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TO THE GENTLEMEN OF THE LAW. 


1 * following e of the Judicial De- 
ciſions of the Courts of Law in Weſtminſter 
Hall was undertaken at the inſtance of ſome pro- 
feſſional friends, and under an idea that a work of 
this nature is much wanted in the law-library to 
facilitate reſearch. 

It commences with, and includes, the adjudica- 
tions of the preſent reign ; and forms a conciſe, 
but at the ſame time clear and intelligible, Digeſt 
of the principal matters contained in Sir James 
Burrows and other ſubſequent reporters, arranged 
under proper titles. By this diſpoſition, every de- 
termination 1s exhibited at one view, under the 
head to which it belongs, in orderly ſucceſſion ; 
and the uniformity of the authorities is traced and 
preſerved, or their diſtinctions marked. 

In this compilation, the Editor has only conſult- 
ed books of unexceptionable repute; and among 
theſe he particularly acknowledges the Term Re- 
ports of B.R. and C.B. and the ſeries of Caſes 
publiſhed by Wilſon, Burrows, Blackſtone, Cowper, 
Douglas, and Caldecot. To mention any one re- 
porter whom he has been under the neceſſity of 
rejecting, on account of inaccuracy and want of 
preciſion, would be invidious. 
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To render the Work as convenient as poſſible, 
there are ſubjoined to each volume an Index to 
the names of the caſes, and a copious Table of 
Contents. 

This is the general plan of the undertaking : 
and the final end of the Editor's defign has been 
to relieve gentlemen from the irkſome taſk of 
referring to a variety of books; by concentrating, 
in one work, the ſubſtance of the Deciſions in 
the Courts of Law during the preſent reign, with 
correct references to the reporters in which they 
are to be found. 

If this has been done with any degree of ac- 
euraey, it is preſumed that the utility of the Book 
will be acknowledged; and whether he has ſuc- 
ceeded or not, he ſubmits to the candid judgment 
of a liberal yoga 
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- ADDENDUM 


In page 311, line 32, to the caſe of Kennard v. Jones, after the words, 
* firſt application of the kind,“ add the following note: 


In the caſe of Orton v. Perry, Mic. Ter. 5 Geo. 3. B. R. it ws moved 
to ſtay the plaintiff's proceedings, upon an affidavit, ** that the defends 
ant owed the plaintiff only nine ſbillings; and the caſe of Machin v. Ro- 
binſon, Tr. Ter. 21 Ges. 2. B.R. was cited: PER Cur. In that caſe, 
it appeared on the very face of the declaration to be only for twenty 
ſhillings z and therefore it was holden to be infra dignitatem cui: 
Here the plaintiff demands more; the defendant alleges it to be leis: 
the Court cannot try the quantum upon affidavit. The diſtinction is, 
Whether it appears upon the face of the declaration or not? Motion 
denicd, 3 Barr. 1592. | 


ERRATA 


In the Names of the Caſes. 
In page 8, inſtead of Rex v.“ Ginger” read © Grainger”. 
264, infead of Willes read © Willi,“ v. Baldwin. 
——— 272, inſtead of Waymll' rend Wai melt v. Reed. 
——— 4:7, inftcad of“ Benielo” read “ Biofi Id? v. Milner, 
——— 529, 'n{\cad of“ | ſtwich” read“ , ſtwick“ . 
—— $37, inſtead of Maſon 4. Hewit' read © Hunt“. 
— 755, inſtead of * Preters” read “ Pieters” v. Luytjes. 


AN 


AN ABRIDGEMENT 


OF 
On, 
GA. S E- 8 
ARGUED AND DETERMINED 
IN 
4 
Abatement. 
dy 
I. Plea to the Juriſaition, 
ed 
rd JF the court has not a general juriſdiction of the ſubject- Moftyn e Fa- 
do- matter, the defendant muſt plead to the juriſdiction, and 1 M. Fe 
* cannot take advantage of it upon the general iſſue. as 828 
pr, And in every plea to the juriſdiction, ou mult ſtate an- 
s: other juriſdiction ; therefore, if an action be brought in B. R. 
is, for a matter ariſing in Wales; to bar the remedy ſought in 
on that court, you muſt ſhew the juriſdiction of the court of 
Wales, And in every caſe to repel the juriſdiction of the 
King's court, you mult ſhew a more proper and more ſuth- 
cient juriſdiction; for if there is no other mode of trial, that 
12 5 alone will give the king's court a juriſdiction. 
Alſo, the defendant, if he would pl2ad to the juriſdiction, Grant, v. Lord 
muſt appear in his proper perſen, and if he does not, hut ap- S des, Ea. 16 
Kd 2 oo : g Geo, 3. C.B, 
pears by attorney, that admits the juriſdiction, and he cannot , gc: 1094. 
afterwards plead to the juriſdiction in his proper perſon. 
II. Plea of Privilege. 
If a bill of exchange be directed to, and accepted by, a comerford v. 
perſon who is an attorney (1), ſuch perſon, if he is ſued Price, H. 26 
thereon by oRIG1NAL, may plead his privilege in abatement, ns dew, 
in like manner as in any other perſonal action; for by ac- e 
cepting a bill, an attorney ought not to be conſidered as 
aſſuming a new character, ſo as to loſe his privilege ; and, 
N (1) In this caſe, the very bill of exchange was directed to the 
party by the deſcription of Mr. William Price, attorney at law. 
Vo, I, B by 


— — 


Croſsley v. 

Shaw, E. 16 
Ceo, 3 CS. 
Bac. 1059 5. 


Buddle v. Wil- 
ſon. T. 35 Geo 
3. B. R. 6 Ter. 
I 369. 


Abatement. 


by lord Mansfield, the caſe is extremely clear. A man does 
not make himſelf a merchant by drawing or accepting a bill 
of exchange: there are no caſes, but it is becauſe the privi- 
lege cannot admit of a doubt. 

But an attorney who is arreſted by capias, on a ſpecial 
original, out of the ſame court, is not entitled to his diſcharge 
on ſerving the ſheriff with 4 writ of privilege, but muſt plead 
ſuch pri-ilege in abatement. 


III. Plea of Foint Contract. 


In an action upon the caſe, on the cuſtom of the realm, 
againſt a common carrier, for not ſafely conveying goods, the 
detendant may plead, in abatement, that the goods mention- 
ed in the declaration, were dehvercd to, and received by the 
deſendant and others zornty, they being partners in the trade 
or buſineſs of a carrier, and not by the detendint ſolely, aver- 
ring that thoſe other perſons are living: For if in an action 
of aſſumpſit, all the contracting parties are not made defen- 
dants, che party ſued may plead, in abatement, that the 
others ought to have been joined with him; and in this caſe, 
as the cauſe of action docs not ariſe from a tort (2), but ex con- 
tractu, the defendants muſt have the ſame right to put in the 
ſame plea. The form of the action being for a misfeaſance, 
cannot alter the nature of it, or the obhgation of the par- 
ties; it is an action ex gi cantradtu, and it is not the con- 
tract of one, but of all, there is no other tort, but a breach 
of truit; and with regard to any inconvenience that may be 


2 tt 
— —— 


—— 


(2) There is a diſtinction between 7's and n/ſrompſits, vit. in tons, 
all the treſpaſſers need not be made parties; but in actions var von- 
trad, every partner muſt be made a defendant, Rice v. Shute, Ea. 
10 Geo. 3. 5 B:rr. 2613. 

Thus, in an action en the cate for negligence, the deciaration 
ſtated in ſubſtance, that the defendants were poſſeſſed of a ſhip cal!- 
ed the Amity Hall, whercot one Youny was matter, and that the 
defendants, by their faid ſervant Young, fo negligently navigated 
their ſhip, that it ſtruck againſt another ſhip, then failing with 
the plaintiff's goods on board, and fo damaged his goods, tuat they 
were whoily loſt to the plaintiff, Lo this rhe defendants pleadet!, in 
abatement, that the grievance, if any, was committed by the defen- 
dants and one A. S. C. B. S O. and J. N. ;ointly, and not by the 
defendants only; to which there was a general demurrer and joindcr 
in demurrer. By the court, upon this queſtion, it is impothble ro raiſe 


a doubt: in all the books this dectrine is ccarly citavlithed, viz. it 


the cauſe of action ariſe ex c mra7y, rne party mult fuc all the con- 
tracting parties; but where it arilcs er de,, he may ſue all or any of 
the parties at his election, upon each of whom individually a ſeparate 
rreſpaſs attaches; and this being an action 4x de. the treſpuſs is 1c- 
veral, Judgment for the plaintiff, Mitchell v. Tarbutt and others, 
Tr. 34 Geo. 3. 5 Ter. Rep. 649. : 
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ſuppoſed to ariſe to the ſuitors, on account of the proprie- 
tors of public coaches generally living in different parts of 
the kingdom, and their names not being uſually known, the 
anſwer 1s, that there is no other inconvenience in this, than 
in any other caſe where the plaintiff does not ſue-all the 
partners; and in all theſe caſes, the inconvenience is re- 
moved by the plea which gives the plaintiff a better writ. 

But a partnerſhip cannot be given in evidence by a de- Rice +. Shute, 
fendant on the general iſſue; to avail himſelf of that fact, Ex. 10 Geo. 3. 
he ought to plead it in abatement. He then mult ſay who _ A 2 
the partners are. If the defendant does not take advantage 695. 
of it at the beginning of the ſuit, and plead it in abatement, 
it is a waver of the objection; and he ought not to be per- 
mitted to lie by, and put the plaintiff to the delay and ex- 
pence of a trial, and then ſet up a plea not founded on the 
merits of the cauſe, but on the form of proceeding ; and 
there is no difference whether the plaintiff in fact 4zows of 
the partnerſhip or not. 

Alfo, in another caſe, where a new trial was moved for, Abbot 2. Smith, 
after a verdict for the plaintiff on the general iſſue, ground- Ea. 14 Geo. 3. 
ed upon the objection, that, as it appeared in evidence on ©; 2 "ct 947+ 
the trial, that the defendant and another perſon were mer- RE? 
chants in partnerſhip, and known to be ſo to the plaintiff; 
the judge who tried the cauſe ought to have nonſuited the 
plaintiff. The court, after a ſolemn argument, recognized 
the docttine laid down in the caſe of Rice and Shate, and de- 
termined, that if a defendant means to take advantage of a 
partner{hip, it ought to be pleaded in abatement ; elſe it is ſup- 
poſed to be waived, and that as it is for the benefit of the 
defendant, he ought to claim it in the earlieſt ſtage, and not 
put the plaintiff to the trouble of making out his caſe, and 
then bring this objection after. 

So, in an action of treſpaſs for running down the plain- Addiſon v. Over- 
titf's ſhip, in one count of the declaration it was alleged, _—_— 3 
that che plaintiff was the ſole owner of the ſhip; in . — Ks. 766. bo 
that he was a part owner, namely, of one-tourth of the 
ſhip: after a verdict for the plaintiff, with general da- 
mages, it was moved in arreſt of judgment, becauſe a part 
owner cannot ſue alone, and though this matter muſt have 
been pleaded in abatement if the plaintiff had not ſhewn 
this defeCtive title in the declaration; it was contended, that 
it was not neceſſary to plead it in this cafe, as the defect ap- 
peared on the declaration. By Lord Kenyon, Ch. J. former- 
ly, eſpecially in caſes of contract, it was held, that if it ap- 
peared at the trial, that there was a joint contract, and only 
one of the contracting parties was ſued, it was a deciſive ob- 
jection againſt the — action. But afterwards, for 
the convenience of ſuitors, on conſidering the principles on 
which thoſe deciſions proceeded, it was held, that if a de- 
fendant meant to avail himſelf of ſuch an objeCtion, he muſt 
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plead in abatement; and we think that this cafe is in the 
ſame ſituation as if the ſame facts had appeared on a ſpecial 
verdict. Theretore, we are of opinion, that it is much 
more commodious to the ſuitors, that if the defendant mean 
to take an advantage of ſuch an objeCtion, he ſhould plead 
it in abatement ; — that it there be no ſuch plea, the plain- 
tiff may recover, though it ſhould appear chat others might 
have been joined with ie, and, conſequently, that the rule 
in this caſe to arreſt the judgment ſhould be diſcharged. 
Sheppard v. And although ſome of the parties to the contract be out 
— 8 of the juriſdiction of the court, they muſt be joined in the 
23” Reb. 327, action, and outlawed, otherwiſe the defendant may plead in 
abatement.—In an action of aſſumpſit, on a bill of ex- 
change againſt the defendant as acceptor, with the uſual 
counts, the defendant pleaded, in abatement, that the ſup- 
poſed promiſes in the declaration mentioned, were made by 
him, and J. G. R. R and A. K. jointly, and not by the de- 
fendant only, averring that thoſe three perſons are till 
alive: there was a replication to this plea, that J. G, 
R. R. and A. K. were at the commencement of the ſuit, 
and ſtill continued, in that part of Great Britain called Scot- 
land; and that they had not any goods, lands, or other pro- 
perty in England, or within the juriſdiction of this court, 
whereby they could be ſummoned, attached, or diſtrained to, 
anſwer, &c. To this the defendant demurred, and the 
plaintiff joined in demurrer. By Lord Kenyen, Ch, J. this 
replication is a perfect novelty. Nothing can be more clear- 
ly eſtabliſhed, than that in caſes of contract, the plaintiff 
muit ſue all the contracting parties, and proceed to outlaw 
ſuch of them as do not appear to anſwer to the writ. It has 
been argued, however, that even a proceeding in the pre- 
ſent caſe would have been fels de ſe, that it would have been 
abſolutely void, and could not have been attended with any 
good conſequences whatever. But that is by no means the 
caſe; the outlawry could only have been reverſed by error, 
By the ſtatute of /Y:/tmin/ter, 13 Ed. I. ſt. 1. c. 1. a fine 
levied contrary to that act is ey to be iþ/o jure nullus, 
and yet it is not an abſolute nullity, but muſt be reverſed by 
a writ of error. So here the party outlawed is under many 
diſabilities as long as the outlawry continues in force; he 
can acquire no property, but his Pans becames the pro- 
perty of the crown on office found; and the crown may, and 
often does, aſſign ſuch property for the benefit of the credi- 
tors of the outlaw. In order to enable the party to reverſe the 
outlawry, he muſt put in bail, ſo that this proceeding may 
be the means of bringing him back into the country (3) 3 


» 


(3) And the defendant, being intereſted in ſuch an event, has a right 
to inſiſt that the plaintiff ſhould adopt that mode of proceeding. 


g in 


Lon 


4 — — „„ & +» © 


In which caſe, the perſons defending may ſue him for 


a contribution. Great inconveniences, therefore, would 
reſult to the defendants who are now ſued, if the plain- 
tiff were not to outlaw thoſe who are out of the king- 
dom. Beſides, it mutt be remembered, that pleas in abate- 
ment, on account of all the contracting parties not bein 

ſued, were firſt made neceſſary in the time of Lord Man: 
field, when it was held neceſſary, for the convenience of juſ- 
tice, that if a defendant wiſhed to avail himſelf of ſuch a de- 
tence, he ſhould plead it in abatement; for, originally, as the 
contract was conſidered to be entire, if it were proved on 
the trial, that other perſons, beſides thoſe named in the re- 
cord, joined in making it, the plaintiff was nonſuited. There- 
fore, at that time, the difficulty ſuppoſed to exilt in this caſe, 
did not appear on the record. Without, however, conſider- 
ing the convenience or the inconvenience of the law on this 
ſubject, it is ſufficient for us to ſay, that it is the eſtabliſhed 
law of the country, that the party muſt ſue all the parties to 
the contract on which he brings his action, Griſe agreed: 
Lawrence, J. this is a new attempt to avoid the neceſſity of 
proceeding to outlaw thoſe contracting parties who are out 
of the kingdom. In Symonds v. Parminter, where the plain- 
tiff having proceeded to outlaw one defendant, claimed the 
whole demand from the other defendant, who appeared; 
the latter pleaded, in bar, that the outlawry was illegal, be- 
cauſe the party outlawed was not commorant within the 
realm: but the court gave judgment for the plaintiff, be- 
cauſe ſuch outlawries are not void, but voidable ; and void- 
able only /b modo, by putting in bail by the party himſelf. 
This thews, that the mode of proceeding is by outlawry ; 
and as between the plaintiff and the detendant, the outlawry 
has the ſame effect as if the perſons outlawed had property 
_ to be attached under it. Judgment for the defen- 

ne; 


IV. Plea of Miſnomer, 


Where the declaration was againſt the defendant by the Jones . Mac- 
Chriſtian names of James Richard; there was a plea, in 9,4% Es 

. eo 3. B 
abatement, that he was baptized by the name of Richard ; 2 K. 


James, and not of James Richard; and had always fince 
been known by the Chiiſtian name of Richard James. To 
this there was a general demurrer, and joinder: BY THE 
coRr, this objection cannot be got over: the miſplacing of 
the names makes them as different from the real naines as 
the ſubſtitution of any other inſtead of theſe, Judgment for 
the defendant. 


To an action of aſſumpſit, the defendant pleaded, in abate- Roberts, v. Ro- 
ment, as follows: and THE $A1D Richard, againſt whom ber Moon, MY, 
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the ſaid R. Roberts hath exhibited his ſaid bill, by the name 


—— py Rx. of Robert, &c.: to this there was a ſpecial demurrer, and 


Clerk of Taun- 
ton market wv. 
Kimberly, M. 
17 Geo. 3. 
. 2 Black. 
1120. 


Gordon v. Auſ- 
tin and others, 
Ea. 32 Geo. 3. 
B R. 4 Ter. Reps. 
611. 


the plaintiff aſſigned for cauſe, that THE SsALD Richard, by 
his plea aforeſaid, admitted himſelf to be the perſon named 
in the declaration: By Lord Kenyon, Ch. J. the court 
cannot hold too ſtrict a hand over theſe fort of pleadings, 
which are calculated to defeat the juſtice of the caſe. It in- 
deed a plea in abatement be drawn correctly, the court can- 
not deprive the defendant of the benefit of it ; but if there 
be the leaſt inaccuracy in it, it cannot be ſupported. Now 
in this caſe, the defendant, by introducing 'the word ſaid, 
has admitted himſelf to be the perſon ſued; and accord- 
ing to 1 Shower, 394. it is bad; per Cur. reſpondeat ouſter. 

If a miſnomer of the plaintiff be not pleaded in abatement, 
it cannot be moved in arreſt of judgment ; for where an ac- 
tion of aſſumpiit was brought in the name of the clerk of the 
truſtees of Taunton market, without naming him perſonally, 
under the act ꝙ Geo. 3, c. 44, which — * that “ all ac- 
6 tions on behalf of the truſtces ſhall be brought in the name, 
and by the deſcription of clerk of the truſtees of Taunton 
market; a verdict having been given for the plaintiff at the 
aſſizes, it was moved, in arreſt of judgment, that the action 
could not be ſuſtained in the name of the clerk of the mar- 
ket, without naming him perſonally; but to this it was an- 
ſwered, that the mr. if any, was pleadable in abate- 
ment, and therefore cannot be moved in arreſt of judgment; 
and of that opinion was the court; for by De Grey, Ch. J. 
if this matter, which ariſes on the face of the record, be mat- 
ter of abatement, and pleadable as ſuch (3), it ought to be 
taken advantage of in the firſt inſtance, and not moved in 
arreſt of judgment. 

But if an action be brought upon a written inſtrument, and 
one of the parties be miſnamed in the declaration, advantage 
may be taken of the miſnomer upon the general iſſue, on the 
ground of a variance between the contract declared upon, and 
that proved. This was an action on a promiſſory note made 
by the firm of Auſtin, Strobell, and Shirtliff. who were declared 
againſt by the names of William Auſtin, “ Robert”? Strobell, 
and William Shirtliff, the two laſt of whom were ſtated to be 
outlawed. The defendant Auitin pleaded non afſumpſit. 
At the trial the note was given in evidence, ſigned by the 
name of the tirm, in the manner firſt mentioned; and it was 
proved that the partnerſhip confiſted of the preſent defen- 
dant, William Auſtin, “ Daniel” Strobell, and William 
Shirtliff; whereupon it was contended, that the plaintiff 
ought to be nonſuited, on the ground of a variance between 


— 


(4) If the Chriſtian or ſurname of the plaintiff be omitted, it ſhall 


be pleaded in abatement,* Comprs Dig. Tit. Aut, E. 18, 19. 


the 
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0 tlie contract declared upon, and that proved; it appearing to 
coal be between different perſons. The cauſe, however, was lut- 
bis fered to procced, and a verdict was taken for the plaintiff, A 
ind rule aii was atterwards obtained, to let the verdict atide ; 
men and by Lord Kenyon, Ch. J. at the trial, [ conſidered this 
gs like a miſnomer ot a detendant, uh“ muſt, in general caſes, 
44 plead in abatement. But on further conſideration, | am of 
kart opinion, that as this is an action on a written inſtrument, 
1 the objection was well founded at A1 prius, becauſe the evi- 
FN dence produced did not prove the iuſtrument declared on. 
id, Buller, J. if this cafe be conſidered without the outlawry, 
* it is perfectly clear; and the outlawry is only ſtated as an 

excuſe on the record for not proceeding againſt the party 
nt, outlawed. Then it ſtands thus: the plaintiff declared upon 
vn a note given by three perſons, deicribing them; and the note 
oh 2 in evidence was made by different perſons; the evi- 
| dence, therefore, did not ſupport the contract declared upon. 
uk In aſſumpſit againſt Harriot Ford, there was a plea of Jackſon v. Ford, 
1 non-age, and the plea began thus: “ and the SAID Anne * * 3. 
Ws Il bite, who is ſued by the name of Harrizt Ford.” Upon ;-, 
on < 5 413. 
* demurrer, the plea was held bad, becauſc ic began, and THE 
* SAID Ann White, when no ſuch perſon was mentioned in 
bk the declaration ; and ſo it was no anſwer to the declara- 
at tion (5). The court were allo of opinion, that the plea 
wy ought to have mentioned that the was ſued by the plaintiff, 
* but that it, in fact, did not ſay by whom ſbe was ſued, it was 
J. | only ſued by the name of Harriot Ford. | 
: 4 Allo, if a defendant be ſued by the name of Richard, and 2 Finch, 
* appears by his right name John, and the plaintiſf declares © 4 2 Wi 
againſt him by his right name john, the court will not inter- 
n poſe, in a ſummary way, upon motion to ſet aſide the pro- 

. — «ah = . 3 T a a. ous 
oy ceedings of the plaintitF for irregularity. 


So, alſo, it a defendant has a wrong addition given him in Ja kſon v. Pole- 


ge a Capias, as eſquire, inſtead of doctor in phyſic, and he gives 8 2 


_ a bail bond by his right addition, and the plaintiF afterwards 333. 
1 declares againſt him by his right addition of doctor in phyſic, 
4 the court will not interpoſe, and ſet aſide the proceedings for 
7 irregularity. For, by the court, if the defendant will take ad- 
5 vantage of a variance between the writ and count, he muſt 
* demand oyer of the writ, and ſhew it to the count. One 
_ reaſon why the court ſhould not interpoſe, is, that after the 
he defendant hath appeared, and is in court, there is an end to the 
as meſne proceſs ; and if the defendant craves eyer, it muſt be of the 
N- eriginal writ, he cannot have it of the meſne proceſs. And if 
* application was to be made to the maſter of the rolls, he cer- 


(tr) It was contended on the behalf of the defendant, that the words 
the ſud were ouly ſurpluſege, but the court thought other iſe. 
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tainly would not refuſe to order right originals to be made 
out iu both theſe caſes. 


V. Plea to be verified on oath. 


The ſtatute which requires all pleas in abatement to be 
veritied on oath (6), extends to pleas on indictments ; for it 
being moved to ſet aſide a defendant's plea to an indictment, 
and that judgment might be entered againſt him by default, 
as the proſecutor had, by reaſon of this dilatery plea, loſt the 
benefit of trial at the ſutings after term, the objectiòn taken 
was, that © the plea was a dilatory one, and yet not verified by 
affidavit :'”* nor was any probable matter ſhewn to the 
court, to induce them to believe that the fact of it was 
true. And by Lord Mansfield, it is uſual to annex affidavits 
to pleas of thus fort in the crown office; and I do not ſee 
why they ſhould not be annexed. The rule was according- 
ly made abſolute, to ſet aſide the plea, for want of an aft 

vit. 


VI. Concluſion of Plea. 


Demurrer to a plea of miſnomer, in abatement, con- 


chuded with praying if the bill, and that the fame may be 


guaſhed. The cauſe aſſigned being, that the defendant did 
not pray judgment of the bill; which omiffion, it was in- 
ſiſted, was bad on ſpecial demurrer, as not being according 
to the uſual form of ſuch pleas. Taz court ſaid, that in 
dilatory pleas, the greateſt preciſion was required; and that 
as the defendant had not, m his plea of abatement, complied 
with the neceſſary torms, the plaintiff might take advantage 
of it on a ſpecial demurrer, and adjudged guad reſpondeat 


oufler, 
VII. When Plea to be filed. 


Every plea to the juriſdiction of the court, or in abate- 
ment, muſt be pleaded before the rule for pleading is out, 
and cannot be pleaded after an unparlanee, unleſs the decla- 
ration be delivered ſo late in term, that the defendant is not 
bound to plead to it in that term or is delivered after term; 
in both which caſes, the defendant may, within the firſt four 
days, incluſrve, of the ſubſequent term, plead any plea in 


() By frat. 4& 5 Ann. c. 16, f 11, no dilatory plea ſhall be received 
in any court of record, unlefs the party offering ſuch plea, do, by affi- 
davit, prove the truth thereof, or ſhew ſome probable matrer to the 


court, to induce them to believe that the fact of ſuch dilatory plea is 
true. 


abatement, 
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abatement, or to the juriſdiction, as of the preceding term, 
whether a rule be given or not, and Sunday 1s one. 

And the court were of opinion, that all pleas to the juriſ- 
diction, and in abatement, being dilatory, ought not to be 
favoured; aid that the four days allowed for pleading them are 
both to be reckoned incluſive. | 

In this caſe, the declaration was filed on the 17th of Fe- Harbord v. Fe- 
bruary; the 21ſt was on a Sunday, and on the 22d the de- >. bs 
fendant filed a plea in abatement. The plaintiff, conceiving ; Tu. K. 216. 
that it was not filed in time, ſigned judgment, as for want of 
a plea: By THE Cour, the judgment is regular; for in 
the caſe of pleas in abatement, the four days are reckoned 
inclulively ; and, conſequently, the time for pleading expired 
on the Saturday. 

And the plaintiff may ſign judgment if the defendant pleads Brandon . 
in abatement after the four days, though no rule to plead has e, = 37 . 
been regularly ſerved (7), for the defendant by pleading in, Tir Rep. 683. 
abatement, ſuperſedes the neceflity of a rule to plead. 

But if the laſt of the four days fits on a Sunday, the Lee v. Carlton, 
defendant may file ſuch plea on the fifth day, for Sunday is E. 30 Geo. 3. 
only to be conſidered as one of the days when it is not the © IE 
laſt : if it were otherwiſe, as no plea can be filed on a Sun- 
day, the time would, in fact, be limited to three days. 


VIII. Plea after Imparlance. 


time, you admit all before to be right. Buddle v. Wit. 
And it a plea in abatement be in fact pleaded after a ge- — $5 20 

neral imparlance, it is bad, | Rep. 369, 373. 
And the plaintiff may, in ſuch caſe, ſign judgment; for Doughty, v. Lat 

where a declaration was delivered, as of Trinity term, Þ>fore ceiles, H 32 

the eſſoign day of Michaelmas term, with notice to plead 3 3 

within the four firſt days of the latter term; and the deſen. ?* OP 

dant within that time filed a plea in abatement: as follows. 

„And Laſcelles Laſcelles, who is ſued by the name of 

% Sturdy Laſcelles, in his proper perſon comes, and pleads 

„that he was baptized by the name of Laſcelles, &c. 

The plaintiff, contidering this plea in abatement as deliver- 


ee 
. 


(7) In this caſe, the rule to plead was ſerved on February 7th, ard 
— 3 of the declaration having been filed was not delivered till 
t 
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137. 
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ed out of time, ſigned judgment, in order to ſet aſide which, 


a rule was obtained: and in ſhewing cauſe againſt the rule, 
after noticing the caſe of Jennings v. Webb, as above, in 
which it was held that when a defendant has the four firſt 
days of a terin, ſubſequent to that in which the declara- 
tion is delivered to plead, he muſt plead within the firſt four 
days, as of the precedent term; it was urged, that this plea 
was neither pleaded as of the preceding term, nor after a ſpe- 
cial imparlance ; and that therefore the plaintiff was intitled 
to ſign his judgment ; and of this opinion was the court. For, 
PER CUR. ſuch a plea as this can only be received after a 
ſpecial imparlance, which ſhould be ſtated on the record, but 
that not appearing here, the plaintiff was intitled to fign 
judgment. 


IX. Plea after laſt Continuance. 


Matters ariſing after the laſt, and before the next con- 
tinuance, may be pleaded in abatement, being verified by 
affidavit: thus, where iſſue was joined, and the venire fa- 
cias awarded returnable guinden Hilarii, which is the 27th 
day of January; the defendant, aſter this laſt continuance, 
on the goth of January, pleaded generally, that purs dar- 
rein continuance, Viz. on ſuch a day he became a bankrupt; 
and that the cauſe of action did accrue before ſuch time as 
he became a bankrupt; and hoc paratus eft verificare, and 
verified this plea by an affidavit. Upon motion, a rule was 


made to ſhew cauſe why this plea ſhould not be ſet aſide, as 


a frivolous and dilatory plea; alleging, that by law it was 
wholly in the difcretion of the court, whether they would re- 
ceive it or not. But THE COURT, after argument and full 
conſideration, were all clearly of opinion, that they had it 
not in their power to reject the plea, but were bound to re- 
ceive it; and whether it was a good plea or not, they could 
only determine upon a demurrer. And the chief juſtice ſaid 
that there is no difference between a plea puis darein conti- 
nuance, and any other defence, but this, viz. that the fact 
which warrants this plea firſt ex iſted or happened fince the 
laſt, and before the next continuance: it is a defence which 
the party could not poſſibly make when he firſt pleaded, 
and which he is bound to make after the laſt continuance, 
and before the next; but it muſt be verified by affidavit; 
for if it was not to be ſo, great delays would * 4 by pleas 


ot this kind (8). 


1 1 2 nm. 


— 


(8) The plea was therefore received, but afterwards, upon demur- 
rer, held to be bad, for want of the allegation that he had in all things 
conformed and obtained his certificate, . 


- IX. Judgment 
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X. Judgment upon Plea in Abatement. 


11 


If the defendant plead in abatement, and the plaintiff de- Fichorn ». Le 
mur to it, the judgment ſhall be only, that the defendant Matte, H. 


Geo. 3. C. B. 


reſpondeat ouſter, it the plea be difallowed, becauſe every , Wiil. 367 


man thall not be preſumed to know the matter of law, 
which he leaves to the judgment of the court, 

But if the plaintiff join iſſue upon a plea in abatement, 
and jt be found againſt the defendant, the judgment ſhall be 
final; for in an action for goods fold and delivered, the de- 
tendant pleaded miſnomer in his Chriſtian name, in abate- 
ment; the plaintiff replied, that the defendant was called 
and known as well by the name- of A. L. as by the name 
of B. L. and thereupon iſſue was joined. Upon the trial, 
the jury found a verd:t? for the plaintiff, but did nat aſſeſs any 
damages; and now it was moved on the behalf of the plain- 
tif, that a writ of enquiry might iſſue, to aſſeſs the da- 
mages, The FIRST queſtion was, whether the court, upon 
this illue, ought to pronounce a final and peremptory judg- 
ment? and, if they ought, the sECoND queſtion was, 
whether they could, ex efficis, award a writ of enquiry to 
ſupply the omi ſion of the jury, or whether a writ of venire 
factas de novo, muſt not go? And the couRT were all of 
opinion, on the FIRST queſtion, that the judgment ſhould 
be peremptory, and that there is no difference whether the 
iſſue be joined upon a fact in a plea in abatement, or in a 
plea in bar; for wherever a man pleads a fact, that he 
knows to be falſe, and a verdict be againſt him, the judg- 
ment ought to be final, and every man muſt be preſumed to 
know. whether his plea be true or falſe. —As to the SECOND 
queſtion, they were all of opinion, that a writ of enquiry 
could not be awarded to ſupply the omiſſion of the jury, in 
not finding damages. But that a venire facias de novo muſt 
go, for where a man may have an attaint, there no damages 
ſhall be aſſeſſed by the court, if they be not found by the jury. 
And this is an aſſumpfit in which damages are the whole 
objeQ of the writ and ſuit, and though iffue be joined upon 
a fact in abatement, yet, as to the detendant, it is concluſive, 
to all intents and purpoſes, and involves the damages upon 
finding the fact againſt him, and if outrageous damages had 
been given, an attaint would have laid. A venire facias de 
nova was accordingly awarded, 
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Actions. 
Tonſon v. Col- 


5 F an action be brought colluſively to obtain the opinion 

— on 1 of the judges upon . doubtful queſtion the court, on diſ- 

B. R. z Black. Coyery of the colluſion, will refuſe to proceed in the cauſe. 

Rep 301» . In this caſe, the queſtion reſpecting literary property was 

Ss brought before the court upon a ſpecial verdict, but after 
two arguments, as the court ſuſpected that the action was 
brought by colluſion, and a nominal defendant ſet up, in 
order to obtain a judgment, which might be a precedent 
againſt third perſons ; and that therefore a judgment in fa- 
vour of the plaintiff would certainly have been acquieſced 
in; upon this ſuſpicion, and becauſe the court inclined to 
the plaintiff, it was ordered to be heard before all the Judges 
in the exchequet chamber. Afterwards, upon certain infor- 
mation received by the judges, © that the whole was a collu- 
ſion; that the defendant was nominal only ; and the whole ex- 
pence paid by the plaintiff,” the refuſed to proceed in the 
cauſe, though it had been argued bona fidez and very ably, by 
the counſel who appeared for the defendant. They thought 
this contrivance to get a colluſive judgment, was an attempt 
of a dangerous example, and therefore to be diſcouraged. 


Action upon the Caſe. 


Millar v. Tay Tux remedy by action on the caſe, is ſuited to every 


1 Jo 2 and grievance that the ſubject may ſuffer from 4 


2345» ſpecial invaſion of his right, for this ſort of action varies 
according to the variety of the caſe; Per Afton, ]. 


J. Diſtinctien beltveen Treſpaſs and Caſe. 


Haward v. Barks The diſtinction between treſpaſs and caſe, is this: im- 
— omg mediate damage to the plaintiffs property, is a ground for 
; treſpaſs ; conſequential damage to it, is a ground for caſe. 

herefore, in an action «pr the caſe, for damage done to 

the plaintiff's colliery, by what the defendant had done in his 
own colliery, and 4 bis own ſoil ; which colliery belong- 
ing to the defendant, ly near to that of the plaintiff, and 
communicated with it, though not immediately but mediately, 
there being ſome other collieries lying between them, where 
there was a verdict for the plaintiff; it being objected, on a 
motion in arreſt of judgment, that the counts were really 
and eſſentially in treſpaſs (though laid as in caſe) and that 
treſpaſs and treſpaſs upon the xy, could not be joined m the 
ſame action: The court over- ruled the objection, and ſaid, 
the plaintiff deſcribes, in his declaration, a fact, which, as it 
comes out at the trial, may, or may not, be a proper ſtrict 
treſpals, 


— — 
n 
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treſpaſs, it might, at the trial, be proved to be either treſpaſs 
or caſe, either one or the other of them, according to the 
evidence; and it appears, that it was here proved at the trial 
to be treſpaſs upon the caſe. If it had been proved to be 
treſpaſs vi & armis, the plaintiff muſt, in that event, have been 
nonſuited. Before the trial, it ſtood indifferent, whether it 
would come out to be the one or the other. However, in 
the nature of the thing, it muſt be a conſequential damage, 
' the act complained of was done upon the plaintiff's own 
oil. 

So, in an action of treſpaſs upon the caſe, where the plaintiffs Harker, & a!. v, 
declared that they had the ſole liberty and privilege of dig- CY 
ging for, getting, and raiſing lead ore, and taking the benefit BR 3 2 
thereof, in a certain place; but that the defendants, to de- 1556. 1 Black. 
prive them thereof, did tink for, raiſe, and get, within the 432. 
ſame place a great quantity of ore, and convert the ſame 
to their own ute; on the general iſſue pleaded, at the trial, a 
verdict was given for the plaintiff, with a ſhilling damages, 
ſubject to the opinion of the court upon two queſtions: one 
of which was, whether, for this injury, an action on the caſe 
will lie, or an action of treſpaſs only? And it was urged, 
that the diſtinction between treſpaſs, and treſpaſs upon the 
caſe, is, that where the act is itſelf immediately injurious to 
the plaintiff, he muſt bring treſpaſs, but where it is ſo only 
in conſequence, caſe is the proper remedy; that here the in- 
jury complained of was immediate and not conſequential, 
the act of the defendants which immediately affected the 
plaintiffs was digging for the lead ore within their limits, and 
thereout raiſing it: and this diſtinCtion is ſettled, that if the 
plaintiff might and ought to have brought treſpaſs, cafe will 
not lie, By THE CouRT, it appears that the plaintiffs 
were in poſſeſſion of the mine, and the injury done is a 
treſpaſs, therefore the proper action, is an action of treſpaſs ; 
whoever is in poſſeſſion may maintain an action of treſpaſs 
azainſt a wrong done to his poſſeſſion, We are all clear 
that the action ought to have been treſpaſs, and the py/tea 
muſt be delivered to the defendants. 

And in another caſe, it was laid down that wherever there WI v. Mack- 
is an excluſive right. treſpaſs vi & arms is the proper remedy : ww 1 — 
for in an action of treſpaſs for — the plaintiff 's 8 —5 x 
and digging and carrying away his turt and peat, upon the 

eneral ile pleaded; there was a verdict for the plaintiff, 
fubjeQ to the opinion of the court, whether the action was 
marntainable? It appeared in evidence upon the trial, that 
the plaintiff was ſeiſed in fee of a freehold tenement, in the 
manor of Upper Stavely, in which manor there was a large 
waſte, with divers large moſſes thereon, out of which turfs 
and peats were uſually dug: and that the plaintiff, and all 
jhoſe whoſe eſtate he had in the ſaid tenement, had, time _ 


14 


Morgan v. 
Hughes, H. 

28 Geo, 3. B. R. 
2 Ter. Rep. 22 5. 


Action on the Caſe. 


of mind, had and uſed an excluſive right of digging turfs in a 
certain moſs in the ſaid waſte, called Carr Moſs, marked 
and bounded out from the other tracts of moſs in the ſaid 
waſte, by certain meer ſtones. The objection was, that it 
ought to = been an action on the caſe; becaule the plaintiff 
had no right of ownerſhip, either in the ſoil, or in the profits 
of the ſoil, but only a right to dig for turf. But by Lord 
Mansfield, Ch. J. the plaintitt's right is in a ſeveral piece 
of ground, butted and bounded ; a teparate right of proper- 
ty, to take the profit of the turf, and to dig it tor that pur- 
poſe. The plaintiff has this right excluſively of all others, 
and the defendant has diiturbed him in it; therefore treſpaſs 
lies, though he has not an abſolute right to the foil : Mil- 
met, |. if this was only a right of common of turbary, treſ- 
paſs would not lie; but this is an exelufrve right to dig turf. 
This muſt be taken to be a grant from the lord of the ſoil. 
He ſtands in the place of the lord of the manor. The pro- 
perty of the turt is in the plainti{?; no other perſon could 
maintain this action; therefore he may. There is a dif- 
ference between excliſiue rights, and right of common: in 
the former cate, the grantec may take away thorns cut, but 
the commoner cannot. "Theſe moſſes are {-vered, and the 


others are enjoyed by other people. This is dectiively a e 
parate right; and therefore the plainti;” may ſupport this 


action of treſpaſs. Yates, J. ſaid it was a clear caſe; for 
wherever there is an excluſive right, treſpaſs lies. And this 
is clearly an exclufive right. I do not ſee that this right 
difters from a right to a ſole and ſeparate paſture for a time; 
and in that cafe during that time treſpaſs lies. Aton, J. of 
the ſame opinion. 

So, alſo, in an action for a malicious proſecution, / the 
immediate act of impriſoument proceeds from the defendant, 
the action mult be treſpaſs and treſpaſs only: but where the 
act of impriſonment by one perſon is in conſequence of in- 
formation from another, there an action upon the caſe is 
the proper remedy, becauſe the injury is ſuſtained in conſe- 
quence of the wrongtul act of that other: therefore, where 
the plaintiff declared, in a ſpecial action on the cafe, that 
the defendant being a juſtice of the peace, without any charge 
or accuſation having been made to him againſt the plaintiff, 
made his certain warrant under a pretended charge of felony, 
directed to the conſtable, by virtue of which the plaintiff 
was taken and arreſted by ſuch conſtable, and in priſon kept, 
from 14th July, until iſt September; there was a ſpecial 
demurrer, and one cauſe aſſigned was, that “ the ſaid ſup- 
« poſed impriſonment in the {aid declaration mentioned was 
„if committed at all by the defendant, a direct treſpaſs 
aud injury to the perſon of the plaintiff, and a falſe im- 
« priſonment of the plaintiff with force and arms, and 

« agaiuſt 
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« againſt the peace of our lord the king; and the plaintift 
« ought, for ſuch injury, to have brought an action of treſ- 
« pais, and not an action of treſpaſs on the caſe.” Upon 
this there was judgment for the detendant: for, by Aſphurſt, I. 
(after noticing the general doctrine) here the act of impri- 
ſonment was by the — alone; for it cannot be ſaid to 
be the falſe impriſonment of the conſtable, who was bound 
to execute the warrant of a juſtice, having competent juriſ- 
diction; and therefore if it were not an umpriſonment by the 
defendant, it was not an impriſonment by any perſon, But 
where a perſon is committed to priſon by the warrant of a 
juſtice, without any accuſation, ſome perſon 1s guilty of falſe 
impriſonment, and it muſt be the impriſonment of the juſ- 
tice, who is the immediate, and not the remote cauſe of it. 
Buller, J. the gravamen in the preſent caſe is, that the 
defendant perſonally took and arreſted the plaintiff illegally, 


and impriſoned him. This is falſe impriſonment, and is an 


immediate injury to the perſon of the plaintiff; and it is ſtat- 
ed on the record, that the warrant was illegally granted; and 
it never was doubted but that in ſuch a cate treſpaſs was the 
proper remedy. 
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So in an action of treſpaſs, aſſault, and falſe impriſon- gtonchouſe v. 


ment, the facts given in evidence on the trial were, that Elliott, Tr. 


the defendant, whoſe pocket had been picked at the play- 358,3. B R. 


houſe, ſuſpected the plaintiff; and having laid hold of him, 
gave him in charge to a conſtable who was preſent, and to 
whom ſhe had Vs communicated her ſuſpicions; the 
plaintiff was taken to the office in Bow Street, where the 
defendant ſtill perſiſted in her charge againſt the plaintiff: 
but after ſome examination, it . that the defendant 
was miſtaken in her ſuſpicions of the plaintiff, and he was 
releaſed. It was objected that the plaintiff had miſconceiv- 
ed his action; that he ſhould have brought an action on the 
caſe for making the malicious charge, and that treſpaſs 
would not lie in ſuch a caſe as the preſent : the cauſe, how- 
ever, proceeded, and the plaintiff obtained a verdict, ſubject 
to the opinion of the court, whether the action, in its preſent 
form could be maintained: afterwards on a motion to ſet aſide 
the verdict, and enter a non-ſuit? The council for the plain- 
tiff having mentioned and relied on the above caſe of Mor- 
gan v. Hughes, were ſtopped by the court—Lord Kenyon, 
Ch. J. I thought, at the trial, that as the conſtable's power 
to arreſt, fagrante delicto, for the purpoſe of putting the ſup- 
poſed offender into a courſe of juſtice, was allowed by the 
law, the perſon making the charge could only be liable in 
an aCtion on the caſe for making tuch a charge maliciouſly ; 


but I am now ſatisfied that treſpaſs will lie in this caſe, this 


having been the conſtant courſe of proceeding. 2 
n 


6 Ter. Rep. 315. 
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Savignac v. And it is of importance, that the boundaries between tho h 
Roome, Mt. N. different actions ſhould be preſerved; for if in an action of a 
Brew. Reb. i29. treſpaſs the plaintiff recover leis than 40 8. he is entitled to 8 
no more coſts than damages; whereas a verdict with no- 0 
_— damages only, in an action on the caſe, carries all the 2. 
coſts. | p 
| Bird v. Randall, And there js an eſſential difference between actions up- h 
| * 3 = 3- on torts and joint contracts; and actions upon the a 
„ 1353 3 Bay, caſe: the firſt are actions Aricti juris, and therefore a for- n 
[| 388. mer recovery, releaſe, or ſatistaction cannot be given in 10 
4 evidence, but muſt be p.caded; but an action upon the n 
| caſe is founded upon the mere juſtice and conſcience of / 
[ the plaintiff's caſe, and is in the nature of a bill in equity, 1s 
ol | and, in ll, is (0; and, therefore, ſuch a former recovery, 66 
| releaſe, or ſati faction, need not be pleaded, but may bo 0 
1 iven in evidence. For, waatever will, in equity and con- / 
\ a cience, according to the circumſtances of the caſe, bar the & 
5 plaintiff's recovery, may in this action be given in evidence v 
| by the defendant, — the plaintiff mult recover upon the tt 
; juſtice and conſcience of his cate, and upon that only. v 
P. 
II. Aion upon the Caſe for Slander of Title. c 
f . 7 
1 Hargrave w. le To maintain an action for flander of title, there muſt 70 
| 45a * " be malice, either expreſs or implied, and the words ſpoken tt 
| 4 1 muſt go to defeat the plaintiff's title. —In an action up- * 
1 on the caſe for flander of the prongs title, there was a P 
| verdict for the plaintiff, with $5ol. damages; and the de- a 
| fendant moving to ſet it aſide, and to have a new trial, the el 
|. caſe appeared to be as follows : the detendant, who was an 2 
| | attorney, went to a public ſale by auction, as a meſſenger C] 
| from, and agent of a Mr. Lee, who was a creditor of one re 
[ Loveday, who had committed an act of bankruptcy, and f 
| whoſe eſtate, which he had mortgaged to the plaintiff, was [ 
| then ſelling, for the benefit of the parties reſpectively in- Pp 
| tereſted therein, and by their joint agreement, and ſaid, that tc 
he was ſent by one of . Loveday's creditors, to acquaint them if 
. Mr. Loveday was a bankrupt, betore be made a mortgage to the ri 
plaintiff, and that there was a docket made out for a commiſſun ſ: 
againſt him, and that his name would be in the Gazette on the 0 
* Saturday evening following ; by which the bidding imme- 0 
| diately ceaſed, and the eſtate. remained unſold. What the 0 
| — declared was partly true and partly otherwiſe: it li 
was true that he was really ſent by his chent;” Mer Lee, Pp 
' who was a creditor of Loveday, on purpoſe to make this « 
public declaration, at the — . of Loveday's being a 
bankrupt before he made the mortgage to the plaintiff, and 


1 that he intended to take out a commiſſion againſt him; but it 
was not true in fact, nor did Mr. Lee, his client, 2 
jt 
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him to ſay, that there was a docket made out for a commiſſion 
againſt him, nor that his name would be in the Gazette on the 
Saturday evening following, neither was there any. docket 
or commiltion, nor had his name ever appeared in the Ga- 
zette. However, no afral malice was either alleged or 
proved, but the counſel for the plaintiff inferred malice from 
his falſe aſſertion, which was merely his own, without any 
authority from his client; and which, they ſaid, he could 
not but know to be falſe, as he was himſelf Mr. Lee's at- 
torney, and the perſon to be employed in ſuing out the com- 
miſſion of bankruptcy, if it had been ſued out at all. Lord 
7 4 delivered the opinion of the court, as follows: It 
is to be contidered, in point of law, FIRST, © Whether this 
„action would have lain againſt the defendant, if he had 
„ only delivered the meiſage in is client's own words ?*? 
And SECONDLY, & Whether the variation he made from 
them will ſubject him to this action ? = As to the FIRST, 
we are all clear, that it would net : he is not more liable to 
the action than the creditor himſelf would have been. He 
was ſent by his client to make this declaration, and gui facit 
per alium, facit per ſe. But the plaintiff could not have re- 
covered againſt his client, tor to maintain ſuch an action 25 this 
there muſt be malice either expreſs or implied; and the words 
ſpthen muſt go direftly to defeat the plaintiff"s title; but in 
this caſe, the aſſertion does not go to deteat the plaintiff's 
title. Neither is there any malice, either expreſs or im- 
plied. The words of the meſſage ſent by the client are true, 
and they proceei from a perſon called upon to give notice, 
either to protect his own property, or (what is his duty, as 
a moral act) to fave another from being cheated. The 
client had notice of Loveday's bankruptcy, he had an inte- 
reſt in his effects, and was intitled to take out a commiſ- 
ſion againſt him. He reads an advertiſement for the ſale of 
Loveday's eſtate. He was thereby called upon, in order to 
preſerve his own intereſt, and that of the reſt of the credi- 
tors, as an honeſt and prudent man, to give this notice. For 
if the eſtate had been purchaſed without notice of the bank- 
ruptcy, ſuch purchaſer would have been protected by a 
ſatisfied term prior to the act of bankruptcy ſtill ſtanding 
out (1). When an auction was advertiſed, and was pro- 
ceeding, for the ſale of his eſtate, with intent to cheat pur- 
chaſers by a falſe title, ſhall not he, as an honeſt man, give 
tis notice, and prevent iniquity? But here this man had a 
property of his own to ſecure : he was a creditor of Love- 
day, and intended to ſue out a commiſſion. We are clear, 


— 


5 
(1) The plaintiff, to whom the 2 had been mortgaged, had 
% got in a prior allignmen: of them. 
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that, under ſuch circumſtances, malice cannot be implied. 


As to THE SECOND QUESTION, whether the defendant's 
varying from the meſſage he was charged with, and adding 
more than he was commiſhoned to declare, or even autho- 
rized to ſay in point of ſtrict truth, will ſubje him to this 
aCtion ?—lt appeared that his client had te him that he 
would take out a commiſſion that night; and if he had done 
ſo, Loveday's name would have been in the Gazette on the 
Saturday evening following; ſo that there was no material 
variation from what he was commiſſioned by his client to 
ſay: nor did it make any difference with regard to the plain- 
tf or his title; for Loveday was then become bankrupt, 
and liable to a commiſſion, which commitſion might have 
been taken out upon that day, and the bankrupt's name in- 
ſerted in the Gazette of the Saturday evening following.— 
Verdict ſet aſide, with colts, and new trial ordered, 


III. Action upon the Caſe fir Slander of the Perſon. 


Onſlow v Horne, The firſt rule whereby courts of juſtice have governed 
C.B. 3 Will.” themſelves, in order to determine words ſpoken of another 
136. 2 Black, to be actionable, is, that the words mult contain an expreſs 
750. imputation of ſome crime liable to puniſhment, ſome capi- 
tal offence, or other infamous crime or miſdemeanor, and 

the charge upon the perſon ſpoken of muſt be preciſe. 
Oldham v. Thus, the words, you are a bad man, and © I am thorongl 
—_— ns, by convinced yen are guilty of © the death” of Dolly (mean- 
959, affirme! by ing of the murder of the ſaid Dolly) and rather than you 
the courtof ſhould want a hangman, I would be your executioner, are ac- 
2 tionable. For, firſt, as to the certainty of the charge, I am 
ror, Fa, 15Geo.z, thoroughly convinced is equal to poſitive averment; for a 
Cer. 275, man only avers a thing becauſe he is convinced of the truth 
of it. Secondly, death muſt, in this caſe, be underſtood to 
mean murder : for, when the converſation was of the death 
of Dolly, and the defendant ſaid the plaintiff was guilty ot 
it (1), he muſt infer ſuch a ſpecies of death as would infer 
it, and murder is ſuch a ſpecies; the inuendo is not 
— contradictory, but explanatory, not introductory 
of new matter, but aſcertaining the meaning, and uniting 
the general word death, to the particular ſpecies of it, mur- 
der, the inuendo is therefore ſufficiently regular; and whe- 
ther it is true or not that ſuch was the defendant's meaning, 
is a fact for the conſideration of the jury. Beſides, the de- 
fendant, in order to explain his meaning, goes on, and 
ſays, and rather than you ſhould want a hangman, I would be 


(1) If the words had been, you vere the canſe of bis death, it mi ht 
have been very different, as a man might be an innocent cauſe. 


you 7 
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d. your executioner; which words plainly ſhew what ſpecies 
int's of death the defendant meant; and, therefore, in themſelves, 


ding | manifeſtly import murder. 

tho- Alſo, the words he (meaning the plaintiff) was put into Bearor v.Hides, 

this the round-bouſe, fir flealing ducks, at Crowland, which were Ee 1, 3- 

t he alleged in the declaration to be ſpoken of the defendant falſely 8 

done and maliciouſly, have upon motion in arreſt of judgment, 

1 the after verdict, been held to be actionable. For, by the court, 

erial | we muſt take it upon this record, that the plaintiff was reall 

it to not put in the round-houſe or impriſoned for ſtealing of 

lain- ducks, becauſe the jury have found that the words were | 
rupt, falſely ſpoken; the words clearly import that the plaintiff | 
have had been guilty of a crime; and if the fact had been true, 

> in- the defendant might, and ought to have juſtified. We lay 


great ſtreſs upon the word falſe; if words are true, they are 
no flander, but may be juſtified. The objection here is, 
that the words do not exprefsly allege that the plaintiff ſtole 
ducks ; but words are to be ws tha according to the common 
parlance, and to be ſpoken in the worſt ſenſe, 1 to 


rned the common underſtanding of the bye-ſtanders ; the wocds in 

ther the preſent caſe muſt be — to be falſe, and to throw a ſtain 

preſs upon the plaintiff's character. 

api- But where the words were.“ Tim Holt (meaning the Holt v. Schole- 

and plaintiff) has roRswokx himſelf (meaning that the plain- 4, Ff 3% 
tiff had committed wiltul and corrupt perjury) and J (mean- Rep. 351. 5 

18H ing the defendant) have three evidences that will prove it. 

my. Upon motion in arreſt of judgment after verdict, objection 


was taken that theſe words are not in themſelves attionable, be- 


12 cauſe they do not neceſſarily imply that the plaintiff had 
an forfworn himſelf in a jeden proceeding, which alone will 
or a conſtitute the crime of perjury; and the meaning of them 
truth cannot be varied by an inuendo, unleſs with reference to 
be ſome colloquium (which is not here ſtated) from whence it 
Jeath might appear that the words were ſpoken concerning ſome 
ty of judicial proceeding that had before taken place, in which | 
infer the plaintiff had given teſtimony, and which ought to have | 
> not been averred, in order to warrant the inuendo : and of this 
tory opinion were the court; for, by Lord Kenyon, Ch. J. ei- 
OE ther the words themſelves muſt be ſuch as can only be un- 
. derſtood in a criminal ſenſe; or it muſt be ſhewn by a col- 
. loquium in the introductory part of the declaration, that 
ning, they have that meaning: and he added, that he br. 
7-4 ed a caſe, where the judgment was arreſted on an infor- 
and mation for a libel on ſome juſtices in Suffolk, becauſe there 
14 be was no averment that the [ibel was of and concerning the 


juſtices in Suffolk. Groſe. J. there is a diſtinction in the 
books between being perjured, and being forſworn ; the for- 
mi ht mer means falſe ſwearing in a judicial proceeding, but the 

other has not the ſame meaning. Latorence, J. Fo the words 
2 here 
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here are not actionable in themſelves, their meaning cannot 
be extended by an inuendo; and it is clear that forſworn 
cannot be extended by an inuendo to mean falſe ſwearing in 
a court of juſtice, 
Savile v. Jardine, Alſo the word ſtwindler is not actionable, it has no definite 
Tr. 35 Geo. 3. meaning; it only imports in common acceptation a cheat; 


C. B. 2 Hen. 


Black. 531, and to call another @ cheat, has always been holden not to 


be aCtionable (1). 
Onſlow». Home, Another general rule whereby courts of juſtice have. go- 
88 wi 18 verned themſelves, in order to determine words ſpoken ot 
2 Black, 750, another to be actionable is, that words are actionable when 
ſpoken of one in an office of profit, which may probably 
occaſion the loſs of his office: or when ſpoken of perſons 
touching their reſpective trades, profeſſion, and buſineſs, 
and do, or may, probably tend to their damage. 
Thus, for the imputation of ignorance to one in a profeſ- 
fon, or an office of profit, an action will certainly lie (2). 
Day ©. Buller, "Therefore the words, II hat, does he pretend to be a lawyer? 
Ea. 94-4 he is no more a lawyer than the devil] being ſaid of an at- 
. torney, are actionable: for to ſay of an attorney he is no 
lawyer, is a great reflection on him, and means 3 he does 
not underſtand his buſineſs. Ihe words are as great a 
flander upon ſuch a perſon, and as injurious to him as any 
words can be. 
Berryman v. And in an action by an attorney for words ſpoken of him 
Wiſe, Tr. 31 in his profeſſion, he need not prove that he is an attorney 
m_ 24. 366 by his admiſſion, nor by a copy of the roll of attornies; 
. 3” proof that he acted as ſuch is ſufficient.- This was an action 
by an attorney, for words ſpoken of him in his profeſſion, 
charging him with having ſwindled a perſon out of a ſum ot 
money, by whom he had been employed in a certain ſuit, 
and threatening to have him ſtruck off the roll. The plam- 
tiff proved the words, and alſo his having been employed as 
attorney in that and ſeveral other ſuits: it was objected for 
the defendant, that the plaintiff ſhould have proved that he 
was an attorney, by producing his admiſhon, or a copy ot 
the roll of attornies; but the judge was of opinion that the 
evidence offered was ſufficient, and over-ruled the objec- 
tion, reſerving the point. Afterwards, on a motion for « 
new trial, the court concurred with the judge. 


— _—— 


——__—gy 


(1) It ſeems that the reaſon the calling a man a thief is actionable, 
but the calling him a cheat? is not fo, is becauſe thief always implies 
felony, but cheat not always, 2 Hen. B/ack. 531. But to call another 
a rogue, and add, thou ha cheated me of ſcucral pounds, is actionable, 
Surman v. Shellato. Ea. 5 Geo. 3. B. R. 3 Burr. 1688. 

(2) But it ſcems that to impute igzorauce to a perſon in an office 0: 
credit only, ſuch as a juſtice of peace, is not aftionable. See 2 Salt. 
694, and 3 ig 186. 


But 
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But to impute to any man the mere defect or want of 
moral virtue, moral duties or obligations, which render a { 
man obnoxious to mankind, is not actionable (1). 

Thus, where the defendant ſaid at a public county meet- Onſlow». Horne, 
ing, convened for the purpoſe of ſupporting the rights of x , Wi : 
election: as to inſtructiug our members to obtain redreſs, I am 2 Black. 750. : 
totally againſt that plan; for as to inſtructing Mr. Onſlow, we 
might as well inſtruct the winds ; and ſhould he even promiſe 
his ie I ſhould not expect him to give it us. For theſe 
words Mr. Onflow brought his action; and having on the 
trial of the cauſe, obtained a verdict for 400l. damages, it 
was moved, in arreſt of judgment, on the ground that the 
words were not actionable ; and of that opinion were the 
court, after ſolemn argument. De Grey, Ch. J. this is a 
civil ſuit for a reparation or ſatisfaction in damages for a 
ſuppoſed private injury; but if every imputation like this, 
ſpoken upon ſo public and popular an occaſion, was to be 
deemed actionable, public buſineſs would be impracticable. 

There muſt be ſome certain or probable temporal loſs or 

damage to make words actionable; as to ſay, a woman is 

a whore in London, where the is ſubject to be whipt for 

whoredom, or to impute to a woman want of .chaſtity, who 

holds an eſtate dum /ola & caſta fuerit. Now, in this caſe, 

it doth not appear to the court, that the leaſt perſonal da- | 
mage, or probability of damage, 1s likely to happen to the 
plaintiff, for ſpeaking the words, © as to inſtructing our mem- 
« bers to obtain redreſs, I am totally againſt that plan. The 
defendant doth not point out any mode of inſtruction for 
redreſs, or what kind of redreſs he wiſhes or defires ; he- 
ther he deſires an application to the king, the parhament, or 
a court of juſtice, doth not appear : whether it was intend- 
ed to be endeavoured to be obtained by vote, petition, mo- 
tion, or bill in parliament, doth not appear. So we think 
theſe words injure nobody. The other words: © for as to 
* inflrufting Mr. Onſlow, we might as well Fo ol the 
* winds,” the defendant was of opinion that the plaintiff was 
wavering as the winds; whereby he meant that inſtructions 
to him would be ineffectual; or that he would have no 
good will to ſerve the cauſe of that public meeting of the 
treeholders of Surrey. This is mere opinion, not imputing 
any thing to Mr. Onſlow, whereby he ſuſtains any preſent da- | 
mage; nor can we ſee any probability of his ſuffermg any fu- | 
ture damage thereby. The other words are, “ and ſhould he | 
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(1) Notwithſtanding the general terms in which this principle is 
laid down by the learned chief juſtice De Grey, it can only apply to 
perſons in the ordinary ſituations of life; for to impute vice and im- 
morality to thoſe who hold eccleſiaſtical or religious eſtabliſhments, or 
luperintend the inſtruction of youth, is certainly actionable, 
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« even promiſe his aſſiſtance, I ſhould not expect him to give it 
« g. Mr. Horne's declaring his opinion of Mr. Onflow's 

romiſes, cannot be any poſſible damage to Mr. Onflow: to 
* ſure, the words cannot be ber ws ut to be ſpoken in 
his honour; but I will ſuppoſe them to be ſpoken moſt ma- 
liciouſly, yet we are all of opinion they are not actionable, 
let the malice of the defendant have — ever ſo great on 
that occaſion. In the caſe of a malicious proſecution, let the 
malice be ever ſo great, yet if there was a reaſonable and pro- 
bable cauſe for the projecution, no action lies. The arreſting 
the judgment in this caſe doth not contradict the jury ; they 
thought this a popular ungentleman-like reflection upon the 
plaintiff; but every popular reflection upon a gentleman is 
not ſuch a ſcandal for which the law will give him an 
action. The words do not relate to Mr. Onflow's paſt 
conduct in parliament; they do not charge him with breach 
of his duty, his oath, or any crime or miſdemeanour, 
whereby he has ſuffered any temporal loſs in fortune, office, 
or in any way whatſoever; there is no occation to ſay any 
thing concerning any future preſumptive contingent da- 
mages which Mr. Onflow may poſſibly ſuſtain at ſome fu- 
ture time (nobody knows when) by reaſon of the defen- 
dant's reflection upon him. I know of no cafe where ever 
an action for words was grounded upon eventual damages 
which may poſſibly happen to a man in a future ſituation, 
notwithſtanding nr the chief juſtice throws out in 2 Ven- 
tri/s. p. 266. where he is made to ſay, & that when a man had 
been in an office of duty, to ſay that he behaved him- 
&« ſelf corruptly in it, as it imported great ſcandal, /o it 
mig ht prevent his coming into that or the like office again, 
© and therefore was actionable ;”” and I think the counſc! 
went a little too far, when they ſaid that the words imported, 
that Mr. Onſlow would betray his truſt, would, as member 
for Surrey, betray his conſtituents : we think they mean no 
more than that the defendant was of opinion Mr. Onflow 
would break his word; but to ſay, he has broke his word, 1s 
not actionable, d fortiori, the words in this count are not 
actionable.— Judgment arreſted per tot. cur. 

Alfo, on a motion in arreſt of judgment, after a gene- 
ral verdict for the plaintiff in an action for defamatory 
words, charging the plaintiff with having given 2001. for 
a warrant to be purſer of a man of war, but net ſpecifying 
to whom he gave the money, judgment was arreſted. The 
queſtion was, whether the words of the declaration import- 
ed that the plaintiff gave the money to the commiſſianers of the 
admiralty for this warrant ? If the words had clearly im- 
ported that he gave money to the commiſſioners themlelves, 
who had the difpoſal of the warrant, the court had no doubt 
but that would have been a corruption of a public twſt, 
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and a crime both in the commiſſioners, and the perſan ö 
tempting them to ſuch corruption; and, conſequently, the ; 
words would have imported a criminal charge, and been ac- 
tionable. But they declared it to be their opinion, that the 
charge was fo looſe, that it did not of itſelf import a crime: 
and nothing can be intended; no averment of the meaning 
of the words by an inuendo. lf the plaintiff does not (hew 
that the words are actionable, that delect cannot be ſupplied. 
Now here is nothing that ſhews to whom this money was 
given; and as it is not averred, we cannot intend it, If the 
commiſſioners of the admiralty were to take money for their 
warrant to appoint a perſon to be purſer, it would be crimi- 
nal in the corrupter and corrupted, But there are caſes 
where it may not be unlawful to give money to other per- 
ſons. In the preſent caſe, jt is Cledtively laid, and does 
not appear to be defamation, or a charge of any indictable 
crime, | 
Likewiſe, theſe words ſpoken of a woman, © I have kept Carſlake v. | 
& her common thele ſeven years; ſhe hath given me the 1 
& had diſorder, and three or four other gentlemen,“ are not g R. + 77. Rep. 
actionable; for the defendant having libelled the plaintiff in 473. 
the archdeacon's court of Exeter tor ſpeaking the above 
words, a prohibition was moved for, after ſentence, on the 
ground that the words ſpoken were attionable; and that the 
court below had theretore no juriſdiftion. Againſt the 
prohibition it was contended, that this application being | 
made after ſentence, unleſs it appeared on the face of the | 


— —— — — —0⸗a — 


proceedings, that the court below had no juriſdiction over 
the ſubjedt- matter, a prohibition ought not to be granted; 
and here theſe words were not actionable in themfelves ; 
that there are two grounds on which words are actionable, 
as producing a temporal damage: t charging a perſon 
with having committed a crime, for which he may be after- 
wards punithed ; and, ſecondly, charging a perſon with having | 
at the time, a contagious diſorder, Bur co_nge man with | 
the firſt of theſe at a time paſt is actionable, becauſe he is | 
liable to puniſhment at any diſtance of time: but that the | 
latter charge does not ſubject the perſon making it to an ac- | 
tion, unleis it be confined to the preſent time; ſince the 
having had a contagious diſorder, is no reaſon why his ſo- 
ciety thould be avoided in future. And of this opinion were | 
the court; for, by Apburft, J. it ſeems, on the whole, that | 
the court below had a juriſdiction over the ſubject - matter. | 
If the plaintiff had called the defendant @ whore, ſuch a charge | 
would have given the court below juriſdiction; and theſe 
words, he hath kept her common theſe ſcven years, are tanta- 
mount to it. Then, notwithſtanding the latter words, if the 
t archdeacon's court had a juriſdiction as to part of the charge, 
ö. theſe latter words would not make any difference; as to 
d 2 4 thoſe 


| 
| 
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thoſe the diſtinction has been properly taken. Charging a 
perſon with having committed a crime is actionable, becauſe 
the perſon charged may ſtill be punithed ; it affects him in 
his liberty ; but charging another with having had a conta- 
gious diſorder, is not aQtionable ; for uilefs the words ſpoken 
impute a continuance of the diſorder at the time of ſpeaking 
them, the giſt of the action fails, for ſuch a charge cannot 
produce the effect which makes it the ſubject of an action, 
namely, his being avoided by ſocicty. Therefore, unleſs 
ſome e damage be alleged in contequence of that kind 
of charge, the words are not actionabie. Buller, J. after 
ſentence, it is incumbent on the party making this applica- 
tion, to ſhew clearly that the ſpiritual court had no juriſ- 
dition. If therefore it be doubtful, it is an anſwer to the 
application. Now, in this cate, it is taking the words againtt 
their natural import, to ſuppoſe that they were ſpoken of 
the preſent time. If they relate to time paſt, I do nat think 
they are actionable. There is no diſtinction between a 
charge of this ſort, and a charge of the leproſy, which 1s to 
be found in the old books. In thoſe caſes, it is ſaid, that a 
charge of having had ſuch a diforder, is no imputation on 
another, ſince it does not ſubject him to any of the incon- 
veniencies attending the having of ſuch a diſeaſe; fo, of all 
other diforders which are contagious: the reaſon why the 
making ſuch a charge is actionable is, becaute the having 
a contagious diſorder renders the perſon an improper mem- 
ber of ſociety ; but there is no reaſon why the company of 
a perſon who has had a contagious diſorder ſhould be avoid- 
ed; and therefore ſuch a charge is not actionable. Grole, J. 
of, the ſame opinion. 
Edmondſon v. So, when words are ſpoken in confidence, and without 
Stef he ex malice, no action lies; therefore, where A. a ſervant, 
Sitlungs at M elk. b * Qi 1 A ae re 
miller aber Es brought an action againſt her former miſtreſs, for ſaying to 
6 Geo. 3. BR. a lady who came to enquire for t:e plaintiff's character, 
Bulicr's N. P. 8. that ſhe was ſaucy and impertinent, and often lay out of 
her own bed; but was a clean girl, and could do her work 
well: though the girl proved, that the was by this means 
prevented from getting a place, yet, per Lord Mansfield, this 
is not to be conſidered as an action in the common way, 
for defamation by words; but that the gift of it muſt be ma- 
lice, which is not implied from the occaſion of ſpeaking, but 
ſhould be direftly. proved; that it was a confidential deciara- 
tion, and ought not to have been di{ctojed ; but if, without 
ground, and purely to defame, a falie character ſhould be 
given, it would be a proper me for an aCtion. 


Hargrave». Le Alſo, in another cate, Lord Aan;ficld ſaid no action 


Breton, Ea. lies for giving the true character of a ſervant, upon ap- 


3 3- BR. plication made to his former maſter, to enquire into his 
3 character, 
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character, with a view of hiring him; unleſs there ſhould 


uſe be extraordinary circumſtances of expreſs malice. i 
in Neither can a ſervant maintain an action againſt his for- wee V. | 
ta- mer maſter, for a leiter written by him, aſſigning a reaſon — Ter. 
en for having given a diſadvantageous character of the ſer- A. 110. | 
nz vant, unleſs the latter can prove the words to be malicious, | 
10t as well as falſe for where the defendant had given a diſad- 
Mn, vantageous charaCter of a ſervant who had lived with him, | 10 
eſs and been turned away, to a perſon who applied for his cha- | 
nd racter, and was afterwards called upon repeatedly by the | 
ter brother-in-law to aſſign a reaſon for giving ſuch a charac- | 
a- ter; in conſequence of which the defendant wrote a letter, 
iſ- containing, among others, the following words: Two days | 
he „ago, I gave him money to go into the city and buy | 
tt „books; one day I looked over his accounts, article by | 
of article; and in one, a book I well knew the price of, / | 
nk % found he bad charged me one ſhilling more than it coft, and | 
a that ſhilling he kept in his pocket. The next day, the ver | 
to ſame affair, and both thete days my neighbour Metcalf 
t a vas in my ſhop, and knows it well; and {aid he would not 
on * keep ſuch a man a day, or ſomething to that purpoſe. Zu 
n- * magazines he charged two ſhillings for binding; the people {| 
all « received no more than one ſhilling and eight-pence, and ſay = 
he * he paid no more. This I can prove.” This letter was | 
ng written with an intent to prevent an aCtion by the plaintiff | 
n- tor the words ſpoken by the defendant, but a writ was ſued 
of out on the ſame day the letter was written ; and upon the 
* trial, at the littings at Guildhall, there was a verdict for the 


plaintiff, ſubje® to the opimion of the court on the cafe, and 
the 12 was whether this action would lie? and the court 


ut held that it would not; for, by Lord Mansfield, Ch. J. I 
nt, have held more than once that an action will not he by a ſer- 
to yant againſt his former maſter for words ſpoken by him in | 
er. giving a character of the ſervant; to every libel there may | 
of be a necellary and implied juſtification from the occaſion. 
rk So that what, taken abſtractedly, would be a libel, may, from 8 
* the occaſion, prove to be none; as if it were read in a judi- | 
ls cial procceding. Words may alſo be juſtified on account 
V, of the ſubject matter, or other circumſtances. In this caſe, | 
a- ſtead of the plaintiff's thewing it to be falſe and malicious, | 
ut it appears to be incident to the application to the maſter of 
1 the ſervant for his character; and the letter was written to 
ut the brother-in-law of the plaintiff, for the expreſs purpoſe of 
be preventing an action being brought. Buller, J. though it is 

in general not neceffary in an action for a libel, to prove 
on eapreſs malice, it being ſlanderous being ſufficient to imply 
p- malice, yet this is an exception of the general rule, on account | 
lis, the occaſion of writing the letter, 'T hen it is incumbent on | 
er, plaintiff to prove the falſchood of it; and in actions of | 


this | 
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this kind, unleſs he can prove the words to be malicious, as 


well as falſe, they are not actionable. On thus caſe, it evi- 


dently appears that the defendant has been entrapped, be- 
cauſe the letter was written on the application of the plain- 
tiff's brother-in-law z and, beſides, the writ was ſued out on 
the ſame day the letter was written, Judgment for the de- 
tendant. 
Herver o Dow- So, in an action for ſaying of the plaintiff, who was 
ſon, C. B. S- a tradeſman, he cannot fland it long, he will be a bankrupt 
0p, after * ſoon, where ſpecial damage was laid in the declaration, viz, 
2 NÞ.s that one Lane refuſed to truſt the plaintiff for a horſe. 
Lane, the perſon named in the declaration, was the only 
witneſs called for the plaintiff; and it appearing on his evi- 
dence, that the words were not ſpoken maliciouſly, but in 
confidence and friendſhip to Lane, and by way of warning 
to him; and that in conſequence of that advice, he did not 
truſt the plaintiff with the horſe. Pratt, Ch. J. directed 
the jury, that though the words were otherwiſe actionable, 
yet if they ſhouid be of opinion, that the words were not 
ſpoken out of malice, but in the manner betore-mentioned, 
they ought to find the deiendant not guilty; and they did 
ſo accordingly. 
Avaiilio v. Ro- The plainuff muſt prove the words as laid; therefore, it 
70% l Le, che words be laid in the third perſon, as for inſtance: he dt. 
177%, before ſerves to be hanged, for a note he forged on A. proot of words 
Lord Mansfield, ſpoken in the ſecond perſon, viz. you deſerve, &c. will not 
Balles R. P. 5. ſupport the declaration: for there is a great difference be- 
tween words ſpoken in a paſſion to a man's face, and words 
ſpoken deliberatcly behind his back. 
Rex”. Berry, H. So alſo, on an indictment, for ſaying of a juſtice of the 
OY — peace, in the execution of his office, that HE was a broken- 
tan.” juſtice, a perj ured juſtice: proof that the defendant ſaid 
YOU are @ breken-down juſtice, &c. ſpeaking to him, and 
not of him, was held inſuthcient. 
Compaznon & But, though all the actionable words laid in one count: 
8 of the declaration are not proved, yet if any of the ac ion- 
2 Black, 790, able words are proved, it will be ſufficient to ſuſtain a vet, 
dict againſt the defendant: thus, where the words were, ! 
& have been to Newgate, to ſee a poor unhappy young fel- 
& low, that is going to be tranſported wrongtully, by a very 
„ baſe woman (meaning the plaintiff's wife) who would do 
any thing that is bad. She got a perſon to arreſt him fallely 
„ for a debt of 101, and was not content with that, but ihe 
«* afterwards ſwore a falſe debt of 100]. againſt him; and has 
« {worn a robbery againſt him, and tranſported him talſe- 
« ly.” All the words were proved, except as to the debt 
of 100]. being a falſe debt; the witneſs only proving that 


he ſaid, “ ſhe ſwore a debt of i001, &c.“ the Ch. J. 1 
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Action on the Caſe (Slander). 


the jury to give no damages for the words not proved: and 
they found a verdict for the plaintiff with fl. damages, It 
was afterwards moved by conſent, in order to fave the ex- 
pence of a new trial, that judgment of nonſuit might be en- 
tered, on the ground that all the words nor being ſub/tantially 
proved, the plaintiff was not entitled to recover any damages. 
But the court held it well enough, for that if any actionable 
words are proved, damages may be given for thoſe. And 
though, perhaps, in ſtrict regularity, the jury ſhould have 
found that the defendant did not ſpeak the word faſſe, but 
that he was guilty as to all the reſt of the words; yet as 
no damages were given for that word, they could not upon 
that account either award a new trial or direct a nonſuit to 
de entered; it being clear that the plaintiff was entitled to re- 
cover ſome damages, and that thoſe given were in no de- 
gree exorbitant. 


27 


And the plaintiff may, upon the trial, give evidence of Snellger v. 


a repetition of the words on days ſubſequent to mw laid in the 
declaration, for though different words, aCtionable in them- 
ſelves, cannot be given in evidence by way of aggravation, 
vet the ſame — may, though ſpoken at different days: 
and this practice is founded on good reaſon, for an action 
for words ſpoken but once would in moſt caſes, be dee med 
frivolous, as they might ſo be ſpoken in a heat; and there- 
fore a plaintiff is often under the neceſſity of proving the 
llander repeated, in order to ſhew that it was malicious. 


Where two actions were brought for words, in the firſt 8, It 


Shelly, Somerſet 
Sum. Afi. 1780. 
Efpin. Dj. 520. 


er. 


of which the words were laid to be ſpoken by the wife of v. Vincent etux. 


the defendant; and in the latter by the defendant himſelf; it 
was moved on the behalf of the defendants, that the two 
actions might be reduced or conſolidated, becauſe both re- 
quired the tame pleas; that the huſband and wile were one 
perſon in law in civil ſuits, and the huſband was hable to 
pay all the damages both for his own and his wife's flander ; 
and it would ſave expence to the parties. Bur by the 
court, this cannot be done, for it would be error to join the 
wife in a declaration for words ſpoken by the huſband on; 
and the declaration would be ill, either upon a demurrer, or 
in arreſt of judgment. So the motion was refuſed. 


Damages in $lanaer.} If there be ſome counts that are good, 
and others that are bad, and the evidence upon the trial is only 
upon ſuch counts as are good and conſiſtent ; if there is 
gencral verdict, it may be amended by the judge's notes, and 
e:!:red up only on thoſe counts that are good; but it there 
was any evidence which applied to the other bad or incon- 
liſtent counts (as, for inſtance, in an action for words, where 
wie aCtionable words are laid, and ſome not actionable, 


3 | aud 


and Swit hin er 


ur, V. Vineent 
only, Ea 4Geo. 3. 


C. B. 2 K 225. 


Eddowes v. 
Hopkins, E 


2 20 Geo. 3. B. R. 


Dag. 377. 
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Holt v. Schole- 
field, Tr. 36 
Geo. 3. B.R. 


6 Ter. Rep. 691, 


Spencer v. Go- 


Action on the Caſe (Vander). 


and evidence be given of both ſets of words, and a general 
verdict) there the poſtea cannot be amended, becauls' i is 
impoſſible for the judge to ſay on which of the counts the jury 
had found the damages, or how they had apportioned them, 
And in ſuch caſe, the only remedy is by awarding a vexire 
de novo. per 1 and he mentioned an inſtance (1), 
where Sir Fletcher Norton had moved for, and obtained, a 
venire de novo in a caſe of that ſort. 

So, where the plaintiff had obtained a general verdict for 
50 J. damages in an action for flander, and it appeared that 
the declaration in the firſt count charged that the defendant 
ſaid of the plaintiff Tim Holt (meaning the plaintiff) has 
forfworn himſelf; the ſecond, you know he 1s pergured; the 
third, he was perjured; and the fourth, you (the plaintiff) are 
perjured, it was moved that the judgment might be arreſted 
for a defect in the firſt count; contending that, as the da- 
mages were entire, if that count was bad, the judgment mull 
be arreſted generally; the objection was, that the words, Je 
has forſworn himſelf, are not in theniſelves actionable. On the 
other hand, it was contended, that if the tirſt count was de- 
fective (which the court decided it was) the other counts, 
and eſpecially the two laſt. were at all events good, and 
that therefore judgment could not be arreſted in tots, but that 
there muit be a venire de novo, or the verdict might be 
amended by the judge's notes, and entered up on the good 
counts. But Lawrence, J. ſaid that the plaintiff ought not 
to have liberty to amend by the judge's notes in this caſe, 
becauſe the evidence applied as well to the bad, as to the good 
counts. And THE COURT were of opinion, that there 
ſhould not be a venire de novo; and that as the damages were 
entire, the judgment ought to be arreſted in tota, which it 
Was. 

In an action for words, the action conſiſted of fix counts, 


rer. xl. 20 Geo. . the firſt five of which were for accuſing the plaintiff of be- 


C. B. 1 Hen, 
Black, 78. 


ing a dog: ſtealer, and ſtealing a dog from the defendant; 
and the laſt for maliciouſly, and without probable caule, 
giving information before a juſtice of the peace, that there 


Vas cauſe to ſuſpect, that a dog which had been ſtolen from 


the defendant was concealed in the houſe of the plaintiff, 
cauſing the juſtice to iſſue a {earch-warrant, and a conttabic 
to enter the houſe, and ſcarch for the dog, which was ne1- 
ther found in the houſe, nor there concealed. Ar the trial, 
there was ſufficient evidence to ſupport the counts for words; 


— 


— 


(1) This was in the caſe of Auger v. Wilkins, B. R. 6 Geo. 2. Barnes, 
4% ed. 478. Buller, N. P. 8. 
(2) See this part of the caſe, in p. 19. ſera. 
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but it alſo appeared that there was probable cauſe for the 
defendant's ſuſpicion, and of courſe for his applying for a 
ſearch-warrant. The judge directed the jury to find for the 
plaintiff on the counts tor. the words ſpoken, and for the de- 
ſendant on the laſt ; but they found a general verdict for the 
plaintiff, wich one ſhilling damages, and forty ſhillings 
colts. A rule having b-en granted ro ſhew cauſe why the 
verdict ſhould not be entered for the plaintiff, on the firſt 
and ſecond counts only, agreeably to the notes ot the judge, 
or why it ſhould not be ſet aſide, and a new trial granted? 
THE COURT ſaid, they could not alter a verdict, unleſs it 
clearly appeared on the face of it, that the alteration would 
be agreeable to the intention of the jury, and tnat the proper 
remedy in this cafe was a new trial; to which the parties 
ſubmitied. 


is in Slander.] By the ſtatute 21 Fac. 1. c. 16. it is 
enacted, that in caſe for Nanderous words to be ſued or pro- 
ſecuted in the courts at Weſtminſter, or other courts that have 
power to hold plea theresf, if the damage is found ts be un- 
der forty ſhillings, the plaintiff ſhall recover no mare coſts than 
amages. 
In the conſtruction of this ſtatute, rhe following rule has 
been laid down, biz. 
Where there are ſpecial damages laid in the declaration, Sem ». Shel- 


and the words are in themſelves actionable, there, if the jury cio, ka. $Geo. 3. : 


0 . - . 3 B. R. 3 Burr. 
find a verdict for leſs than forty ſhillings, there ſhall be no — 


more coſts than damages; for that is properly no more than Collier v. Gail- 
an action for words within the ttatute; the ſpecial damage — * 
is only laid as matter of aggravation, and not as the cauſe : Block 1062. 
of aCtion. 

But F the words are not actionable in themſelves, there Savile v. Jardiae, 
{hall be full coſts: if ſpecial damages are laid, though the da- — * * 
mages found be under forty thillings ; for in this caſe, the Bled. 531. 
ipecial damage is the only cauſe ot action (1). 

Thus, where an action was brought for theſe words; thox ur v. Shel- 
art a rogue, and thou haſt cheated me of ſeveral pounds, lay- _ e 5 2. 
ng a ſpecial damage, that the plaintiff, by reaſon of the mk | 
ipeaking of ſuch words, loſt his buſineſs; the jury found only 
one ſhilling. damages, but gave forty ſhillings coſts; and u 
was moved for full coſts, upon tie ground that theſe words 
were not in themſelves actionable. But the court held the 
latter words, thou haſt cheated me of ſeveral pounds, to be ac- 
nonable, and ſaid the plaintiff mutt be contented with his 
torty thillings coſts. 


—— 


(1) See the caſe of Moſes Barry v. Jeffrey Perry, in 2 Lord Raymond, 
1:59, where this rule was firſt laid down. 


So, 


—— —— f — 


[1 
: A 
: 


dine, Tr. 35 
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2 aaa So, where there was a motion for full coſts in an action 
— ;. 2 Black, for words, after a verdict for only one ſhilling, it appeared 
3063, that the words were laid in the declaration with a ſpecial da- 
mage, and were as follows: © that at a public auction a 
{ſmall glaſs bottle being miſſing, the defendant ſaid, firſt, hat 
man, pointing to and meaning the plaintiff, has put one in hi! 
pocket. I ſaw him take it; he has got it; meaning to impute 
to the piaintiff that he had felontouſly ſtolen it: ſecondly, 
that he ſaid, that man has put one in his pocket ; I ſaw hin 
take it, and he has got it; thirdly, that 7 faw him take it, per 
qued, &c, It was held, by the court, that all the words in 
every count were equally actionable, all the three ſets of 
words being under one and the ſame introduction, ſtating 
the good character of the plaintiſf, and the intent of the de- 
fendant to cauſe him to be ſuſpected of ſtealing, and being 
under the ſame concluſion ; and that therefore being in 
themſelves actionable, the plaintiff was entitled to no more 
colts than damages. 
Savite v. Jar= But in an Bon for calling another a fwindler, where 
Geo. 3. C. F. ſpecial damages were laid, and the:e was a verdict for only 
2 Hen. Black, one ſhilling, THE COURT, on a motion for full coſts, 
331. held, that the word fwindler was not in itſelf actionable, and 
therefore made the rule abſolute for the prothonotary to tax 
the pl.antitt his full colts. 


IV. Aion upon the Caſe for a malicious proſecution, 


Farrel ©. Nun, To maintain an action for a malicious proſecution, there 

Tr. 5 Geo. 3. mult be not only a thing done amiſs, but alſo a damage ci- 
__ Bull. N. P. ther already fallen upon the party, or elſe inevitable. 

8 Thus, an action upon the caſe lies for maliciouſly ſuing 

Pickerſgilt, . out a commiſſion of bankruptcy againſt another, for al- 

3 Geo. 3. C. B. though the ſtatutz 5 Geo. 2. hath given a remedy in 

2 Wj.145 the caſe, it hath not taken away the remedy which tli: 

party hath at common law: and a more deciſive reaſon 1» 

this: by that ſtatute, the petitioning creditor is, among other 

things, to give bond to the Lord Chancellor, in the penalty 

of 200!. to be conditioned for proving his debt, and the 

party a bankrupt, b-tore the commiſſioners, and upon any 

trial at law ; and if it appear that the commiſſion was taken 

out fraudulently or ma/iczoufly, the chancellor may order 1a- 

tisfaction to the party grieved, or may aſſign the bond to the 

party, who may ſue the ſame in his own name. Now this 

ttatute-remedy is a moſt inadequate and uncertain remedy 

for though there be the moſt outrageous malice and pe jury, 

aud the party injured ſuffer to the amount of ten or twenty 

thouſand pounds, yet the chancellor has no power to give 

him more than the penalty of 2001. Beſides, the method of 

applying to the chancellor is more tedious, expenſive, and 
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inconvenient, than this common law remedy ; and this caſe, 
in its nature, is more property the province of a jury, than 
of any judge whatever. Per Pratt, Ch. J. 

The above judgment of the court of common pleas was Brown v. Chap- 
afterwards afirmed by the court of king's bench, upon a 18. * _ 
writ of error brought there; for, by Lord Mansfield, En. J. — yeh ; 
there is no clauſe in the ſtatute, that takes away the com- 1 Bla. 427. 
mon law remedy, nor that ſays that the party ſhall not re- 
cover more than 2001. damages, it never can be for the be- 
nefit of trade, that a man ſhould be at liberty to ſue out com- 
miſſions ot bankruptcy maliciouſlv. | 

So, an action on the caſe will lie for falſely and mali- Goflin ». Wit- 
cirufly ſuing another, and cauſing him to be arreſted, without Sc. 
any int or probable cauſe of action; for though there are no , jp, 7 : 
cafes in the old books of actions tor ſuing where the plain- 
tiff hal no cauſe of action, yet of late years, when a man 
is maliciouſly held to bail where nothing is owing, or when 
he is malictouſly arreſted for a gieat deal more than is due; 
this action has been held to lie becauſe the coſts in the cauſe 
are not a ſufficient ſatisfaction for impriſoning a man un- 

Juitly, and putting him to the difficulty of getting bail for a 
lirger ſum than is due. 

The like point was determined in another cafe; and the Smith ». Cart!e, 
court then faid, the fling of all theſe kind of actions is —— 
malice and falichood, and injury done in purſuance tliere- * 
0?, 

And it is neceſſary for the plaintiff to prove malice, either Farmer Par- 
expreſs or implied, and alſo the want of probable cauſe: for, oP pag Amar. 

5 R. 4 Burr, 
per Lord Mansfield, the ground of this fort of action, are 1971. 
malice either expreſs or 1:nplied, and the want of probable 
cauſe, and both muſt concur. 

But the eſſential gr und of the action is, that a legal pro- Juhnitune v. 
ſecution was * on without any probabie cauſe, becauſe * 8 
every other allegation may be implied from this; but this 1 Res. ar 
mult be ſubſtantially and expreſsly proved, and cannot be ; 
implied. 

And the queſtion of probable cauſe is a mixed propoſition 
of law and fact. Whether the circumſtances alleged to ſhew 
t probable, or not probable, are true and exiſted, is a matter 
ot tact ro be found by the jury : but whether, ſuppoſing 
them true, they amount to a probable cauſe, is a queſtion ot 
law, to be decided by the court. 

From the want of probable cauſe, malice may be, and 
moſt commonly is implied: yet from the moſt expreſs ma- 
lice, the want of probable cauſe cannot be implied; for a 
man, from a malicious motive, may take up a proſecution 
tor real guilt, or he may from circumſtances which he really 

lieves, proceed upon apparent guilt ; and in neither caſe is 
he liable to this kind of action. 

And 


224 
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And in an action for malicioufly holding to bail, the 
court held, firſt, that it was not neceſſary to prove that ther: 
was any afhdavit to hold to bail, for the indorſement on the 
writ is ſufficient : ſecondly, that if the declaration had aver- 
red that ſuch an affida vit had been made, an office copy of it 
would have been ſufficient ; but if it were ſtated to have 
been made by the defendant himſelf, perhaps the original af. 
fida vit muſt be produced and proved. 

But this caution muſt be obſerved, to maintain actions in 
theſe caſes; that the new action muſt not be brought before 
the firſt be determined. 

Thus, in an action for a malicious proſecution (for in- 
ceſt) in the cecleſiaſtical court, there was a demurrer to the 
declaration, and the cauſe aſſigned was, that it was not ſtated 
how the proſecution was diſpoſed af, or that it was ſtill de- 
pending; and the court were clearly of opinion, that the 
objection was fatal, and ſaid it was ſettled, that the plaincift 
in ſuch an action muſt ſhew the original ſuit, wherever in- 
ſtituted to be at an end; otherwiſe he might recover in the 
action, and yet be afterwards convicted on the original pro- 
ſecution. 

So where a ſpecial action on the caſe was brought againſt 
the defendant, who was a juſtice of the peace, for falſely and 
maliciouſly granting a warrant againſt the plaintiff, upon a 
ſuppoſed charge of felony, without any charge or acculation 
whatloever having been made againſt him, and thereby caul- 
ing him to be arreſted and impriſoned from 14th July, unt! 
iſt September then next following, when he, the ſaid plaint'ff, 
was releaſed and diſcharged from his ſaid impriſonment (1); 
there was a demurrer to the declaration, and the cauſe 4 
ſigned was that it appeared by the declaration that the plain- 
tiff was committed and impriſoned by the defendant, as a jut- 
tice of peace, by virtue of 2 warrant for a ſuppoſed felony, 
and that it did not appear by the declaration, that the plaint'} 
had ever been tried for or acquitted, or by due courſe of law di 
charged; and alſo thai it did not appear that the ſaid charge ot 
commitment was without cauſe. The court were of opinie, 
that the firſt objection was fatal, and there was judgment fo 
the defendant, for, per Buller, J. the grounds of a malicious 
proſecution, are, firit, that it was done maliciouſly; and, fe- 
condly, without probable cauſe; the want of probable 
cauſe is the giſt of the action: but that is not ſtated 
here; for it ſhould have been fhewn en the face of tht 
record, that the proſecution was at an end; ſaying that 
th: plaintiff was diſcharged is not ſufficient, it is no- 


— 


— — 


(1) For this tort trebaß only can be brought, and not an alen 
the caſe, See this point in p. 14. ſupra. 
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equal to the word acquitted, which has a definite meaning, 
when the word acquitted is uſed, it muſt be underſtood in the 
legal ſenſe, namely, by a jury on the trial; but there are 
various ways by which a man may be diſcharged from his 
impriſonment, without putting an end to the ſuit ; if indeed 
it had been alleged that he was diſcharged T the grand 
jury's not finding the bill, this would have ſhewn a le- 
gal end of the proſecution. Neither is there any diſtinc- 
tion between a malicious commitment, and a malicious pro- 
ſecution. The preſent is more like the caſe of an action 
for maliciouſly holding to bail than any other; in which 
caſe, it maſt be thewn that there is an end to the ſuit. The 
proceſs in a civil ſuit is merely to bring the party into court, 
and ſo here the warrant is to take up the party, that he may 
take his trial at the aſſizes. 
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And an action lies for a malicious proſecution, though Wicks v. Fen- 


the plaintiff be acquitted on a detect in the indictment; for 
where the plaintiff brought his aCtion for a malicious pro- 
lecution, and it appeared that the defendant had indicted 
the plaintiff as a conſtable, for having permitted a priſoner to 
eſcape out of his cuſtody ; upon which indictment the plain- 
tuff had been acquitted becauſe he was a headborough, and 
not a conſtable : it was objected, that the plaintiff could not 
maintain ſuch action, becauſe he had not been acquitted on 
the merits; but the court held that the action was main- 
tainable, becauſe a bad indictment ſerves all the purpoſes of 
malice, by putting the party to expence, and expoling him, 
but that it ſerves no purpoſe of juſtice in bringing the party 
to puniſhment, if he were guilty. 

But an action on the caſe will not lie againſt a com- 
manding officer for a malicious proſecution before a naval 
court-martial, for an offence cognizable there; although 
there may not have been any probable cauſe, for it is not a 
ſubje St upon which a common law judicature can exerciſe 
a juriſdiction. Therefore, where an action on the caſe was 
brought in the court of exchequer, by the captain of a ſhip 
ot war againſt the commander in chief, and the declaration, 
after alleging that the plaintiff was not guilty of wilfully or 
willingly diſabeying <2 269m imputed to the defendant, the 
commander in chief, having maliciouſly, and without pro- 
bable cauſe, charged the plaintiff with the crimes of diſobe- 
dience of orders, and the delay of the public ſervice in which 
tne ſquadron was engaged; and upon that charge, havin 
put him under arreſt, ſuſpended him from his 1 
lent him under arreſt to the Eaſt Indies, and from thence 
t» Great Britain, in order to be tried; and having mali- 
coully, and without probable cauſe, procured him to be 
tried by a court-martial, upon a falſe, malicious, and inju- 
yu 2 after a verdict * judgment for the plaintiff 

01. I. 


Sutton, 


tham, E. 3 
Geo 3 B. R. 
4 Ter. Ren. 247. 
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atton in error, 
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Sutton, the defendant Johnſtone brought a' writ of error in 
the exchequer chamber; and the principal etror aſſignea 
was, that “ the barons had decided upon a queſtion not cog- 
„ nizable in a court of law, inaſmuch as it appeared by 
« the record, that the offences in the declaration cr thy, 
« were charged to have been committed by Johnſtone the 
& plaintiff, in error, as commander in chief of a ſquadron 
« of his majeſty's ſhips of war, in the due courſe of diſe:. 
« pline, and in the exerciſe of powers legally incident to 
& his ſtation as ſuch commander; and while Sutton, the 
« defendant in error, vas ſerving as an officer in the fail 
e ſquadron under his command.“ The great and important 
queſtion was therefore WHETHER ſuch an action could be 
maintained? and after ſolemn argument, it was decided 
that it could not; and the judgment of the barons of the cx- 
chequer was accordingly reverſed (1); tor by Lords Mani 
field and Loughborough, if this action is admitted, every «c- 
quittal before a court- martial will produce one. The occa- 
ſion has often ariſen at different periods of time; when men 
of the fleet, put upon their trials before a court-martial, have 
thought the charge without a probable cauſe, and have 
warmly felt the injury of ſuch an act of malice or oppreſ- 
tion. Yet, till this experiment, it never entered into any 
man's head that ſuch an action as this could be brought ; 
conſequently, there is no uſage, precedent, or authority in 
ſupport of it. The wiſdom of ages hath formed a fea mili- 
tary code, which, in the laſt reign, was collected and digeſted 
into an act of parliament (2). The great object of this code is, 
that the duty of every marin the fleet ſhall be preſcribed 
and regulated by rules and ordinances adapted to ſea military 
diſcipline ; and that every man in the fleet, for any offence 
againſt his duty in that capacity or relation ſhall be tried by a 
cou:t-martial. If a man be charged with an offence again{t 
the articles, or where the articles are filent againſt the uſage 
of the navy, his guilt or innocence can only be tried by a 
court-martial ; a commander in chief has a diſcretionary 
power by this military cade to arreſt, ſuſpend, and put any 
man of the fleet upon his trial; a court- martial alone can 
judge of the charge, But this military law hath foreſeen, 
that though it is neceſſary to give ſuperiors great diſcretion- 
ary power, it may be abuſed to oppreſſion ; and therefore 
has provided againſt ſuch abuſe by the 33d article: by 
which, it is declared—that, “ if any flag-otficer, captain, 
« or commander, or lieutenant belanging to the flect, Hal 


a — — 
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(1) This judgment was afterwards affirmed in the Houſe of Lords, 
220 May, 1787. 1 Ter. Rep. 784. 
(2) Stat. 22. Geo. 2 c. 33. 
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Q be convifted before a court-martial of behaving in a ſcan- 
te dalous, infamous, cruel, oppreſſive, or fraudulent manner, 
« unbecoming the character ot an officer, he ſhall be diſ- 
% miſſed from his majeſty's ſervice.” A commander, who 
arreſts, ſuſpends, and puts a man on his trial without a pro- 
bable cauſe, is guilty within this article: but the ſame juriſdic- 
tion which tries the original charge muſt try the probable cauſe ; 
which in effect 1s a new trial; and every reaion which re- 
quires the original charge to be tried by a military juriſdic- 
tion, equally holds to try the probable cauſe by that juriſdie- 
tion. The perſon unjuſtly accuſed is therefore not without 
his remedy ; he has the propereſt among military men, re- 
paration is done to him by an acquittal; and he who ac- 
cuſed him unjuſtly is blaſted for ever, and diſmiſſed the ſer- 
vice, | 

Belides, the ſalvation of the country depends upon the 
diſcipline of the fleet; without diſcipliue they would be a 
tabble, dangerous only to their friends, and harmleſs to the 
enemy. Commanders in a day of battle muſt act upon de- 
licate ſuſpicions ; upon the 7 Bk of their own eye ; they 
muſt give deſperate commands ; they muſt require inſtan- 
taneous obedience. In cafe of a general miſbehaviour, they 
may be forced to ſuſpend ſeveral officers, and put others in 
their places. A military tribunal is capable of feeling all 
theſe circumſtances; and underſtanding that the firſt, ſe- 
cond, and third part of a ſoldier is obedience. But what 
condition will a commander be in, if, upon the exerciſing of 
his authority, he is liable to be tried by a common law judi- 
cature? If this action is admitted, every acquittal before a 
court-martial will produce one. Not knowing the law, or 
the rules of evidence, no commander or ſuperior officer will 
dare to act; their inferiors will inſult and threaten them: 
the relaxation and decay of diſcipline in the fleet has been ſe- 
verely felt. Upon one unſucceſsful battle there are mutual 
recriminations, mutual charges, and mutual trials, The 
whole fleet take ſides with great animoſity z party prejudices 
mix: if every trial is to be followed by an action, it is eaſy 
to fee how endleſs the confuſion, how infinite the miſchief 
will be (1). Theſe conſiderations incline us to lean againſt 
introducing this action. But there is no authority of any kind 
either way; and there is no principle to be drawn from the 
analogy of other caſes, which is applicable to trials by a ſea 
court-1martial under the marine law, confirmed, directed, 


(1) The court-martial were of opinion, from the evidence laid be- 
fore them, that it was impoſlible for Sutton to obey, and therefore ac - 
quitted him; but all the officers ſwore they ſhould have held themſelves 
bound to obey the orders given, it they had been in Sutton's ſituation. 
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and authorized by ſtatute. And therefore it mult be owned, 
that this queſtion is doubtful ; and when a judgment ſhall de- 
pend upon a deciſion of this queſtion, it is fit to be ſettled by 
the higheſt authorities. But, according to our opinion, It i 
not neceſſary to the judgment in this cauſe, becauſe ſup- 
poſing the action to lie, we think judgment ought to be 
given for the defendant, as there appears upon the record 
a probable cauſe in law (1). 

So where an action upon the cafe was brought againſt a 
commanding officer for wrongfully, unlawfully, and mali- 
cioufly, and without any reaſonable ground or cauſe whatſoever, 
reducing a ſergeant of the guards to a common ſoldier, in Ger- 
many ; it appearing, by the evidence upon the trial, that the 
plaintiff had been ſentenced by a regimental court-mar- 
tial, to be ſuſpended from his office of a ſerjeant for one 
month, only for a breach of orders; and that the defen- 
dant, who was the commanding officer, thinking this ſen- 
tence not a ſufficient puniſhment for the offence, ordered 
him to be broke abſolutely, and appointed another ſerjeant 
in his place; there was a verdict for the plaintiff, ſubject to 
the opinion of the court, whether, under the particular cir- 
cumſtances of the caſe, it being in the nature of an action 
for a malicious profecution, — in which malice muſt ap- 
pear, the plaintiff was intitled to recover? and the court 
thought they had no juriſdiction at all in this caſe : for per 
curiam, by the act of parliament to puniſh mutiny and de- 
ſertion, the king's power to make articles of war is con- 
fined to his own dominions; when his army is out of his de- 
minions, he ads by virtue of his prerogative, and without the 
ſtatute or articles of war ; and theretore you cannot argue 
upon either of them, tor they are both to be laid out of the 
caſe ; and, fagrante bello, the common law has never inter- 
tered with the army: inter arma filent leges. We think, as 
at preſent adviſed, we have no juriſdiction at all in this cate; 
but if the plaintiff's council think proper to ſpeak more fully 
to this matter, we are willing to hear him. — The plaintit!, 
ſeeing the judgment ot the court againſt him, acquielced ; 
and the judgment was for the defendant. 

If an action be brought for malicioufly indicting the plain- 
tiff for a felany, on which the defendant was acquitted: co 


— —— 


— — 


(1) On the record, the plaintiff only averred, that he did not ro- 
fully an willingly di nbi and it came out upon the trial, moſt clearly, 
that the orders were given, heard, and underſtood, and that they were 
not obeyed ; under all which circumſtances the judges were clear, that 
in law, the commodore had a provable caute to bring the plaintiff to 4 
fair and impartial trial *, 

They ſaid, that a ſubordinate officer muſt not judge of the danger, pi0- 
priety, expediency, or conſequence of the order he receives, he mult obey ; u- 


thing can excuſe him but a phyſica! impoſſibility, f 
ſuſtain 
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ſuſtain ſuch action, there muſt be produced in evidence a copy of 


the record and acquittal from the court where the trial was 
had; to obtain which, application muſt be made to the 
court; and it is diſcretionary in them to grant or with-hold 
it But where the indictment is only for a m{demeanor, as 
for keeping a diforderly houſe or the like, no ſuch copy of the 
record and acquittal need be granted by the court, to found 
the action; for in this caſe, where the clerk of the peace at- 
tended with the original record of the acquittal for a miſde- 
meanor at the ſeſſions, it was held to be good evidence. 

But the bare production of the original indictment is not Edward v. Wil. 
ſuficient, for though it is admiſſible evidence to prove the ors bp ry 
defendant the proſecutor, by ſhewing his name on the hack . og 
of the bill, yet it is no evidence as to the caption, which is a 
material averment in the declaration, viz. that the quarter- 
ſeſſions were held at ſuch a place and time, and before ſuch 
juſtices: this cannot be ſupported by parol evidence of the 
minutes of the ſeſſion; but tor this purpoſe a record thould 
have been made up, and the original, oi a copy, produced. 

On the part of the defendant, it is adviieable for him, if he Parrot v. Fih- 
can, to give evidence of a probable caule ; and where the wick, London, fit. 
facts lie only in the knowledge of the defendant himſelf, he 2 3 2 
mise ſh-w a probable cauſe, though the indictment be F 
by the grand jury; or the plaintiiF ſhall recover, without 
proving expreſs malice. 

After a verdict in favour of a defendant, in an action for Norris . Tyler, 
a malicious proſecution for felony, the court will not ſet aſide Ea. 14 Geo. 3. 
the verdict, though it was given againſt evidence, and the B. R. Cop. 37. 
direction of the judge: for in an action for a malicious pro- 
ſecution in 1 a bill of indictment againſt the plain- 
uf, for forging a note of hand, four witneſſes were called 
to prove that the hand-writing was not the plaintiff's, and 
the judge directed in his favour ; notwithſtanding which, the 
jury found for the defendant : on a motion to fer aſide the 
verdict as againſt evidence, the court faid the defendant had 
been ſufficiently tried once where the ſuit was of a criminal | 
nature, and denicd the motion. Farmer v. Dar- 

So, where the jury, on the trial of an action for a mali- lg, M. ? Geo. 3. 
clous proſecution of the plaintiff, by two indictments for — 
nuiſances, gave a verdict for the plaintiff with 2501. da- 
mages; and the evidence on the trial was, that the plaintiff 
had only actually, and bona fide paid 1401. in defending him- 
lelf againſt the two indictments; it was moved for a new 
trial, upon the ground that the damages were exceſſive: and 
it was urged, that the plaintiff had not ſuffered any more 
damages than the money out of pocket; that there could be no 
injury but to his property, there was none te his fame; that 
he could be entitled to no compenſation for any thing elſe 
but pecuniary damage; and that the jury could take _—_ 

urther 
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further into their conſideration, as the meaſure of the da- 
mages they were to give. Bur by Lord Mansfield, CH. J. 
and the court, it does not appear by the verdict how far the 
jury gave the damages upon the bill paid by the plaintift; and 
how far, upon the whole circumſtances of the caſe taken 
together : the end and tendency of the indictments was to 
drive the plaintiff from his buſineſs of a poulterer, after hav- 
ing carried it on on the ſame ſpot * for many years with- 
out complaint by any one. This was ſworn to have been 
the proſecutor's view in preferring them, and they might af- 
ſect the man's credit: there are many circumſtances which 
make it reaſonable, not to indulge the preſent defendant in ſend- 
ing it to a new litigation, only to abate the quantum of the da- 
mages, when he has been ſo much in the wrong, —Kule for a 
new trial refuſed. 


one inditment was for keeping a poultry yard for feeding of 
fowls, adjoining to the defendant's houſe and premiſes. 


V. Aion on the Caſe fer Misfeaſance in Office. 


For a misfeaſance in office, an action will he againſt the 
deputy, if he is a ſubſtantive officer, as well as againſt the 
principal: for where an action was brought againſt à de- 
puty poſt-maſter, for not delivering the letters; after a ſpecial 
verdict, one objection taken was, that the action did not 
lie, for that it ought to have been brought againſt the prin- 
cipal, and not againſt the deputy. But the court were of 
opinion, that the action will lay againſt the defendant, for 
that deputy poſt-maſters (who have original offices, ſub- 
ject to the control of the poſt-maſter gereral) are made by 
the act of parliament ex neceſſitate rei, ſubſtantive officers ; 
and as ſuch, they are anſwerable for their o misfeaſances, 
and nonfeaſances: and it is fitter for the ſubject to reſort to 
them for ſatistaction for injuries done by themſelves, than ta 
their principals. 


1. Misfeaſance Ly Sheriffs (1). 


All actions for breach of duty in the office of ſheritf, 
muſt be brought againſt the h:gh-fherif, though the default 
be by the under- ſheriff or bailiff: for where an action was 
brought againit the under-ſberrff, for not executing a bill of 
ſale to a nominee of the plaintitts, of certain goods taken in 
execution, contrary to his promiſe ſo to do, the court 
were of opinion, on a motion in arreſt of judgment, that 


the action did not lie: for per Lord Mansfield, Cn. J. it is 
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a- an action brought againſt the under · ſneriff for a breach of 
J. duty in the office of ſheriff; and whenever that is the caſe, 
he the action muſt be brought againſt the high-ſheriff, as for en 
nd act done by him : and it it proceeds from the detault of the 
en under-ſheriff or bailiſt, that is a matter to be ſettled between 
to them and the high-ſheriff. 
LV = Neither will any ſuch action he ageinſt the high ſheriff in 
th- a caſe of this ſort: for it is no part of the duty of the office ot 
en ſheriff to execute a bill of ſale of goods taken in execution, at 
af- an appraiſed value: it might be very inconvenient and highly 
ich injurious to defendants if it were. The legal and proper 
2 mode of compelling a ſale by the ſheriff, when he makes de- 
la- . lay, or refuſes, is by writ of venditiani expanas, upon winch 
ra he muſt return the money into court. But he is not compel- 

lable to execute a hill of ſale to the plaintiff's nomince, be- 

cauſe he has promiſed to do ſo. 
of 

2. Misfeaſance by Fuſtices of Peace. 
An action does not lie againſt the juſtices of the peace, for Paſittt e. 

refuſing to grant a licence to keep an ale-houſe. This was ©9%<hal and 
the held 14 Z Qi Cf weed he chers, Tr. 10 
. eld on a general demurrer to an action of treſpaſs on the g,, 3. CB. 


* caſe, brought againſt the juſtices for refuſing one: for by 3 . 121. 


141 Wilmot, C 34 the legiſlature hath intruſted the juſtices of 
_ peace with a diſcretionary power to grant or refule licences 
On, for keeping inns and alchouſes ; it they abuſe that power, or 


c miſbehave themſelves in the execution of their office or au- 
= thority, they are anſwerable criminally, by way of informa- 
tion, in B. R. I cannot think a juſtice of peace is anſwer- 
b able in an action to every individual who afks him for a li- 
"7 cence to keep an inn or an ale-houſe, and he refuſes to grant 


wi, one; if he were ſo, there would be an end of the commiſ- 
ray fon of the peace, for no man would act therein. Indeed, 
bog he is anſwerable to the public if he miſbehaves himſelf, and 
. wilfully, knowingly, and malicioully injures or oppreſſes 
the King's ſubjects, under colour of this office, and contrary 
to law : but he cannot be anſwerable to every individual 
touching the matter in queſtzon in an action. r pla in- 
riff, tiff in an action muſt have an antecedent right to bring it; 
ault the plaintiff here has no right to have a licence, unleſs the 
i juſtices think proper to grant it ; therefore he can have no 
Il of right of action againſt the juſtices for refuſing it. 
n in 
ourt | 3. Misfeaſance by Attormes. 
that 
it is It ſeems that an attorney is not anſwerable for any loſs his Ruffel v. Pal- 
client may ſuſtain upon account of a mere involuntary un- Ter, H. 7 Geo. 
— 1 - 2 . x X e k C. B. 4 Burr. 
| celipned miſtake in a nice point of practice. 2063. 2064. 
4 For z Wi. 325. 
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Pitt „ Yalden, For that part of the profeſſion which is carried on by at- 
. , . . . - 
Ea. 7 Geo. 3. tornies, is liberal and reputable, as well as uſeful to the pub- 
B R. 4 Burr. lic, when they conduct themielves with honour and inte- 
2061, rity ; and they ought to be protected, where they act to the 
Peſt of their {kill and knowledge. But every man is liable 
to error; and it muſt not be taken for granted, that an at- 
torney is anſwerable for every error or miſtake, and to be 
vaniſhed for it by being charged with the debt which 
he was employed to recover for his client from the perſon 
who ſtands * to him. Per Lord Mansfield. 

But if the client ſuſtains any loſs in contequence of any 
groſs neglect, miſmanagement, yams or corruption of 
the attorney (what was called by Lord AZansfield a lata culpa, 
or craſſa negligentia) he thall recover damages in an action 
on the caſe. 

Ruſſer Palmer, Thus, where the defendant was attorney to the plaintiff 
H. 7 Geo. 3. in a caule whercin the plaintiff had a verdict ; and the de- 
— * fendant in that action having been ſurrendered in diſcharge 
of his bail, the attorney neglected to charge him in execution, 
whereby he was diicharged, the action was held well to lie 
againſt the attorney for tuch negligence. 
Ruſſel o Palmer, But as this action ſounds merely in damages, the jury 
H. 7 Geo. 3. ought to be left to find what damages they pleaſe, tor there 
— 2 Wilſ.328. may be favourable circumſtances ; as for inſtance, the whole 
itt Y Yalden, . . 
Ea. 7 Geo. 3. of the debt might not he recoverable, the party not totally iu- 
4 Burr. 2062. ſolvent, or the like. 
Ruſſel».Palmer, Therefore, where a verdict was given for the plaintiff for 
H. 7 Geo. 3. C. B. 30001, the whole debt; by the direction of the judge, a new 
2 Wi). 32S. trial was afterwards granted: the Court being of opinion, 
that the judge had miſdirected the jury, in telling them the 
ought to find a verdict for the whole debt, and upon the laft 
trial, the jury being told they might find what damages they 
pleaſed, accordingly found only 500 l. as it appeared to 
them in evidence that the party was not totally inſolvent. 
Pitt , Yalden. And although in ſome caſes, the court may, upon motion, 
Ea. Geo. 3 R. f. proceed in a ſummary way againſt the attorney, yet unleſs 
4 Burr. 2060. it is a very clear caſe, the court will not interfere, but leave 
the party to bring his action. Theretore, where a rule had 
been obtained, to ſhew cauſe why the attorney for the plain- 
uff ſhould not pay the debt and coſts, for not having declared 
againſt the defendant within two terms, by the omiſſion 
whereof the defendant obtained his diſcharge ; it was, on 
ſhewing cauſe, diſputed about the meaning of the rule, and 
alſo contended that the court could not in this caſe interfere 
in a ſummary way, but that it ought to be left to a jury to 
judge of the quantum of damage ſuſtained. On the other 
hand, it was inſiſted, that the 4 had a remedy either in 
a ſummary way, or by way of reference to the maſter, to ſce 


what damage he had ſuffered, as well as by an action. * 
5 y 
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by Lord Mansfield and the court, this is not @ clear cafe 
enough for the court to proceed in a ſummary way. In 
ame caſes, the court may certainly do fo ; but in this caſe, 
the plaintiff ought to be left to his action: the attornies (1) 
are far from having been guilty of any groſs milbehaviour. It 
does not appear that they were groſsly negligent, or groſsly 
ignorant, or intentionally blameable ; they were country at- 
tornies, and might not, and probably did not know, that the 
point reſpeCting the rule was ſettled ; and they might act 
innocently : therefore we ought not to proceed againſt them 
in a ſummary way; it ought to be left to a jury as to the 
quantum of damages ; the whole of the debt might not be 
recoverable; there may be favourable circumſtances, and 
theſe are ſo. The real debt is not aſcertained, nor the 
quantum of it. 


4. Misfeaſance in the exerciſe of a public autherity. 
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An action may be maintained againſt the e of any Moſtyn . Ha- 
bl 


Britiſh ſettlement on his return to Englan 
done by him under the colour of his authority : for where 
an action (2) was brought in the court of common pleas, 
by the plaintiff againſt the defendant, for an aſſault and falſe 
impriſonment, and baniſhing him from the iſland of Minorca, 
to Carthagena in Spain: the defendant put in two pleas, iſt, 
Not guilty ; 2dly, That he was governor of Minorca by 
letters patent from the crown. That the plaintiff was ruiſing 
a ſedition and mutiny; and that in conſequence of ſuch ſedi- 
tion and mutiny, he did impriſon him, and ſend him out of 
the iſland, which as governor, being inveſted with all the 
privileges and rights o a governor, he alleged he had a right 
to do. The replication was, de injurid ſua proprid abſque 
tali cauſa ; by which he denied the truth ot the fact, and put 
in iſſue whether the facts in the plea were true. At the 
trial, the jury gave a verdict for the plaintiff upon both 
iſſues, with 30001. damages and gol. coſts : it appearing 
by the evidence, that the Eads being ſuch governor as 
atoreſaid, cauſed the plaintiff to be ſeized, impriſoned, and 
baniſhed, without any reaſonable or probable cauſe, or any 
other matter alleged in his plea, or any other act tending 
thereto. The detendant tendered a bill of exceptions ; up- 
on which bill of exceptions the cauſe came before the court 
of King's Bench: and it was there contended, that the plea 
of not guilty was _— immaterial, and ſo was the plea of 
Juſtification ; becauſe, from the plaintiff's own ſhewing, it 


5 


(i) There were two partners. 
(2) Treſpaſs vi et armis. 


appeared, 
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appeared, 1ſt, That the cauſe of action aroſe in Minorca, 
out of the realm; 2dly, That the defendant was governor 
of Minorca ; and Þy virtue of ſuch his authority, impriſoned 
the plaintiff: and from thence it was argued, that the judge 
oho tried the cauſe, ought to have refuſed any evidence what- 
feever, and have arretted the jury to find for the defendant. The 
reaſons athgned for which were, 1ſt, That the defendant, 
as governor of Minorca, — abſolute, and veſted with 
both the civil and criminal juriſdiction as the ſupreme power ; 
was therefore not anſwerable for any injury done by him in 
that capacity. 2dly, That the injury bein done at Minorca, 
out of the realm, was not cognizable by the king's courts in 
England; but by Lord Mangſfield, as to the fuft point (1), 
as to the ſacredneſs of the defendant's perſon as governor, if 
it were true, that the law makes him that ſacred character, 
he muſt plead it, and ſet forth his commiſſion as ſpecial 
matter of juſtification, becauſe, prima facie, the court has ju- 
riſdiction. If the court has not a general juriſdiction of the 
ſubje& matter, the defendant muſt plead to the juriſdiction, 
and cannot take advantage of it upon the — iſſue. And 
in every plea to the juriſdiction, you muſt ſtate another ju- 
riſdiction: to repel the juriſdiction of the king's court, you 
muſt ſhew a more proper and more ſufficient juriſdiction: 
for if there is no other mode of trial, that alone will give 
the king's court's juriſdiction, Now in this caſe, no other 
juriſdiction is ſhewn ; and if the king's courts of juſtice can- 
not hold plea, in ſuch caſe, no other court can do it: for a 
governor is in the nature of a viceroy ; and therefore, locally, 
during his government, no civil or criminal action will he 
ga nit him; becauſe, upon proceſs, he would be ſubject to 
impriſonment ; and when he is cut of the government, and 
is returned with his property into this country, there are not 
even his effe cts leſt in rhe iſland to be attached. Another 
very ſtrong reaſon would alone be deciſive, and it is this: 
that tough the charge brought againſt him is for a civil 
i jury, yet it is likewiſe of a criminal nature,; becauſe it is 
in atufe of the authority delegated to him by the king's let- 
ters patent under the great ſcal. No. if every thing com- 
tutte within a dominion is tryable by the courts within that 
dominion, yet the ect or extent of the king's letters patent 
which give the authority, can oni be tried in the kings courts, 
for no queſtion concerning the ſeignory can be tried within 
the ſergnory ittel:. So that emphatically, the governor muſt be 
tried in England, to fee whether he has exerciſed the autho- 
rity delegated to him by the letters patent, legally and pro- 
perly, or whether he has abuted it, in violation of the laws 


© 
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(1) Which ſeems to have been the principal one relied on. 
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of England, and the truſt ſo repoſed in him. Tt does not 
follow from hence, that let the cauſe of action ariſe where 
it may, a man is not intitled to make uſe of every juſtifica- 
tion his caſe will admit of, which ought to be a defence to 
him. If he has acted right, according to the authority with 
which he is inveſted, he multi lay it before the court by wa 
of plea, and the court will exerciſe their judgment whether it 
is a ſufficient juſtification or not. [n this caſe, if the juſtification 
had been proved, the court might have coniidered it as a ſut- 
cient an{wer; and if the nature of the caſe would have al- 
lowed it, might have adjudged, that the raiſing a mutiny 
was a good ground for ſuch a ſummary proceeding. There 
may be caſes in time of war in which a governor would be 
juſtified, though he acted very arbitrarily, in which he could 
not be Guſtified in time of peace; as for inſtance, if, during 
a ſiege, or upon an invaſion, the governor ſhould judge it 
proper to ſend a hundred of the inhabitants out of the iſland 
from motives of real and general expediency ; or if, upon a 
general ſuſpicion, he ſhould rake people up as ſpies : upon 
proper circumſtances laid before the court, it would be very 
at to ſee, whether he had acted as the governor of a garriſon 
ought, according to the circumſtances of the caſe.— As to 
ſuggeſtions with regard to the difficulty of bri:.ging witneſſes, 
the court will always take care that a defendant 1s not ſur- 
priſed, and that the man has a fair opportunity of bringing his 
evidence, if it is a caſe proper in other reſpects for the ju- 
riſdiction of the court. 

There may be ſome caſes ariſing abroad, which may not 
be fit to be tried here; but that cannot be the, caſe of a go- 
vernor injuring a man contrary to the duty of his office, and 
in violation of the truſt repoſed in him by the king's com- 
miſſion. If he wants the teſtimony of witneſſes, whom he 
cannot compel to attend, the court will oblige the party to 
conſent that the witneſſes may be examined upon interroga- 
tories; and that the depoſitions therein taken ſhall be read at 
the trial. And unleſs the party will ſo conſent, the court 
will put off the trial for ever.—[n every light, therefore, in 
which I fee the ſubjeft, I am of opinion that the action holds 
emphatically againſt the governor, if it did not hold in the caſe 
of any other perſon. It ſo, he is accountable in this court, or 
he is accountable no where, for the king in council has no 
juriſdiction, Complaints made to the king in council tend 
to remove the governor, or take from him any commiſſion 
which he holds during the pleaſure of the crown. But if he 
is in England, and holds nothing at the pleaſure of the crown, 
they have no juriſdiction to make reparation, by giving da- 
mages, or to punith him in any ſhape for tne injury com- 
mitted, Therefore to lay down in an Engliſh court of juſtice, 
fuch a monſtrous Propeſitian, as that a gruernar, atting by 
g Dire 
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virtue of letters patent under the great ſeal, is accountable only 
to God, and his own conſcience; that he is abſolutely deſpotic, 
and can ſpoil, plunder, and affet his majeſty's ſubjefts, bith 
in their liberty and property, with impunity, is a deetrine that 
cannot be maintained, As to the other objection, namely, 
that as the cauſe of action arole abroad, it could not be 
tried here in England, his lordſhip, after a very learned 
and elaborate diſcrimination between tranſitory and local ac- 
tions (1) declared that there was not a queſtion which 
could ariſe upon the ſubject, and the judgment was airmed 
per tot cur. 

So, where the declaration ſtated that the defendant was go- 
vernor of Minorca, and vice-admiral of the iſland; that the 
plaintiff was judge of the vice-admiralty court, with all fees, 
emoluments, &c. and that the defendant to injure and op- 
preſs him, aliciouſiy, and without any reaſonable or probable 
cauſe, ſuſpended him from his office, per quod he loſt his 
profits. On the evidence it appeared, that general Mur- 
ray had legal authority to ſuſpend till the king's pleafure was 
known ; that he had ſo ſuſpended him, and directed the ſe- 
cretary of ſtate to take the king's pleaſure on it. The ge- 
neral profeſſed himſelf ready to reſtore him if he made a 
particular apology; the king approved of the ſuſpenſion, 
unleſs the terms were complied with. There the plaintiff reco- 
vered 5000 l. The gift of the action was, admitting the lega- 
lity of the ſuſpention thus confirmed, that the defendant ex- 
erciſed his original authority maliciouſly, and without any rea- 
fanable or probable cauſe, and by his malicious and falſe repre- 
ſentation procured the ſuſpenſion to be confirmed. 

And a perſon repreſenting the king in all functions, ct- 
vil and military, ſhall anſwer for an abuſe of his authority, 
though the act complained of was in itſelf legal, if it ap- 


1 Ter. Rep. 536. pears to have been aggravated by unneceſſary cruelty, ma- 


lice, and oppreſſion: for where an action was brought by 
the plaintiff, as captain in the African corps, againſt the de- 
fendant, as lieutenant-governor of Senegambia, for impriſon- 
ing him for nine months at Gambia in Africa, the defendaut 
pleaded the general iſſue, intending to juſtify the impriton- 
ment under the mutiny act for diſobedience of orders. At 
the tial, it appeared that the impriſonment, which at firſt 
was legal, namely, for leaving his poſt, without leave from 
his ſuperior officer, though in a bad ſtate of health, was 
aggravated with many circumſtances of cruelty. Lord 
Mansfield, in ſumming up to the jury, ſaid, “ in trying the 
legality of aQs done by military officers in the exerciſe of 
their duty, particularly beyond the ſeas, where caſes may 
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occur, without the poſſibility of application for proper ad- 
vice, great latitudes ought to be allowed, and they ought not 
to ſufter for a flip of form, if their intention appears by le 
evidence to have been upright; it is the ſame as where com- 
plaints are brought againtt inferior civil magiſtrates, ſuch 
as jullices of the peace, for actions done by them in the ex- 
erciſe of their civil duty. There the principal, enquiry to be 
made by the court of juſtice is, how the heart ſtood? and 
if there appears to be nothing wrong there, 2 latitude 
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will be allowed for miſapprehenſion or miſtake. But, on. 


the other hand, if the heart is wrong, if cruelty, malice, and 
ere ſſion. _ ta have occaſioned or aggravated the impriſon- 
ment, or other injury complained of, they ſhall nat cover themſelves 


with the thin veſt of legal forms, nor eſcape under the cover of 


a juſtification the moſt technically regular, from that puniſh- 
ment, which it is your province and your duty to inflict on ſo 
ſcandalous an abuſe of public truit. In the preſent caſe, it is 
admitted, that the plaintiff was to blame in leaving his poſt; 
but there was no enemy—no mutiny—no danger—hus health 
was declining, and he truſted to the benevolence of the de- 
tendant to conſider the circumſtances under which he acted; 
but ſuppoſing it to have been the defendant's duty to call him 
to a military account for his miſconduct, what apology is 
there for denying him the uſe of the common air in a ſultry 
climate, and ſhutting him up in a gloomy priſon, where there 
was no poſſibility of bringing him to a trial for ſeveral months, 
there not being a ſufficient number of officers to form a 
court-martial ? Theſe circumſtances, independent of the di 
rect evidence of malice, as ſworn by one of the witneſſes, 
are ſufficient for you to perceive a malignant motive in the 
defendant, which would deftroy his juſtification, had it even 
been within the power delegated to the defendant by his com- 
miſſion.— The jury gave 1000]. damages. 

do in an action of falſe impriſonment brought by the plain- 
uf, as purſer of the Trident man of war, againſt the defen- 
vant, who was his captain, the defendant pleaded a juſtifi- 
cation for a ſuppoſed breach of duty; but it appearing in 
evidence that the defendant had inpriſoned him for three days 
without enquiring into the matter, and had then releaſed him 
on hearing his defence; Lord Mansfield ſaid, that ſuch con- 
duct on the part of the defendant did not appear to have 
been a proper diſcharge of his duty, and therefore that 
his juſtitication had failed him under the diſcipline of the 
navy. 


5. Misfeaſance in the diſcharge of a public duty. 


The poſt-maſter is obliged to deliver the letters ſent by the 
general poſt, at the reſpective habitations of the * 
ding 
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f 
ſiding in the poſt-town, to whom ſuch letters are addreſſed; 
for the mere rate or prices ſettled by act of parliament ; and 
for a refuſal or neglect ſo to do, an action will lie. 

For where the polt-maſter of Glouceſter gave public notice 
to the inhabitants of Glouceſter, that they muſt either pay 
an halipenny over and above the uſual poſtage, for every 
letter delivered to them at their reſpective houſes, or mult 
ſend for their letters to the poſt- office; whereupon the plain- 
tiff, Stock, who was well known to the poſt-maſter, gave 
notice to him, to deliver all leiters directed to him, the plain- 
tiff, at his lodgings, at ſuch a houſe in Glouceſter, for the 
common and uſual poſtage; and in his declaration aſſigned 
for breach, that the 3 did not deliver to him, the ſaid 
rlaintiffy à poſt letter, directed to him, within a reaſonable 
time, but wrongfully and injuriouſly kept and detained the 
ſame; upon the tial, the jury found a ſpecial verdict, ſtat- 
ing the above facts, and that until the publication of the poſt- 
maſter's notice, letters directed to the inhabitants of Glouceſter 
were always delivered to them at their places of abode uithin 
the faid city by the poſt-maſter for the time being, without any 
gratuity or reward, over and above the common rate of poſtage. 
Alter argument, the court of king's bench gave judgment 
for the plaintiff, By Lord Mansfield, the preſent action is 
brought, and the caie ſtated in a proper manner, to bring 
the intended queſtion before the court, which is, whether the 
pot-maſier is obliged to deliver letters directed to the inhahi- 
tants at their known places of abode, at the rates of paſtage 
only. or is intitled to demand and take any thing more? I here- 
fore I (hall now give my opinion upon it, and have no great 
difficulty which way to give it, though the acts of parliz- 
ment are not profeſſedly explicit about it, There are two 
clauſes in them which thew decilively, that there are limite 
of delivery, the ſtat, 5 Geo. III. c. 25. & 4. direQts that a 
penny extra (hall be paid for all thip letters directed to places 
within the linuts of the delivery of letters or packets by the 
deputy poſt maſter, As there are therefore limits of deli- 
very, how are thoſe limits fixed? the anſwer is, they are fix- 
ed by uſage and prattice, and the courje that has been obſerved 
and followed, in each particular place. If that be ſo, there 
is enough found upon this ſpecial verdict in favour of the 
plaintitt. It is expreſsly found, that, “ until the publica- 
« tjon of the poſt-maſter's notice, letters directed to the in- 
« habitants of Glouceſter, were always delivered to them at 
« their places of abode within the--ſuid city by the poſt- 
* matter, without any gratuity over and beyond the common 
rate of poſtage.” From whence it follows, that the limits 
of delivery of this poſt- office in Glouceſter, are the city ot 
Glouceſter. This was the practice for ſixty years, and to this 
time for one hundred years; and there is no foundation or 
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pretence for railing this additional money, nor is it juſtified by 
the acts of parliament. The inconveniences that would at- 
end this notice is very great to ſuch as would not ſubmit to 
this new demand, How ſhould people know of their let- 
ters? and are they to come or ſend to the poſt-office every 
poſt-day, to inquire after the chance of a letter? this would 
de exceedingly inconvenient to every body; and would be 
particularl ard upon ſuch of the inhabitants as ſeldom re- 
ceive any — by the poſt at all. It is raiſing a tax with- 
out any proper application of it. The public would not 
profit by it; on the contrary, it would immenſely hurt the 
public revenue, though it would raiſe a great one to the 
poſt-maſter or his deputy. The inconvenient conſequences 
would be much more viſible and more extenſive, if this at- 
tempt of the country poſt-maſters was to be exercifed in 
London, where the contrary practice has prevailed, and 
having eſtabliſhed it, they cannot recede from it. The 
cannot retract what has been always uſual in London, nor 
even the method which they have hitherto allowed in ſuch 
villages near London as are now become contiguous to it. 
laving once eſtabliſhed it, they cannot go back from it. So 
in Glouceſter, there is no reaſon or pretence for their re- 
tracing the method always taken in that city. Therefore 
I think they have done wrong; and have attempted, with- 
out authority, to raiſe. a tax upon the public, without a ſuf- 
ficient foundation whereupon to ground their claim, and for 
their own benefit, and not the benefit of the public, or of the 
revenue, conſequently this afim is well brought, and the 
poſtea ought _ delivered to the plaintiff. Aan, J. The 
acts of parliament eng. to this ſubject do not particularize 
any thing about — etters, or delivering them out; they 
are not explicit on this head: the direction of a letter informs 
the officer of the poſt-houſe how to deliver it ; and the legiſ- 
lature meant that he ſhould deliver it accordingly. The limits 
ef the delivery are to be determined by the uſage of the place. 
Here the delivery was uſed for a great number of years to 
be to the inhabitants of the city of Glouceſter, at their re- 
ſpective places of abode within the city. This notice from 
the poſt-maſter is directly in the teeth of the acts of parlia- 
ment. There is no foundation for this demand: the poſt- 
office have no right to make it. The word deliver is like- 
wiſe uſed in the penny-poſt acts: and there is no doubt but 
that penny-poſt letters are to be delivered at the habitations 
of the perſons to whom they are directed. The inconve- 
nience of fetching letters may be very great, the whole town 
on city may be attending at the ſame time, to enquire after 
their letters; and the poſt-maſter may be out of the way 
when they do come for them: he is not obliged to attend at 


my fixed hour. The eflabliſhed uſage has been, for the 
4 | poſt- 
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| poſt-maſter of this city of Glouceſter to deliver the let- 
| ters of the inhabitants at their places of abode within the 
1 city: and this uſage was probably ſettled immediately upon 
1 making the act which erected the poſt- oſſice. The poſt- 
| maſter is bound by theſe eſtablithed limits; he cannot vary 
| this eſtabliſhed praCtice, nor raiſe any additional rate upon 
| the inhabitants; therefore the poſtea ought to be delivered 
1 to the plaintiff. Willes, J. this being the e/tabliſhed uſage 
1 in this place, the poſt- office cannot alter it, they might as 
[| well do it in London as in Glouceſter, which would be ex- 
tremely inconvenient. In the former place, they have ex- 
tended the uſage to Mary-Je-bonne, and other new buildings; 
| and they have done right; here they had no right to depart 
1 from the former - eſtabliſhed uſage which had prevailed for 
ſuch a great length of time, nor can I fee any pretence for 
| attempting it. Aſbhurſt, J. concurred entirely, as to this 
; particular caſe, circumſtanccd as itated in the declaration, 
| and found by his ſpecial verdict ; here the uſage had been |» 
bong eſtabliſhed, that he held that the poſt-maſter had no right 
to {et it aſide, and refuſe to deliver the letters in future, as 
he had been uſed to do, and had been ſo long done, at the 
houſes of the inhabitants within the city, which he looked 
upon to be the limit of delivery eſtabliſhed in that place ; 
whatever may be the limits of delivery, or whatever may be 
fit and proper to be determined as to any other place: but he 
gave no opinion as to the kingdom in general, or as to any 
| other caſe where the circumſtances may differ from thoſe ot 
| the preſent caſe. Poſtea delivered to the plaintiff. 
Ro ning v. The judgment in the above caſe was founded upon / 
Goodchild, — particular uſage of the place; but the general queſtion was 
4/5" RO * afterwards decided in the court of common pleas, in an ac- 
5 Burr. 2716. tion on the caſe brought againſt the deputy poſt-maſter of 
1 2 Back. 906. Tpfwich for not delivering the plaintiff's leiters at his place of 
ſ Cups 154 abode in Ipfwich within a reaſonable time; but, on the con- 
N trary, detaining them for a long time, viz. for the ſpace ct 
ten days: in which aCtion there was a verdict for the plain- 
tiff, ſubject to the opinion of the court, on a caſe ſtated. 
The queſtion was, whether the defendant was obliged to de- 
| liver the letters to the inhabitants of Ipſwich, at their reſpec- 
ſ tive places of abode? De Grey, Cn. J. delivered the opinion 
of the court. This is not to be conſidered in the nature of 
| a private contract between man and man; nor is the poſt- 
maſter to be looked upon in the light of a common carrier. 
But the duty ariſes out of a great public truſt, ſince the le- 
giſlative eſtabliſhment of the poſt-ofice. The preſent quet- 
tion is now merely a queſtion of conſtruction upon the ſtat. 
Ann. c. 10. & 2. which enacts, that the poſt-maſter and 
is deputies, and their ſervants and agents, and no other, 


ſhall have the receiving, carrying, and delivering 8 all 
eters 


| 48 


poſt 
it we 
jecor 
ot 20 
or de 
tary. 
true 
how 
if the 
Fetur 
or he 
for h 
due fi 
maſte 
perſor 
ave 
conch 
on the 
other, 
Very tc 
Lande 


Vo! 


ſpec- 
nion 
re of 
poſt- 
rrier. 
Ce le- 

net- 
» flat. 
r and 
other. 
of all 
eters 


Action on the Cale ( Mzyfea/ance in Office). 


letters and packets, ard the only conſideration is what is 
meant by the word delzvery ? that is, whether the poſt-maſter 
is obliged to deliver the letters to the inhabitants at their re- 
[pechve places of abode, or whether it is ſufficient if the 
Jetters are delivered to them at the poſt-office ? By the act it 
appears, that te duty of the poſt-maſter conſiſts in three 
articles, viz. receiving, carrying, and delivering letters. So 
that it is not only to carry, but to do ſomething more, deliver 
— deliver as directed that is, to another perſon. For as 
the term carrying implies a place and perſon to whom they 
are to be carried, the term delivering implies a place and per- 
{on to whom they are to be delivered. But the mere quit- 
ting of the cuſtody does not anſwer the idea conveyed in 
te word delivery: nor indeed can the poſt-maſter general, by 
{ending a letter from his office in London to his office at 
Ipſw ich, be ſaid to quit the poſſeſſion of it; it is only a con- 
tinuation of the cuſtody of it; it is no more than giving them 
wich his right hand into the left; and a detention in his 
cuſtody is contradictory to the idea of the word delivery. — 
He not only doth not deliver, but doth not quit the poſſeſ- 
tion. He ought to deliver them from the cuſtody he had of 
them : he muſt remove them out of his office at Ipſwich, as 
much as he did out of his office at London, and muſt deliver 
them to the perſons as directed. This, on comparing all the 
clauſes in 9 Ann, is the ſenſe in which the parliament meant 
the word deliver: for, to ſuppoſe that when the letters are 
brought to the town, all the inhabitants are to ſend every 
poſt to enquire, would be impoſſible: idicad of facilitating, 
it would obſtruct correſpondence. His lordſhip compared this 
ſecond ſection with ſection forty, which inflicts a penalty 
of 201, on perſons in the poſt-office who ſhall open, detain, 
or delay any letter, except under a warrant from the ſecre- 
tiry of Nate; and alſo where letters are returned tor want of 
true dire tions, and when the party cannot be found. Now, 
how can the poſt-maiter know whether it be truly directed, 
if the party is to {end for it? And the poſt-maſter being to 
return letters, it the party cannot be found; he muſt enquire, 
or he cannot ſay Fe cann:t be found : therefore he muſt look 
for him. By ſection thirty, all money not exceeding $5 1, 
due from any perſon for letters delivered by the deputy poſt- 
maſter are recoverable as ſmall tythes. This muſt mean a 
perſonal delivery at his houſe where directed, or it would 
have ſaid, by them taken out of the office. Aud his lordihip 
concluded by ſaying, that from a compariſon of all the acts 
on the ſubject, which were uniform and contiſtent with each 
other, it was clear the legiſlature meant by delivery, a deli- 
very to the perſon at his place of abode. That the uſage in 
London, and other great commercial towns, as York and 
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Briſtol, was agreeable to this conſtruction, and that the 
ſame rule muſt take place throughout the kingdom, 

But there is a diſtinction between the place where the 
poſt-maſter ought to have the burthen thrown on him, and 
one beyond which he ought not to have it. The deciſion 
in the [aſt caſe, which explains delivery to mean delivery 
at every body's place of abode, within the limits of delivery, 
means all the diftrit within a poſt-town ; juſt as if you aſk- 
ed a man where he lived, and what was his poſt-town : the 
ſections 17 and 22 of 9 Ann, c. 10. ſeem to mark the rea- 
ſonable line beyond which the poſt-maſter is not obliged, but 
within which he is obliged to deliver letters, By ſection 17th, 
% No perſon, other than the poſt-maſter-general or his de- 
puties, are to receive, carry, or deliver any letter or packet, 
or employ any foot-poſt, horſe-poſt, or other conveyance 
for carrying letters, under certain penaltics.”” But the 22d ſec, 
tion declares, © that nothing therein ſhall be underſtocd to 
prohibit the carrying or recarrying any letters to or from 
any TOWN OR PLACE, to or from the next poſt-road, or 
ſtage appointed for that purpoſe, above fix miles from the 
general poſt-office ; but that every perſon ſhall have free li- 
perty to ſend and employ ſuch perſon or perſons as they ſhall 

think fit to carry the laid letters, without any penalty.“ Now, 
there is no general poſt that goes within ſeven or eight miles 
of London ; nevertheleſs the poſt-maſter has always deli- 
vered letters within London and the contiguous buildings at 
the eſtabliſhed rate of poſtage : but he never delivered then; 
at Putney; that is a ſtrong proof, coeval with the firſt ſtatute 
which eſtabliſhed a rate of poſtage, that there are boundaries, 

and this ſection lays a foundation to ſay that there is ſuch a 

line. The legiſlature forbids all letters to be carried by any 

other perſons under certain circumſtances and reſtrictions; 

but it appeared neceſſary, if a place was four or five miles 4% 

tant from a poſt-town or ſtage, that letters ſhould be carried 

and the perſons carrying them paid for it. I lay a ſtreſs on 
the terms town or place. The act ſays town or place, becauſe 
there are ſome ſtages where there is but a ſingle houſe, as 

Hartford Bridge; but the town is conſidered as one ſpot, and 

the whole of it is taken as terminus ad quem. The poſt-tawn 

or place is certainly a boundary within which the poſt- 
matter is obliged to Liver letters at the rate of poſtage eſta» 
bliſhed by act of parliament ; per Lord Mansfield, A ſingle 

e not in a town, like the ſingle houſe at Hartford 

ridge, might poſſibly afford a queſtion : but within a þ!/- 
town, the prſt-maſier is bound to deliver all letters within the 

poſt-town. Per Aſpton, J. 


Rernes v. Foley, And if the polt-mailer demands and receives any thing 
Hil. Geo. 3. for the delivery of letters, within the p/?-torwn, beyond the legal 
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$1 


rate of poſtage, it may be recovered back in an action for 2149. 5 Barr. 

money had and received; for where the defendant, who wag 2711. 1 lac. 
-/ . . oy $9 643. 3 Will. 

poſt-maſter of Bath, gave public notice to the inhabitants of 448. 


the city of Bath, that one halfpenny would be demanded for 
every poſt-letter delivered to them at their reſpective houſes 
or places of abode, over and above or beſides the poſtage: 
the plaintiff Barnes being a houſekeeper in Bath, the de- 
fendant demanded and received of him one ſhilling for the de- 
livering twenty-four letters to him at his houſe, over and 
above and beſides the uſual poſtage ; whereupon the plaintiff 
brought his action againſt the detendant for money had and 
received for his uſe, Upon the trial of this action at Ni 
prius, a ſpecial caſe was reſerved, in ſubſtance ſtating the 
above facts: and the principal queſtion intended to be 
brought before the court for their deciſion was, © Whe- 
ther the poſt-maſter was or was not obliged to deliver the 
letters to all perſons to whom they were addreſſed, inhabiting 
within the city of Bath ? And after ſeveral learned argu- 
ments at the bar, Lord Mansfield took notice, that the prin- 
cipal queſtion was put upon the charge; and that, therefore, 
unleſs the poſt-maſter could ſupport a right to impoſe ſuch a 
charge, there was an end of the action (1). And his lord- 
ſhip declared, he would not, upon the preſent action and 
ſpecial cafe, give a judicial opinion upon the principal queſ- 
ton, The counſel for the poſt-maſter ſaid, he would not 
pretend to argue it upon the toot of the poſt-maſter's having 
a right to demand a further price for the letters than the acts 
of parliament allow..Whereupon the court only declared 
as follows. Upon this caſe, as at preſent ſtated and lefr 
to us, there muſt be a rule; that the peſtea be delivered to 
the plaintiff. 


So, where an action was brought againſt the deputy poſt- smith „ Pow. 


malter of Hungerford, the jury at the trial found a ſpecial 4 
verdict, and the material fact was, that the defendant car- © 
ried a letter to the plaintiff at his place of abode in Hunger- 
ford; but refuſed to deliver it unleſs the plaintiff would pay 
an additional penny over and above the poſtage, but he was 
willing to deliver it at the poſt-office for the poſtage only: atter 
tender by the plaintiff of the poſtage only, and a retuſal by 
the defendant, the plajntiff ſubmitted to pay the penny. And 
the jury further found, that this demand, if legal, was a rea- 
ſonable demand: but whether it was ſo or not, the praved 
the opinion of the court. After argument, Lord Mansfield 
noticed the caſe of Rowning v. Goodchild, and ſaid, it was 
an authority preciſely upon the general point; and then pro- 


— 


{1) His lordſhip on the firſt argument ſaid, The whole revenue ought 
to go to the crown; none of it to the poſt-maſter : and the crown is 
de at the whole expence. Such a practice would raiſe unmenſe ſums 
in populous towns. 
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eeeded: I am ſurpriſed, that on a point of this kind, whey 
either way there may be great inconveniences, where the 
acts of parliament are doubtful, -and where the uſage of 
places is contrary, the poſt- office does not apply to parlia- 
ment to ſettle this matter. Therefore we avoided the general 
queſtion in the caſes of Bath and Glouceſter : and iu bat thoſe 
caſes, there was a right ground for our not going into the 
general queſtion ; „ hich was this, that there the poſt-maſter 
demanded the additional charge as a duly; and it would be ex- 
traordinary, if parliament meant a duty ſhould be _ at every 
oft-town, that they did not fix it themſelves, inſtead of leaving 
it in the breaſt of every poſt-maſter. Another reaſon, however, 
why we withedt leave it open for the interference of parlia- 
ment was the unanſ«erable inconvenience of every body go- 
ing to the poſt- office for their letters, on the one de; and tor 
the other, the burthen to the poſt-maſter in not being allowed 
to deliver them to any perſon for gain. Now, in the preſert 
caſe, the poſt- office con:ends, that in the towa there is no 
houſe that ſhall not pay an additional ſum for the delivery; 
which is in the higheſt degree unreaſonable. If there is 2 
diſtinftion, which the poit-othce itſelt ſeems io have made, 
as in London, viz. in reſpect of places contiguous to it, the 
polt-town or place is certainly a boundary within which the 
poſt-maſter is obliged to deliver letters at the rate of poſt- 
age as eſtabliſhed by act of parliament; and here the plain- 
jitt's houſe is within the poſt-town ; but in this cate alto tue 
defendant has demanded the additionable charge, as a dut;, 
which he has no right to do whatever: ſo that we might get 
clear of it upon thit ground, as we did in the laſt caſe, But 
we do not avod the general queſtion; on the contrary, out 
deciſion is expreſsly upon the general queſtion. Aſton, |. 
(after noticing the Glaucefter and Ipſwich cates) : A tingle 
poſt-houſe, not in a town, might pothbly afford a queſtion , 
but this is a poſt-town, and I am clearly of opinion, that 
the poſt-maſter is hound to deliver all letters within the polt- 
town. Fit is neceſſary to lay an additional charge, there git 
to be an application to paritament for the purpoſe. The p/t- 
maſter cannzt impoſe any ſum. 1 am very well ſatisſted he has 
no ſuch right; and with reſpe t to inconvenience, it would 
be of infinite and general inconvenience to the public atlarge, 
if they were obliged to ſetch their letters from the polt-otfce; 
whereas this is only a private and particular inconyentence t9 
the pol -maſter. Villes, J. I am moſt clearly of the fams 
opinion, The uſ+ge in London and other great towns has 
been to deliver all letters at the houſes of the reſpective in- 
habitants to whom they are directed; in ſmaller poſt-towns. 
the poſt- maſter has declined to do o without an additic nal 
allowance, probably becauſe there were only a few pertons 
40 diſpute the right. I think a poſt-town is different Ir m 
p — . What 
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Action on the Cale ( Misfeaſance in Office). 
What the caſe of a ſingle poſt-houſe might be. The Bath 


Caſe was exa; ly this caſe. The defendanit demanded the addi- 
tonal um; an! it was there learly held he had no right to 
make ſuch demand. So here it is demanded. The Glous 
ceſler caſe was decided upon the uſage: thoſe two caſes; 

tzerefore, did not decide the general queſtion ; but the Ipſ- 
wich caſe did; and therefore I am of opinion upon both 
vrounds; name ly, upon the general ground, and likewiſe 
upon iis being a demand, that judgment ſhould be given for 
the plaintiff, burſt, J. of the ſame opinion. Paſtea de- 
livered to plaintitt, 


But an action will not lie againſt the poſt-maſter general, Whitferd 0. 


for any loſs or damage that may happen through the negli- 


S 


action on the caſe againſt the poſt-maſter general for not deli- 
vering a bank- note tor 100l. incioſed” by the plaintiff in a letter 
ſealed and directed to a perſon at Lymington, and which the 
plaintiff had put into the pott-office in London; there was a 
tpecial verdict; and the principal among other facts ſtated 
were, That the plaintiff incloſed a bank-note for 1001. in a 
letter ſealed and directed to Join Moxam of Lymington, in 
tie county of Southampton; that the ſaid letter was delivered 
in to the general poſt-office at London, in order to be th-re 
ſorted and conveyed by the poſt from thence to Lymingron: 
But the ſaid letter, with the bank-note incloſed; came to the 
hands of one MHichell, at the general poſt-office in Lon- 
don, he being a ſorter of letters in the inland department; 
duly appointed by the defendants, and ſworn ; and he feto- 
nioufly ſecreted the ſaid letter, and ſtole the bank-note there- 
out, contrary to the torm of the ſtatute, That he was tried, 
convicted, and executed for the fame. The quettion was, 
* Whether the defendants, by reaſon of their office as poſt- 
* maſters general, an by reaſon of the reiation in which 
» Michell the ſorter ſtood to them, were perſonally liable 
for the amount of the bank-note found by the ſpecial 
* verdict to have been ſecreted and ſtolen by hun in the 
* poſt-office?” By Lord Mansfield. If there could be a de- 
mand on the poſt- office fund, it muti be by a totally dif- 
terent form of action; for this form of action is not appli- 
cable to ſuch a demand: but this is a demand on the poſt- 
ma er perſonally, upon the ground of a neglect in him by 
his own- act, or conſtructiv ely ſo, by the fault of his ſer- 
vant, It the fund were in the nature of a policy of inſur- 
ance, to inſure every man who fends bills or notes by land 
or fea carriage from a lots by robbery or neglect, uch con- 
tiugene r would be a deduction out of the fund: and no 
doubt, in that caſe, if a loſs were to happen, upon an ac- 
tion brought againſt the proper officers, they. would be liable, 
E 3 being 
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being bound by the paſitive conftitution of the office to in- 
ſure every perſon for the fixed and eſtabliſhed rate of poſt- 
age. But here the att of parliament has appropriated the whole 
revenue; therefore, if a loſs is paid, there muſt be an Item 
of it, and that Iten muſt come under the appropriation. But 
it is manifeſt no ſuch idea was ever thought of. If it had 
been thought of, the act of parliament would in terms have 
charged the fund for all biſſes ariſing from neglect or other- 
wiſe. But this action is not founded upon the ground of the 
fund being liable: it is founded upon the ground that the 
poſt-maſter, in conſequence of the hire he receives, is liable 
for all the damage that may happen, whether owing to the 
negligence or diſhoneſty of the perſons employed 49% him 
to conduct and carry on the buſineſs of the office. If that 
poſition were founded in the extent in which it has been 
ſtated, it would go the length of making the defendants li- 
able in all caſes whatſoever. Though the ſituation of the 
poſt-maſter has been comparcd to that of a common carrier, 
or the maſter of a thip, it ſeems to me to hold in no parti- 
cular whatſoever. The poſt-maſter has no hire, enters.into 
xo contract, carries on no merchandiſe or commerce. But the 


poſt-office is a branch of revenue, and a branch of police, - 


created by act of parliament. As a branch of revenue, there 
are great receipts ; but there is likewiſe a great ſurplus of be- 
nefit and advantage to the public ariſing from the fund. As 
a branch of police, it puts the whole correſpondence of tlie 
kingdom (for the exceptions are very trifling) under govern- 
ment, and intruſts the management and direction of it to 
the crown, and officers appointed by the crown. There is 
no analogy, therefore, between the caſe of the poſt-maſte; 
and a common carrier: the branch of revenue and the 
tranch of police areto be governed by different officers, The 
ſuperior has the appointment of the interior officers ; but 
they give ſecurity to the crown: one requiſite is, that they 
ſhall take the oaths taken by all public officers. Another 
ſtrong guard is, that they are made ſubject to heavy penal- 
ties; and this is carried ſo far, that, what in the caſe of a 
common carrier, or any other perſon, would be only a breach 
of truſt, is in them declared to be a capital felony. All theſe 
advantages the law provides for the ſecurity of the ſubject, in 
conſideration of their being obliged to fend their letters by 
this mode of conveyance. But the ſtatute does not make 
the poſt-maſter liable for any act done, except in one par- 
ticular caſe, which is very remarkable, becauſe it makes 
him liable for his own fault only (and not for that of his 
deputies) in a caſe where it is hardly poſſible for the poſt- 
maſter himſelf to be perſonally in fault, viz. by the 20th ſec- 
tion of 9 Ann. c. 10. if it be through the default or neglect of 


the poſt-maſter or his deputy, that any perſon fail (wihin 
all 
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half an hour aſter application, &c.) of being furniſhed with 
a ſufficient horſe or horſes to travel poſt, then the psſt-ma/ter, 
or his deputies, are to forteit 5l. As to an action on the 
caſe lying againſt the party really offending, there can be no 
doubt of it; for whoever docs an a... by which another per- 
{on receives an injury, is liable to an action for the injury 
ſuſtained. I the man tubo rece:ves a penny to carry the letters 
to the poſt-office, loſes any of them, he is anſwerable , ſo is the 
forter in the buſineſs of vis department; /o is the poſt-maſter for 
any fault of his «wn. Here no perſonal neglect is impute 

to the defendants, nor is the action brought on that ground; 
but for à conſtrudtive negligence only, by the act of their ſer- 
vams. In order to ſucceed, therefore, it muſt be ſhewn, 
that it is a.loſs to be ſupported by the poſt-maſter, which 
it certainly is not. As to the argument, that the polt- 
maſter general has an ample ſalary, ſufficient to anſwer all 
loſſes of the ſubject, occaſioned by the negligence or miſ- 
conduct of himſelt or ſervants, and 45 therefore he is liable; 
the anſwer is, that in a matter of revenue and police 
under the authority of an act of parliament, the falary 
annexed to the office is for no other conſideration than the 
trouble of executing it. The caſe of the poſt- maſter, there- 
tore, is in no circumſtance whatever ſimilar to that of a 
common carrier; but he is like all other public officers, ſuch 
as the lords commiſſioners ot the treaſury, the commiſſion- 
ers of the cuſtoms and exciſe, the auditors of the exchequer 
and others, who were never thought liable tor any negli- 
gence or miſconduct of the interior officers in their ſeveral 
departments. In the caſe Lime v. Cotton (1) in the year 1699, 
a ſolemn judgment was given, that an attion on the caſe would 
not lie againſt the paſt-maſter-general, for a loſs in the office, 
by the negligence or fault of his ſervants. The nation under- 
ſtood it to be a judgment; the bar have taken notice of 
t as a judgment; the parliament and the people have 
taken notice of it; every man who has ſent a letter ſince 
has taken notice of it; many acts of parliament for the re- 
gulation and improvement of the poit-othce, and other pur- 
poſes relative ta it, have paſſed ſince, which by their ſilence 
have recognized it. The mail has been robbed a hundred 
times ſince, and no action whatever has been brought. 
What have merchants done fince, and continue to do at this 
day, as a caution and ſecurity againſt a loſs ? They cut their 
bill: and notes into two or three parts, and ſend them at dif- 
terent times; ane by this day's peſt, the other by the next. 
This ſhews the ſenſe of mankind as to their remedy. If thers 
could have been any doubt, therefore, before the determina. 
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(1) See I Lord Raym. 646. 
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tion of Lime v. Cotten; the ſolemn judgment in that caſe 
having ſtood uncontroverted ever ſince, puts tie matter beyond 
diſpute. Therefore, we are all-clearly of opinion the ac- 
tion will not lie. Per Cur. Judgment for the defendants. 
Schinotti ©, An action on the caſe will lie againit the commiltioners 
Bumſted and of the lottery for a mistcalance in the diſcharge of their 
others, Fa. 39. duty, for th iniſterial officers. In this caſe, the 
Geo. 4. E. R. duty, for they are mere miniſter; cr | , the 
6 Jer. N p. 646. plaintiff declared againſt the detendants as commithoners of 
the lottery for not declaring the ticket, No. 5278, of which 
the plaintiff was the owner, to be the laſt-drawn ticket, and, 
as ſuch, entitled to a prize of 10001. The detendants pleaded 
the general iſſue; and on the trial there was a verdict tor 
the plaintiff, ſubject to the opinion of the court, whether 
tie action could be maintained under the circumitances of 
the caſe, which were, that in point of fact No. 5298 was 
the laſt ticket that was actually drawn, but that there was a 
blank left, for which a correſponding number ought to have 
been drawn; but no ſuch number (viz. 31,090) was ty be 
found in the wheel; nor was it ever known what became of 
it: the commiſſioners declared, that No. 5278 was not to be con- 
fidered as the laft drawn ticket. It was contended, 1t, That 
No. 31,000, and not No. 5278 ought to be conſidered as 
the lait-drawn ticket. 2dly, I hat, at any rate, the adjudica | 
tion of the commiſſioners againſt the plaintiff was final, and 
no action would lie againſt them, as they are appointed 
judges in reſpect to the ſubject matter; and no action will 
lie againſt a judge for what he does judicially (1); in which 
reſpect there is no difference between ſuperior and interior 
judges, Bur tlie court were clear, that as the plainutft's 
ticket was the laſt actually drawn, he was intitled to the 
prize; and that the owner of the ticker which never was 
drawn had no claim to it whatever; and they held, that the 
commiſſioners were mere minilterial officers; they are di- 
reQed by the act of-parliament to do certain a<:s, all of them 
miniſterial, not judicial acts: and as miniſterial officers, they 
are liable to an action for a misfeaſance in the diſcharge of 
their duty. 
The King t'. Wherever there is a ſuppreſſion of truth, in a return to 2 
Lyme regis, = mandamus, and the party is thereby injured, he may main- 


na Ceo. 3. B. N. * - : 
* 138, 159. tain an action: and although a return be true iu words, yet 
if it is falſe in ſubſtance, au action will lic. 
— _—_ 2 An action on the caſe will lie againſt the governor and 
ie Hank o p 


— company of the bauk of England, tor refuting to permit a 
M. 21 Geo. 3. transfer of ſtock to, be made ; but the court will not grant 
B R. Dag 5:4- a mandamus in the caſe. 


—__— 
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(1) Luttviche, 1561. 8 Reb. 121 12 Rep. 25, Hutt, 120, 12 Mod. 39% 
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1 Lord Kaym. 467. Salt. 396. 
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1. Common cart iers. | A common carrier is by the nature Forward v. Pu- 


of his contract liable for all due care and diligence ; and 2 > BR 


1 Ter. Rep. 27. 


tor any negligence he is hable on his contract. 

There 1s alſo a further degree of reſponſibility by the 
cuſtom of the realm; that is, by the common law, a carrier 
is in the nature of an infurer : he is liable for every accident, 
except by the act ot God, or the king's enemies: and there 
is a nicety of diſtinction between the act of God and ine- 
vitable neceſſity (1). The af of God means ſomething in 
oppolition to the att of man; tor every thing is the act of 
God that happens by his permiſhon ; every thing by his 
knowledge. But to prevent litigation, ccllufion, and the 
neceſſity of going into circumſtances impoſſible to be un- 
ravelled, the law preſumes againſt the carrier, unleſs he 
ſhews it was done by the king's enemies, or by ſuch act as 
could not happen by the intervention of man, as ſtorms, 
lightning. and te.npeſts : therefore, if an armed force come 
and rub the carrier of the goods, he is liable; and a reaſon 
is given in the books, which is a bad one, viz. that he ought 
to have a ſufficient force to repel it: but that would be im- 
poſſible in ſome caſes; as for inſtance, in the riots in the 
year 1780. Ihe tree reaſon is, for fear it may giveroom to 
collution, that the carrier may contrive to be robbed on pur- 
pote, ard ſhare the ſpoil. Per Lord Mansfi-ld. 

Therefore, where the defendant, who was a common 
carrier, received at Weyhill twelve pock:ts of hops to be 
carried by him to Andover, and depoſited them in a booth, 
tor the purpoſe of xceping them till his waggon was read 
to go the journey, according to the uſual courſe of buſi- 
neſs; and in the intermediate time, a fire broke out in a 
booth at the diſtance of about one hundred yards from the 
booth in which the defendant had depolited the hops, which 
burat for ſome time with une tinguiſhable violence, and 
during that time, communicated ittelf o the ſaid booth in 
which the deicndant had depoi.ted the hops, and entirely 
conſumed them without any actual negligence in the defendant, 
or being occaſioned by lightning; the carrier was adjudged 
to be liable, For, by Lord Aansfii4: In this caſe it does 
not appear, but that the fire arole trom the act of ſome man 
or other. It certainly did arife from ſome act of man; for 
it is expreſsly ſtated not to have happened by lightning. The 
carrier, therefore, in this caſe 7s liable, inaſmuch as he is liable 
tor inevitable accident, 


— — 
— 


(1) Which may be occaſioned by the act and intervention of man. 
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Barclay v. Hey- So where an action was brought againſt a maſter of a 
g=na,E.24Geo . ſhip to recover the value of ſome goods put on board his 
— cited 1 Ter. ſhjp, in order to be carried to St. Sebaſtian ; it was proved 
* 33- that an irreſiſtible force broke into the ſhip in the river 
Thames, and ſtole the goods; yet the deſendant was held an- 
ſwcrable, 
GarGde v. Trent But if the goods be ſafely conveyed to the place of their 
and Merſey Nav. deſtination, and the direCtion be, that they be there kept un- 
Ez. 32 Co. 3 til they can be forwarded to another place, the carrier will 
4 Ter. RH. 581. - 2 n . . 
not be anſwerable if they are deſtroyed in the intermediate 
time; for in keeping the goods after their arrival, according 
to his directions, he is no more than a warchoule-man, and 
as ſuch is not anſwerable, unleſs he has been guilty of 
laches : therefore, where an action was brought againſt the 
detendants as common carriers for not forwarding tour poc- 
kets of hops from Stourport to Stockport, which the plaintitt 
bad delivered to them, to be carried from Stourport to Mancheſter 
(to which place they were carriers) and there kept until the 
fame could be forwarded from Mancheſter to Stockport e it ap- 
peared, that, according to the courſe of buſineſs, when 
goods are to be forwarded beyond Manchciter, if there is 
any carrier to the place of their deſtination at Mancheſter, 
ready to receive them, they are immediately delivered upon 
payment of the carriage to Manchefier ; and if not, the de- 
tendants keep them in their warchouſe till a carrier arrives, 
to whom they may be delivered on making the above pay- 
ment, the detendants not charging any thing for lodging and 
keeping the goods in their warehouſe : the goods in queſtiin 
arrived ſaſe at Mancheſter on the oth of September, and were 
that evening put into the defendant's warehouje, where, t1:ge- 
ther with other goods, they were conſumed by an accident il fire 
that night, and leere any carrier came from Stockport, to whom 
they could be delivered. It was decided, that the carrier was 
not liable, the keeping of the goods being tor the conve- 
nience of the owner, and not ot the carrier. For, by Lord 
Kenyon, Ch. J. If the defendants were conſidered merely as 
warchouſe-men, there would be no pretence to ſay, that 
they were liable for ſuch an accident as the preſent. The 
caſe of a carrier ſtands by itſelf upon peculiar grounds: he is 
held reſponſible as an inſurer; and the reaſon given in the 
books is, to prevent fraud. But I do not fee how we can 
couple the character of the carrier with that of the ware- 
houſe-man, in which Jaſt the defendants are not liable 
here, they not having been guilty of laches. Buller, J. The 
keeping of the goods in the warebeuſe is not for the convue- 
nience of the carrier, but of the owner of the goods ; tor wlien 
the voyage to Mancheſter is performed, it is the intereſt of 
the carrier to get rid of them directly; and it was only be- 
cauſe there was no perſon ready at Mancheſter to te- 
cee 
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ceive theſe goods that the deſendants were obliged to keep 
them. 

And a common carrier is bound to deliver goods, if it has Golden v. Mane 
been the uſual and accuſtomed courſe of his trade to do ſo; 5 
for in an action on the caſe againſt the defendants, as com- Cn. 37 1— 
mon carriers, for not carrying and delivering certain goods 2 #/act. 916. 
ſent by their ſtage- coach, and directed to one Ireland, at his 
houſe in London; it appeared that che defendants were com- 
mon carriers from Birmingham to London, and received a 
box containing two pieces of ſilk, properly directed to Ire- 
land at his houſe in | 4404 Au that the box came to the de- 
fendant's warehouſe in London, with no l-gible directions 
upon it; and remained in their warehouſe for the ſpace of a 
year: that the plaintiff then diſcovering it to be there, went 
to the warehouſe and opened the box, and found that the 

oods had received very conſiderable damage, for which rea- 
Dn he, as well as Ireland the conſignee, retuied to take them 
away, and the defendants alſo refuſed to make any ſatisfac- 
tion for the damages. It alſo appeared that Ireland, the 
conlignee's addreſs was in the printed Directory of Traders, 
which the defendants had in their warehouſe : that the de- 
fendants* way-b:1! contained the name of Jreland the conſig- 
nee, but no directions: that the defendants made no en- 
quiry of the plaintiff at Birmingham, to know where Ire- 
land lived, nor was any enquiry made according to the Di- 
rectory; and that the defendants hired a porter at a ſtated 
ſalary, by the week, to carry out goods which came by their 
3 and received the porterage for ſuch goods ſo ſent out 
by the porter. The queſtion was, whether, under the cir- 
cumſtances of the caſe, the plaintiff was entitled to recover? 
And, BY THE COURT: There is no neceſſity for ns to conſi- 
der of the laws in geaeral reſpecting carriers. It is ſtated 
to us, that theſe defendants hire a porter at a ſtated ſalary by 
the week, to carry out goods which come by their coach, 
and receive the porterage of ſuch goods as are ſent out by 
that porter; therefore we are bound to ſay, that the defen- 
dams were obliged to ſend the goods by their porter to be 
delivered at the conſignee's houſe, according to the direc- 
tion, and the promiſe and undertaking of the defendants. As 
the defendants conſtantly kept a porter for this purpoſe, they 
engaged, and ſpecially undertook in this particular caſe, to 
deliver the goods to the conſignee by their porter. It was by 
the negligence of the defendants, that the direction of the box was 
obliterated. The maſter of a ſtage-coach takes a greater 
price for the carriage of goods than any other carrier: ſo is 
certainly bound either to ſend out the goods from his ware- 
houſe, to be delivered to the perſans to whom the ſame are 
directed, or to ſend notice of the arrival thereof within a 
reaſonable time, — Judgment for plaintiff, R 
* 


— — — 2 
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It alſo ſeems from what was ſaid by the judges in a more 
recent cafe, that a carrier who undertakes to carry goods 
generally to ſuch a place, is bound to deliver them to the re- 


4 T-r. Rp. 389. ſpective individuals to whom they are directed in ſuch place, 


and cannot ſatisfy his engagement, merely by raking them 
to the inn or other place where he happens to put up. For 
although Lord Kenyan, Ch. J. inclined to a different opi- 
nion. yet the other judges did not concur therein. Ab- 
burſt, J. ſaid: "The i-cliaation of my opinion is (1), that a 
carrier is bound to deliver the gods to the perſon to wham they 
are directed. A contrary deciſion would be highly inconve- 
nient, and would open a door to fraud; for, it the liability 
of the carrier were to ceaſe when he had bronght the goods 
to any inn where he might chooſe to put up his coach, and a 
parcel containing plate or jewels brought by him were lot 
betore it was delivered to the owner, the latter would only 
have a remedy againſt a common porter. Although it is the 
practice of many perſons to ſend to the inn for their goods : 
yet that does not prove that the carrier is not bound to deli- 
ver them, if they do not ſend. If the owner chooſe to fend 
for his goods, that merely diſcharges the carrier from his 
liability in that caſe; it only diſpentes with the general oblt- 
gation thrown by the law upon che carrier; bit it does not 
apply to other caſes where that obligation is not diſpenſed 
With. Buller. J. My opinion coincides with that given by 
my brother Aſhhurſft. The carrier is bound to deliver the 
goods, an! the perſon who actually delivers them, acts as 
tae fervant of the carrier. Therefore, the carrier is liable 
in all caſes where the goods are loſt, after they get into the 
hands of the innkeeper or porter, becauſe they are dehvered 
to thoſe perſons, with the conſent, and as the ſervants of the 
carrier, tor the purpoſe of delivering them to the owners.— 
Grzſe, |. The law which makes carriers anſwerable as in- 
ſurers, is indeed a hard law; but it is founded on wiſdom, 
and was eſtabliſhed to prevent fraud: but it {cems to me, 
that it would be of little importance to determine that car- 
riers were liable as inſurers, unleſs they were al'o bound to 
ſee that the goods were carried home to their place ot deſti- 
nation; fince as many frauds may be practiſed in the deli- 
very as in the carriage of them. In general, the carrier ap- 
o-_ a porter, who provides a cart for the purpoſe of de- 
ivering the goods; but it would be open to an infinity of 
Arauds, if the carrier could diſcharge hunſelf of his reſponſi- 


1 


— 


(1) This caſe was decided on its own peculiar circumſtances, and 
not on the general queſtion, though the judges gave their opinion there» 
on as above ſtated. 


bilty 
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bil:ty by delivering chem to a common porter, a perſon of no 
ſubſtance, a beggar, of whoſe name the owner ot the goods 
never heard; and againſt whom, in the event of the goods 
being loſt, there could be no fabitantial remedy. | 
But it ſeems, according to the opinions of Buller, J. and 
CGroſe, |. contra Lord Kenyon, Cl. I. that, in reſpect of goods 
brought by water-carnage, the delivery tereot on the uſual 
w hart is ſuch a delivery as will difcharge tic carrier: for, per 
Buller, J. When goods are brought he e from foreign coun - 
tries, tiey are brought under a dill of lating, which is merely 
an undertaking to carry from port to port. A thip trading 
from one port to another has not the means of carrying the 
goods on land. Aud according to the eitabli{aed courſe of 
trade, a delivery on the uſual whart is fuch a delivery as 
will diſcharge the cartier.—Grcſe, J. The cafe of foreign 
goods brought to this country depends on the cuſtom of the 
trade, of which the perſons engaged in it are ſuppoſed to be 
cogniſant: by the genera! cuſtom, the liability of theſe car- 
riers is at an end when the goods are landed at the uſval 
wharf. However, though the delivery of goods brought 
by water- carriage at the uſual whari may in general be 
ſufficient to diſcharge the carrier from any loſs that may af- 
terwards happen before they get to the hands of the owner ; 
yet if the carricr make an expreſs charge, and receives 
for the conveyar.ce of the goods from the wharf to the con- 
ſignee's houſe, he ſhall be anſwerable for any intermediate 
lols, although the profits of ſuch conveyance belong to an- 
other perſon, and that circumſtance be known. Therefore, in 
this caſe, where an action was brought again the defen- 
dants as common carriers, for net conveying and delivering te 
the plaintiff certain bags of cotton, it appeared that the 
goods were put on board the defendant's barge, and con- 
veyed therein, along the defendant's nay igation, and the Duke 
of Bridgewater's canal, to Mancheſter, where they were 
landed upon the quay, aud lodged-there, in the Duke of 
Bridgewater's warehouſe, in wizich place they were con- 
ſumed by an accidental fire the ſame night. In the bills 
made out by the deiendants, there were charges of ſo much 
for tonnage, ſo much for warchoufe- ro] for the Duke of 
Bridge water; and alfo for the cartage from the Duke of Bridge- 
water's warehouſe, to the plaintiff 's exon warehouſe in Man- 
chifter ; which charges were paid by the plaintitis when the 
goods were put on board the defendant's barges; but the 
charge for ware.iouſe-room was merely received by the de- 
tendants as agents to the Duke of Bridgewater, and they 
had no ſhare of the profit: neither had they any profit from 
the cartage, the carts being furniſhed by one Hibbert, who 
was their book-keeper, who received all the profits 2 
from 
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from the cartage, which the plaintifls knew. On the trial, 
there having been a verdict for the plaintiff, a rule was ob- 
tained to ſet aſide that verdict, on the ground that the defen- 
dants were not, under the circumſtances of the caſe, liable 
to anſwer for the loſs that had happened. On the other 
hand, to ſhew that they were anſwerable, it was chiefly con- 
tended, that a common carrier, who undertakes to carry 
goods generally to ſuch a place, is bound to deliver them to 
the reſpective individuals to whom they are directed in ſuch 
place. But the court, without expreſsly deciding that gene- 
ral queſtion (though they gave their opinions thereon as 
above ſtated) were clearly of opinion, that, under the pecu- 
Har circumſtances of this caſe, the defendants were liable. For 
by Lord Kenyon, Ch. J. -In this caſe, there is one peculiar 
circumſtance, which makes it unneceſſary to decide the ge- 
neral queſtion ; and that is, the charge made by the defen- 
dants in one of their bills for the cartage at Mancheſter: for 
that charge, the defendants undertook to deliver the goods. 
Therefore, without deciding the general queſtion, I think 
that the plaintiffs are — to the verdict which they have 


obtained againſt the defendants. Aſpburſt, J. I am glad to 


find one circumſtance, which puts the caſe out of all doubt, 
namely, that one of the bills contains a charge for wharfage and 
eartage, which is deciſive, to ſhew that in this caſe the liability 
of the defendants continued until the goods were delivered. Bul- 
er, J. in this caſe J have not the leaſt doubt. 7 rely on the 

charge which the defendants compelled the plaintiff to pay before 
they would engage to deliver the goods. Hibbert was originally 
a ſervant to the defendants; and though he has fince, by 
agreement with them, undertaken the cartage on his own 
account, and received the whole profits of it himſelf, that 
cannot affect third perſons. The different proprietors may 
divide the profits among themſelves, in any way they chooſe, 
but they cannot, by their own agreement with each other, 
exonerate themſelves from their liability to the owner of the 
goods, and are reſponſible for them, until they are delivered 
to the owner. And here the eee inſiſted on receiving a 
certain ſum of money, for the whole expence of carrying and di- 
livering, including the identical charge of cartage, before they 
would take the goods into their veſſel. If the carrier and 
porter were to make a ſeparate contract with the owner of 
the goods, the owner would at leaſt have the option of ſend- 
ing his own carts to _—_ away his goods; whereas here 
the defendants put the goods into the Duke of Bridgewater's 
warehouſe at once, in order to ſend them afterwards to the 
plaintiffs by a particular cart of their own. The defendant; 
ſay, hawever, that they are warehouſe-men, as well as cat riers: 
that they may fill theſe two different characters at different times, I 
am ready to admit: but I deny that they can be both warehouſe- 
men 
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l, men and carriers at the ſame inſtant. In this caſe, they re- 

* cciyed the goods in the capacity of carriers ; and as the en- 

i gagement was to carry and deliver them, the goods remained 

le in their cuſtody as carriers the whoie time. In this caſe, 

the contract was not only to carry, but te deliver, the goods at 

4 Mancheſter; and the plaintiffs had not tlie option of taking 

* them from the quay before they were put into the ware- 

0 houſe by the ſide of the canal. Ihe preference given by the 

h defendants to Hibbert reſpecting the cartage, is alſo a material 

* circumſtance : it is like the caſe of an inn- Keeper, who agrees 

a8 with his head hoſtler, that the latter ſhall ſupply the cuſtom- 

* ers with poſt-horſes; in which caſe, it goods be loſt, the inn- 

or keeper is liable, becauſe he holds himſelf out to the public 

ar as the reſponſible perſon: and his engagement with his ſer- 

e. vant cannot vary the contract betwixt him and the public: 

n- ſo in this caſe, Hibbert was the ſervant of the defendants, 

or and the goods were {till in the cuſtody of the detendants as 

Is carriers, at the time when the fire happened. Groſe, J. 

ik The queſtion in this caſe is, whether the plaintiff*s goods, 

ve when they were conſumed by fire, were or were not in the 

to. cuſtody of the defendants as common carriers? Undoubtedly 

br, they were ſo, unleſs the defendants had, according to their un- | 
ny dertaking, delivered them to the plaintiff; and then ariſes | 
ity the quettion, whether the delivery of the goods at the ware- 

of houſe at Mancheſter, were a delivery to the plaintiffs ? and 

be in the preſent caſe, the particular tranſaction is decifive 

e againſt the defendants, for the cartage was demanded of, and 

ly paid by the plaintiffs, before the goods were put aboard the | 
by | defendant's veſſel; and from that circumſtance, the defen- | 
vi dants undertoołk to deliver the goods at the place to which | 
nat the carts were to carry them; they did not deliver them 

ay at that place; the delivery at the warehouſe was not a de- 

le, livery to the plaintiffs, according to this contract. In this 

er, caſe, the carriers fixed on the particular warehouſe, at which 

the the goods were depofited- on their arrival at Mancheſter, and 

red made an agreement with their own ſervant Hibbert, re- 
ra ſpecting the cartage. The defendants, therefore, ought to 

1 be anſwerable for the acts of thoſe perſons whom they no- 
ev minate. | 
and But if a carrier accepts the goods ſpecially, he ſhall be an- Gibbon v. 
- of {werable no further than he undertakes: PA where an c- 4 
nd- tion was brought againſt the proprietors of a ag -coach BR 4 Mn. 
ere for not ſafely carrying 1001. delivered to their book-keeper 2298. Bl 
er's in a bag, from Birmingham to London; on the trial, it ap-N. F. 71. 

the peared that the money was hid in hay, in an old nail-bag, 
ants and was carried by the plaintiff's ſervant to the defendant's 
ers: houſe, and there 1 to their book-keeper, who aſked 
es, 1 no queſtions about the contents of the bag, but took it as a 
uſe- common parce}, and was paid for it as ſuch by the ſervant, 


meu who 
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who gave no information about it. The money was lo{t: and 
the ſervant on his croſs examination on the trial {wore, that 
he received no particular inſtructions from his maſter about 
the carriage, but only to deliver the fame to the book- 
Leeper, and pay what he demand-d of him for the ca:riage. 
The defendants proved that an advertiſeme.:t had been put 
into the country newſpapers once every month tor two years 
together, concctuing the carriage of parcels by this ſtage- 
coach, with a N. B. at the bot om of it, that the proprie- 
tors wenld not be anſwerable for any money, plate, jervels, writ= 
ings, or other valuable gods, unleſs they were entered as ſuch, 
ard paid for accordingly; avd that this paper was taken in 
at the hobſe where the plainctiit lodged, who was frequently 
ſeen with it in his hand, and appeared to be reading of it, 
thor gh it could not be proved that he had ever actually read 
or {een the individual paper wherein it was inſerted, A let- 
ter of the plaintiff's was alſo produced, from whence it ma- 
nifeſtly appeared that he knew the courſe of this trade, and 
hat money was not carried from Birmingham to London ar 
the common and ordinary price of the carriage of other 
goods. And it likewiſe appeared from this letter, that he 
was conſcious that he could not recover by reaſon of this 
concealment. The jury found a verdict for the detendant; 
and on a motion for a new trial, THE coURT held, that the 
defendants were not liable to anſwer for this money. Lord 
Mansfield: There is a diſtinction between the caſe of a com- 
mon carrier and that of a bailee ; the lutte is only obliged 
to keep the goods with as much diigence and caution as he 
would keep his own : but à common carrier, in reſpet of the 
premium he is to receive, runs the riſque of them, and muſt 
make goed the liſs, though it h.ppen without any fault in him; 
the reward making him anf{werable tor their ſafe delivery, 
This action is brought againſt the detendants, upon the 
foot of being common carriers; thei: warranty and inſuran-e 
is in reſpect of the reward they are to receive, and the reward 
ought to be prapertianed to the riſque. If they make a greater 
warranty and inſurance, they will take greater care, nſe more 
caution, and be at the expence of more guards, or other 


methods of ſecurity ; and therefore they ought in reaſon and 


juſtice to have a greater reward. Confequ-ntly, zf the ownvr 
of the gods has been guilty of a fraud upon the carrier, fuco 
fraud ought to excuſe the carrier. And here, the owner was 
guilty of a fravd upon them; the proof of it is abund int. Pe- 
ſides, his own letter ſtrongly infers the conſcioutnefs of his 
own fraud. and that he meant to cheat the carrie:s of their 
hire. Therefore I entirely agree with the jury in their verdict, 
Ard if he has been guilty of a fraud, how can he recover ? 
Ex dels mals non critur «is, His lordſhip then noticed the 
caſe of Ramſay v. Egglefton, in Aleyn 93. where a carrier was 


held 
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held liable for 1001. loſt out of a box delivered to him, though 
the party at the time ſaid that there was only à boot and to- 
bacco in the box: which his lordſhip ſaid, he ſhould have 
thought a fraud. His lordſhip alſo noticed the caſe cited by 
Hale, in 1 Vent. 238. where a carrier was held to be liable 
for a box containing a great ſum of money, though he was 
told, upon demandin of the bearer what was 1a it, that it 
was only filled with ſilts and ſuch-like goods, of mean value, In 
which caſe, his lordihip ſaid, he ſhould have thought the 
carrier excuſed although he had not propoſed a caution 
againſt being anſwerable for money; becauſe it was artfully 
concealed from him that there was money in the box. Yates, 
J. held, that a carrier may make a ſpecial acceptance; and that 
this was a ſpecial acceptance. by the general cuſtom of 


the realm, a common carrier infures the goods at all events; 


and it is right and reaſonable that he ſhould do ſo: but he 
may make a ſpecial contract, or he may refuſe to contract 
in ordinary caſes, but upon extraordinary terms; and cer- 
tainly the party undertaking ought to be apprized what it is 
that he undertakes, and then he will, or at leaſt may, take 
proper care, but he aught not to be anſwerable where he 1s de- 
cetved ; here he was deceived. The money was hid in an 
old nail-bag; and it was concealed from him that it was 
money. The plaintiff's own letter ſhews that he knew the 
courſe of this trade, and that money was not in that place 
carried at the common ordinary price of carrying other 
things. And if he was apprized of the defendant's adver- 
tiſement, that was equivalent to a perſonal communication: 
for it is not neceſſary that there ſhould be a perſonal com- 
munication, in order to make a ſpecial acceptance. The 
reaſon of a perſonal communication is, that each party may 
know the other's mind; and, therefore, if they know eac 

other's minds in any other inanner, that is ſufficient ; and 
this was left to the jury. Aſton, JI. (who tried the cauſe) ſaid 
he had no doubt about the juſtice of the caſe, and con- 
curred in opinion with the other judges, as alſo did Willes, J. 
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And if a common carrier gives notice, that caſh, plate, Clay v. WU. 
Jewels, writings, or any ſuch kind of valuable articles will lan, and others, 


not be accounted for if loſt, of more than the value of a 


cordingly ; he will not, on a loſs of goods of that deſcrip- 
tion, delivered to him by one who knows his terms, but con- 
ceals the value, and pays no more than the ordinary price 
of carriage and booking, be liable either to the extent of 
the ſum ſpecified, nor to repay the price aCtually paid for 
the carriage or booking: for where an action was brought 
againſt the defendants, who were proprietors of a ſtage- 
coach, for not ſafely conveying a quantity of light gui- 
nezs from Wakefield to London; it appeared that, by the 

Vol. I. F printed 


f Geo. 3. 1 Hen. 
ſpecified ſum, unleſs they be entered as ſuch, and paid for ac- Black 298. 85 
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printed propoſals, under which the defendants performed 
their bulineſs, they gave n tice, that caſh, plate. Jewels, 
writings, er any ſuch kind of valuable articles could not be ge- 
counted for, tj loft, of more than 51. value, unleſs entered as 
ſuch, and a penny . paid for each pound value, when 
delivered to the boouk-keeper. On the trial of the action, 
the plaintiff was no» ſuited, it being proved, that the perſon 
by whom he ſent the parcel to the inn, knew of the above 
terms, but had not diſcovered the contents of the parcel to 
the book-keeper, nor paid for tem as valuables, having on- 
ly paid 2s. for the carriage, and 2d. for the booking. After- 
wards it was moved, that the nouſuit might be ſet aſide, and 
a verdict entered for the plaintiff, on the ground that he was 
intitied to-recover as far as 51. by the printed conditions, or 


at leaſt the 28. 2d. paid for carriige and booking. THE 


coUuRT, after conſideration, declared, that the ſenſe of the 
printed conditions feemed to be, that the defendants were 
not liable to any extent, unleſs the parcel had been entered 
and paid for as valuable, and therefore the rule for ſetting 
aſide the nonſuit was diſcharged (1). 
An action agaiaft a common carrier, for not delivering 
oods ſent by him may be brought in the name of the con- 
3 for where a new trial was moved for after a verdict 
for the plaintiff in an action againſt the detendant as a com- 
mon carrier, upon an objection, that the action ought to 
have been brought in the name of the conſignee of the goods, 
and not in the name of the confignors, tor that the conſign- 
ors parted with their property, upon their delivering the 
goods to the carrier; and that no property remained in them 
aſter ſuch delivery, lord Mansfield ſaid there was neither 
law nor conſcience in the objection. T his is an action up- 
on the agreement between the plaintiffs and the carrier: the 
laintiffs were to pay him, therefore the action is properly 
— by the perſons who agreed with him, and were to 
pay him. The oth.r judges concurred, 
And though the declaration ſtate, that the carrier under- 
took to carry the goods for a certain hire and reward, to be 


B.R. 1 Ter. Re. paid by the confignor, and it be proved at the trial that the 
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confignee agrecd with the conſignor to pay the carriage, 
it will be no variance; for where the declaration was, 
that the defendant undertook to carry the gods for a cer- 
tain hire and reward zo be paid by the plaintiffs : and it was 
proved at the trial, that the conjignee had agreed with the 


— 


(1) The counſel for the defendant in their argument, cited the caſe 
of Turner v. Gray, Sitt. af. Tr. Ter. 178 5, Welt. where the plaintiff 
having ſent money and deeds, by the Nottingham coach, and being 
aſced by the book- keeper as to the value, had denied it to be a parce! 
of value, was nonſuited, and not permitted to recover the money paid 


for the carriage, 
plaintiffs, 
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ed plaintiffi, to pay the carriage; the plaintiffs, on an objection 
ls, taken by the defendant's counſel, that this did not prove tlie 
Cn declaration, were nouſuited: but it being afterwards moved to 
as ſet aſide this nonſuit, Buller, J. before whom the caute was 
en tried, ſaid, that on conſidering the queſtion, he found he 
n, had been miſtaken in point of B; for that whatever might 
on be the contract between the vendor and the vendee, the agree- 
ve ment for the carriags was between the carrier and the ven- 
to dor, the latter of whom was by law liable. The other judges 
n- concurred. 
er- 2. Innteepers.] Innkeepers are chargeable for all loſſcs Bennet v. Mel- 
nd that may happen to their gueſts, while they remain as ſuch — Ea. 33 
. . >. 2 . co. 3. B. R. 5 
as in their inns.— The plaintiff brought his action againſt the J. x. 273. 
or defendant, who was an innkeeper, for the value of goods 
1 ſtolen out of the inn. At the trial, it appeared that the 
he plaintiff's ſervant came to an inn, and deſired to have the li- 
ere berty of leaving the goods which he could not diſpoſe of in 
red the market, till the week following, meaning the next mar- 
ing ket day. The innkeeper's wife {aid the could not tell u he- 
ther he could, for they were very full of parcels. The 
ng plaintiff's ſervant then ſat down in the inn, and had ſome 
on- liquor, and put the goods on the floor immediately behind | 
ict him; after fitting there a little w/iile the goods were miſſing: 
m- a verdict was found for the plaintiff; and in reporting the 
to caſe, upon a motion for a new trial, Buller, J. obſerved 
xls, that he was of opinion, that if the defendant's wife had ac- 
zu- cepted the charge of the goods upon the ſpecial requeſt made | 
the to her, he ſhould have conſidered her as a ſpecial bailee, and 
em not anſwerable in this cafe, having been guilty of no actual | 
her negligence; but that not being the caſe, he conſidered this | 
up- to * the common caſe of goods brought into an inn by a gueſt, 
the and flelen from thence ; in which caſe the innkeeper was liable 
.cly to make good the loſs. AND THE COURT were clearly of 
to opinion, that the innkeeper was liable to anſwer for the 
loſs, for there was no refuſal to receive the plaintiff's ſer- 
ler- vant as a gueſt, The innkeeper merely refuſed to take 
2 be care of the goods until the next week; and when the plain- 
the tiff's ſervant was ſitting in the inn, with the conſent of the 
age, innkeeper (for the latter did not object to receive him) he 
Las, was in the ſame ſituation as any other gueſt, and entitled to 
cer- the ſame protection for his goods: if it had appeared that 
Wis the goods weie loſt through the mere negligence of the 
the plaintiff's ſervant, the caſe might have deſerved greater con- 
a {:deration ; but nothing of that kind appeared on the judge's 
caſe report, 
— VII. Aion upon the Caſe for Misfeaſance in a Duty. 
arce! ; 
paid In all caſes where a damage accrues to another by the ne- Bull. N. P. 73, 
: gligence, ignorance, or miſbehaviour of a perſon in the duty 
uſfs, ef his trade or calling, an action on the caſe will lie. 
F 2 | Therefore, 


— — — ñ——öͤ— —— one 


— — 


bo —— — 


68 


Slater v. Baker 
and Stappleton, 
M Geo. 3. C. B. 


2 WS. 359. 


Action on the Caſe (Migfegſance in a Duty). 


Therefore, if a ſurgeon tries an experiment on a ſubject, 
and therein acts contrary to the uſual and common courſe 
of practice among ſurgeons; if the perſon be damnified by 
ſuch act, he may maintain an action on the caſe. For, where 
an action was brought againſt the defendants Baker, who was 
a ſurgeon, and Stapleton, who was an apothecary, and who 
had jointly undertakea to cure the plaintitt*s leg, which had 
been broken and ſet, and the callous of the fracture formed, 
for ignorant) and unſtilfully breaking and diſuniting the cal- 
lous of the plaintiffs leg aſier it was ſo ſet, and the callous 
tormed ; the jury, upon the trial, upon the general iſſue 
plealed, fou 4 a verdict for the plaintiff for 500 l. damages. 
The ſubſtance of the evidence was, that the plaintiff having 
broken both the bones of one of his legs, they were ſet by a 
ſurgeon: that in a month's time after the leg was ſet, his leg 
was hevling, and in a good way; the callous was formed, 
and there was not more than the uſual protuberance; that 
in nine weeks time he left the ſurgeon's houſe, and went 
home, being able to walk on crutches ; that, after he went 
home, S:aple'on, the apothecary, was tent for to take off the 
bandage from the leg, which he declined to do himſelf, and 
dcfired that the other defendant, Baker, might be called in to 
afliſt ; that Baker put on to the plaintiff's leg a heavy ſt-el, 
which had teeth, and would ſtretch or lengthen the leg ; that 
Baker took up the plaintiff's foot in both his ws and 
nodded to Stapleton ; then Stapleton took the leg upon his 
knee, and it gave a crack, upon which the laintiff cried out 
to them, and ſaid, You have broke what nature had formed ; to 


which Baker anſwered, You muſt go through the operation of 


extenſion; and Stapleton ſaid, Je have conſulted, and done for 
the beſt. One ſu geon proved, that in cafes of crooked 


legs, after they have been ſet, the way of making them ftraight 


is by compreſſin, and not by extenſion ; and had no idea of the 
inſtrument ſpoken of for extenſion. Another ſurgeon prov- 
ed, that when the callous is formed to any degree, it is dit- 
hcult to break it ; and that the callous in this caſe muſt have 
been formed, or it would not have given a crack ; and he 
ſaid extenſion was improper ; and if the patient himſelf had 
aſked him to do it, he would have declined it; and if the 
callous had not been hard, he would not have done it with- 
out the conſent of the plaintiff; that compreſſion was the 
proper way, and the inſtrument improper. It was after- 
wards moved to ſet aſide the verdict; firſt, becauſe the action 
was upon a joint-contract, and there was no evidence of a 
joint-undeitaking by both the defendants, which ought to 
have been —— : but the court, upon the ſtate of the evi- 
dence, were of opinion that the joint- contract was fully 
proved (as it moſt clearly was). The ſecond objection was, 
that it ought to have been treſpaſs vi et armis, tor breaking 


the plaintiffs leg, without his conſent ; as all the ſurgeon! 
a 
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ſaid they never do any thing of this kind, without conſent ; 
and if the plaintiff ſhould bring another action of treſpaſs vi 
et armis, this verdict could not be pleaded in bar. But by the 
court, It appears by the evidence of the ſurgeons, that it was 
improper to diſunite the callous without conſent : this is the 
uſage and law of ſurgeons; then it was ignorance and un- 
frilfulneſs in that very particular, to do contrary to the rule 
of the profeſſion ; what no ſurgeon ought to have done: and 
indeed it is reaſonable that a patient ſhould be told what is 
about to be done to him, that he may take courage, and put 
himſ-If in ſuch a ſituation as to enable him to uadergo the 
operation. It was objected, that this verdi t ard recovery 
cannot be ple ded in bar to an action of treſpaſs vi et arms 
to be brought for the ſame damage; but we are cleurly of opi- 
nion it may be pleaded in bar. That the plaintiff ought to 
receive a ſatisfaction for the injury, ſeems to be admuted; 
but then it is ſaid, that the defendants ought to have been 
charged as treſpaſſers vi et armis. The court will not look 
with eagles' eyes, to ſce whecher the evidence applies ex- 
actly to the caſe, when they can ſee the plaintiff has obtain- 
ed a verdict for ſuch damages as he deſerves : they will eſta- 
bliſh ſuch verdict if it be poſſible. For any thing that ap- 
pears to the court, this was the firſt experiment made with 
this new inſtrument; and if it was, it was a rath action, and 
he who afts raſbly, acts ignorantly : and although the defen- 
dants in general may be as ſkiltul in their re pective profef- 
ſions as any two gentlemen in Englind, yet the court can- 
not help ſaying, that in this particular caſe, they have acted 
ignorantly — unſkilfully, contrary to the known rule and 
_ of ſurgeons. Judgme t for plaintitt. 


6g 


ut, where an action on the caſe is — for a nonfec- Eiſee & a. v. 
ſance, it muſt appear on the face of the declaration, that Gatward, Hil. 


there was a conſideration, or a promiſe and contract on the 
behalf of the defendant to do the particular thing, for the 
nonperformance of which the action is brought. For, where 
the declaration ſtated, that © the plaintiffs, at the ſpecial in- 
« ſtance and requeſt of the detendant, who was a builder, 
* retained and employed the defendant to do and perform 
e certain bricklayer's and carpenter's works before a cer- 
* tain day; and although the defendant afterwards accepted 
« of ſuch retainer and emplovment, and could and ought to 
« have complete all fuch works within the time; vet, con- 
« triving to injure the plaintiff, did not, nor would complete 
the repairs on or before the ſaid day; but, on the contrary, 
permitted the premiſes to remain untilel, &c. in con- 
«* ſequence of which ſaid neglect of the defendant, the walls 
« of the ſaid premiſes were greatly ſapped and rotted, and 
the ceilings damaged and ſpoiled, and the plaintiffs obliged 
* to continue tenants of other premiſes, and thereby put to 
additional expence, & c. The ſecond count ſtated, that * the 
F « plaintift's 
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| 
N 
| 
' 
| 
| 
| 


— — — —„— 2 — ELLE 


— 


2 — er 


2 — 


| 
| 
l 
| 
| 
| 
| 
| 
[ 


Action on the Caſe (Misfeaſance in a Duty). 


re plaintiffs being poſſeſſed of old materials, retained and 
employed the defendant at his inſtance and requeſt to do 
& and perform certain bricklayer's and carpenter's works, and 
& to ute and apply in and about thoſe works all ſuch parts 
& of the old materials as were fit and proper: and that al- 
« though divers parts were fit and proper, yet the defendants, 
© contriving to injure the plaintitfs, and enhance the expence, 
« did not, nor would uſe and apply ſuch old materials, but 
c refuſed ſo to do; and wrongfully and injuriouſly uſed and 
« applied in and about the fame works, other new and ex- 
« penſive materials, whereby the plaintiffs were put to an 
t unneceſſary expence, and the old materials became wholly 
« uſeleſs, &. The third count was in trover for the 
old materials. "The defendant demurred to the two firſt 
counts, alleging for cauſe, that“ notwithſtanding the ſup- 
« poſed cauſe of action were in the nature of a nonfea- 
« ſance, and conſiſted in the nonperformance of certain mat- 
« ters; it did not appear that the defendant, by any pro- 
« miſe, undertaking, contract, or agreement, was bound to 
& the performance of thoſe ſeveral matters or things; and 
« that although the ſuppoſed cauſes of action were founded 
& upon implied contracts in law, no ſufficient ground or con- 
« ſideration to raiſe ſuch implied contracts was ſtated,” 
&c. + That it did not appear that there was any promiſe 


or contract on the part of the defendant, upon which the 


& breaches in thoſe counts could operate; and that thoſe 
& counts did not contain any cauſe of action.“ The parties 
went to trial, when a verdict was given for the defendant 
on the count in trover, and cond:tional damages aſſeſſed for 
the plaintiſts on the two counts demurred to. By Lord 
Kenyon, Ch. J. If beth the counts be not good, the defendant 1s 
entitled to judgment. Now, I do not think that the firſt 
count in the declaration is good in law; it ſtates, that the 
defendant, who is a carpenter, was retained by the plaintiffs 
to build and to repair certain houſes ; but it is not flated that 
he was to receive any conſideration, or that he entered upon his 
wort, No conſideration reſults from his ſituation as a car- 
penter, nor from the undertaking. Nor 1s he bound to per- 
form all the work that is tendered to him; and therefore 
the amount of this is, that the defendant has merely told a 
falſchood, and has not performed his promiſe ; but for his 
nonperformance of it, no action can be ſupported. This 
is warranted by Lord Halt's opinion in Coggs v. Bernard, 
2 Lord Raym. 919. where recognizing the caſe in the Year 
Book, 11 H. 4. 33. he ſaid, © there the action was brought 
* againſt a carpenter, for that he had undertaken to build 
the plaintifF a houſe within ſuch a time, and had not done 
„it, and it was adjudged the action would not lie.“ This 
caſe is very diſtinguiſhable from thoſe of common carriers, 
and porters from whoſe ſituations certain duties reſult; they 
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are bound by law to carry goods delivered to them, and are 
by law entitled to a recompence ; but no ſuch duty reſults 
from the ſituation of a carpenter ; he is not bound, as ſuch, 
to perform all the work tit is brought to him: it appears 
to me, therefore, that the fi count cannet be ſupported, there 
being no conſideration expreſsly (tated, nor any conſidera- 
tion reſulting from the defendant's employment as a carpen- 
ter; though had the defendant performed the work, he might 
have recovered a ſatisfaction on a quantum mervit. Upon 
the authority of Czggs v. Bernard, aud the caies there no- 
ticed, not contradicted by any other deciſion, I think that 
the firſt count for nonfcaſance is bad, but that the ſecond 
count may be ſupported. It is there ftated, that the defendant 
entered upon his employment, and that he did not do that which 
he ought to have performed according to his retainer. In 
that count it is ſtated, that he undertook to uſe the old ma- 
terials, but in fact he did not uſe them, but ſubſtituted new 
ones in their ſtead, thereby enhancing the expence to the 
plaintiffs, This comes within the cite mentioned by Halt 
in Cggs v. Bernard, ſpeaking of the ſame cafe in the Year 
Books, “ but then the queſtion is put to tae court, what if 
« he had built the houſe unſkilfully? and it was agreed in 
« that caſe, an action would ave lain;”” for though the de- 
fendant could not have been cormpclled to build this houſe, 
and to uſe the old materials, vet having entered upon the 
contract, he was bound to perform it, and not having per- 
formed it iu the manner propoſed, an action lies againſt him. 
Aſhburft, J. the ſecond count may be maintained, inaſmuch 
as it appears that the deſendant was retained by the plaintiff, 
that he entered upon the work in conſequence of that re- 
tainer, and that he did not perform it according to the terms 
of the retainer, by uſing new materials inſtead of the old, 
which ſubjected che plaintiffs to a contiderable expence. 
This amounts to a misfeaſance on the part of the defendant, 
and may be the foundation of an action: but the firſt count 
cannot, I think, be ſupported. The diſtinction is this: a 
party undertake to perform work, and proceed on the empley- 
ment, he makes himſelf liable fir any migſegſance in the courte 
of that work: but if he undertake, and da not proceed on the 
work, no action will lie againſt him for the nonfeaſance. In 
this caſe, the defendant's undertaking was merely voluntary, 
no conſideration for it being ſtated. There was no cuſtom 
of the realm, or any legal obligation, to compel him to per- 
form this work ; and that diſtinguiſhes this caſe from thoſe 
of a common carrier, porter, and ferryman, who are bound, 
from their ſituations in life, to perform the work tendered to 
them; but a carpenter, as ſuch, is not bound by any ſuch 
obligation. This count is merely for nonfeaſance, and it 
does not ſtate that the defendant entered upon the employ- 
ment: it is indeed alleged, that he did net finiſh the work, 

4 rom 


71 


f 
| 


72 Action on the Caſe (Misfeaſance in a Duty). 


from whence the plaintiffs with the court to infer, that he 
had begun upon it, but that is the gilt of the action, it 
ſhould have been ſtated expreſsly. Nor is it a neceſſary in- 
ference to be drawn from the facts ſtated ; for, conſiſtently 
with every thing alleged, the detendant may not have begun 
the work at all; but it has been contended, that it was not ne- 
ceſſary to allege that the defendant was employed to perform thi; 
work for hire and reward, it being ſtated, that he was re- 
tained : and that indebitatus aſſumpſit would have lain by the 
defendant if he had performed it. I admit, that the defen- 
dant might have recovered a ſatisfaction in ſuch an action, if 
he had executed the work; but in order to compel him to per- 
form it, it ſhould appear that there was an expreſs conſideration 
fr it; the word retain does not neceſſarily thew that there 
was a conſideration. Groſe, J. the jury 7 given da- 
mages on both the counts jointly, it becomes neceſſary to 
conſider them both; becauſe, if eithei be bad, the defendant 
will be entitled to judgment; and it appears to me they fall 
under different confiderations. "The firſt count is for nonfea- 
fance ; and it alleges a promiſe without ſhewing any conſidera- 
lian for it : and it is not ſtated that the detendant entered 
upon the work, or undertook it for any reward; the firſt 
count, therefore cannot be ſupported, but the ſecond may, 
for it is for a misfeafance. The defendant is bound in conſe- 
quence of having entered upon the work ; and whether the 
work were or were not to be performed for hire, the defen- 
dant was not to injure the plaintiffs , and here conſiderable 
expences were incurred, in conſequence of his uſing the new 
inſtead of the old materials. Judgment for defendant. 

Shiells, affig- And if a perſon undertake to perform an act gratuitouſly, 

nees of God not being in a butineſs in which he is particularly ſkilled, 


D thall not be anſwerable for any 3 that may hap- 
29 Go f. CH pen if he acted bona fide, according to the beſt of his Know- 


: Hen, Black, ledge; for, where the defendant, who was a general mer- 
158. chant, being about to export to a correſpondent at Madeira 
a quantity of leather cut out for ſhoes and boots, which he had 
procured of Goodwin the bankrupt, tor that purpoſe, was ap- 
plied to by Goodwin to ſend to the fame correſpondent an- 
other parcel of the ſame kind of leather on his (Goodwin's) 
own account on a venture; and the defendant having receiv 
ed both packages, in order to ſave the trouble and expence 
of a ſeparate entry at the cuſtom-houſe, voluntarily and 
without any compenſation, by agreement with Goadtwin, made 
one entry of both caſes, but did it under the denomination of 
wrought leather, inſtead of dreſſed leather, which it ought 
to have been; in conſequence of which, they were both 
leized. An action on the caſe being brought Go the aſſig- 
necs of Goodwin, to recover the value of the leather, which 
he had prepared to export on his own account, the declara- 
tion ſtated, that the defendant, in conſideratian that Carpe 
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would permit him to enter the ſaid leather at the cuſtom-houſe, 
undertook to enter it under a right denomination ; that Goodwin, 
confiding in the undertaking, did permit him to enter it at the 
cuſtom-houſe for exportation; that the defendant did not enter it 
under a right denomination ; but, on the contrary, made an entry 
ef it under a wrong denomination of wrought leather, by which 
i: was liable to be ſeized, and was ſeized and forfeited to the 
king. On the trial, there was a verdict for the plaintiff; 
but on a motion to ſet aſide that verdict, and for a new trial, 
THE COURT held, that the action could not be maintained. 
For, by Heath, J. the defendant, in this caſe, has not been 
guilty either of groſs negligence or fraud; he acted bone 
fide, If a man applies to a ſurgeon to attend him in a diſor- 
der for a reward, and the ſurgeon treats him improperly, 
there is groſs negligence, and the ſurgeon is liable to an ac- 
tion: the ſurgeon would alſo be liable for ſuch negligence, 
if he undertook gratis to attend a ſick perſon, becauſe his ſi- 
tuation implies {kill in ſurgery ; but if the patient applies to 
a man of a different employment or occupation, for his gra- 
tuitous aſſiſtance, who either does not exert all his ſkill, or 
adminiſters improper remedies to the beſt of his ability, ſuch 
perſon is not liable: it would be attended with injurious con- 
lequences if a gratuitous undertaking of this fort ſhould ſub- 
ject the perſon who made it, and who acted to the beſt of his 
knowledge, to an action. Wilſon, J. where money has been 
paid for the performance of certain acts, the perſon receiving 
it is by law anſwerable for any degree of neglect on his part; 
the payment of money being a ſort of inſurance for the due 
performing of what he has undertaken; and this rule has few 
exceptions, But where the undertaking 1s gratuitous, and 
the party has acted bona fide, it is not conſiſtent either with 
the ſpirit or policy of the laws to make him liable to an ac- 
tion. Here Goodies wanted to diſpoſe of his goods, which 
the defendant entered, together with his own, without any 
reward. Could he be underſtood to be anſwerable for more 
care than he took of his own goods ? There was no ſuſpicion 
of any fraudulent deſign; a wrong entry at the cuſtom-houſe 
cannot be conſidered as groſs negligence, when, from the 
_— of laws relating to the cuſtoms, reliance muſt be 
placed on the clerks in the office. Lord Loughborough, 
Ch. J. where a bailee undertakes to perform a gratuitous 
act, trom which the bailor alone is to receive benefit, there 
the bailee is only liable for groſs negligence ; but if a man 
gratuitouſly undertakes to do a thing to the beſt of his ſell, 
where his ſituation or profeſſion is ſuch as to imply ill, an 
omiſſion of that ſkill is imputable to him as groſs negli- 
gence. If, in this caſe, a ſhip-broker, or a clerk in the cuſ- 
tom-houſe, had undertaken to- enter the goods, a wrong 
entry in them would be groſs negligence, becauſe their ſi- 
tuation and employ neceſſarily imply a competent degree of 
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knowledge in making ſuch entries : but when an application, 
under the circumſtances of this caſe, is made to a general 
merchant to make an entry at the cuſtom-houfe, ſuch a miſ- 
take as this is not to be imputed to lun as grots negligence. 


VIII. A#icn on the Caſe for conf. quential Damages. 
1. By injuries done to real property.) An ation on the 


caſe will he for an injury done to premiles, by raiſing tie 
pavement of a ſtreet, thovgh done under the authority of rhe 
commiſſioners for paving, it the commiſſioners have therein 
exceeded ther jurildiction. For where a ſpecial action on the 
caſe was brought agaiult the defendants, © for wrongtully and 
« injuriouſly railing the ſtrect called Old (iravel-lane, and 
4 the ſoil and pavement thereof, before and in front of {iv 
& of the plaintiff's meſſuages, or dwelling-houſes ; and fo 
cc near and fo cloſe to and againſt the tronts of the taid meſ- 
« ſuages, that the doors and paſſages from the ground-tloor 
& into the ſtreet, and alſo the lights and windows on the 
e ſaid ground-floor became totally blocked up and obſtruct- 
« ed, cloſed and darkened” on the general iilue pleaded, 
there was a verdict for the plaintiff, with 170 l. damages, 
ſubject to a caſe, in which the material facts ſtated were, 
that the plaintiff was owner for life of the premiles ſituated 
in Old Gravel-lane ; that the commiſſioners, under the ſta- 
tute 11 Geo. 3. c. 21, for paving Wapping, were empower- 
ed, at the requeſt of two-thirds of the houſcholders and own- 
ers of any lane opening into Wapping-ſtreet, to have the 
ſame paved and cleared of incroachments, nuiſances, ob/truc- 
tions, and annoyances, to order the ſame to be done; and 
afterwards the tame were to be ſubject to the general pow- 
ers of the act, viz. to be paved, repaired. f::nk, or altered in 
ſuch manner as the commiſſioners ſhould think fit. In con- 
ſequence of a petition from two-thirds and upwards of the 
houſcholders and inhabitants, Old Gravel-lane was ordered 
to be paved and cleared of all incroachments ; and the com- 
miſſioners contracted with the defendants to pave the 
ſame, who accordingly proceeded fo to do; and did, pure 
ſuant to the orders of the ſaid commiſſioners, raiſe the foet-way 
contiguous to the plaintiff*s houſes, to the height of ſix feet, but 
in a regular deſcent | from one end of the ſtreet to the other |; 
and, by ſo raiſing the foot-way in manner aforeſaid, 6- 

ructed the doors and windows in the ground-floors of the plain- 
tiff's houſes, and occaſioned the injuries laid in the declara- 
tion. It was contended, that the defendants had done no- 
thing but what the commiſhoners ordered, and the commiſ- 
ſioners have power fe pave, repair, fink, er alter : and if to 
alter, then they have power to raiſe the pavement ; if to rae 
it an inch, they may lawfully raiſe it a foot or ſix feet ; for 
that the legiſlature intended that private property ſhould - 
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way to the public good. But THE coURT (abſente De Grey, 
Ch, J.) were clearly of opinion, that this action was well 
brought againſt the defendants. Per Gould, J. This act of 
parliament ought to be carried into execution without doin 
ſuch enormous injury to individuals, as hath been maniteſtly 
done to the plaintiff in this caſe ; wherever a truſt is put in 
commiſſioners by act of parliament, if they miſdemean 
themſelves in that truſt, they are anſwerable criminally in the 
King's Bench; if they aggiieve and damnity the ſubject, as 
they have done in the preſent caſe, they are anſwerable in 
this court civiliter in damages to the party injured. Per 
Gr. (1) Here the commiſſioners have greſsly exceeded their 
prvers, which muſt have a reaſonable conſtruction. Their 
diſcretion is not arbitrary, but muſt be limited by reaſon and 
law. The act could never intend chat any of the houſe- 
holders ſhould pay a rate of 1s. 6d. in the pound, in order 
to have their houſes buried under-ground, and their win= 
dows and doors obſtructed. This was not removing annoy- 
ances, but creating them. Had parliament intended to de- 
moliſh or render uteleſs ſome houſes, for the benefit or orna- 
ment of the reſt, it would have given expreſs powers for 
that purpoſe, and given an equivalent for the loſs that indi- 
viduals might have ſuſtained thereby, 


But, without an actual exceſs of juriſdiction, no action Pritih cat 
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can be maintained for any damages occaſioned by the acts Plate. glaſs Ma- 


of the commiſſioners of paving, or the paviours acting un- 


nufacturers 2. 


« a : Meredith, Tre 
der hem. This was an action upon the caſe for wrong- zz. Geo. z. 


fully and injuriouſly raiſing the ſtreet before a certain en- 4 Ter. Rep. 794. 


trance or gateway, leading from the lreet to the premiſes of 
the plaintiffs ; and ſo cloſe and near thereto, that it was 
greatly blocked up and obſtructed, inſomuch that the carts, 
&. employed in the ſervice of the plaintiffs could not paſs 
and repaſs through the ſaid entrance. The defendant plead- 
ed the general ifſue; and on the trial, there was a verdict 
for the plaintiffs, with 150l. damages, ſubject to the opi- 
nion of the court on the following caſe. The gateway in 
queſtion before the committing of the grievance, was of the 
height of twelve feet one inch trom the old pavement, and 
the gateway was vſed for the purpoſe of admitting waggons 
into the yard loaded with plate-glaſs, that they might be un- 
loaded at the door of the plaintift's warehouſes. The de- 
tendants, who acted as paviours, under the authority of the 
commiſſioners named in the act 31 Geo. 3. c. 61. for paving 
Upper-Ground-Street, in the parith of Chriſt-Church, in 

urrey, raiſed (1) the pavement two feet one inch higher 
than the old pavement, whereby the height of the gateway 
In the centre of the arch was reduced from twelve 


Ls INT 


_—— 


(1) The commiſſioners were by the 13th ſeftion of the act, impowered 
» cauſe the ſaid ſtrect 10 be paycd, repaired, raiſed, ſunk, or altered, Sc. 
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feet one inch to ten feet one inch. The 1 
after the act paſſed, proceeded to take the _ 0 4 
ſtrect, in order to its being paved; a::d, for that * . 
they cauied a ſtraight and halt line to be drawn _ e front 
of th: houſes in the ſtreet, ſhew ing the level an eis - of 
the new intended pavement, and about three 2 = 
wards the detendants laid the 2 according 3 = - 
vel, and agreeably to the line ſo marked out, an paw ö e 
ſame, w hich now makes a regular inclined _ wi a de- 
clination of only one foot of perpendicular heig p in ſcveu- 
teen feet of length; and it would n:t be effectual if done in any 
other way : whereas, in the original ſtate, the dec ——— 
about one foot in twelve, which was a very unfate 2 
for horſes and carriages going up or down. The —_ 
made was neceſſary and proper; and every alteration A 7 1 
clined ſurface of the freet leſs material was not Nun . 
der the ftreet ſafe for carriages paſſing through. 1 1 yn po 
admit carriages, as heretofore, it will be nece _w 0 — 

down the arch, and heighten the ſame. The — _y 4 
ed, that by theſe means the plaintiffs are deprived 0 a — 
of the gateway as they had it before; and — — an : — 
carriages are re ores, to their 3 7 ht 
obliged to be unloaded in the ſtreet. To ſhe that t 21 , 
tion would lie, the caſe of Leader v. Maxon, was roy 

and relied on. But, by Lord Kenyon, CH. J. if this * ion 
could be maintained, every turnpike act, paving act, an - 
vigation act, would give riſe to an infinity of actions. F 
the legiſlature think it neceſſary, as they do in many cont 
they enable the commiſſioners to award ſatisfaction . 6 
individuals who happen to ſuffer. But if there be no - 
power, the parties are without remedy, provided thc r 
ſioners do not exceed their juriſdiction. But it does not ſec a 

me, that the commiſſioners acting under this aft 2 8 guily 
of any exceſs of juriſdiction. Some individuals ſuffer g 
convenience under all theſe acts of parliaments; but t e . 
tereſts of individuals muſt give way to the nmr 66" 
of the public. The caſe of Leader and Moxon, dee ” 
on the queſtion, whether or not the commiſſioners __— 
their juriſdiction. Buller, J. This action cannot be wore 
ed, becauſe a particular remedy is pointed out by the a 1 
If chere had been no clauſe in the act, onto x 

commiſſioners to give ſatisfaction to the party aggrieved, 
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he 46th ſection authorized the commiſſioners to make any 1 
eur or — any part of the expences incurred by — agar x 
any houſe or building, in removing any of the obſtructions, m— 
or annoyances as aforeſaid, in ſuch caſes where the ee * 
or might be materially injured, on account of the pay * RE ary 
farily raiſed or lowered, and whereby ſuck cafes might be p 
entitled to ſome compenſation, | 
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am by no means ſatisfied that any action could be maintain» 
tained : there are many caſes in which individuals ſuſtain an 
injury, for which the law gives no action. For inſtance, 
pulling down houſes, or railing bulwarks, for the preſervation 
and defence of the kingdom againſt the king's enemies. This 
is one of thoſe ca es to which the maxim applies, ſalus papuli 
fuprema eft lex. If the thing complained of were lawtul at 
the time, no action can be ſuſtained againſt the party doing 
the act. In this caſe, expreſs power was given to the com- 
miſſioners to raiſe the pavement; and, nat having exceeded 
their power, they are not liable to an action for having done 
it. Groſe J. the clauſe in the act which empowers the com- 
miſſioners to award ſatisfaction, is deciſive againit this ac- 
un. Poſtea to the defendants. 

An action on the caſe, in the nature of waſte will lie againſt 
a tenant for years after the expiration of his term, for dila- 
pidations committed during the term. This was an action 


plaintiff had demiſed certain premites to one Fuller, for a 
term of years, expiring on 24th June 1775 ; that the defen- 
dants became aſſignees of Fuller; and before the expiration 
of the term, viz. on June 1, pulled down and demolithed 
the ſeveral fixtures mentioned in the declaration, but yielded 
up poſſeilion of the premiſſes on the 24th of June. It was 
objected, on the part of the defendant, at the trial, that Ful- 
ler having executed a counterpart of the leaſe, and covenant- 
ed for himſelf and his aſſigns, quietly to yield up the pre- 
miſes, with their appurtenances, at the end of the term, the 
action ſhould have been covenant, and not caſe, and ſubject 
to the opinion of the court on that que ion, the plaintiff had 
a verdict. By the court: there is no difficulty. Tenant for 
years commits waſte, and delivers up the place waſted to the 
landlord. Had tiere been no deed of covenant, the action of 
waſte, or caſe in nature of waſte, would have lain. Although 
the landlord by the ſpecial covenant, acquires a new remedy, 
he does not loſe his old: and it is clear, that an action of 
waſte lies againſt a tenant for years after the term is expired, 
only the writ muſt be in the fenuit, and not in the tenet (1). 


Kinlyſide v. 
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Thornton and 
others, M. 17. 
Geo. 3. C. B. 


upon the caſe, in nature of waſte; and it appeared that the 2 Black, 1117. 


In an action for ſtopping and obſtructing the plain- Luis v. Price, 


tiff's lights, Wilmot, J. ſaid, that where a houſe has been Worc. Sum. 


built forty years, and has had lights at the end of it; if the AF-1761. Eſpin. 


owner of the adjoining ground builds againſt them, ſo as to 
obſtruct them, an action lies, and this is founded on the 
ſame reaſon as where they have been immemorial, for this is 
long enough to induce a preſumption that there was origi- 
nally ſome agreement between tlie parties: and he fail, that 
as twenty years was ſufficient to give a title in ejectment, in 
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which he might recover the houſe itſelf; he faw no reaſon 
why it ſhould not be ſufficient to entitle him to any eaſement 
belonging to the houſe. 
offer ©. Git. And a reverſioner, as well as the party in poſſeſſion, may 
wy . 8 Geo. 3. bring an action for an injury done to the value of the inhe- 
B.R. 4 Hum. ritance: for in an action for ereCting a wall, whereby the 
MED plaintiff's lights were obſtructed, the declaration contained 
two counts. In the ſecond, the plaintiff counted as the rever- 
ſioner; and after verdich it was moved in aireſt of judgment, 
that the action did not lie by the reverſioner, being only an 
injury to the perſon in poſſeſſion; to which it was an- 
ſwered, that it was a damage done to the inheritance: and 
if the reverftioner wanted to tell the reverſion, this obſtruction 
would certainly leſſen the value of it. THE COURT were 
of opinion, that an action might be brought by one in re- 
ſpect ot his pofſeton, and by the other in reſpect of his 
inheritance, for the injury done to the value of it. 
are But no action will lie againſt a ſteward, manager, or 
wright, Mic. 36 agent, for damages done by the negligence of thoſe employ- 
Geo. 3. B. R. ed by him in the ſervice of his principal; but the principal 
6 Ter. £4 411. or thoſe actually employed, are only liable. In this caſe, the 
declaration ſtated, that the plaintiffs were poſſeſſed of a cer. 
tain cloſe, and alſo of a dwelling-houſe; that the defendant 
was poſleſſed of a certain coal-mine, under the ſurface of the 
ſaid clote and houſe, and worked his ſaid mine in a negli- 
gent, incautious, and unſkilful manner, &c. by reaſon 
whereot the ſurſace of the cloſe ſunk and gave way, &c. and 
the buildings were rent and rendered dangerous. It appear- 
ed at the trial, that the colliery belonged to an infant, and 
that the defendant had been appointed agent and manager 
thereof by the court of chancery; that he employed a bailiff 
under him, who ſuperintended the work ; that he hired and 
diſmiſſed the collicrs at his pleaſure; but that he took no per- 
ſonal concern in the buſineſs ; was not preſent when the in- 
jury complained of was done, nor had given any particular 
orders for working the mine in the manner which had 
occaſioned it. Upon this evidence, Lord Kenyon was of opi- 
nion, that the action could not be maintained againſt the 
defendant, who was the middle man, but that it ought to 
have been brought either againſt the perſon who actual 
committed the treſpaſs, or concurred therein; or againſt the 
ſuperior, the owner of the colliery, for whoſe benefit che 
work was carried on: and he therefore nonſuited the plain- 
tiff: of this opinion were the court, upon its being at- 
terwards moved to ſet the nonſuit aſide; for, per Lord 
Kenyon, it was never heard cf, that a ſervant who lures la- 
bourers for his maſter, was anſwerable for all their acts. 
Aſeburſt, J. agreed. Groſe, J. it frequently happens that a 


perſon's gardener employs labourers under him; yet it _ 
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could be contended, that on that account he would be an- 
{wcrable for damages done by them in the courſe of their 
employment. Lawrence, J. If the plaintiffs had given evi- 
dence that the detendant had particularly ordered tneſe acts 
to be done, from whence the damage had enſued, that would 
have varied the caſe, but no fuch evidence being adduccd, 
the opinion delivered at the trial was perfectly right, 


79 


2. By the diſturbance of another in a right.] An action Beau e. Bloom, 
on the caſe will lie for diſturbing another in a right, which M. 14 Geo 3. 


is annexed to a right of common. Thus, in a ſpecial ac- © 


tion on the caſe, the declaration ſtated, that “the plain- 
ut was pofſ7ſed of a mefſuage and ten acres of land in the 
pariſh of Ludham in the county of Norfolk, and by reaſon 
thereof had common of paſture in and upon Ludham walte, 
tor all nis commonable cattle, levant and couchant on the 
ſaid meſſuage and land, as belonging and appertaining 
thereto; and that time out of mind there was an ancient 
and laudable cuſtom, that every occupier of lands and tene- 
ments in Ludham, imiitled to ſuch common of paſture, may 
met and cut down ruſhes upon the f11d waſte, during the 
ſummer quarter, and place them in heaps to be cured and 
dried ; and then tate and carry them away for litter for his 
cattle, fo levant and couchant. But that the defendant had 
wrongfully and injurioufly ſpoiled, moved, and cut down ten 
acres of the graſs and ruſhes there growing, and toat away the 
Jame ; whereby the plaintiff could not enjoy the ſaii com- 
mon of paſture, and right of mowing, cutting down, taking 
ond carrying away ruſhes in ſo ample a manner, &c. There 
was a fecond count in trover, for two waggon-loads of 
ruſhes. Plea not guilty. On the trial, there was a gene- 
ral verdict for the plaintiff; and afterwards it was moved in 
arreſt of judgment, on the following grounds, 1ſt, that a 
cuſtom to take a profit in the ſoil of another is bad: to which 
t was an{wered for the plaintiff, that a cuſtom to take 
a profit in the ſoil of another is good, as in 3 Lev. 160, 
where it was reſolved, that a cuſtom for the freemen of 
Lynn, being owners or maſters of ſhips, to dig for ballaſt 
in the ſoil, of the mayor and burgeſſes is good, though not 
members of the corporation: fo, a cuſtom to dry nets upon 
ancther's ſoil is good; alſo a cuſtom of the hundred of 
Wirkſworth, in Derbyſhire, to dig for lead in another's ſoil 
good, which is ce tainly to take a profit in another's ſoil. 
eis a good cuſtom, that when a man hath agiſted his cattle 
in any park, in the time of a great ſnow, Pr neceſſity, to 
cut the branches of the oaks for them, 1 Rol. Abr. 560. 
pl. 12.— THE COURT agreed herein, and oyer-ruled the ob- 
Rtion.—The 2d objection was, that the title to the com- 
mn was ill ſet out in the declaration, It only alleged, that 
ue plaintiif was poſeſed of a meſſuage and lands; and. W 
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reaſon thereof, he of right had, and ought to have, com- 
mon: to which it was anſwered for the plaintiff, that this 
is an action for a tort againſt a —_ a mere wrong 


doer ; and it is ſufficient for the plaintiff to allege that he is 
poſſeſſed; he need not ſet out any title whatſoever ; and this 
hath been the conſtant and uniform way of declaring in ac- 
tions for diſturbances of common and funilar wrongs ever 
ſince the caſe of Strode v. Byrt, 4 Mod. 418. where a de- 
claration, ſtating that the plaintiff was poſſeſſed, &c. and 
ought to have common, was adjudged to be good: iſt, Becauſe 
it was an action grounded upon the poſſeſſion againſt a wrong 
der ; to which action a title would be only an inducement, 
2dly, That it was not neceſſary to ſet out any title whatſo- 
ever, becauſe (as to the defendant who did the injury) it ſtood 
indifferent, whether the plaintiff was the owner of the ſoil 
or not; the deſendant's buſineſs was to anſwer the wron 
alleged to be done by him; but that a right of common . 
be proved, and given in evidence, otherwiſe the plaintiff 
could not maintain his action, but what right was immate- 
rial. The court agreed herein, and over-ruled the objec- 
tion. The zd objection was, that it appeared by the decla- 
ration, that the plaintiff claimed the right to cut and take the 
ruſhes on the waſte for litter for his cattle as a right appen- 
dant to his right of common, which could not be in their 
nature and quality; as a thing incorporeal cannot be appendant 
to a thing incorporeal, and both theſe rights were incorpo- 
real. To which it was anſwered, that the right ta cu? and 
take ruſhes was not claimed, or alleged to be appendant to 
the right of common; but was alleged to be a part of, or as 
a circumſtance of the plaintiff's right of common, and was 
a very reaſonable and uſeful part thereof: and of that opi- 
nion were the whole court. The fourth objection was to 
duplicity in the firſt count, which, it was ſaid, conſiſted of 
a claim of two diſtinct and ſeveral rights, viz. a right of cen. 
mn, which doth not lie in prendre, for the plaintiff could 
not cut and take away the graſs from off the common, bu: 
could only feed and take it by the mouths of his cattle; 
and a right to cut and take away ruſhes, which lis 
wholly in prendre, could not be joined in the fame 
count with the right of common, which did not lie i 
prendre. To which the like anſwer was given as to the 56 
objection, viz. that the right to cut and abs the ruſhes wi 
only a circumſtance attending, or part of, the right of com- 
mon; and that both together might be reaſonably taken and 
conſidered as one united right; 2 the cuſtom is, that who- 
ever occupies land in the pariſh of Ludham, and has a right 
of common in the waſte, has alſo a right to cut and tabe 


ruſhes there: he cannot have one without the other, accoic: 
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1 ing to the cuſtom laid in the declaration, and found to be 
this true by the verdict + aud of chat opinion was the whole 
-ong court. Judgment for plaintiff, per tet cur. 
IC 18 In an action on the caſe, brought by one commoner Atkinſon v. 
this again! another, for a diſturbance of his right of common, T<'{ale, Ez. 13 
: the plaintiff in his declaration ſhewed his own particular 8 
over right ot com won, and charged, in general, that the defen-z Black. 17. 
te. dant, intending to iujure im, and deprive him of the bene- 
* hi of his om von on the iſt day of June, 1768, and on di- 
bo” vers days and times between that day and the day of ſuing 
feng forth the original writ, wrongfully and injurioufly eat up, de- 
ER - paſtured, and ſpoiled, the gras then growing, and being in 
ofa. the common, with divers ſheep and lambs, to wit, 200 ſheep, 
ood and 200 lambs ; whereby the plzintiff could not for a long 
e ſol tune (10 wit, during all the time aforeſaid) have, uſe, or 
ron enjoy his common of paſture in and upon the ſaid common, 
14 in ſo ample and beneficial a mamer as he ought to have had 
-ntif aud enjoyed the ſame ; but during all that time s deprived 
mate⸗ ot great part of the benefit and p ofit thereof, to his damage, 
diec⸗ &. The defendant pleaded the general iſſue; and, on the 
lecla- trial at the aſſizes, a verdict was found for the plaintiff, ſub- 
de the Je-t to the opinion of the court on this thort caſe, viz. The 
— plaintiff at the trial proved his rizht of common, as laid in the 
a declaration ; and that the defendant was alſo a commoner, and 
* had 1 the common by putting on more than his ſtint.— 
_ And the o jection was, that the plaintiff could not recover 
oe? ond under this general form of declaring, becauſe the declaration 
ant to did not ſtate the defendant's right ; and how, in particular, he 
larly had exceeded ſuch his limited right. By De Grey, Ch. J. 
id was and Gould, J (after the caſe had been twice 2r;ue). For- 
at opi- merly, if one of the commoners had ſurcharged the com- 
vas to mon, by putting more cattle into the common than he ought 
ſted of 50 have common for there; then that commoner who was 
„em- Asrieved, ſued out a writ of admeaſurement af paſture, and 
2.50% by that ſuit all the commoners were admeaſuted, as well 
n, bet thoſe who had not ſurcharged the common, as he who had 
cattle; lurcharged it; and he who brought the action was alſo to 
ch lies te admeaſured. This writ of admeaſurement was an ex- 
„ ſame cellent remedy, whereby the ſeveral rights of all the com- 
lie in OD were - or ſettled and aſceraained by a jury. In- 
the zů * of chis writ o admeaſurement againſt a commoner for 
1es Was r an action upon the caſe has been introduced, 
f com. no uled as a more eaſy and ſpeedy remedy for one com- 
ken and 5 ner againſt another. I am ot opinion, as t preſent ad- 
at who- led, that this general way of declaring is well enough: the 
a right 3 ſtates the plaintiff's richt »f common, and that 
nd tabe y defendant has wrongfully and in uri eat up, depaſtur- 
accord: and ſpoiled the gratis on the common with divers ſheep 
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and lambs: and the caſe ſtates, that this is true; for it ſtates, 
that he ſurcharged the common, 9 putting in more than his 
flint. The defendant _— nows his own right, and 
might either have pleaded it ſpecially, or given it in evi- 
| dence upon the general iſſue ; and there is no * to 
| either fide by this general way of declaring. Mares, J. 
| doubting, the court nd the caſe, to be argued again 
at the bar; after which De Grey, Ch. J. delivered the judg- 
ment of the whole court for the plaintiff, in ſubſtance as 
follows :—Two material things are to be ſhewn in a decla- 
ration of this ſort, aſt, The plaintiff's right of common: 
and, 2dly, The diſturbance of that right by the defendant. 
The plaintiff has well and ſufficiently ſhewn the firſt ; and 
the queſtion now is, whether he has well and ſufficiently al- 
leged and pointed out the latter, viz. the diſturbance of his 
right by the defendant; whether he (the plaintiff) ought not to 
have pointed out the particular ſpecific 1 by ſhewing 
how, and by what ways and means, the defendant ſur- 
charged the «common. The declaration ſtates the plain- 
C. tiff's right of common fully, and the diſturbance by the de- 
1 | fendant in general terms. The defendant might have pleaded 
his right of common to put in a certain number, and fuch 
plea would have been good. Then the plaintiff muſt ether 
_ have denied the defendant's right of common abſolutely, or 
4 have taken it by proteſlande, and replied that the defendant 
| ad furcharged, and put on 200 ſheep, when he had only 
4 right to put on 100. This replication would not have 
been a departure, but would have fortified the declaration; 
for the platatiff cannot divine what defence the defendam 
will ſet up. This alſo being an action upon the caſe, the 
pliantiff might have given his whole right in evidence upon 
the general iſſue. It is not at all material one way or other 
that the whole of this caſe ariſes out of the plaintiff's own 
| *vidence : it appears he has a good cauſe of action, and 
| is injured, So, upon the whole, we are all of opinion tha! 
| the declaration is right, and judgment muſt be entered for 
the plaintiff, 
beten Til, And one commoner may maintain an action againſt ar- 
* 57 _ „other for ſurcharging the common, notwithſtanding he may 
35 70 8 Banfelt have ſurcharged it. — This was an action on the 
cate by one commoner againſt another for ſurcharging the 
common, At the trial at the aſſizes, the plaintiff proved the 
tict of the defendant's having ſurcharged; but, it appearing 
that the plaintiff had alſo ſurcharged to a greater amou! 
than the defendant, the plaintiff was nonſuited. A rule wa 
oh ained to ſhew cauſe why the nonſuit ſhould not be ſe 
ie, and a new trial granted; becauſe one tort could noi 
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be ſet off againſt another. Buller, J. (1). The only 
queſtion is, whether any injury has been done by the defen- 
dant to the plaintiff? It the detendant had turned the ſuper- 
numerary cattle on the common by the licence of the lord, 
che plaiatiff could not have maintained this action, becauſe 
the defendant would not have been a wrong doer : but here 
he is a wrong doer, and the plaintiff is entitled to an action 
without proving any ſpecific damages. And the plaintiff 
having alſo ſurcharged, makes no difference in this action; 
for one tort · cannot be ſet off againſt another. Here the 
plaintiff has proved the whole of his declaration, by prov- 
ing his right to the common, and that the defendant put on 
t more cattle than he had a right to do; and whether the 
plaintiff exceeded his right or not, makes no part of the ifſuc, 


which the jury were to try. The iſſue is, whether the defen- 


cant has been guilty of any wrong, and whether the plaintiff 
has been injured by it in the ſmalleſt degree? and I am clearly 


of opinion that he has. Greje, J. was of the fame opinion. 
Rule abſolute. 


Alſo, it a perſon hath a right to fit in a particular pew in Stocks . Booth, 


2 church, and is diſturbed therein, he way have an action 


M. 27 Geo. 3. 


of treſpaſs on the caſe ; but he muit ſet forth his title to be _ CE 


either by preſcription, as appurtenant to a meſſuage, or by 
a faculty from the ordinary, and bare poſſeſſion will not give 
2 Tight, becauſe every pariſhioner has a right to go into the 
church. Thus, in an action on the cafe tor diſturbing the 
plaintiff in his pew, the declaration ſtated, that the plaintiff 
had a right to this pew, without I-ying it to be appurtenant to 
a meſuage in the pariih. At the trial of this cauſe at the 
albzes, the plaintiff did not {et up any claim under a faculty 
tom the biſhop, or ſhew any enjoyment in reſpect of any 
1ouſe, hut offered evidence of poſſeſnon for above 60 years, 
and would have derived a regular title from one Chappel, to 
«hum the miniſter and church-wardens, in the year 1718, 
gave their conſent, in writing, to build the pew in queſtion. 
The judge was of opinion that this did not entitle the plaintiff 
'0 recover, and directed a nonſuit, which was afterwards 
moved to be fer aſide, on three grounds: 1ſt, That no facul- 
was neceſtary in this cafe to ſupport the plaintiff's action. 
ally, That it a faculty were neceſlaryv, it might be preſum- 
| after ſuck a length ot poſſeſhon. 2dly, This being a poſ- 
cen action, mere poſicſhon was ſuſſicient to maintain it 
gainlt a wrong doer, To which it was anſwered, that no 
le to a pew can he derived but by preſcription, or by a fa- 
-ulty: that there was no pretence for the firſt, as the pew 
vas heult only in 1718, and no title was claimed under a 


Ce ers — as 


—— — — — 


, Adſent Lord K-ny0n, Ch. J. and 4 A, J. 
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faculty ; but that even if there had been one to the perſon 
who built the pew, the action could not be maintained, be- 
cauſe that perſon could not have conveyed his right under 
that faculty: for a faculty to a man and his heirs (1) 1s not 
good in point of law, as a ſeat in the church does not belong 
to the perſon but to the houſe. And that as to the poſſeſ- 
ſion, on which the plaintiff relied, there could be no poſſeſ- 
ſion to ſupport ſuch an action as the preſent, but as belong- 
ing to the houſe. Aßphurſt, J. A bare poſſeſſion can never 
give a right, becauſe every pariſhioner has a right io BO in- 
to the church; and therefore it is the plaintift's own fault it 
he do not gain to himſelf a complete title to a pew, which 
he may do, either by applying to the ordinary for a faculty, 
or to the miniſter or church-wardens to allot him a ſeat in 


the church. But if the plaintiff will not take the trouble of 


applying to the ordinary for a — or to the miniſter or 
church- wardens to allot him a ſeat, he cannot maintain this 
action, though againſt a wrong-doer ; becauſe he has not 
ſet forth that the pew. is appurtenant to a meſſuage in the 
pariſh: if bare poſſeſſion were allowed to be a ſufficient 
title, it would be an encouragement to commit diſorders in 
the church; for diſputes would frequently ariſe reſpecting 
the poſſeſſion. Buller, J. This is an action on the caſe, and 
not an action of treſpals. 7reſpaſs will not lie for enterin 
into a pew, becauſe the plaintiff has not the excluſive — 
ſeſſion, the poſſeſſion of the church being in the parſon. 
The word poſſeſſion muſt always be 4 ſecundum 
ſubjectam materiam. Therefore, in an action on the caſe for 
diſturbing the plaintiff in his pew, for which treſpaſs will not 
lie, the ogy, on prove a right either by preſcription, or 
by a faculty. If a faculty be annexed to a meſſuage, it may 
be transferred with the meſſuage to another perſon. And, 
therefore, if the plaintiff had declared for diſturbance in a 
pew, as annexed to a meſſuage in the pariſh, ſuch a right 
would have been colourable, and againſt a wrong-doer would 
have been ſufficient. A pew may be annexed to a houſe by a 
faculty, as well as by preſcription, for the latter ſuppoſes a 
faculty. I have lately ſeen a faculty for exchanging ſeats in 
a church. After ſtating, that A. in right of a particular houſe 
in the pariſh, had immemorially a right to a certain pew in 
the church, the ordinary gave his conſent to exchange it tor 
another, but ſtill each was annexed to the houſe. There 
cannot be a giftof a pew to a man without a faculty. It muſt 
alſo be laid as appurtenant to a meſſuage : and there never 
exiſted a caſe before the preſent, where the plaintiff attempt- 
ed to make out a title to a pew, without laying it to be ap- 


(1) Poph. 240. 
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purtenant to a meſſuage. A faculty of a pew to a man and 
his heirs is not good; ſo of an aiſle in the church. I am 
therefore of opinion that this nonſuit is right. Rule diſ- 
charged. 


But here the plaintiff claims by preſcription, evidence of Rogers +. 
Brooks et wr. M. 
24 Geo. 3. B.R. 
x > — 1 Ter. Rep, 431. 
the church, will be ſufficient to maintain the action; for it (a. 4. * 


an uninterrupted poſſeſſion for a ſeries of years, under a gift 
from the rector and church-wardens, after the rebuilding of 


will be preſumed that the poſſeſſion was given under an cid 
immemorial right. In an action on the caſe for diſturbing the 
plaintiff in his pew, the declaration ſtated that the plaintiff was 
poſſeſſed of an ancient meſſuage, and that he had, as appur- 
tenant to that meſſuage, the ule and occupation of a certain 
pew, and that the wite of the defendant ſat in the pew, and 
prevented him from enjoying it. On the trial at the aſſizes, 
the jury found a verdict for the plaintiff; and the moſt ma- 
terial evidence given was as follows: ſeveral witneſſes ſwore 
that above forty years ago this was an open pew; that about 
that time the church was pulled down; and that the rector 
and church- wardens, after the church was rebuilt, put the 
Blinch family (under whom the plaintiff claimed) into poſ- 
ſeſſion of the pew, which they had enjoyed uninterruptedly 
ever ſince, till about two years ago, when the defendant, who 
claimed under another eſtate, called the Minxford eſtate, be- 
gan to moleſt them. A new trial was moved for, on the 
ground that the evidence deſtroyed the plaintiff's title, which 
he claimed by preſcription. Bur by lord Mansfield, are 

* 


The plaintiff's title to this pew is, that it has immemoria 


| belonged to the houſe which he poſſeſſed. The plaintiff, in 


ſupport of his claim, proved that he was put in poſſeſſion of 
this pew by the rector and church-wardens thirty-ſix years 
ago. The queſtion is, Whether this act of the rector was 
to give poſſeſſion under an old immemorial right, or in conſe- 
quence of @ new gift. There are ſtrong reaſons to induce 
us to ſuppoſe it was not a gift: they would not make a gift 
of that which other people claimed. A gift cannot be made 
without a faculty; and there is none in this caſe. The 
Winxford family have acquieſced for thirty-ſix years, which 
is almoſt double the time which the ſtatute of limitations re- 
quires as a bar in certain caſes. Willes, J. it is very com- 
mon, when a church is rebuilt, to leave the adjuſtment of 
the pews to the rector and church-wardens; and thus I ſup- 
poſe the plaintiff got his pew at the adjuſtment, in right of 
bis meſſuage: but after ſo long a poſſeſſion, I would preſume 
5 oe in favour of the plaintiff. 


ut though a preſcriptive right to a pew may be preſum- Griffiths v. 


ed, from evidence of an uni terrupted poſſeſſion for a ſeries Mt: 


of years, yet that preſumption may be deſtroyed by proof; 2. Rach. 296, 


t its origin being only of a modern date, and for accom- 
G 3 modation 
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modation. This was an action on the caſe for diſturbing 
the plaintiff in a pew in the chancel of Llanover church; and 
the plaintiff ſtated, that he was poſſeſſed of à certain ancient 
mefluage, &c. with the appurtenances, in the pariſh of Llan- 
over, and claimed the uſe and benefit of this pew for himſelt 
and his family inhabiting in the ſaid meſſuage, as belonging 
and appertaining to the ſaid meſſunge. At the trial at Mon- 
mouth aſſizes, it appeared, that in 1758, in confequence of 
a diſpute between the wife of I'. Mathews, under whom 
the plaintiff claimed, and another perſon, both tenants ot 
Hanbury, reſpecting a teat in the body of the church; the 
vicar, by way of accommodation, offered to give up a place 
for a ſeat in the chancel, for the uſe of Matthews, and ta 
provide the materials, if Hanbury would defray the ex- 
pence of erecting a pew there; the offer was accepted, and 
a new pew was made in the chancel, The place wher: 
the new pew was made, was bctore that time an open feat, 
an old pariſh cheſt being there, and two or three indifferent 
perſons, neither connected with Hanbury or Matthews, 
uſually fitting there, as well as Matthews; after the building 
of this pew in 1758, J. Matthews continued in poſſeſſion 
till the time of his death. about ſeven years ago; and fie 
that time, it was conſtantly occupied by the family of the 
Matthews, until this action was brought. I'. Matthew: 
deviſed his eltate to his fon W. Matthews, who conveves 
to the plaintiff; but no mention was made of the pew in 
the conveyance. Greſe, J. who tried the cauſe, lett it to 
the jury, to conſider whether or nat, under all the circum— 
jitances of the cafe, this pew, ſo erected in 1758, was ap- 
purtenant to the plaintitt's ancicat meſſuage; who found 
&l1:it it was not, and gave a verdict for the defendant. A 
rule having afterwards been obtained for a new trial, the 
caſe of Rogers v. Brookes was mentioned, and relicd 9: 
in {upport of the rule. But THE couRT concurred in fup— 
porting the verdict: and Buller, J. delivered himtelf to, 
following effect: A ſeat in a church may be annexed to 
houſe, either by a faculty, or by preſcription ; and fro! 
long uninterrupted uſage, a faculty may be preſumed : it 
impoſſible to determine, @ priori, what evidence will or „ 
not be ſufficient to ſupport ſuch a right: it muſt Vary i 
each particular caſe. Evidence of cortinurd poſſeſſion {inc 
the year 1758, unanſwered and unexplained, would Das vi 
frffictent ta ſupport the plaintiff's claim, that the cate fins 
thus; there was evidence, Wiicther weigluy or not, it n 
necellary for us to decide, that tho c under whom the plain”! 
claims had a feat belonging to their houſe in the body et 
church; there was alſo ſome evidence that they uſed a feat 11 
the chancel. If the caſe had reſted on this only, it would 
have been a queſtion of evidence for the determination ot 
the jury: but it alſo appears, that prior to 17 58, when the 
pew 
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was erected, there was no pew at all in the chancel; 
and that the old open ſeat was 2 by different perſons. 
If it had not appeared, when or at whoſe expence this pew was 
built, or that it had not been a pew at all before 1758, poſeſ- 
lon from that time would have been ſuſhcient evidence 
to have warranted the jury in preſuming, that a taculty had 
been granted to the plaintiff's anceſtor to build this pew in 
the chancel ; but thoſe circumſtances were proved, and they 
deſtroyed the preſumption. 
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And the ſentence of the eccleſiaffical court, admoniſhing Crofs v. Salter, 
a party not to diſturb another in the enjoyment of a pew, £239 Geo 3: 


is not concluſive evidence as to the right upon a trial at com- 
mon law. This was an aCtion on the caſe brought by the 

laintiff, who was poſſeſſed of a meſſuage, by virtue where- 
of he claimed a pew in the pariſh church, as appertaining 
to the ſaid meſſuage, and complaining that the defendant in- 
terrupted him in the enjoyment of it. At the trial of the 
cauſe at the aflizes, the plaintiff called witneſſes, who prov- 
ed, that he and thoſe whoſe eſtate he claimed, had ſat in the 
pe between fifty and ſixty years paſt, from the time that it 
was firſt built for one Richard Croſs; and that before that 
ume there were very long benches on the ſpot, on which 
the fingers uled to fit. He alſo produced a ſentence of the 
conſiſtorial court upon a libel againſt the preſent defendant 
and his wife for diſturbing him in the right to this pew, by 
which the conſiſtorial court decreed, that the peto in auen 
ud belong to the plaintiff, and admonithed the defendants 
not to diſturd the plaintitF in his rig tt Upon appeal to the 
court of arches from this ſentence, that court reveyſed the for- 
mer ſentence, and retained the principal cauſe ; and by an in- 
terlocutory decree, admoniſhed the defendants not to fit in the 
ſaid pew : from the ſecond ſentence the defendant appealed 
© the delegates, on the ground that the court of arches had 
done wrong in retaining the principal cauſe, and in ad- 
moniſhing them not to fit in the pew, but that court diſ- 
mil the appeal, with coſts, and remitted the cauſe to the 
arches, The defendant's counſel reſted the defence upon 
the ground that the 1 of reverſal in the court of arches, 
confirmed by the ſentence of the court of delegates, was 
concluſive againſt the claim of right, fet up by the — 
on which the action was founded; and the judge being of 
that opinion, nonſuited the plaintiff. "Afterwards it was 
move; that the nonſuit mi Fit be ſet afide, and it was 
urged that the libel in the eccleſiaſtical court was for a diſ- 
turbance (1); and in that ſuit it was not neceſſary to 
go into the queſtion of 77ght to the pew in diſpute : that, 
however, having improvidently given a judgment on the 


(1) In reſpe& whereof they have a concurrent juriſdiftion with the 
echtes of common law. ; 
G4 right, 
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right, it was afterwards reverſed by the court of arches, pro, 
bably on the ground that it was immaterial to conſider in 
that ſuit, in whom the right to the ſeat w s veſted, But the 
judgment of reverſal did nut decide that the plaintiff had no 
right to the pew, neither did it give any right to he deſeu- 
dant; that the ſubſtance of the three ſeutences in the dif- 
ferent courts only amounted to this, that the plaintiff "iy 
his «llegation, that the defendant had diſturbed him; but the 
queſtion of right remained undetermined. THe CouRT wee 
of opin:on, that the proceedings of the eccletiaſtical courts 
were not concluſive evidence; but ſaid, what weight they 
would have on another trial, was not for their conſideration, 
Rule for a new trial abſolute. 

If, by an ancient cuſtom, * the tenants, inhabitants, and 
reſiants of and in a manor, are bound to grind all t eir 
corn, grain, and malt, which (hall be by them uſed, or {pent, 
ground, wi hin the manor, at a particular mill; an action 
on the caſe will lie for uſing and ſpending, ground, within 
the manor, any corn, grain, or malt, ground elewhere, than 
at the particular mill; and if ſuch a c {tom has b en eſta- 
bliſhed and confirmed by a decree of the court of exche- 

uer, its reaſonableneſs cannot be afterwards controverted, nor 
the exiſtence of the cuſtom litigated any tur her before a jury, 
This was an action on the caſe, and the declaration ſta ed, 
& That the plaintiff was poſſeſſed of certain corn-mills, within 
t the manor of Settle, and em itled to toll: That during all the 
time of his poſſeſſion (1), al] the tenants, inhabitants, and 
% refiants, within the manor ought to have ground all their corn, 
« grain, and malt, which by them ſhould be uſed or ſpent, 
„ground, within the manor, at the plaintiff's mills, and nt 
* elſewhere ; but that the defendant did, kuowingly, &c. 4% 
% and ſpend, ground, within the ſaid manor, divers l:rge 
& quantities of corn, grain, and malt of tne defendant, which 
«* had been ground elſewhere than at the plaintiff's mills,” The 
defendant pleaded the general iſſue; and the cauſe coming 
on to be heard at the aſſizes, the plaintiff, to prove the cul- 
tom, produced, beſides ſeveral witneſſes, iſt, The proceed- 
ings in a ſuit in the exchequer, M. 5 Geo. 1. wherein the 
then occupier of the mills was plaintiff, and ſome of the te- 
nants and reſianis in the manor defendants; and in which an 
iſſue was directed to try the validity of the cuſtom. 2dly, 
The record of the verdi&t, Hil. 8 Geo. 1. whereby the jury 
found the cuſtom in the ſam words as ſet forth in the de- 
claration. zdly, A decree of the court of exchequer, of 28th 
une 1722, eſtabliſhing and confirming the cuſtom. 4thiy, 
he proceedings in 1756 and 1757, on a ſcire facias, to re- 


— 
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(1) Ir is not neceſſaty in the declaration in this action, to ſay, that 
the inhabitants had and ought immemcrialy, nor is it neceſſary to /aY 
ne mills to be ancient mills, 
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rive the decree againſt ſome of the inhabitants (1). To 
ſhew the breach, the plaintiff's mi.ler proved an acxnow- 
ledgment by the detendant, that he had uſed American flour. 
The & demurred to the evidence; and, on tue argu- 
ment, it was contended, 1ſt, That the cuſtom was not 
proved. 2dly, That it was void. gdly, That the b each by the 
defendant was not proved. By Lord Mansfield (who deli- 
vered the opinion of the court) This is an action on the 
cafe, in which the plaintiff ſtares, preciſely and ſpecially, 
his ground of action, which is, that he is poſſeſſed of cer- 
tain mills at Settle; and that no tenant, inhab tant, and re- 
fant within the manor, can ſpe..d or uſe corn, groun i, which 
has not been ground at the plaintiff's miils. The breach aſſign- 
ed is, tht the defendant uſed, ground, within the ſaid manor, 
ſeveral quantities of corn, winch the defendant well knew 
to be ground eliewhere than at the plaintiff's mills. To this 
the detendant has pleaded not 7 ilty. The iſe is—on che 
cuſtom the defendant being ſubject to it—and the breach. 
The plaintiff muſt prove all the three points. The defendant 
does e ough it he ditprove any of them. The parties go to 
trial by the authority of the court, to enquire into the truth 
of theſe f cts. This is not like an ejeclmeut, or an action 
for money had and received, where concluſions only are 
ſtated in the declaration, and the premiſes appear in the evi- 
dence, Every thing to be proved is here ſet Erh! and they 
have nothing to do at the trial with the queſtion, whether 
the facts, as alleged in te declaration, are or are not ſuffi- 
cient to entitle the plaintiff to recover? If that had been in- 
tended to be diſputed, it might have been done in mine, by 
a demurrer to the declaration. As to the eviden e, it ſeems 
to me, that the culiom eſtabiiſhed by the decree by the court 
of exchequer, is the ſame in ſubſtance with that on which 
this ction is brought, It is aſmitted on the record that the 
mills are the ſame; and that the detendant is reſiant in the 


— 
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(1) In the cafe of the Manchefter mil is in the duchy court, z 1ſt May, 
1757, there was an application to revive by / ire facts, a decree of 
5 Je. t. againit the defendants. Ihe decree had eſtabliſhed a cuſtom, 
that all the inhabiants of Mancheſter ſhould ſead their corn which was 
to be ſpent in their houſes, to be ground at the plai tiff s mills. The 
defendants had b-ught bread made of flour, which the bakers had 
doug ht from ſome — in the neighbuurhood, and which had not 

en ground at the plaintiff's mills. Lord Manyje'd in a folemn ar- 
gument, which he delivered on the occafion, laid it down, 1it, That 
the decree eſtabliſhing the cuſtom, and which had been confirmed by 
hers, both of a prior and ſubſequent date, ought not to be contro- 
vented, nor the ex ſtence of the cuſtom litigated any further before 2 
ry. zdly, That ſuch a decree binds all perſons under the fame deſcrip- 
ton with the original defendants. But, zdly, That it is only in the caſe 
& a dj breach, that ſuch a decree can be revived by fire facas, 
and if ut 1s evaded, the method of proceeding is by a ſupplemental 
bl, Dong. 222. (n. 13.) 

mano. 
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manor. His Lordſhip then ſtated all the material parts of 
the evidence; and ſaid—to this evidence the defendant has de- 
murred; and THE ONLY QUESTION is, Whether, if the jury 
believed the evidence, it is competent to maintain the iſſue, 
As to that queſtion, there is no doubt but the proceedings 
m the exchequer are evidence to prove the cuſtom ; aud 
that the parol teſtimony of the plaintiff's miller is evidence 
to ſhew, that the defendant uſed flour not ground at the 
plaintiff's mills, The demurrer ſeems to be founded on 
miſtake, concerning the nature of ihis proceeding. It was 
argued as if it had — a demurrer to the declaration, or a 
motion in arreſt of judgment: on the objection, that tie 
cuſtom could not be ſupported in law beyond the caſe of corn 
in a grindable ſtate, and could not extend to the uſing <4, 
flour imported or given to the inhahitants, and ground be- 
fore it came to their poſieſhon. But that is not now betore 
the court, nor was it under the cognizance of the jury. No 
thing can be ſtronger to ſhew this than the judgment which 
we mult give, vw. that tos evidence ws Jufficient to main. 
rain the ee. Thus will not be final ; the conſequence will 
be the ſame as if a verdict had þeca given for the plainatt, 
But there is one. defect which would not have been tif theie 
hd been a verdict, namely, that no damages have been al. 
teſſed ; and therefore there muſt be a writ of enquiry. After 
that, the deſendant ray take advantage of any oþje-tion to 
the declaration, by moving in areft of judgment, or brivg- 
ing a writ of error. We are all of opinion, that the c. 
dence was ſuſficlent, —u wiit of enguiry having afterwards 
been executed, and damages taken for the plaintift. I tic 
detendant moved in aireft of judgment, and objected to the 
validity of the cuſtom to the extent inſiſted upon, contending 
that the words ju which the cuſt om was ftated, mcant only 
that all tlie corn which the inliabitants ſhould uſe ground, 4 
which ſhould be ground within the mancr, mutt be ground 
tie plaintiff's mills; and if ſo, the defendant could not be 
charged with a direct breach, and there was no fraudulcu 
evaſion lad, But, by Lord Mansfi-id, When we hear! 
this argued, a doubt aroſe on the extent of the cuſton, 
whether it gocs only to corn growing iu the mano, 45 
ground there, or to all ground corn, Wherever it Wa! 
grow, which is conſumed within the manor. But it op 
pears from the anſwers in the ſuit in the exchequer, Which 
his Lordſhip read, that the defe.:dants there inſiſted on tic 
reſtrained ſenſe, and that they were not bound to grin 
corn Which grew out of the manor; and the decree elti- 
bliſhed the cuttom to the extent now inſiſted upon, and 
proves it to be reaſonable. Judgment for plaintiff. | 
Tripp v. Frank, An action on the caſe will lie for diſturbing another n 
Tr. 32 Ces. 3. his right to an excluſive ferry, but not if the alleged Gift urd 
25th Frag ance aiſe from the conveyance of perſons to à pace eüker 
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above or below the eſtabliſhed ferry, to which the ferry- 


man is not compellable to provide boats. This was an ac- 
tion on the caſe, wherein the plaintiff declared, That he 
was poſſeſſed of Southferry over the Humber, and that the 
detendant wrongfully carried perſons and cattle from King- 
ſton upon Hull, to Barton and other parts of the — ; 
whereby the plaintiff was injured in his right to his ferry, 
and loft his tolls. It was proved at the trial, that the plaintiff 
was leſſee of the corporation of Kingſton upon Hull; and he 
proved a preſcription in them to an excluſive ferry, between 
that place and Barton, on the oppoſite coaſt of Lincolnſhire: 
and it appeared that the defendant, who was the owner of a 
market-boat at Barrow, had carried over perſons at diffe- 
rent times, from Kingſton upon Hull to Barrow, to which 
place they were going, and which was two miles lower 
down the Humber than Barton, upon the ſame coaſt. It 
was ſhewn that there was a daily ferry between Kingſton 
and Barton, but none to any other part of the Lincolnſhire 
coaſt. A verdict was taken for the plaintiff of 1s. with 
liberty for the defendant to enter a nonſuit, if the court 
ſhould be of opinion the plaintiff was not entitled to recover. 
A rule to ſhew cauſe having been granted for that purpoſe, 
cauſe was ſhewn; but it was admitted, that the ferryman 
was not compellable to provide boats to any other place on 
the Lincolnſhire coaſt beſides Barton. By fd Kenyon, Ch. 
J. the evMence does not ſupport this action. It certain 
perſons wanting to go to Barton, had applied to the defen- 
(ant, and he had carried them a little diſtance above or be- 
low the ferry, it would have been a fraud on the plaintiff's 
right, and would be the ground of an action. But here, 
theſe perſons were ſubſtantially, and not colourably merely, 
carried over to a different place; and, it is abſurd to ſay, that 
16 perſon ſhall be permitted to go to any other place on the 
Humber, than that .to which the plaintiff chuſes to carry 
tem: it is admitted that the ferryman cannot be compelled 
% carry paſſengers to any other place than Barton: then his 
right muſt be — Hoa with his duty. AÞhurft, J. 
te plaintitf's claim is ſo unreaſonable, that it cannot be 
iupported : according to his argument, if a paſſenger wiſhed 
o croſs over from Kingſton to the Lincolnthire coaſt, three 
miles eaſt «ard, he muſt neceſſarily be firſt carried to Bar- 
ton, where he would be many miles diſtant from his place 
vt deſtination ; whereas if it were not for this ferry he might 
go over directly. Buller, J. The right the plaintiff has 
ellabliſhed by evidence, extends only from Hull to Barton, 
and back again, The queſtion of fraud might ariſe in this 
way, by ſaying, that though the defendant really meant to 
90 to Barton, he went in traud of the plaintiſt's claim, a 
latle above or below the ferry. But in this caſe, the defen- 


dant 


YH! 
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dant had no intention of going to Barton; his place of def. 
tination was Barrow, at the diſtance of two miles from 
Barton, to which place the plaintiff's right does not extend, 
and to which he ſays, he is not compellable to go. Grofe, J. 
of ſame opinion. — Rule diſcharged. _ 2 
keymer o. Som- In an action for obſtructing a way, if the plaintiff prove 
mers, Hereford a long and uninterrupted uſe of it, it will be ſufficient to at- 
Sum. Aff 1799 ford a preſumption of a grant or licence from the plaintiff; 
oy ee is for where in an action for obſtructing a way, the plaintiff 
proved, that Fowler was ſeized of the plaintiff's tenement, 
and the defendant's cloſe ; and, in 1753, conveyed the tene- 
ment to the plaintiff, with all ways therewith uſed, and that 
this way had been uſed with the tenement, as far back 
as memory could go; the defendant produced a ſubliſting 
leaſe from Fowler, for three lives, made in 1723; by which 
Fowler demiſed the field in queſtion in as ample manner 
as one Rock, a former tenant, held it; and in this leaſe, there 
was no exception of a way over the cloſe. Yates, J. held 
that by the leaſe, without any 2 the way was gone, and, 
therefore, could not paſs under the general words, all ways : 
but as there were thirty years intervening between the de- 
fendant's leaſe, and the plaintiff's 2 and the way 
had been uſed all the time, that was ſufficient to afford a 
preſumption of a grant or licence from the defendant, fo as 
to make it a way lawfully uſed at the time of the plaintiff's 
conveyance, and then the words of reference would operate 
upon it, and the way would paſs. 
If the king grant a patent for the ſole uſe of a new ed 
vention, and the patent is good in law, an action hes again 
any perſon who infringes upon it. 
Millar v. Taylor, Fer patentecs for —— inventions are left by the ſtat. 21 


NI. N. P. [75] 


Fa. 5 Geo. 3. ac, I. c. 3. to the common law, and the remedies which fol- 
BR. 4 Ban. Jow the nature of their right, but to render the letters pa- 
2323. 


tent valid, all the conditions required by the above ſtatute 
muſt be obſerved. | 

The general queſt ions on patents are, 1ſt, Whether the 
fon, fit. tG invention were known and in uſe before the patent? 2dly, 
3 _ Whether the ſpecification is ſufficient to enable others to 
Marsfieid, Bull. make it up? ; 
N. P. [70]. The meaning of the ſpecification 1s, that others may - 
taught to do the thing for which the patent 1s — ; an 
if the ſpecification is falſe, the patent is void; for the mean- 
ing of the ſpecification is, that after the term the public 
ſhall have the benefit of the diſcovery. 

Therefore in a patent for truſſes for ruptures, the ppc 
omitted what was very material for tempering ſteel, _— 
was rubbing it with tallow, and for want of that, Lor 
Mansfield held it void. 
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So on a ſcire facias to repeal a patent, four iſſues were The king v. 


eſ- joined on the record. xſt, That the patent was inconvenient 32 ſite. 
om do his majeſty's ſubjects in general. 2dly, That the inven- 158 2 
nc, WF tion at the time of granting the patent, was not a new in- NP. [77]: 
I. vention, as to the public uſe and exerciſe of it in — 
3dly, That it was not invented and found out by the defen- 
ove dant. qthly, That the defendant had not, by — 
5 particularly deſcribed and aſcertained the nature of the in- 
1 


| againſt law, and cannot 


vention, and in what manner it was to be performed. Buller, 
held, that the firſt iſſue was merely a conſequential one, 


it ſtated no fact which could be tried by a jury, or which 


the defendant could come prepared to anſwer, and therefore, 
refuſed to hear any evidence, but what applied to the three 


| laſt iſſues; and he laid down the following rules: 1ſt, A 


man to entitle himſelf to the benefit of a patent of. mono- 
poly, muſt diſcloſe his ſecret and ſpecify his invention, in 
ſuch a way, that others of the ſame trade, who are artiſts, 
may be taught to do the thing for which the patent is grant- 
ed, by following the directions of the ſpecification, without 
any new invention or addition of their own. 2dly, He muſt 
ſo deſcribe it that the public may, after. the expiration of the 
term, have the uſe of the invention in as cheap and bene- 
hcial a way as the patentee himſelf uſes it; and, therefore, 
if the ſpecification deſcribes many parts of an inſtrument 
or machine, and the patentee himſelf uſes only a few of 
them, or does not ſtate how they are to be put together or 
uſed, the patent is void. Fly. If the ſpecification be in 
any part of it materially falſe or defeCtive, the patent is 
be ſupported. 


So in an action on the caſe, brought againſt the defendant Turner v. Win, 


for infringing the plaintiff's patent, which was granted to ** 
* 8 3 Geo. 3. BR. 
im for producing yellow colour, for painting in oil or water, 


and making white lead, and ſeparating the mineral alkali from 
common ſalt, all by one procels : on the trial before Buller, J. 
2 verdict was found for the plaintiff, and on a motion to ſet 
alide that verdict and grant a new trial, Buller, J. ſtated the 
fats; and obſerved, that at the trial three obſections had 
been taken to the ſpecification : 1ſt, That after directing 
that lead ſhould be calcined, it directed another ingredient, 
namely, minium to be taken, which would not ow the 
Purpole ; as it was not ſaid, whether the minium ſhould be 
calcined or fuſed : for if it had any reference to the preced- 
ing words, then it ſhould be calcined, and ſo it would not 
produce the effect, fuſion being neceſſary. 2dly, That it 
lirefted any kind of foil ſalt to be taken, whereas only one 
kind of foſil ſalt, namely, ſal gem, would auſwer the pur- 
poſe, becauſe it muſt be a marine ſalt. gdly, That all theſe 
ings put together, did not produce the thing intended ; and 
mat the patent was for an invention to do three things in 

1 | one 


r, Hil. 27 
Ter, Reg. 6 
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one proceſs, whereas one of them, namely, white lead, 
could not be produced at all, for that a white ſubſtance mere- 
ly like lead remained, applicable _ to ſome of the pur- 
poſes of common white lead. The learned judge then faid, 
that at the trial he had told the jury, that if either of theſe 
objections were well founded, it would avoid the patent. 
After cauſe had been ſhewn againſt the rule, the counſel on 
the other fide were ſtopped by the court. Aſoburſt, J. As 
every patent is calculated to give a monopoly to the patentee, 
it is ſo far againſt the principles of law, and would be 2 
reaſon againſt it, were it not for the advantages which the 
public derive from the communication of the invention, 
after the expiration of the time for which the patent is 
granted; it is therefore incumbent on the patentee, to give a 
ſpecification of the invention, in the cleareſt and maſt unequicu- 
cal terms of which the ſubjeft is capable; and if it appear, tha: 
there is an unneceſſary ambiguity, affettedly introduced into the 
ſpecification, or any thing which tends to miſlead the public, ir 
that caſe, the patent is void. Three objections having been 
made to this ſpecification, the firſt is, thatin the ſpecification, 
the public are directed“ to take any quantity of lead, an 
« Culcine it, or minium or red lead,“ from whence it is to be 
inferred, that calcining is only to be applied to lead; if the ob- 
jection had reſted here, I ſhould have entertained ſome doubt 
'The next objection is, that in the ſubſequent mixture to ix 
added, the public are directed,“ to add half the weight ct 
© ſea ſalt, or ſal gem, or foſil ſalt, or any marine falt; 
now foſil falty is a generic term, including ſal gem, as we! 
as other ſpecies of fofil ſalt, and ſal gem is the only one 
that can be applied to this purpoſe ; ſo that throwing in fo. 
{il ſalt, can only be calculated to raiſe doubts, and millea' 
the public. That word could not have been added wid 
any good view, it mult produce many unneceſſary expe1!- 
ments; therefore, in that reſpect, the ſpecification is not to 
accurate as it ought to have been: another objection was 
taken as to the white lead, to which it was anſwered, tha! 
the invention did not profeſs to make common white lead. 
But thut is no anſwer, for if the patentee had intended tc 
produce ſomething only lite white lead, or anſwering ſome 
of the purpoſes ot common white lead, it ſhould have beer 
ſo expreſſed in the ſpecification. But, in truth, the patent 
for making white lead, and two other things by one proce)” 
therefore, if the proceſs, as directed by the ſpecification, devs 2 
produce that which the patent propeſes to do, the patent 11%, 
did. It is certainly of contequence, that the terms l 
pecification ſhould expreſs the invention in the cleareſt aud w 
explicit manner, fo that a man of ſcience may be able to pro 
the thing intended, without the neceſſity of trying experiment. 
P:ller, J. many caſes upon patents have ariſen witlun « " 
2 1. egg!) 
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memory, moſt of which have been decided againſt the pa- 


tentee, upon the ground of their not having made a full 
and fair diſcovery of their inventions: wherever it appears 
that the patentee has made a full and fair diſcloſure, he is 
entitled to the protection which the law gives him. But 
where the diſcovery is not fully made, the court ought to 
look with a very watchful eye, to prevent any impoſition on 
the public; then the queſtion is, whether the plaintiff has 
made a fair diſcovery ? a plaintiff muſt give ſome evidence 
to ſhew what his invention was, unleſs the other fide admit 
that it has been tried and ſucceeds; but wherever the pa- 
tentee brings an aCtion on his patent, if the novelty or ef- 
fect of the invention be diſputed, he muſt ſhew in what 
his invention conſiſts, and that he produced the effect pro- 
poſed by the patent, in the manner ſpecified ; flight evidence 
ot this on his part is ſufficient, and it is incumbent on the 
defendant to falſify the ſpecification. Now in this caſe, no 
evidence was offered by the plaintiff, to ſhew that he had 
ever made uſe of the ſeveral different ingredicnts mentioned 
n the ſpecification ; as, for inſtance, mintum, which he had 
nevertheleſs inſerted in the patent, nor did he give any evi- 
dence to ſhew hto the yellow colour was produced. If he 
:ould only make it with two or three of the ingredients 
ipecihed, and he has inſerted others which will not anſwer 
the purpoſe, that will avoid the patent. So if he makes 
te article for which the patent is granted with cheaper 
materials than thoſe which he has enumerated, although the 
latter will anſwer the purpoſe equally well, the patent is 
void, becauſe he does not put the public in poſſeſhon of his 
invention, or enable them to derive the fame benefit which 
be himſelf does. As to the tizit objection, which has been 
'aken with relpect to the minium ; it was not pretended by 
any of the plaintiff's witneſſes, that he ever made uſe of 
mmum ; and it was proved by the defendant's witneſſes, 
at from the ſpecitication they ſhonld be led to uſe mi- 
zum, becauſe minium is lead already calcined, which is 
nat the ſpecification directs in the firſt inſtance, but mi- 
mum will not anſwer the purpoſe : then as to futon, it is 
ad, that the public are directed by the ſpecitication, to con- 
ue the heat till the effect is produced, which muſt neceſ- 
ry lead to fution, though = in nat expreſsly mentioned; 
"ut that is no anſwer to the objection, for the ſpecification 
mould have ſhewn by what degree of heat the effect was 
'0 be produced : now it does not mention 60 don, and as one 
at the witneſſes ſaid, in order to produce the effect, you mu 
22 out of the patent, for fuſion is beyond calcination, and in 
ome ſenſe contrary to it, and by mentioning calcination, it 
mould ſeem, that fuſion was to be avoided. The next ob- 
edion was to the ſalts: i ſalt is mentioned 35 a diſtinct 

ſpecies 
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ſpecies of ſalt, and many other ſalts are alſo mentioned as 
indifferent whether one or the other be uſed. But it was 
proved that foſil ſalt was a generic term includi::g ſeveral 
ſpecies, and that ſal gem was tie only ſpecies of it, which 
would anſwer the purpoſe, becauſe none of the others con- 
tained a marine acid, ich was eſſendial. There was no 
contradiction on the third objection, for the moſt that the 
plaiutiff's „i neſſes ſaid, was, that following the ipecihcation, 
the experiment only produced a white ſubſtance lite lead. 
Now on each of theſe grounds the patent is void; becauſe 
if che patentee ſays, that by one proceſs he can produce 
three things, and — fails in any one, the conſideration of 
his merit, and for which the patent was granted, fails, aud 
the crown has been deceived in the grant; flight defects in 
the ſpecification will be ſufficient to vacate the patent; and 
he inſtanced the caſe of the patent for ſteel truſſes.- Rule 
for a new trial abſolute. 
The king v. As to the invention, the rule of law is very different from 
Ari. wright, fitt. what it is on the ſpeciſication, for on the ſpecification if any 
8 one part of the invention be not ſufficiently deſcribed, the 
77. patent is void; but on the invention, if any one part of it 


NP. 771. 1 . 
be new and uſeful, that is ſufficient to ſuſtain a patent for 

the particular object of the invention (1). 
The king w. But rhe patent muſt not be more extenſive than the in- 
Ele, fitt. at vention, therefore if the invention conſiſt in an addition or 


_—_ - "24 improvement only, and the patent is for the whole machine 
N. P. [76], or manufacture, it is void. 
Boulton & Watt And whether a patent for a new invented method of uſing 
». Pull, ka. 35 an old engine in a more beneficial manner than heretofore, 
2 * by the mechanical employment of certain principles, is valid 
463. þ : . 
or not, has not been decided. This was an action on the 
caſe for infringing a patent, by which the plaintiff was ſe- 
cured in “ the (ole benefit — advantage o making, uſing. 
« exerciſing and vending à certain invention of him the ſaid 


« plaintiff, being a methad by him invented of leſſening the 


— 


— 


(1) In Morris v. Branſon, fittings at Weſtm. after Eaſter, 1776, the 
ueſtion was, whether an addition to an old ſtocking frame was the 
ſubject of a patent? Lord Mansfield faid, if the general queſtion of 
law, viz. that there can be no patent for an addition, be with the de- 
fendant, that is upon the record, and he may move in arreſt of judg- 
ment; but that objefion would go 19 repeal almoſt every patent that nai 
ever granted: there was a verdict for the plaintiff, and cool. damages, 
which was acquieſced in. Bull. N. P. [ 77]- 
Though Lord Mansfield did not give any direct opinion in the above 
caſe, yet it may be ſafely collected that he thought, on great conſider» 
tion, the patent was good, and ſince that time, it has been the genen 
received opinion in Weſtm. Hall, that a patent for an addition 1s gout, 
but then it muft be for the addition only, and not for the old machine 109. Per 
Buller, J. in Boulton v. Bull, Ea. 35 Geo. 3 C.B. 2 Hen. Black. 489. 
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| conſumption of ſteam and fuel in fire-engines, which pa- 
tent was by a private act of parliament (15 Geo. 3. 
c. 61) continued to the plaintiff for twenty-five years. 
| The general ifſue being pleaded, the cauſe came on to be 
| tried at the ſittings after Trinity term, 1703. when a caſe 


was reſerved for the opinion of the court, which itated, that 


| by letters patent of 5 Jan. 1769, the king granted to the 
E plaintiff Watt, who had duly aſſigned two-thirds of the 
| patent-right to the plaintiff Bolton, that he might for four- 


teen years make, uſe, exerciſe, and vend his new-invented 
methad of leſſening the conſumption of ſteam and fuel in 


{ hire-engines, under the uſual condition of inrolling a ſpe- 
| cification, That Watt, by his ſpecification, declared, that 
| his method of leſſening the conſumption of ſteam, and conſe- 


quently fuel, in fire-engines, conſiſted of certain principles; ſet- 
ting them forth particularly; by which it appeared, that the 


| vbjett of the patentee, was © to condenſe the ſteam, with- 


out cooling the cylinder, or ſteam-veſſel ; and that the 
means adopted to effectuate this, were, in ſubſtance, to 
* incloſe the cylinder or ſteam- veſſel in a caſe of wood, or 
& any other material, which will confine the heat, or tranſ- 
* mit it lowly ; to ſurround it with ſteam, or other heated 


| © bodies, and to ſuffer neither water, nor any other ſub- 


«* ſtance colder than the ſteam, to enter or touch it durin 
* that time,” The cafe then deſcribed the old engine, — 
ſtated, that the plaintiff's was à new and an uſeful invention ; 
and that the ſpecification was of itſeſf ſufficient to enable a 
mechanic, acquainted with the fire-engines previouſly in 
uſe to conſtruct fire-engines producing the effect of leflen- 
ing the conſumption of Fre and ſteam in fire- engines. And 
the queſtions for the opinion of the court, were, iſt, Whe- 
ther the ſaid patent was good in law, and continued by the 
act of parliament above-mentioned ? 2dly, Whether the ſpe- 
cification was ſufficient to ſupport the above patent On 


the part of the defendant, it was argued on three — : 


iſt, On the patent itſelf; 2dly, Upon the act of parliament. 
zdly, Upon the act and patent taken together. 1ſt, Upon the 
patent itſelf, it was objected that it was for a formed inſtru- 
ment or machine, and as ſuch void; becauſe it was admit- 
ted, that there was no ſpecification deſcriptive of any formed 
inſtrument whatever, nor any drawing or model ; but that 
ſuppoſing it to be a patent for mere principles (as the ſpeciti- 
cation ſtated the invention to conſiſt of principles) it was 
neither originally good in law, nor continued by the act 
15 Geo, 3. c. 61. Not good in law, becauſe it did not fall 
within the conſtruction of the ſtatute 21 Jac. 1. c. 3. againſt 
monopolies, which in 2 letters patent, ſpeaks of 
chem as patents for the ſole working or making of any man- 
ner of new manufuctures, which is deſcriptive either of the 
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practice of making a thing by art, or of the thing when 


made ; and that therefore for a mere principle, without hay- 
ing carried it into effect, and produced ſome new-formed 
matter or ſibſtance, a patent cannot be good: that the pa- 
tent was not continued by the act 15 Geo. 3. c. 61. it was 


ſhewn, that the title of the act was for veſting in the plain- 


: . . 4 J 
tiff Watt the ſole property of certain ſleam-engines, callu 


fire-engmes, of his invention ; whach after reciting and taking 
notice, among other things, that the King had, by his letters 
patent, gramed to W att the ſole benefit and advantage of mak- 
ing and vending certain engines; enacts that the ſole principle 
of making, conftrucling, and felling the engines, therein before 
particularly deſcribed, ſhall be veſted in Watt for twenty-five 
years. It was thereiore contended, that if the patent was really 
for principles, it was not continued by the act; or ſuppoſing it 
to be well continued, as being deſcribed according to its im- 
port, it would not be within the protection of the ſtatute 
againſt monopolies, for the foregoing reaſons. 2dly, Upon 
the act itſelf it was argued, that the recital that the king had 
granted a patent for making and vending certain engines, Wis 
talſe; and it has been adjudged, that it a private act of par- 
liament, like the preſent, be founded upon a falſe recital 
the act is void. gdly, That if the ſubject was viewed as 
ariling from the patent and act taken together, the argu- 
ments uſed reſpecting theſe inſtruments ſeparately, applied 
more ſtrongly, inaſmuch as if the act was to be conliderec 
as explanatory of the patent, or as a part of it, there coul 
not be a doubt, but that it meant to grant a monopoly for a 
formed engine or machine. That, hen the whole of the caſe, 
it appeared, either that the patent was for an entire formed mi: 
chine, when it ought to have been for an improvement en); 
and in which caſe, the 1 1d not correſpond with it: 
er it was for mere principles, which according to the flatite 
21 Jac. 1. c. 3. againſt monopolies, could not be the ſubject of a 
patent. The caſe was very elaborately argued on both ſides, 
and after full conſideration, the judges delivered their reſpec- 
tive opinions.—Rooke, J. The objections are merely tor- 
mal; they do not affect the ſubſtantial merits of the paten- 
tee, nor the meritorious conſideration which the public have 
a right to receive, in return for the protection which the pi- 
tentce claims. With regard to the firſt objection, it is, chat 
the patent is not for a fire- engine of a particular conſtruc: 
tion, but for a new-invented method, It preſuppoſes the 
exiſtence of the fire. engine, and gives a monopoly to the pa 
tentee of his new-invented method of leſſening the confum}- 
tion of ſteam and fuel in tire-engines. The obvious mean- 
ing of theſe words is, that he has made an improvement in a 
conſtruction of fire-engines, for what doth method mean, * 
mode or manner of effecting? What method can there ** 
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of ſaving ſteam or fuel in engines, but by ſome variation in 
the conſtruction of them? A new-invented method, therefore, 
conveys to my underſtanding the idea of @ new mode con- 
ſtruction. I think theſe words are tantamount to fire-engines 
of a _newly-invented conſirucion; at leaſt I think they will 
bear this meaning, if they do not neceſſarily exclude every 
other. If they will bear this interpretation, then I think 
this objeEtion, which is merely verbal, is anſwered: to 
which I add, that patents for a method or art of doing par- 
ticular things, have been ſo numerous, that method may be 
conlidered as a common expreſſion in inftruments of this 
kind. It would therefore be extremely injurious to the inte- 
reſts of patentees to allow this verbal objection to prevail. As 
to the ſecond objection, that no particular engine is deſcribed ; 
that no model or drawing is ſet forth; I hold this not to be 
neceſſary, provided the patentee ſo deſcribes the improvement, 
as to enable artiſts to adopt it when his monopoly expires. 
The jury find he has ſo deſcribed it. It is objected, that he 
protefles to ſet forth principles only; but we are not bound 
by what he profeſſes to do, but what he has really done. If he 
had profeſſed to ſet forth a full ſpecification of his improve - 
ment, and had not ſet it forth intelligibly, his ſpecification 
would have been inſufficient, and his patent void. It ſcems, 
therefore, but reaſonable, that if he ſets forth his improve- 
ment intelligibly, his ſpecification ſhould be ſupported, though 
he profeſſes only to ſet forth the principle. The term prin- 
ciple is equivocal, it may denote either the radical elemen- 
tary truths of a ſcience, or thoſe conſequential axioms which 
are founded on radical truths, but which are uſed as funda- 
mental truths by thoſe who do not find it expedient to have 
recourſe to firſt principles. The radical principles on which 
all ſteam- engines are formed, are the natural properties of 
ſteam, its expanſiveneſs and condenſibility, whether the ma- 
chines are formed in one ſhape or another; whether the cylin- 
der is kept hot, or ſuffered to cool; whether the ſteam is con- 
denſed in one veſſel or another, till the radical principles 
are the ſame. When the preſent patentee ſet his inventive 
faculties to work, he found fire- engines already in exiſtence, 
and the natural qualities of ſteam already known, and me- 
chanically uſed. He only invented an improvement in the 
mechaniſm, by which they might be employed to greater 
advantage. There is no newly-diſcovercd natural principle 
as to ſteam, nor any new mechanical principle in his ma- 
chine. The only invention is a new mechanical employ- 
ment of principles already known. The ſpecification de- 
ſcribes a practical uſe of iinproved mechaniſm, the baſis on 
which the improvement is founded. The object of the pa- 
tentee was to condenſe the ſteam without cooling the * 
H 2 er: 
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der: the means adopted to effectuate this were to incloſe the 
cylinder in a caſe which will confine the heat, or tranſmit 
it lowly, to ſurround it with ſteam or other heated bodies, 
and to ſuffer neither water nor any other ſubſtance colder 
than the ſteam, to enter or touch it during that time. Theſe 
means are ſet forth. "The objeCtion is, that there is no 
drawing or model of a particular engine; and where is the 
neceſſity of ſuch drawing or model, if the ſpecification is 
intelligible without it? Had a drawing or model been made, 
and any man copied the improvement, and made a machine 
in a different form, no doubt this would have been an in- 
fringement of the patent: Why? becauſe the mechanical 
improvement would have been introduced into the machine, 
though the form was varied. It follows from thence, that 
the mechanical improvement, and not the form of the machine, 
is the object of the patent; and if this mechanical improve- 
ment is intelligibly ſpecified, of which a jury muſt be the 
judges, whether the patentee calls it a principle, invention, 
or method, or by whatever other appellation, we are not 
bound to conſider his terms, but the real nature of his im- 
provement, and the deſcription he has given of it; and we 
may, I think, protect him, without violating any rule of 
law. The patent is for a method already adopted, and the 
two firſt and moſt material articles are ſet forth as already 
accompliſhed, and the caſe ſtates it was new and uſeful, at 
the time of making the patent. I therefore conſider the 
moſt eſſential part of the patent, the keeping the cylinder 
hot, incloſing it in a caſe, and ſurrounding it with ſteam, as 
carried into practical effect at the time of granting the pa- 
tent; this the defendant has infringed, As to the objection 
of the want of a drawing or model, that at firſt ſtruck me 
as of great weight. I thought it would be difficult to aſcer- 
tain 1 — was an infringement of a method, if there was no 
additional repreſentation of the improvement, or thing me- 
thodized. But I have ſatisfied my mind thus: infringement 
or not is a queſtion for tlie jury: in order to decide this calc, 
they muſt underſtand the nature of che improvement, ot 
thing infringed ; if they can underſtand it without a model, 
1 am not aware of any rule of law which requires a model o! 
drawing to be ſet forth, or which makes void an intelligibie 
ſpecification of a mechanical 2 merely becauſe 
no drawing or model is aunexed. In the preſent caſe, the 
want of a drawing or a model did not occaſion any diff- 
culty to the jury; they have expreſsly decided, that Mr. 
Watt has the merit of a new and an uſeful invention: and 
that this invention was infringed by the defendant. How 
then can I fay that they could not underſtand it for the 
want of a drawing? eſpecially when they have added, that 
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the ſpecification is ſufficient to enable a mechanic acquainted 
with the fire-engines previouſly in uſe, to conſtruct fire- 
engines 7 the effect of leſſening the conſumption of 
fuel and ſteam, upon the principle invented by the plain- 


| if. For theſe reaſons, I think the ſecond objection, that 


no particular engine is ſet forth, is not of ſufficient weight 
ta deſtroy the effect of the patent. Heath, J. This patent is 
expreſsly for a new - invented method for leſſening the con- 
ſumption of ſteam and fuel in fire- engines. It appears that 
the invention of the patentee is original, and may be the 
ſubject of a patent; but the queſtion is, inaſmuch as his 
invention is to be put in practice by means of machinery, 
whether the patent ought not to have been for one or more 
machines; and whether this is ſuch a ſpecification as en- 
titles him to the monopoly of a methad ? If method and ma- 
chinery had been uſed by the patentee as convertible terms, 
and the ſame conſequences would reſult from boch, it might 
be too ſtrong to ſay, that the inventor ſhould loſe the bene- 
fit of his patent, by the miſapplication of his term. In truth, 
it is not ſo, His counſel have contended for the excluſive 
monopoly of a method of leſſening the conſumption of ſteam 


and fuel in fire-engines, and that therefore would better 


anſwer the purpoſes of the patentee, for the method is a prin- 


| ciple reduced to practice; it is in the preſent inſtance the 
general application of a principle to an old machine. There 
is no doubt that the patentee might have obtained a patent 


tor his machinery, becauſe the act of parliament he obtained 
acknowledged his patent, and he himſelf, in 1782, procured a 

* invention of certain new improvements upon 
ſteam and fire-engines for raiſing water, &c. which con- 
tained new pieces of mechaniſm, applicable to the ſame. 
Upon this ſtatement, the following objeCtions ariſe to the 
patent, which I cannot anſwer, namely, that if there may 
be two different ſpecies of patents, the one for an application 
of a principle to an old machine, and the other for a ſpeci- 


nc machine, one muſt be good, and the other bad. The pa- 


tent that admits the molt lax interpretation ſhould be bad, and 
the other alone conformable to the rules and principles of 
common lay, and to the ſtatute on which patents are found- 
ed. The ſtatute 21 Jac. 1. prohibits all monopolies, re- 
eving to the king, by an expreſs proviſo, ſo much of his 
ancient prerogative as ſhall enable him to grant letters pa- 
tent and grants of privilege, for the term of fourteen years, 
or under, of the ſole te or making of any manner of 
new manufuctures within this realm, to the true and firſt in- 
ventor and inventors of ſuch manufactures. What then 
falls within the ſcope of the proviſo ? Such manufactures as 
are reducible to two claſſes, The firſt claſs includes ma- 
chigery, the ſecond ſubſtances, ſuch as medicines, formed by 
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chemical and other proceſſes, where the viſible ſubſtance 1z 
the thing produced, and that which operates preſerves no 
permanent form. In the firſt claſs the machine, and in the 
ſecond the ſubſtance produced, is the ſubject of the patent. 
approve of the term manufacture in the ſtatute, becauſe it 
precludes all nice refinement, it gives us to underſtand the 
reaſon of the proviſo, that it was introduced for the benefit 
of trade. That which is the ſubject of a patent ought to be 
ſpecihed ; and it ought to be that which is vendible, other- 
wiſc it cannot be a manufacture; this is a new fpectes ct 
manufacture, and the novelty of the language is ſuthcient to 
excite alarm. It has been urged, that other patents have 
been litigated and eſtabliſhed ; tor inſtance Dalland's, which 
was tor a refracting telt ſcope. I conſider that as ſubſtan- 
tially an improved machinc. A patent for an improvement 
of a refructing teleſcope, and a patent for an improved re- 
fracting teleſcope, are in ſubſtance the ſame, the ſame {pe- 
cification would ſerve for both patents; the new organtz3- 
tion of parts is the fame in both. I aſked in the argument 
tor an inſtance of a patent for a method, and none ſuch 
could be produced; I was then preſſed with patents for che- 
mical proceſſes, many of which are for a method, but that 
is from an inaccuracy of expreſſion, becauſe the patent is in 
truth for a vendible ſubſtance. Jo purſue this tram ot re- 
ſoning ſtill further, I thall conſider how far the arguments 
in ſupport of this patent will apply to the invention ot ori- 
ginal machinery, founded on a new principle, The team 
engine furniſhes an inſtance. The Marquis of Worceſter 
diſcovered in the laſt century the expanſive force of fean, 
and firſt applied it to machinery. As the original inventor, 
he was clearly entitled to a patent. Would the patent have 
been good applied to all machinery, or to the machines whuch 
he had diſcovered ? the patent decides the queſtion. It mz/! 
be for the vendible matter, and not for the principle. Another 
objection may be urged againſt the patent, upon the app!!- 
cation of the principle to an old machine ; which 1s, that 
whatever machinery may be hereafter invented, would bc 
an infringement of the patent, if it be founded on the fam: 
principle. If this were ſo, it would reverſe the cleareſt pili 
tions of law reſpecting patents for machinery, by which it has 
been always holden, that the organization of a machine ay 
be the ſubjeft of a patent, but principles cannot. If the ar- 
gument for the patentee were correct, it would follow, at 
where a patent was obtained for the principle, the organi- 
tion would be of no conſequence. Therefore the patent i 
the application of the principle muſt be as bad as the pate 
fer the principle itſelf. It has been urged by the patente*, 
that he could not tpecify all the caſes to which his machinery 
could be applied. The anſwer ſeems obvious, that what he 
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ſteam- ngines may be made upon the principles ſtated by the 
patentee, by a mechanic ac quaiuted with the nre- engines pre- 
viouſl, in uſe, is not conciuſive. This patent extends to all 
machinery that may be made on this principle; fo that he has 
tab ena patent for mot e than he has ſpecified; and as the ſubject 
of his patent is an entire thing, the want of a full ſpecification 
is a breach of the conditions, and avoids the patent. Indeed 
it {cems impofible to ſpecify a principle, and its applica- 
tion to all caſes, which furniſics an argument that it cannot 
be the tubject of a patent. It has been uſual to examine 
the ſpe.1::cation as a condition on which the patent was 
ranted ; I thall now conſider it in another point of view. 
|: Is 4 C.cal principle of law, that the ſubject of every graut 
muſt be certain. The uſual mode has been for the patentce 
to detciib2 the ſubject of it by the ſpecification; the patent 
and the ſpecification mult contain a full deſcription. Then 
in this, as in moſt other caſes, the patent would be void for 
the uncertain deſcription of the thing granted, if it were not 
aided by the ſtatute, The grant of a method is not. good, 
becauie uncertain : the ſpecification of a method, or the ap- 
plication of a principle is equally fo, for the reaſons I have al- 
leged. Buller, J. It was expreſsly admitted in the argu- 
ment, that there were no new particulars in the mechaniim, 
that it was not a machine or inſtrument which the plaintifts 
had invented; that mechaniſm was not pretended to be invent- 
ed in any of its parts; that this engine conſiſts of all rhe ſame 
parts as the old engine; and that the particular mechaniſm is 
not neceſſary to be conſidered. The fact of there being nothing 
new in the engine, drove the counſel to argue on very wide 
grounds, and to touch on the poli bility of maintaining a patent 
for an idea or principle, though I think it was admitted, that a 
patent could not be ſuſtained for an idea or principle alone. 
The very flatement of what a principle is, proves it not to be 
a ground for a patent. It is the firſt ground and rule for 
arts and ſciences, or, in other words, the elements and rudi- 
ments of them. A patent muſt be for ſome new production from 
thoſe elements, and not for the elements themſelves. The 
arguments which have been adduced were very much cal- 
culated to keep clear of difficulties which it was foreſeen 
might be introduced into the cafe: as, iſt, That unleſs the 
principle can be ſupported as the ground of the patent, there 
may be ſome danger of confirming the defendant's objection 
to it: 2dly, That unleſs the principle can be ſupported, it 
may open a fatal objection to the ſpecitication, becauſe that 
does not ſtate in what manaer the new machine 1s to be con- 
ſtructed, how it varies from the old one, or in what way 
the improvements are to be added: or, 3dly, Becaule the pa- 
tent embraces the whole principle, and is founded on tnat 
alone; but the invention is taken to conſiſt of an improve- 
ment or addition only. Another objection may ariſe both 
H4 | to 
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to the patent and ſpecification, viz. that the patent is granted 
for the whole engine, and not for the addition or improve- 
ment only. Perhaps it may be convenient and judicious to 
keep thoſe objections as much as poſſible in the back ground, 
and out of the view of the court: but 1: is our duty to fift 
and dive into the facts and circum tances of the cafe, and 
the bearings and conſequences of them, as far as our abili- 
ties or knowledge of the ſubject will admit, There is one 
ſhort obſervation ariſing on this part of the caſe, which 
ſeems to me to be unanſwerable; and that is, that if the 
principle alone be the foundation of the patent, it cannot 
p*flibly ſtand, with that knowledge and diſcovery which the 
world were in poſſeſſion of before. The effect, the power, 
and the operation of ſteam were known long before the date 
of this patent; all machines which are worked by ſteam, are 
worked on the ſame principle; the principle was known 
before; and therefore, if the principle alone be the founda- 
tion of the patent, though the addition may be a great im- 
provement, as it certain'y is, yet the patent muſt be void 40 
initio; but then it was ſaid, that though an idea or a prin- 
ciple alone wi uld not upport the patent, yet that an idea 
reduced into practice, or a practical application of a prin- 
ciple, was a good foundation for a patent, and was the preſent 
caſe. The mere application or mode of uſing a thing, 
was admitted not to be a ſufficient ground; for on the court 
putting the queſtion, whether if a man, by ſcience, were to 
deviſe the means of making a double uſe of a thing known 
before, he could have a patent for that? it was rightly and 
candidly admitted that he could not. Thg method and the 
mode of doing a thing are the ſame; and I think it impot- 
fible to ſupport a patent for a method only, without having 
carried it into effect, and produced ſome new ſubſtance. 
But here it is neceſſary to enquire, what is meant by a prin- 
ciple reduced into practice. It can only mean a practice 
founded on principle, and that practice is the thing done or 
made, or, in other words, the manufacture which is invent- 
ed. This brings us to the true foundation of all patents, 
which muſt be the manufacture itſelf; and ſo ſays the ſta- 
tute, 21 Jac. 1. c. 3. All monopolies, except thoſe which 
are allowed by that ſtatute, are declared to be illegal and 
void; they were ſo at common law: and the ſixth ſection 
excepts only thoſe of the ſole working, or making, any man- 
ner of new manufacture: and whether the — be 
with or without principle, produced by accident or by art, 1s 
immaterial, Unleſs this patent can be „ ** for the manu 
facture, it cannot 7 ported at all. | am of opinion that 
the patent is granted for the manufacture; and I agree that 
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o the engine; and therefore, unleſs the plaintiffs can make 
out their right to that extent, they mutt fail. In moſt of 
the inſtances of the different patents mentioned, the patents 
were for the manufacture, and the ſpecification rightly ſtat- 
ed the method by which the manufacture was made: but 
none of them go the length of proving that a method of 
doing a thing without the thing being done, or actually re- 
duced into practice, is a good foundation for a patent. 
When the thing is done or produced, then it becomes the 
manufacture, which is the proper ſubject of a patent. Dol- 
load's patent was for ee and the ſpecification 
properly ſtated the method of making thoſe glaſſes. And, as [ 
mentioned, in the courſe of the argument, the point conteſted 
in that caſe was, whether Dollond or Hall was the firſt and 
true inventor within the meaning of the ſtatute, Hall having 
firſt made the ditcovery in his own cloſet, but never made 
it public; and on that ground Dollond's patent was con- 
firmed, Mechanical and chemical diſcoveries all come 
within the deſcription of manufactures : and it is no objec- 
tion to either of them, that the articles of which they are 
compoied were known, and were in uſe before, provided 
the compound article, which is the object of the invention, is 
new. But then the patent muit be for the ſpecific com- 
pound, and not for all the articles or ingredients of which 
it is made. The firſt inventor of a fre-enging could never 
have ſupported a patent for the method and principle of uſing 
iron. Nor could Dr. James, 2 his patent had been 
clear of other objections, have ſuſtained a patent for the me- 
thod and principle of uſing antimony. In the firſt caſe, the 
patent muſt have been for the fire-engine es nomine; and in 
the tecond, for the ſpecific compound powder. Suppoſe the 
world were better informed than it is how to prepare Dr. 
James's fever- powder, and an ingenious phyſician ſhould 
nnd out that it was a ſpecific cure 2 a conſumption if given 
in particular quantities; could he have a patent for the ſole 
ule of James's powders in conſumptions, or to be given in 
particular quantities? I think it muſt he conceived that ſuch 
a patent would be void; and yet the uſe of the medicine 
would be new, and the effect of it as materially different 
from what is known, as life is fron death. So, in the caſe 
of a late diſcovery, which as far as experience has hitherto 
gone, is ſaid to have proved efficacious, that of the medicinal 
properties of arſenic in curing agues, couid a patent be ſup- 
ported for the ſole uſe of arſenic in agvith complaints? the 
medicine is the manufacture, and the only object of a patent; 
and as the medicine is not new, any patent for it, or tor the 
uſe of it, would be void. The caſc of water-tabbies, which 
has often been mentioned in Weſtminſter Hall, may afford 
ome illuſtration of the ſubject, That invention firſt owed 
is rife to the accident of a man's ſpitting on a 2 
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which change its colour; from whence he reaſoned on the 
effect of intermixing water with ous or colours, and found 
out how to make water-tabbies, and had his patent for wa- 
ter-tabbies only: but if he could have had a patent for the 
principle of intermixing water with oils or colours, no man 
could have had a patent for any diſtinct manutacture pro- 
duced on the ſame principle, yet as the floor cloth and the 
tabby are diſtinct ſubſtances, calculated for diſtinct pu- 
poſes, and were unknown to the world before, a patent for 
one would be no objection to a patent for another.— Ihe true 
queſtion in this caſe is, whether the plaintiff's patent can be 
ſupported for the engine? | have already ſaid, I conſider it 
as granted for the engine; and it that be the right conſtruc- 
tion of the patent, that alone lays all the arguments about 
ideas and principles out of the caſe, The objection to this 
patent, as a patent for the engine, are two, iſt, That the 
tire-engine was known before: and, 2dly, Though the 
plaintitf's invention contiſted only of an improvement of the 
old machine, he has taken the patent for the whole ma- 
chine, and not for the improvement alone, As to the firſt, 
the fact which the plaintiſt's counſel were forced repeatedly 
to admit, viz. that there was nothing new in the machine, is 
deciſive againſt the patent. And the ſecond objection is 
equally fatal: that a patent for an addition or improvement 
may be maintained, is a point which has never been diſtinctiy de- 
cided. For of late times, whenever the point has ariſen, the 
inclination of the court has been in favour of the patent for 
the improvement; and the parties have acquieſced, when the 
objection might have been brought directly before the court. 
In Morris v. Branſon, which was tried at the fitting after 
« Eaſter term, 1776, the queſtion was, Whether a patent 
for making oilet holes, or net-work, in ſilk, thread, cot- 
« ton, or worſted, and which was done only by an addition 
to the old ſhocking-frame, was valid? Lord Mansfield faid, 
& that he had paid great attention to it, and mentioned it to 
& all the judges, And that if the general point of law, vi. 
« that there can he no patent for an addition only, was with 
the defendant, it was open upon the record, and he might 
move in arreſt of judgment; but that the ohjection would 
« go to repeal almoſt every patent that was ever granted.” 
There was a verdict for the plaintiff, with 5ool. damages, 
and no motion was made in arreſt of judgment. Though 
his lordſhip did not mention what were the opinions 0! 
the judges, or give any direct opinion himſelf, yet we 
may ſately collect, that he thought, on great conſideration, 
that the patent was good; and though the objection Was 
taken at the trial, it was not afterwards perſiſted in: 
that time, it has been the generally-received opinion in II. 
minſter-hall, that a patent for an addition only is good ; bt 
then it miſt be for the addition only, and not for the old mac hint 
wh 
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10. In ſeſſop's caſe, for an improved movement in watches, 
the patent was held to be void, becauſe it extended to the 
whole watch, and the invention was of a particular move- 
ment only, It was admitted, that the patent ſhould be ap- 
plied to the invention itſelf; but it was contended, that if in 
conſequence the patent gave a right to the wiicle engine, that 
would be no obiection. To this I anſwer, that if the patent 
be confined to the invention, it can give no right to the engine, 
or to any thing beyond the invention itſelf, When a patent 
is taken for an improvement only, the public have a right 
to purchaſe that improvement by itfelf, without being in- 
cumbered with other things. A fire-engine of any conli- 
derable ſize will coſt about 12001, and ſuppoſe the alteration 
made by the plaintiff, Witch a fair allowance of profit, 
would coſt gol. or 100l. is it to be maintained, that all the 
perſons who already have fire- engines mult be at che ex- 
pence of buying new ones from the plaintifls, or be exc!nd- 
ed from the uſe of the improvement? So in the cale of the 
watch, may not other perſons in the trade buy the new 
movement, and work it up in watches made by themielies? 
Where men have neither fire-engines nor watches, it is 
highly probable that they will go to the inventor of the laſt 

an] beit improvement for the whole machine: and if the 
do, it is an advantage which the juventor geis from the op- 
ton of mankind, and not from any exclutive right or mo- 
nopoly veſted in him. But here the plaintiffs claim the right 
to the whole machine. To that extent their right cannot 
be ſuſtained ; and therefore I am of opinion that there ought 
to be judgment for the defendant. Eyre. Ca. J. Upon this 
caſe, two queſtions are referved for the opinion of the court ; 
the firſt, Whether the patent is good in law, and conti- 
nued by the act of parliament mentioned in the cafe? the 
ſecond, Whether the ſpecification ſtated in the caſe is, in 
point of law, ſfuficient to ſupport the patent? As theſe two 
queſtions are framed, there are three points for the conſidera- 
tion of the court: 1ſt, Whether the patent was, in its ori- 
ginal creation, good or bad ? 2dly, Taking it to be good, 
whether it was continued by the act of parliament? And, 
Jlly, taking it to be good in its original creation, and to 
ave been continued by the act of parliament, ſubject 
to an objection for the want of a ſpecification, whether 
there has been a ſufficient ſpecification? Though we have 
had many caſes upon patents, yet I think we are here upon 
ground which is yet untrodden, at leaſt was untrodden till this 
cauſe was inſtituted ; and till the diſcuſſions were entered into 
which we have heard at the bar, and now from the court. 
Patent rights are no where, that I can find, accurately diſcuſſed 
in our books; we mult, therefore, reſort tothe ſtatute, 
21 Jac, 1, c. 3. we there find a monopoly defined to be © the 
privilege 
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« privilege of the ſole buying, ſelling, making, working, or 


« uſing any thing within this realm:“ and this is generall 
condemned, as contrary to the fundamental law of the land; 
but the $f and 6th ſections of that ſtatute ſave letters pa- 


tent, and grants of privileges of the ſole working or making 
of any manner of new manufacture within this realm, to the 
firſt and true inventor or inventors of ſuch manufatures, 
with this qualification, “ ſo they be not contrary to the law, 
« nor miſchievous to the ſtate;“ in thele three reipects, 
firſt, © by raiſing the prices of commodities at home:“ le 
condly, by being hurtful to trade:“ or, 3dly, “ by being 
« generally inconvenient.” According to the letter of the 
ſtatute, the ſaving goes only to, the ſo/e working and making: 
the fole buying and uſing remain under the general prohibi- 
tion, and with apparent good reaſon for ſo remaining, for 
the excluſive privilege of buying, ſelling, and uſing, could 
hardly be brought within the qualification ot not being con- 
trary to law, and miſchievous to the ſtate, in the reſpedts 
which J have mentioned. I obſerve alſo, that according to 
the letter of the iiatute, the words, „any manner of new 
« manufatture,” in the ſaving, fall very ſhort of the words, 
any thing, in the firſt ſection. It was admitted in the argu- 
ment at the bar, that the word manufacture, in the ſtatute, 


was of extenſive figizification, that it applied not only to 


things made, but to the practice of making, to principles car- 
ried into practice in a new manner, to new reſults of prin- 
ciples carried into practice. Let us purſue this admiſſion, 
Under things made, we may claſs, in the firſt place, new 
compoſitions of things, ſuch as manufaCtures, in the moſt 
ordinary ſenſe of the word: ſecondly, all mechanical inven- 
tions, whether made to produce old or new effects, for 3 
new piece of mechaniſm is certainly a thing made, Under 
the practice of making, we may claſs all new artificial man- 
ners of operating with the hand, or with inſtruments in 
common uſe, new proceſſes in any art, producing effects 
uſeful to the public. When the effect produced is ſome 
new ſubſtance or compoſition of things, it ſhould ſeem that 
the privilege of the ſole making or working, ought to be tor 
ſuch new ſubſtance or compoſition, without regard to the 
mechaniſm or proceſs by which it has been produced, which, 
though perhaps alſo new, will be only uſeful, as producing 
the new ſubſtance. Upon this ground, Dollond's patent 
was perhaps exceptionable, for that was for a merh 
producing a new objeCt-glaſs, inſtead of ___ for the ob- 
ject-glaſs produced. If Dr. James's patent had been for lis 
method of preparing his powders, inſtead of the powders them- 
felves, this patent would have been objectionable on thx 
ſame ground. When the effect produced is no ſubſtance ot 


compoſition of things, the patent can only be for the me- 
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chaniſm, if new mechaniſm is uſed, or for the proceſs, if it 


be a new method of operating, with or without old me- 
chaniſm, by which the effe& is produced. To illuſtrate 
this, the et ect produced by Mr. David Hartley's inven- 
tion, tor ſecuring buildings from fire, is no ſubſtance or 
compolition of things. It is a mere negative quality, the 


| abſence of fire. The effect is produced, by a new method 
of diſpoſing iron- plates in buildings. In the nature of things, 
| the patent could not be for the effect produced. I think, it 


could not be for the making the plates of iron, which, when 


diſpoſed in a particular manner, produced the effect; for 


theſe are things in common uſe. But che invention conſiſt- 
ing in the method of diſpoſing thoſe plates of iron, ſo as to pro- 
duce their effect, and that effect being an uſeful and meri- 


| torious one, the patent ſeems to have been very properly 


granted to him for his method of ſecuring buildings from tire, 
And this compendious analyſis of new manufactures mention- 
ed in the ſtatute, ſatisfies my doubt, whether any thing 
could be the ſubject of a patent, but ſomething organized, 
and capable of preciſe ſpecification ? But for the mere ſa- 


F tisfaftory ſolution of the other points, which are made in 


this caſe, I thall purſue this ſubject a little further. In Mr. 
Hartley's method, plates of iron are the means which he 
employs, but he did not invent thoſe means, the invention 
wholly conſiſted in the nerv manner of uſing, or I would ra- 
ther ſay of diſpoſing a thing in common uſe ; and which thing 
every man might make at his pleaſure ; and which, therefore, 
| repeat, could not, in my judgment, be the ſubject of the 
patent, In the nature of things, it muſt be that in the 
carrying into execution any new invention, uſe muſt be 
made of certain means proper for the operation. Manual 
labour, to a certain degree, muſt always be employed ; the 
tools of artiſts frequently; often things manufactured, but 
not newly invented, ſuch as Hartley's iron-plates; all the 
common utenſils uſed in conducting any proceſs; and fo up 
to the moſt complicated machinery that the art of man ever 
wevited, Now, let the merit of the invention be what it 
may, it is evident, that the patent, in almoſt all theſe caſes, 
cannot be granted for the means by which it acts; for in 
mem there is nothing new, and in ſome of them nothing 
capable of appropriation Even where the moſt compficat- 
ed machinery is uſed, if the machinery itſelf is not new] 
invented, but only conducted by the ſkill of the in entor, 15 
to produce a new effect, the patent cannot be for the ma - 
chinery. In Hartley's caſe, it could not be for the effef? pro- 
duced, becauſe the effect, as I have already obſerved, is 
merely negative, though it was meritorious. In the liſt of 
patents with which I have been furniſhed, there are ſeveral 
| | tor 
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for net metheds of manufacturing articles in common uſe, 
where the ſole merit and the whole effect produced, are the 
ſaving of time and expence, and thereby lowering the price 
of the article, and introducing it into more general ule. Now 
I think theſe methods may be {aid to be new manufattures, in one 
of the common acceptations of the word, as we ſpeak of the 
manufactory of glaſs, or any other thing of that kind. The 
advantages to the public from improvements of this kind are 
beyond all calculation important to a commercial country 
and the ingenuity of artiſts, who turn their thoughts toward 
ſuch improvements, is in itſelf deſerving of encouragement; 
and, in my apprehenſ:on, it is ſtrictly agreeable to the ſpirit 
and meaning of the ſtat. Jac. 1. that it ſhould be encou- 
raged. And yt the validity of theſe patents, in point of 
law, muſt reſt upon the ſame foundation as that of Mr, 
Hartley's. The patent cannot be for the effect produced, 
for it is either no ſubſtance at all, or, what is exactly the 
ſame thing as to the queſtion upon a patent, no new ſub— 
ſtance, but an old one, produced advantageouſly for the public, 
It cannot be for the mechaniſm, for there is no new ne- 
chaniſm employed. It muſt then be for the method; and! 
would ſay, in the very ſignificant words of Lord 77ar/- 
fi-ld (1) in the great caſe of the copy-right, it muſt be tor 
method, detached from all phyſical exiſtence whatever, Aud! 
think we ſhould well conſider what we do in this cafe, that 
we may not ſhake the foundation upon which theſe pa- 
tents ſtand. Probably, I do not over-rate it, when | ftate 
that two-thirds, I believe I miglit ſay three-fourths of all 
patents granted ſince the ſtatute paſſed, are for methods N 
22 and of manufacturing, producing no new fub- 

ances, and employing no new machinery. If the liſt were 
examined, I dare ſay there might be found fifty patents to! 
methods of producing all the known ſalts, either the {:mple 
ſalt, or the old compounds. The different ſorts of aſhes 
uſed in manufactures are many of them inventions of grea! 
merit; many of them probably mere ſpeculations of wild 
projectors: the latter ought to fall, the former to ſtand. | 
we wanted an illuſtration of the poſſible merit of a new 
method of operating with old machinery, we might look to 
the identical caſe now in judgment before the court. It wt 
conſider into what general uſe fire-engines are come, that our 
mines cannot be worked without them, that they are cfential- 
ly neceſſary to the carrying on many of our principal mar 
2 that theſe engines are worked at an enormous e 
pence in coals, which in ſome parts of the kingdom can with 
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difficulty be procured at all in large quantities, it is moſt mani- 
feſt, that any method found out tor leſſening the conſumption 
of ſteam in the engines, which, by neceſſary conſequence, 
leſſens the conſumption of coals expended in working them, 
will be of great benefit to the public, as well as to the indi- 
vidual who thinks fit to adopt it. And ſhall it now be ſaid, 


atter we have been in the habit of ſeeing patents granted, in 


the immenſe number in which they have been granted, for 
methods of uſing old machinery, to produce ſubſtances that 
were old, but in a more benchcial manner, and alfo for pro- 
ducing negative qualities, by which benefits reſult to the 
public; by a narrow conſtruction of the word —— — in 
this ſtatute, that there can be no patent for methods produc- 
ing this new and ſalutary effect, connected, and intimately 
connected as it is with the trade and manufactures of the 
country? this I confeſs I am not prepared to ſay. An im- 
proper uſe of the word principle in the ſpecification ſect forth 
in this caſe, has, I think, ſerved to puzzle it. Undoubtedly, 
there can be no patent for a mere principle ; but fer a principle 
ſo far embodied and connefed with corporeal ſubſtances, as ta be 
in a condition to att, and to produce effects in any art, trade, 
myſtery, or manual occupation, I think there may be a patent. 
Now this is, in my judgment, the thing for which the pa- 
tent ſtated in the caſe was granted; and this is what the 
ſpecification deſcribes, though it miſcalls it a principle. It 
is not that the patentee has conceived an abſtract notion, 
that the conſumption of ſteam in fire-engines may be leſſen- 
ed, but he has diſcovered a practical manner of doing it; and 
for that practical manner of doing it he has taken the patent. 
Surely this is a very different thing from taking a patent for 
a principle, it is nat for a principie, but for a proceſs. | have 
dwelt more largely upon this part of the caſe, becauſe, in 
my apprehenſion, this is the foundation upon which the 
whole argument will be found to reſt. If upon the true 
conſtruction of the ſtature, there may be a patent for a new 
method of manufacturing or conducting chemical proceſles, 
or of working machinery, ſo as to produce new and uſetu! 
effects, then I am warranted to conclude, that this patent 
was in its original creation good, I will next conſider the 
ſpecification, before J proceed to the conſideration of tlie 
queſtion ariſing upon the ſtatute for continuing this patent. 
The ſpecification has reference to the patent, and not to the 
ſtatute, and therefore it will be proper to conſider it in this 
ſtage ofthe argument. I diſtinctly admit, that if this patent is 
to be taken to be a patent for a fire-engine, the ſpecification is 
not ſufficient; it is not a ſpecitication ot mechaniſm of any de- 
terminate form, having component parts capable of preciſe 
arrangement, and of particular deſcription. Onrthe other 
hand, if the patent is not for a fire- engine, but in effect, for 
a παν 
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@ manner of working a fire-engine, ſo as to leſſen the con- 
ſumption of ſteam, which, as I conceive, the words of the 
patent import, let us ſee whether the ſpecification does not 
ſufficiently deſcribe a manner of working pre- engines, ſo 
as to produce the effect expreſſed in the patent; and whethe 
the only objeCtion to the ſpecification is not, that it is loaded 
with a redundancy of ſuperfluous matter. The ſubſtance 
of the invention is a diſcovery, that the condenſing the 
ſteam out of the cylinder, the protecting the cylinder from 
the external air, and keeping it hot to the degree of ſtcam- 
heat, will leſſen the conſumption of ſteam. This is nv 
abſtract principle, it is, in its very ſtatement, clothed with 
practical application; it points out what is to be done, in 
order to leſſen the conſumption of ſteam. Now, the ſpeci- 
fication of ſuch a diſcovery ſeems to conſiſt in nothing more 
than ſaying to the conſtructor of a fire- engine: For the 
future, condenſe your ſteam out of the body of the cylin- 
« der, inſtead of condenſing it within it ; put ſomething 
« round the cylinder to protect it from the external air, and 


to preſerve the heat within it, and keep your piſton air- 


ci tight without water.” Any particular manner of doing 
this, one ſhould think would hardly need to be pointed out, 
for it can ſcarcely be ſuppoſed, that a workman, capable 0 
conſtructing a fire-engine, e uld not be capable of making 
ſuch additions to it as ſhould be neceſſary to enable him to 
execute that which the ſpecification requires him to do. But 
if a very ſtupid workman ſhould not know how to go about 
this improvement, and in anſwer to his queſtion was direCt- 
ed to Fonduct the ſteam which was to be condenſed, from 
the cylinder into a cloſe veſſel, by means of a pipe and 3 
valve, communicating with the celine and the cloſe ve, 
to keep the cloſe: veſſel in a ſtate of coldneſs, ſufficient to 


produce condenſation, and to extract from it any part of the 


ſteam which might not be condenſed by the pump , and was 
alſo told to incloſe the cylinder in a wooden caſe, and to ule 
a reſinous ſubſtance inſtead of water, to keep the piſton alt. 
tight; can it be imagined that he would be ſo ſtupid as nd 
to be able to execute this improvement, with the aſſiſtance 
of theſe plain directions? If any man could for a moment 
imagine that this was poſſible, I obſerve that this difficulty 
put an end to, becauſe the jury have found that a workma? 
can execute this improvement in conſequence of the ſpecit- 
cation. Some machinery, it is true, muſt be employed, but 
the machinery is not of the eſſence of the invention, but in- 
cidental to it, The ſteam mult paſs from the cylinder to the 
condenſing veſſel ; for which purpoſe there muſt be a valve 
to open a pipe to convey, and a veſſel to receive the ſteam 
but this cannot be called new - invented machinery, whether 


conſidered in the parts, or in the Whole; and therefore left 
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can be no patent for this addition to the fire- engines. Sup- 
poſe a new- invented chemical procets, and the ſpecification 
ſhould direct that ſome particular chemical ſubſtance ſhould 
be poured upon gold in a ſtate of tuſian, it would be ne- 
ceſſary in order to this operation, that che gold mould be put 
into a Crucible, and ſhould be melted in that crucible; but 


it would be hardly neceſſary to ſtate in the ſpecihcation, the 


manner in which, or the utenſils with which, the operation 
of putting gold into a ſtate of fuſion was to be periorm- 
ed. They ate mere incidents, with which every man ac- 
quainted with the ſubject is familiar. Some obſervations 
were made in the courte of the argument, on its being left 
unaſcertained both in the ſpecification and caſe, to what 
extent the conſumption of ſteam would be leffened by the 
invention; but the method does not profeis to aſcertain this, 
t profeſſes to leſſen the conſumption ; and to make the pa- 
tent good, the method muſt be capable of lefſeniag the con- 
tump:ion to ſuch an extent as to make the invention uſeful, 
more preciſion is not neceſſary, and abiolute preciſion is not 
practicable, the quantity of ſteam which will be ſaved in 
each machine muſt depend upon a great variety of circum- 
ſtances reſpecting each individual fire-engine, ſuch as the 
caſtmg or boring the cylinder, or the dimenſions of it, the 
accuracy of the workman in putting his apparatus together, 
tie care in keeping the cylinder in a proper degree ot heut, 
and the more or l-1s perfect order for working, in which the 
engine is kept. All theſe circumſtances will affect the quan- 
vty of ſteam to be leſſencd. The difficulty which ftrikes 
me, as it did my brother Buller, with reſpect to the declara- 
tion, is applied to the patent as it originally ſtood, not as it 
now ſtands, continued by the act of parliament. If we were 
at liberty to go into it, that difficulty might perhaps produce 
a nonſuit, and that nonſuit a new action, in which the dif- 
hculty would be removed. But this cauſe was inſtituted to 
try the merits of the patent. I thought, therefore, that a for- 
mal objection was wiſely overlooked. — Suppoſing then the 
dithculty upon the patent itſelf, and the ſpecification, to be 
got over, the act of parliament remains to be contidered. 
the objeCtion, ſtated in the ſtrongeſt manner, would amount 
to this, that the act continues a patent for à machine, when, 
in tact, the patent is for @ proceſs. It is to be oblerved, that 
there is nothing technical in the compoſition or the language 
of an act of parliament. In the expoſition of ſtatutes, the 
ment of parliainent is the guide. It is exprelsly laid down 
in our books, I do not here ſpeak of penal ſtatutes, thot 
every ſtatute ought to be expounded not according to the let- 
ler, but the intent (1). This doctrine has been carried into 
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(1) 2 Roll. Abr. _ Plowd. 359. 363. 
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effect by caſes. Though a corporation be miſnamed i; 
an act of purliament, if it appears that the corporation 
was intended, it is ſufficient, 10 Co. 576. So the ſtatwe 
of quia emptores terrarum has ſaid, that every one ſhoult 
hold of the lord paramount, ſecundum quantitatem terre, bu: 
this ſhall be conſtrued to be ſecundum valorem terre ; tor 19 
was the intent, Plowd. 10. 57. We all know, that an ad 
of parliament may be extended by equity. No authority has 
been cited, which amounts to proof, that a miſtake in point 
of deſcription in an act of parliament of this nature, where 
the true meaning can be diſcovered, and where there is 2 
foundation on which this act can be ſupported, ſhall vitiate 
it. Tie caſe cited from Plnuden (1), to ſhew that if a pri- 
vate act of parliament be founded upon a falſe recital, the 
act is void, differs eſſentially from this caſe. The act of 
pirliament, which was adjudged void, in that cfe recite, 
that A. had been attainted of treaſon, and confirmed th: 
attainder in the torfeiture of lands; whereas A. never was at- 
tainted ; there, if the ground-work fell, and there was nu le- 
al attainder, nothing remained. The ſuppoted attainder did 
in that caſe fall, and coſcquently all fell. Now ihe difference 
between that caſe and the preſent is this: here tie ine pa- 
tent meant to be deſcribed exiſts, and may theretore be be 
ground-work to ſupport the act. This caſe was compared 
to the caſe of the king being deceived in his grant. But I am 
not ſatisſied that the king, procceding by and with the ad- 
vice of parliament, is in that ſituation in reipe-t of wluch 
he is under this ſpecial protection of the law; and tht he 
could on that ground be coniidered as deccived in his grant, 
No caſe was cited to prove that poſition. The cbjcc- 
tion on the act of parhiaicent is of the ſame nature 2 
one of the objections to the ſpecitcation: the ſpecinica- 
tion calls a method of | {lening the conſumption of {tem 
in fire- engines a principle, winch it is not; the act cls 
it an engine, which perhaps alſo it is not; but boch the 
ſpecification and ſtatute ate reterable to the ſame thing, and 
when they are taken with their corecative, are perfectly in- 
telli ible. Upon the wider ground, J am theretore of op'- 
nion, that the act has continued chis patent. A narrow! 
ground was taken in the argument, which was to expouid 
the word engine in the body of th act, in oppoſition to the 
title of it. to mean a methed; nud 1 2m ready to ſay, | would 
reſort to that ground, if neceſſuy, in oder to ſupport ths 
patent, ut res mages valeat quam pereat ; but it is not n cei- 
lary : for, let it be remembered, chat though monopo!ics IN 
the eye of the law, are odious; the coifideration ole 
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privilege created by this p:tent, is meritorious ; becauſe, to 
uſe the words of lord Coke, „the inventor bringeth to and 
for the commonwealth a new manufacture by his inven- 
« tion, coſts, and charges.“ I conclude, therefore, that the 
judgment of the court ought to be for the plaintiff, INE 
COURT being thus equally divided, No JUDGMENT tas 
given; but the parties ſeemed diſpoſed to put the caſe upon 
the record in the form of a ſpecial verdict, in order that it 
might be carried on to a court of error. 
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And if the patent is void, the patentee cannot enforce the Hayne, & 4. 


performance of a covenant, for the obſervance of the exclu- 


ſive right, enter d into by another, in contemplation of its ; 7; 


being good. —T his was an action of covenant ; and the de- 
claration was on articles of agreement, which, after reciting 
that the plaintiffs were afſignces of a patent for an engine or 
machine, to be fixed to a common ſtocking-trame, for mak- 
ing a fort of net or open work, called point-net, contained 
a Covenant, whereby the d: fendant, in contideration of be- 
ing permitted by che p!.i:tiff to uſe one ſtocking- frame with 
the patent engine am.exed thereto in a particular way, co- 
venanted that he would not uſe any of the patent-engines, 
or any engines reſembling the fame, except that allowed by 
the articles. The declaration then averred enjoyment by 
the defendant, with:.ut interruption by the plainatts; and 
aſſigned two breaches, one for uſing other patent engin-s 
belides the one allowed by the pluinuff; the other for uſing 
engines reſembling the patent machines, To this there were 
ſeveral pleas: th. three laſt of which only were material 
here, viz. the third plea was, that the patentee did not en- 
rol the ſpecification ; the fourth, that the invention was not 
a new invention; the fifth, that the invention was not diſco- 
vered by the patentee. The plaintiff demurred to the third, 
fourth, and fifth pleas, becauſe the defendant attempted to 
put in iſſue matters foreign to the merits of the cauſe, inaſ- 
much as he was eſtopped by lis deed from putting thoſe mat- 
ters in iſſue here. By lofd Kenyon, CH. J. the facts of this 
ciſe are ſhorily theſe; the plaintiffs, pretending to derive a 
right under a patent, aſſigned to the defendant part of that 
right, on certain terms; and notwithſtanding the facts nxw dif- 
clojed ſhew that they have no ſuch privilege, they fill inſiſt 
that the defendant ſpall be bound by his covenant, though the 
confederation of it is fraudulent and void. Thus is not to be 
conſidered as a covenant to pay a certain ſum in groſs at all 
events; but to uſe a machine in a particular way, in conſi- 
deration of the pla intiff's having conferred that intereſt on 
the defendant, which they profeſſed to confer by the agree- 
ment. Now in point of couſcience, it is impoſſible that two 
pertous can entertain different ideas upon the ſubject. But it 
is ſaid, that though conſcience fails, the d:tendant is eſtop- 
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ped in point of law from ſaying that the plaintiffs had na 
privilege to confer. But the doctrine of eſtoppel is not 0) 
plicable bere. Where indecd an heir apparent, having on- 
ly the hope of ſucceſſion, conveys, during the life of his 
anceſtor, an eſtate which afterwards deſcends upon him, al. 
though nothing paſſes at that time, yet when the miheri- 
tance deſcends upon him, he is eſtopped to ſay, that he 
had no intereſt at the time of the grant. There an eſtoppel 
is founded on law, conſcience, and juſtice. But what is the 
caſe he:e? who is eſtopped? The perſon ſuppoſed to he 
eſtopped, is the very perſon who has been cheated and im- 
poſed upon. In the caſe of landlord and tenant, the tenant 
is not at all events e opped to deny the landlord's title, the 
eſtoppel only exiſts during the continuatim of his occupatim, 
And if he he ouſted by a title paramount, he may pied it. 
Aſhhurft, J. This is a good plea; and the defendant is not 
eſtop; ed from diſcloſing any of the matters contained in it 
In the caſe of landlord and tenant, as long as the latter en- 
Joys the eſtate, he ſhall not be permitted to deny his land- 
lord's title, for he has a meritorious conſideration ; but wit 
it is applied to a perſon having a ſuperior title, he may pied 
it. The plaintiffs uſe this patent as a fraud on all mak, 
and they ſtate it to be an invention of the patentee, when 1 
truth it was no invention cf his. The only right conterred 
on the defendant by this agreement was that of uſing this 
machine, which was no more than that which he, in com- 
mon with every other ſubject, has, without any grant from 
the plaintiffs. Buller, J. "The plaimiſts had no exclulive 
right, and therefore the defendant nas not the conſideration lor 
which he entered into that covenant. The cat of lanvior 
and tenant is not unlike this, {or the fats in this caſe i 
cloſed by the plea are cqual to an eviction of the tenant : 35 
long as the tenant holds under the leaſe, he is eſtopped (ron 
denying his landiord*s title; but when he is evicted, he has 
a right to ſhew that he does not enjoy that which was tit 
conſideration for his covenant to pay the rent, notwith(ian!- 
ing he has bound himſelf by the covenant. Groſe, J. &- 
D himſelf of the ſame opiuion.— Judgment tor deten 
ant. 


MO Site But the patentee, after an aſſignment of his intereſt, can. 
0 1149 0 . . 
4 Tr. 1989, Not himſelf ſet up that the patent is void: for where au 4c- 


cited 3 Ter. Rep. tion Was brought againſt a patentee who had conveyed he 
439, 441- intereſt in a patent to the plaintiff, and yet, in violation 0! 
his aſſignment, infringed the plaintiff's right; the detence et 
up was, that it was not a new invention. But lord X71 
was of opinion that the defendant was eſtopped by his owt 

dee] from making that defence. | : 
The author of any book, or literary compoſition, cann?, 
after printing and publiſhing the ſame, maintain an acti? 
agaln!, 
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Action on the Caſe (CZ Damages). 


againſt any perſon who may reprint and ſell the ſaine, with- 
gut his conſent, except {uct action be founded on the ſta- 
tute 3 Ann. c. 19. and on the terms and conditions pre- 
{cribed thereby. This was an action of treſpaſs on the caſe: 
and the {hort ſubtarce of the caſe was this. The declara- 
tion char ed that © the plaintiff. Millar, was the true and 
+ only p-oprietor of the copy of a book of poems, entitled 
* the Seaſons, by James Jhomſon, and whilſt he was lo proprie- 
tor of the {aid copy, caule1 2000 books of it to be print- 
* ed for fale, at his own expence ; and had a great number 
of the ſaid 2000 books remaining in his hands for ſale. 
hat the defendant, Taylor, publithed and expoſed to ſale 
« ſeveral other books of the like copy, and bearing the ſame 
* title; which latter books had been i juriouſly printed by 
lone perion or perſons without the licence or con- 
„ ſent ot the plaintiff, Millar, the defendant kuowin 
that they had been fo injuriouſly printed, without the 
« plaintitr's licence or content, by means whereof the 
« plaintiff, Millar, was deprived of ths profit and benefit of 
« the ſaid copy aud book, and of the books printed at his 
expence, as aforeſaid, and then remaining in his hands un- 
* fold; and he laid his damages at 200l. The defendant, 
Taylor, pleaded not guilty. Iſſue was thereupon joined, 
and the jury found a ſpecial verdict.” The general 
queſtion for the determination of the court was, WHETHER, 
ofter a voluntary and general publication of an author's works 
ly himſelf, or by his authority, the auther had A SOLE AND 
PERPETUAL PROPERTY in that work; ſo as to give him a 
right to confine every ſubſequent en- to himſelf and his 
n for euer] The judges M illes and Afton, and lord Marf- 
field, Cu. J. were of opinion, contrary to Yates, J. that an 
author had ſuch right, and conſequently there was jud ment 
for the plaiutiff: a writ of error, was afterwards brought; 
but the plaintiff in error, atter atligning errors, ſuffered him- 
lelf to he nonpoſſed. - 


„ 
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After this, the queſtion was finally decided in the Houſe Donaldſons o. 


of lords, in the caſe of D:naldſons v. Becket and others, 


Becket & al. 
Dom. proc. 


which was an appeal from a decree of the coprt of chancery, 9 Feb. 1774, 
ſounqed upon the judgment of the court of king's bench, in 4 N. 2458, 


Millar v. Becket. Upon this appeal, the judges were direct- 

d to deliver their opinions on the following queſtions : 
it, Whether, at common law, an author of an book or 
literary compoſition, had the ſole right of firſt printing 
and publiſhing the ſame for ſale; and might bring an 
Action againſt any perſon who printed, publiſhed, and 

fold the ſame without his conſent ? 

Upon this firſt queſtion, the judges Nares, Aſbhurſt, 
Black/tone, Willes, Aſlan, * and Adams; and _— 
3 H. 


. 


Action on the Cale (Conſequential Dameges), 
Cn. BAR. and De Grey, Ch. J. C. B. delivered their 0. 


nions ſeriatim {contra Eyre B.) — That at common law, 
an author of any book or literary compoſition, had the (ole 
Tight of firſt printing and pub T's. the fame for fale, 
and might bring an action againſt any perſon who 
printed, "ablithed. and fold the fame, without his con- 
ſent (1). 
2dly, If the avthor had ſuch right originally, did the law 
take it away upon his printing and publiſhing ſuch bond c 
literary compeſition? And might any perſon afterwards 
reprint and fell for his own — ſuch book or li- 
terary compoſition, agamfſt the will of the author? 
Upon this ſecond queſtion, the judges Nares, Aſhhurſ, 
Blackſtone, Willes, and Afton ; and Smythe, CH. BAR. delivered 
their opinions ſeriatim (contra Eyre, Perrot. Adams, and 
De Grey, Cu. J. C. B.) That the law did not take away his 
right, upen his printing and publiſhing ſuch book or literary 
compolition; and that no perſon might afterwards rep11n: 
and fell for his own benefit, ſuch book or literary compoli- 
tion, againſt the will of the author. 
3dly, If ſuch action would have lain at common law, 1 
it taken away by the ſtatute of 8 Ann, c. 19 (2) 
And is an author, by the ſaid ſtatute, precluded from 
every remedy, except on the foundation of the ſaid ſta- 


(1) Per Perrot and Adams, if ſuch perſon obtained the copy by fraud 
or violence, and not ctherwiſe. 

(2) It is enacted by tne ſtatute 8 Ann, c. x9, that the author and 
his atiignee or ail;gns, ſhall have the ſole right and liberty of printing 
and reprinting his bock for the term of fourteen years, to commence 
from the day of the firſt publiſhing the ſame z and after the ſaid term 
of fourteen years, the ſole right of printing or diſpoſing of copics tha; 
return to the authors thereof, if they are then lruing, lor another term 
of fourteen years, & 1, 11. £ 

And if any perſon ſhall print, reprint, or import, or knowingly ſel, 
publiſh, or expoſe to ſale, any ſuch book, without the conſent of the 
proprietor thereof, firſt had in writing, ſigned in the preſence ct two 
witneſſes ; then ſuch offender ſhall forfeit ſuch book, and all ſheets 
thereof, to the proptictor of the copy, who ſhall forthwith damaſk azad 
make waſte paper of them; and further every ſuch offender ſhall tor- 
feit 1d. for every meet found in his cuſtody; one moiety to the crown, 
and the other moiety to any perſon that ſhall ſue for the ſame, tu bt 
recovered in any court of record at Weſtminſter, & 1. 

But this is not to ſubject any bookſeller, printer, or other perſon to 
the above forfeitures or penalties, unleſs the title of the work hall, 
before ſuch publication, be entered in the regiſter book of the Com- 
pa y of Stationers, 5 2. 

Bona fide imitations, tranſlations, and abridgments, in reſpect of the 
property, may be conſidered as -w works, but colorrable and fraudulent 
variations cannot. Per Willes, J. Millar v. 7. ayior, Ea. g Geo. 3- B. R. 
4 Hur. 2310, 
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Action on the Caſe (Comeguential Damages). 


tute; and on the terms and conditions preſcribed 
thereby ? 

Upon this third queſtion, the judges Eyre, Nares, Perrot, 
Ceuld, and Adams; and De Grey, Cu. |. C. B. delivered their 
opinions feriutim (contra Aſhburſt, Blackſtone, Willes, and 
Alen; and Smythe, Cn. BAR.) —That 2's action at law ts 
taken away by the ſlatute 8 Ann.; and that an author, by the 
ſaid ſlatute, is precluded frem every remedy, except on the foun- 
dation of the ſaid flatute, and on the terms and conditions pre- 
ſeriled thereby (1). 

athly, Whether the author of any literary compoſition 

and his aſſigns had the ſole right of printing and pub- 
liching the ſame, in perpetuity, by the common law? 

Upon this fourth queition, the judges  Nares, Aſhhurſt, 
Black/tone, Willes, Afton, and Gould ; and Smythe, Ch. BAR. 
delivered their opinions ſeriatim (contra Eyre, Perrot, Adams, 
and De Grey, Cn. J. C. B.) — That the author of any literary 
compotition and his aſſigns, had the ſole right of printing aud 
publithing the ſame, in perpetuity, by the common law. 

Sthly, Whether this right is any way »rapeached, reſtrain- 

ed, or taken away by the ſtatute 8 Ann? 

Upon this fifth queſtion, the judges Eyre, Nares, Perret, 
(/zuld, and Adams; and De Grey, Cu. J. C. B. delivered their 
opinions ſeriatim (contra Aſhhurſt, Black/tene, Willes, and 
Aſtin; and Smythe, C. BAR.) — That this right is impeached, 
reſlrained, and TAKEN AWAY by the ſtatute 8 Ann. 

The lord chancellor (lord Ap/ley) ſeconded lord Camden's 


8 — — 


(1) By the uit and 128th clauſes in the above I ide, A ſole right is 
poſuively veſted in the author, during the particular terms which the 
mute has limited. "The otber proviſions indeed have annexed penal- 
ties, and forfeitures of the ſheets (which are to be damaſked) but 
the right is wholly confincd to the parties intereſted, the authors 
and purchaſers of copies. The penalties are given half to the crown, 
and half to any cyummon informer that will ſuc for them. To the au- 
thor, therefore, it is the fime as a lcaſe, à grant, or any other com- 
mon law right, whil the term exifts, and will equally intitle him 
to ail 19mmon laty rum, for the enjoy ment of that right. He may, 
I ſhould think, file an in junction bill to ſtop the printing: but I may 
hey with more potitiveneis, he might bring an action to recover fati{- 
Faction for the injury done him, contrary to law, under the ſtatute: for 
wherever a Nature gives a right, the party ſhall of conſequence have an 
achion at law torecover it, Ihe zuthot's remedy is very different from 
an inf, rmer's proſecution for rhe penalty : the latter muſt purſue all 
tae remedies the law requires: for in ſuch a proſecution the charge is 
r an offence ; and therefore the offence mult be ſtiictly brought with 
all the prov iſions of the act. But if the plaintiff only ſeeks ſatisfac- 
don to himfelf,. as the party aggrieved, without proſecuting for any 
penalty, there is not, in any ſuch caſe, any limitation by the ſtatute. Per 
14s, J. in the ſame caſe, 4 Bur. 2380. : 

Allo per Eyre, there may be a remedy in equity Du the foundation of 
r jeatite, independent of the terms and couditions thereof, 


I 4 motion, 
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motion, to reverſe ; and thedecree of the court of chance: 
was accordingly REVERSED. 
Millar +. Tay- And it is {ettled, and not now to be controverted, that li. 
lor. Ea. 9 Geo. 3. teraty compoſitions, in their original late, and the incov- 
eee poreal riglit of the publication of them, are the private and 
8528 excluſive property of the author; and that they may ever be 
retained ſo; and that if they are raviſhed from him before 
publication, trover or treſpaſs lies. Per Afton, J. 
Payne v. Rogen, 3. Conſequential damages ariſing from neghgence. | An action 


. 3 on the caſe may be maintained againſt the landlord of a houſe, i 
Black. 350, He, and not the occupier is bound to repair, for _= injury tha; 
a ſtranger may fuſtain from the want of repair. For in an ac- 


tion on the caſe againſt the detendant, as owner of a houſe in 

the occupation of one Platt, his tenant, for an injury ſuſlamed 

by the plaintiff, by his leg flipping through a hole in tne 

foot payement, into a vault or cellar, owing to ſome plates 

or bars, which went under the pavement, being out of re- 

pair; it was moved, after verdict for the plaintiff that there 

might be a new trial, on the ground that the action ought to 

have been brought againſt the @fual occupier of the houſc; for 

though the landlord might bear the expence of the repats, 

yet as between the occupier and the public, the occupier was 

bound to look: to the ſtate of them, and ought to be liable fur 

any accident that might happen by his neglect. But by 

Eyre, Cn. J. Evidence was given of repairs being actually 

done by che landlord. And I thought at the trial, that tough 

the tenant was prima facie, bound to repair, and therefore 

liable; yet it he could ſhew that the landlord was to repair, 

then that the landlord was liable. Buller, J. "The direction 

of my lord chict-juitice was moſt clearly right. I agree, 

that the tenaut, as occupier, is prima facie, liable to the public, 

whatever private agreement may be between him and the land- 

lard. But if he can thew that the landlord is to repair, thc 

landlord is liable for neglect to repair. Heath, J. If we were 

to hold that the tenant was liable in this caſe, we ſhould 

encourage circuity of action, as the tenant would have bis re- 

me:y over againſt the landlord. Rooke, J. of the ſame opinion. 

69 But unleſs it is ſhewa that the landlord is liable, the ac- 
Hamplon, Tr. tion can only be brought againſt the occupier. For in an 
Veo. 3. K B. action on the cafe againſt the defendant, who was owner ot 
4 1. Reft. 318. = 0 x ' 1 
the fee, for not repairing the fences of a cloſe, whereby the 

plaintiff was damaged, it was objected, that the action did 

not lie againſt the preſent detendant. And by lord Keen, 

Ch. J. it is clear, that this action cannot be ſupported againſt 

the owner of the inheritarce, when it is in the poſſeſſion 0! 

another perſon, It is ſo no.orioufly the duty of the actual c- 

cupier to repair the fences; and fo little the duty of the land- 

lord, that, without any agreement to that effect, the landlord 

may maiutain an action againſt his tenant for not ſo doing, 

up ol 
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vpon the ground of the injury done to the mheritance : 
and deplorable indeed would be the ſituation of landlords, if 
they were liable to be harrafſed with actions for the culpable 
negle& of their tenants. Aburt, J. and Buller, J. agreed. 
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So, where an action on tae cale was brought for not re- Rider v. Smith, 


pairing a private road, leading through the defendant's 7" 
ground, the declaration ſtated that the plaintiff was poſſeſſ- 766 
ed of a certain meſſuage; and by reaſon of his poſſeſſion 
thereof, was entitled to a certain way from the ſaid meſ- 
ſuage through and over a certain cloſe of the deſendant imo 
the king's common highway; and that the defendant was 
poſſeſſed of two other cloſes next adjoining, and by reaſon of 
his p Mſion of the ſaid cleſe ; and the ſaid two other cloſes of 
land adjoining, of right oug.it to have repaired the ſaid way; 
yet he lad not, per god, & c. To this declaration there was a 
general demurrer, and joinder in demurrer. In {upport of the 
demurrer, it was objected to the declaration, becauſe it did 
not ſhew by what right or obligation the defendant was 
bound to repair the road : that he was not bound of com- 
mon right, merely as occupier ; but declaring generally en 
poſſeſſion is not ſufficient againſt the ow..er of the foil, though 
it is againſt the wrong-doer. To this it was anfwered: for- 
merly, a diſtinction was taken between a charge againſt a 
wrong-doer, and againſt the owner of the land; but it is 
now ſuſficient to declare generally on the poſſeſſion of the 
defendant, and to charge him in reſpect ot that poſſeſſion. 
The precedents for above dus laſt century have been in that 
form, and no objection has hitherto been made to them. It 
ſeems admitted, that if the def. ndant had been charged by 
reaſon of his tenure, it would have been ſufficient. Now 
tis amounts to the ſame thing; for the onus prima facie 
goes with the poſſeſſion. THOR were clearly of opi- 
Lion, that the declaration ſufficiently charged the defendant, 
by reaſon of his poſſeſſim. And Buller, J. ſaid, the diſtinction 
was between cates where the plaintiff lays a charge upon 
the right of the defendant; and where the defendant himſelf 
pieſcribes in right of his own eſtate, In the former cate, 
the plaintiff is pre{umed to be ignorant of the defendant's 
eſtite, and cannot therefore plead it; but in the latter, the 
defendant, knowing his own eſtate, in right of which he 
claims a privilege, muſt ſet it forth. In R. v. Bucknall, 2 Ld. 
Raym. 804, Lord Holt ſaid, * where a man is obliged 
to make fences againſt another, it is enough to ſay omnes 
* ocupatores ought to repair, becauſe that lays a charge 
© upon the right of another, which it may be he cannot 
* particularly know ;”” and ſeveral caſes have been deter- 
mined on the above diſtinction. In 1 Vent. 264. there is the 
report ot an action on the caſe againſt the defendant, tor not 


repairing a fence, where the allegation was, that the tinants 
and 


39 Geo, 3. 


R. 3 Ter. RS. 


* 
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Ruſſel and 
others . the 
Men of Devon, 
M. 29 Geo. 3. 
B.R. 2 Ter. Refi 
667, 
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and occupiers of ſuch a parcel of land, have, time out < 
mind, maintained it, &c. Holt moved, in arreſt of judgment, 
that the preſcription is laid in occupiers, and not ihewn their 
eſtates, and that hath been adjudged nought in 1 Cro. 155. and 
2 Cro. 665. But the court ſaid, it is true there have been 
opinions both ways ; but it 1s 2 thus laid, for the plain. 
tiff is a ſtranger, and preſumed ignorant of the eſtate: by 
otherwiſe it is if the detendant had preſcribed. So in Tenant 
v. Goldwin, Salt. 360. in an action on the caſe for not te- 
pairing a wall, debuzt reparare was held ſufficient. 1 he caſe 
of Windford v. Woollaſton, 3 Lev. 266. is allo to the fauc 
effect. Judgment for plaintitt. | 
But an action on the caſe will not lie 1 an individual 
againſt the inhabitants of a place, who may be bound 10 fe. 
pair a common highway, for a conſequential _—_ ſuſtain- 
ed from their neglect to repair. For where an action upon 
the caſe was brought againſt the Men dwelling in the county 
of Devon, to recover ſatisfaction tor an injury done to the 
waggon of the plaintiffs, in conſequence of a bridge, which 
ought to have been repaired by the county, being out of 
repair; two of the inhabitants, for themſelves and the reſt 
of the men dwelling in that county, appeared and demurred 
generally; and THE COURT held, that the action couid not 
be maintained. Per lord Kenyon, CH. J. If this experiment 
had ſucceeded, it would have been productive of an intiuity 
of actions. And though the fear of introducing fo much h- 
tigation ought not to prevent the plaintiff's recovering, it by 
law he is intitled; yet it ought ro have conſiderable weight 
in a caſe where there is no precedent of ſuch an action has- 
ing been before attempted. It is true, ſuch an action u 
lie by an individual, for an injury which he has ſfulaines 
againſt any other individual, who is bound to repair. But the 
queſtion 1s, whether this body of men, who are ſued in 
the preſent action, are a corporation, or qua a Corporation, 
againſt whom ſuch an action can be maintained: if it be 
reaſonable that they ſhould be by law liable to ſuch an ac- 
tion, recourſe muſt be had to the legiſlature for that put- 
poſe. But it has heen ſaid that this action ought to be main 
tained by borrowing the rules of analogy from the ſtatutes 
of hue and cry. But | think that thoſe ſtatutes prove the 
very reverſe, The reaſon of the ſtatute of Winton was 
this: as the hundred were bound to keep watch and ward 
it was ſuppoſcd that thoſe irregularities which led to rob- 
bery muſt have happened by their neglect; but it was nevet 
imagined that the hundred could have been compelled t 
make ſatisfaction, till the ſtatute gave them a remedy, 4 
moſt undoubtedly no ſuch action could have been maintain 
ed againſt them before that time. Therefore, when the cate 


called for a remedy, the legiſlature interpoſed ; but they . 
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Aue the remedy in that particular caſe, and did not give it 
m in any other cate, in wluch the neglect of the hundred had 
*. a produced an injury to individuals. And when they gave the 
ad on, they virtually gave the means of maintaining. that 
cen acbon: they converted the hundred into a corporation for 
_ that purpote : but it does not follow, that in this caſe, where 
du the legiſlature have not given the remedy, this action can he 
um maintaincd; and even it we could exerciſe a legiſlative diſ- 
_ cetion in this caſe, there would be great reaſon tor not gi - 
eie ing dus remedy ; for the argument urged by the defendant's 
e Counsel, that all thoſe who became inhabitants of the county 

after the injury ſuſtained, and before judgment, would be 
Jul liable to contribute their proportion, is entitled to great 
— weight. It is true, indeed, that the inconvenience does 1ap- 
4 pen in che caſe ot indictments; but that is only becauſe it is 
wa ſanctioned by common law; the main pillar of which, as 
_ lord Coke ſays, is unbroken uſage. Among the ſeveral 
ye qualities which belong to corporations, one is, that they may 
hich lue and be ſued ; that puts it then in contradiſtinction to 
— other perſons. | do not fay that the inhabitants of a county 
» rell or hundred may not be incorporated to ſome purpoſes, as it 
1 tae king were to grant lands to them, rendering rent. But 
1 when an action is brouglit againſt à corporation for da- 
n mages, choſe damages are not to be recovered againſt tie 
init corporators in their individual capacity, hut out of their cor- 
þ hs porate e ate; dut if the county 1s to be con! dered as a cor- 
it hy poration, there is no Corporate {und out of whi . ſatisfac- 
* non is to be made. Therefore, I think that this experi- 
8 ment ought not to be encouraged; there is no law or reaſon 
would for ſupporting the action ; and mere 1592 precedent againſt t 
1 in Broke, Abr. title Accian ſur le Caſe, pl. 93. where it is 
* hid, that if an highway be out of repair, by which my 
1 horſe is mired, no action lies; though even without that au- 
* thority 1 ſhould be of opinion that this action cannot be 
1 maintained. Aſhburſt, J. It is a ſtrong preſumption, that that 
* uch never has been done, cannot by law be done at all; and 
t put: tis admitted, that no ſuch action as the preſent has ever bee: 
* brought, though the occaſion muſt frequently have happen- 
atutes ed. But it has been ſaid, that there is a principle of law on 
ve th? which this action may be maintained; namely, that where 
1 wat an- individual ſuftains an injury by the neglect or default of 
* another, the law gives him a remedy. But there is another 
o rob- genera] princiſ e of law, which Is more applicable to this 
— cle: that it is better that an individual thould ſuſtain an in- 
Hed 90 Jury, than that the public ſhould ſuffer an inconvenience. 
an! Now, if this action could be ſuſtained, the public would ſut- 
(tains er a great inconvenience : for, if damages are recoverable 
ne cafe *gamſt the county, at all events they mult be levied on one 
y only T two individuals, who have no means whatever of reim- 
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burſing themſelves; for if they were to bring ſeparate ac 
tions againſt each individual of the county for his propor- 
tion, it is better that the plaintiff ſhould be without remety, 
However, there is no foundation on which this aCtion cag 
be ſopported; and if it had been intended, the legiſlate 
would have interfered and given a remedy, as they did in the 
caſe of hue and cry; thus this cale ſtands on principle; but 
{ think the caſe cited from Broke's Abr. is a direct authority 
to ſhew that no ſuch action can be maintained. Buller, |, 
and Greſe, |. aſlented. Judgment for defendants, 

4. Conſequential damages ariſing from a deceit.) An 
action upon the caſe, in the nature of a writ of ck— 
ccit, will lie for a wilful falſe affirmation, if the party 
to whom it is made, and who relies thereon, receives 
thereby a damage. This was an action in che nature of 4 
writ of deceit, and the third count was in ſubſtance, “ that 
« the defendant, intending to deceive and detraud the plain- 
& tifts, did wrongfully and deceittully encourage and pertuade 
« the plaintiffs to ſell and deliver to one John Chriftopher 
„Falch, divers goods, of the value of 26341. 16s. 1d. upon 
* truſt and credit; and for that purpoſe did falſely, dec eit 
« and fraudulently aſſert and affirm, to the plaintitts, that 
& Falch was a perſon ſafely to be truſted and given credit 
„to; and that the plaintiffs confiding in, and giving crecit 
„to the ſaid aſſertion and affirmation, and beitzving the 
ſame to be true, and not knowing the contrary thereof, dd 
ſell and deliver the goods upon truſt and credit to Falch; 
whereas, in truth ind in fact, Falch was not then a perion 
ſafely to be truſted and given credit to; and the detenCant 
« well knew the ſame, &c. By reaſon of which falſe, trau- 
dulent, and deceitful aſſertion and affirmation of the defen- 
dant, the plaintitts had been deceived and impoted upon; 
and had wholly loſt the goods, and the value thereof,“ &c. 
The defendant pleaded the general iſſue: and after a verdict 
for the plaintiffs, on the above count, a motion was made i 
arreſt of judgment. After the caſe had been fully argued, 
the court took time to conſider of the matter, and afterwards 
delivered their opinions ſeriatim. And the judges Buller and 
Aſhburft, and lord Kenyon, Cu. J. were of opinion (ca. 
tra (1) Groſe, ].)—That the action was maintainabie, 
the ground; of deceit in the defendant, and injury and (9s i 
the plaintiffs. Buller, J. The foundation of this action“ 
fraud and deceit in the deſcendant, and damage to the plain- 
tiffs: and the queſtion is, whether an action thus funded 
can be ſoſtained in a court of law? Fraud without da aft 
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(1) Groſe, J. delivered his opinion at conſiderable length; bu! 
other judges were moſt clearly of a different opinion, it is unge 
to notice his arguments in thus abſtract ot the cate, 
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ordamage without fraud, gives no cauſe of action. But where 
cee two concur, an action lies. Per Coke, 1 3 Bull. 95. 
But i. is contended, that this was a bare-naked ! 
no coudton with Falch is charged, it does not amount to a 
fraud: and if there were any fraud, the nature of it is not 
ſtated. And it was ſuppoſed by the counſel, who originally 
made the motion, that no action could be eee un- 
eis the defendami, who made this falſe aſſertion, had an in- 
Ntereſt in lo doing. 1 agree, that an action cannot he ſup- 
poried for tellitig a bare- naked lie: but that I define to be ** 
ug a thing which is falſe, knowing or not knowing it to 
E ſo, and without any detign to injure, cheat, or deceive an- 
other perſon. Every deccit comprehends a lie; but a de- 
ccit is more than a lie, cn account of the view with which 
ic 15 practiſed; its being coupled with fome dealing; and the 
F injury which it is calculated to occation, and does occaſion 
another perſon. Deceit is a very extenſive head in the 


ie; that as 


C 


law; but the cafes cited on the part of the defendant (1), are 


tr from authorities againſt the preſent action, that they 


ſhew that if there be fraud or deceit, the action will lie, and 
that knowledge of the falſebasd of the thing aſſerted is fraud 
and deceit, Colluſion then is not neceflary to conſtitute 
fraud. Ta the caſe of a conſpiracy, there muſt be a collu- 
ſion between two or more to ſupport an indictment. But 
if one man alone be guilty of an offence, which, if prac- 
tied by two, would be the ſubject of an indictment for a 
confpiracy, he is civilly liable in an action for reparation of 
damages, at t1e ſuit of the perſon injured. If A. by fraud 
and deceit cheat B. out of 1000l. it makes no difference to 
B. whether A. or auy other perſon pockets that 1000l. He 
has loſt his money, and if he can fix fraud upon A. reaſon 
ſeems to ſay, that he has a right to ſeek ſatisfaction. Au- 
thorities are not wanting on this point, 1 Rell. Abr. gt. 
pl. 7. If che vendor affirm, that the goods are the goods of 
a ſtranger, his friend, and that he had authority from him 
to tell chem, and upon that B. buy them, when in truth 
ey are the goods of another; yet if he fell them fraudu- 
ently and falſely on this pretence of authority, though he 
not warrant them, and though it be not averred that he 
old them, &nowing them to be the goods of the ſtranger, 
et B. ſhall have an action for this deceit. It is not — 
rom this caſe, whether the fraud conſiſted in having no au- 
mority from his fiiend, or in knowing that the goods be- 
nged to another perſon. What is f 

ale only proves, that falſely and fraudulenily are equivalent 
un If the firſt were the fact in the caſe, namely, 


a 


(1) . 20. Cartb. 90. Salt. 210, lord Raym. 593. 
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aid at the end of the 
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that he had no authority; the caſe does not apply to u hen 
point: but it he had an authority from his friend, whatever Wi actio 
the goods were fold for, his friend was entitled to, and he WF reſpe 
had no intereſt in them. But however that might be, th: MF Þlaſts 
next caſe admits of no doubt; for, in 1 Rl. Abr. 100. pl. 1. 2 is inf 
it was held, that if a man acknowledacs a fine in my name, what 
or ackno. ledge a judgment in an action in my name of my WF may : 


land, this thall bind me for ever; and therefore I nar en ey 
, 5 ö 


have a writ of deceit againſt him who acknowledged it. o ſwerg 
if a man acknowledge a recognizance, ſtatute, mercham, AF morai 
or ſtaple, there is no foundation for ſuppoſing that in that the qt 
caſe the perſon acknowledging the fine or judgment waste the pl: 
ſame perion to whom it was ſo acknowledged. If that hiE Fach 
been neceſſary, it would have been ſo ſtated ; bur if it wer: e 
not ſo, he who acknowledged the fine had no intereſt in it, Wi had u. 


Again, in 1 Roll. Abr. 95, l. 25, it is ſaid, if my ſervant BW © not 


leaſe my land to another for years, reſerving a rent to me, impoſſ 


and, to perſuade the leſſee to accept, he promiſe that he hal Ferenc 
enjoy the land without incumbrances, if che land be mcum- ment, 

bered, &c. the leſſee may have an action on the caſe ag2ult ation 
my ſervant, becauſe he made an expreſs warranty. le ſhall a1 
ſame caſe js reported in C. Jac. 425; but no noti.e s tie unt 
taken of this point; probably becauſe the rep long! Cant (| 
it immaterial, whether the warranty be by tte tante of te lau 
ſervant. And if the warranty be made ac tte time of the in cor 
ſale, and the ſale is upon the faith of the warranty, I can main'a! 
ſee no diſtinction between the cates. The gift of the attim exprels 
i fraud and deceit ; and if that fraud and deceit cun be fru the law 
by evidence on one who had an intereſt in his iniquity, it prov ceiiry | 
his malice to be the greater: but it was objected to this de- tie que 
claration, that if there were any fraud, the nature of 1! !s alt he 
not ſtated : to this the declarstion itfelf is ſo direct an au- alert th; 
{wer, that the caſe admits of no other, The is, that ncighbo 
the defendant procured the plaintiffs to ſell goods on credit 's Wi Vecibus 
one whom they would not othertuiſe have trujted, by aſſeriin ſts non 
that which he knew to be falje. Then there is the tra Cale, wi 
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and the means by which it was committed; and it was done 


or, in other words, by cheating the plaintiſts out of the! 
goods, Ihe caſes which I have itated, and Sider. 140. 4 
1 Keb. 522. prove that the declaration ſtates more than i 
neceſſary; for fraudulenter, without ſciens, or ſciens wit 
fraudulenter, wovld be ſufficient to ſupport the action. But 
Mr. Juſtice "I witden ſaid, in that caſe, the fraud muit “e 
proved. The aſſertion alone will not maintain the ach 
but the plaintiff muſt ge on to prove that it was falſe, and that 
the defendant knew it to be o. by what means that prodt 3 
to be wade out in evidence, need not be ſtated in the deck- 


ration. Some general arguments were urged at the bar, (0 
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ſhew that miſchiefs and inconveniences would ariſe if this 
action were ſuſtained ; for if a man, who is aſked a queſtion 
reſpecting another's reſponlibility, heſitate or is ſilent, he 
blaſts the character of the tradeſman; and if he ſay that he 
is infolvent, he mav not be able to prove it. But let us fee 
what is contended for: it is nothing leſs than that a man 
may aſſert that which he knows io be falſe, and thereby do 
an everlaſting injury to his neighbour, and yet not be an- 
ſwerable for it. This is as repugnant to law, as it is to 
morality; then it 1s ſaid, that the plaintiffs had no right to aſk 
tie queſtion of the defendant ; but I do not agree in that, for 
the plaintiffs had an intereſt in knowing what the credit of 
Falch was. It was not the enquiry of idle curioſity, but 
it was to govern a very extenſive concern. The defendant 


had undoubredly his option to give an anſwer to the queſtion 


or not; but if he gave none, or ſaid he did not know, it is 
impoſſible for any court of juſtice to adopt the poſſible in- 
ferences of a ſuſpicious mind, as a ground for grave judg- 
ment. Al that is required of a perſon in the defendant's ſi- 
tation is, that he thall give no aniwer; or, if he do, he 
{1.41} anſwer 2ccording to the truth, as far as he knows. If 
tie 2ntlwer import infolvency, it is neceſſary that the defen- 
Gait .20uld be able to prove that infolvency to a jury; for 
me law protects a man in giving that anſwer, if he does it 
in confidence, and without malice. No action can be 
maintained ag inſt him for giving ſuch an anſwer, unleſs 
exprels malice can be proved. From the circumſtances of 
lie law giving that protection, it ſeems to follow, as a ne- 
celſary conſequence, that the law not only gives ſanction to 
tie queſtion, but requires, that, if it be anſwered at all, it 
ſhall he anſwered honeſtly, And if a man will wickedly 
*ltert that which he knows to be falſe, and thereby draw his 
neighbour into a heavy loſs, even though it be under the 
Ipectous pretence of ſerving his friend, I ſay, aufis talibus 
wtts non jura ſubſerviunt. Ahhburft, J. The objection in this 
cale, which ts to the third count in the declaration, is, that 
t contains only a bare aſſertion, and does not ſtate that the 
defendant had any intereſt, or that he colluded with the other 
party who had. But I am of opinion that the action lies 
notwithitanding this objection. I do not recollect any caſe 
which proves ſuch a poſition ; and if there were any ſuch 
ty be found, J ſhould not heſitate to fay, that it could not be 
law; or I have ſo great a veneration for the law, as to ſup- 
pole that nothing can be law which is not founded in com- 
mon ſenſe, or common honeſty; for the giſt of the action 
iS the injury done to the plaintiff, and not whether the de- 
ſendant meant to be a gainer by it? What is it to the plain- 
uf, whether the defendant was or was not to gain by - ? 
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the injury to him is the ſame. And it ſhould ſeem, that! 
ought more emphatically to lie againſt him, as the malice x 
more diabolical, if he had not the temptation of gain. For 
the lame reaſon it cannot be neceſſary that the de ſendam 
ſaould collude with one who had an intereſt. But it colly. 
fon were neceſſary, there ſeems all the reaſon in the world 
to ſuppoſe both intereſt and colluſion, from the nature of tle 
act: tor it is to be hoped, that there is not to be {ound ad. 
potition ſo diabolical as to prompt any man to myure an. 
other without benefitting himſelf. But it is ſaid, that if (lus 
be determined to be Jaw, every man may have an 2Ction 
brought againſt him for telling a lie, by the crediting a 
which another happens eventually to be injured. But thy 
conſequence by no means follows; for in order to make 
it actionable, it muſt be accompanied with the circum- 
ſtances averred ia this count, namely, that “ the d-tendaut 
«* intending to deceive and defraud the plaintifts, did decer- 
« fully encourage and perſuade them to do the act; and for 
* that purpoſe made the falſe affirmation, in conleq ence 
« of which they did the act.” Every lie accompanied with 
thoſe circumſtances, I ſhould clearly hold to be the fubjec! ot 
an action, but not a mere he thrown out at random, i. 
out any intention of hurting any body, but which ſome per- 
ſon was fooliſh enough to act upon; for the 9% anims 's © 

reat part of the giſt of the action. Another argument that 
— been made ute of is, that this is a new cale, a that 
there is no precedent of ſuch an action. Where Sales at 
new in their principle, there I admit it is necellary t have 
recourſe to legiſlative interpoſition, in order ts remedy the 
grievance: but when the caſe is only new in the in tac 
and the only queſtion is upon the application of a pn. 
ciple recognized by the law to ſuch new caſes, it will hejul 
as competent to courts of juſtice to apply the principle to 
any cafe which may ariſe two centuries hence, as it was 
two centuries ago: if it were not, we ought to blot out dt 
our law-bdooks one-fourth part of the caſes that are to be 
found in them. Lord Kenyon, Cu. J. All laws ſtand on tie 
beſt and broadeſt baſis which goes to enforce moral and ſocial 
duties; though it is not . every moral and ſocial duty, 
the neglect of which is che ground of an action: for there 
are wich are called, in the civil law, duties of imperſect 
obligation, for the enforcing of which no action lies. There 
are many caſes where the pure effuſion of a good mind 
may induce the performance of particular duties, which 
cannot be enforced by municipal laws. But there ate 
certain duties, the non-performance of which the jurilpre- 
dence of this country has made the ſubject of a civil ac- 
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mms (1), that an action upan the caſe for a deceit lies where 
4 man does any deceit to the damage another. He has not 
indeed cited any authority for this opinion; but his opinion 
lone is of great authority, fince he was conlidered by his 
cotemporaries as the moſt able lawyer in Weſtminſter Hall. 


Let us, however, conſider whether that propoſition is not 
pported by the invariable principle in all the cafes on 
dus ſubject. In Bayley v. Merrel, 3 Bu/fer, 95, it was held 


* 
* U 


be Cre, J. that “fraud without damage, or damage with- 


out fraud, gives no cauſe of action: but where theſe two 
© do concur, there an action lieth.“ It is true, that the judges 
were of opinion in that caſe, that the action did not he on 
ther grounds, but conſider what thoſe grounds were. Dod- 
deridge, J. faid © If we thall give way to this, then every 
carrier would have an action upon the caſe ; but he thall 
not have any action for this, becauſe it is merely his own: 
* default that he did not weigh it (2).“ Undoubtedly, where 
the common prudence and caution of man are ſufficient to guard 
bm, the law will nat protect him in his negligence. And 
in that caſe, as reported in Cro. Jac. 386, the negligence 
the plaintiff himielf was the cauſe tor which the court 
geld that the action was not maintainable. Then how does 
the principle of that caſe apply to the preſent ? There are 
many fituations in life, and particularly in the commercial 
world, where a man cannot by any diligence inform himſelt 
ot the degree. of credit which ought to be given to the per- 
ons with whom he deals; in which cafes, he mult apply to 
livie whoſe ſources of intelligence enable them to give that in- 
formation. The law of prudence leads him to apply to them, 
an the law of morality ought to induce them to give the 
nformation required. In the caſe in Bulſtrode, the carrier 
might have weighed the goods himſelf; but in this caſe, the 
plaintiff had no means of knowing the ſtate of Falch's cre- 
du, but by an application to his neighbours. The ſame ob- 
ration may be made to the caſes cited by the defendant's 
countel, reſpecting titles to real property: tor a perſon does 
not have recourſe to common converſations to knov the 
tle of an eſtate, which he is about to purchaſe : but he 


— 


— — — 


(1) Com, Dig. tit. Act. upon caſe for Dec. A. 1. 

(2) This was an action upon the cafe ; and the declaration was, that 
* upon the defendant's hiring the plaintiff to carry with horſes and 
* Wain, a load of madder, the defendant, to deceive him in the car- 
a rage thereof, affirmed, fradulently, that the faid load was 800 pounds 

weight, whereas it weighed much more, viz. 2200 weight, by reaſon 
* Whereof his horſes drawing the faid wain with the ſaid load were 
© Cmpelled ita vebementer laborare et trabere, that ſeven of the horſes, 
„alone de peribant, per quod,” Cc. Bayley v. Merrel, Tr. 13 Jac. 
Un. Jac. 386. 3 Bult. 95. 


Vor. I, K may 


129 


Fielder v. Star- 
kin, Tr. 28 
Geo. 3. C. B 


Action on the Cale (Corſeguential Damages 


may inſpect the title-deeds: and he does not uſe comma 
prudence, if he rely on any othe ſecurity. In the caſe i 
Bulſtred:, the court ſeemed to conſider that damnum and in 
juria are the grounds of this action; and they all admit 
that if they had exiſted in that caſe, the action would haue 
lain there; for the reſt of the judges did not controvert the 
opinion of Crate, J. but trol the * of it to that 
part cular cate, [hen it was conter; d here, that the ac- 
tion cannot be maintained for telling a naked lie: but thut 
propulition muſt be taken ſub modo. If, indeed, no injur 
be occaſioned by che lie, it is not actionable; but if it be u. 
tended with a damage, it then becomes the ſubject of an ac- 
tion; as calling a woman a whore, if ſhe ſuſtain no damage by 
it, is not actionable ; but if ſhe loſe her marriage by ic, tle 
ſhe may recover ſatisfaction in damages. But, in this, cat, 
the two grounds of the action concur; here are boch the 
damnum et injuria. The pluaimiffs applied to the defense, 
teliing him th:y were going to deal with Falch, à d di- 
ing to be informed of his credit; when the defendant frau- 
dulently, and knowing it to be otherwiſe, and with a ge. 
ſign to deceive the plaintiffs, made the falſe athrmation, 
which is ſtared on die record, by which they ſuſtained a con- 
ſiderable damage; then can a doubt be entertained fore 
moment but that this is injurious to the plaintitts ? It this be 
not an injury, I do not know how to define the word. Ihen 
as to the lots, this is ſtated in the declaration, and found is 
the verdict. Scveral of the words ſtated in this declaration, 
and particularly /raudulcrter, did not occur in ſeveral of tit 
caſes cited. It is admitted, that the defendant's conduct wi 
highly immoral, and detrimental to ſociety. And I am & 
opinion, that the action is maintainable on the grounds d 
deceit in the defendant, and injury and loſs to the plaintit 
Rule tor arreſting the judgment diſcharged. | 

Where a horſe has been fold warranted found, which Ic 
can be clearly proved was unſound at the time of ale. tn 


. 8 : 9 4 * 
1 Hen, Black, 15. {eller is liable to an action on the warranty, without etc 


the horſe being returned, or notice given of the unſoundnets. 
This was an action on the warranty of a mare, ſold by tl 
defendant to the plaintiff. It was proved, that on May 21,1797 
the defendant fold the raarc to the plaintifft, and warr- mt 
that be war fernd, quiet, and free fre dice and blemith. Soon 
aſter the ſale, the pluintiſt diſcovered that ſhe was unſound 
and vicious; he, however, kept her tor three months, and 
endeavoured to cure her, at the end of three months he ſold 
her, but (he was returned, as unſound. After ihe was 10 fe- 
turned, the plaintiff kept her till the month of October, 
when he returned her to the defendant, who retuſed to te- 
ceive her. On her way back to the plainutt * ſtable fle 
died; and on her being opened, it was the —-” 15 
Artie! 
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farriers, that ſhe had been unſound a full twelvemonth before 


her death. It alio appeared, that the plaintiff and defendant had 
been often together during the period he had her; but it did 
not appear that the plaintiff had ever acquainted the defen- 
ant with the circumſtance of her being unſound. The 
jury found a verdict tor the plaiitif; and the court after- 
E wards refuſed to ſet the verdict at:de.— Lord Loughborough, 
Cn. J. Where there is an expreis warranty, the warrantor 


undertakes that it is true at the time of making it. If a horſe, 
which is warranted ſound at the time of falc, be proved to 
have been at that time unſ5und, it is not neceſſary that he 
mould be returned to the jeiler. No lengih of time elapſed 
after the ſale will alter the nature of a contract originally 
falſe, Neither is notice neceſſary to be given, though the 
not giving notice will be a ſtrong preſumption againſt the 
buyer, that the horſe at the time of the ſale had not the de- 
fect complained of, and will make the proof on his part 
much more difficult. The bargain is complete, and if it be 
faudulent on the part of the ſeller, he will be liable to the 
buyer in damages, without either a return or notice. If on 
account of a horſe warranted ſound, the buyer thould ſcil 


bun again at a loſs, an action miglu perhaps be maintained 


againſt the original ſeller, to recover the difference of the 
price, Gould, J. of the fame opinion. Heath, J. It this 
ho been an a {tion for money had and received (1), to the 
plantitl's uſe, an immediate return of the mare would have 
bien neceſſary ; but as it is brought on the expreſs warranty, 
there was no neceſſity for a retuin to make the defendant li- 
able. Wilſon, J. who was of the ſame opinion, recollected a 
auſe tried before Buller, I. at niſi prius, where the detendant 
had ſold the plaintiiF a pair of coach-horſes, and warranted 
mem to be fix years old, which were in reality only four 
years old. It was contended, that the plaintiff ought to have 
returned the horſes ; but Buller, J. held, that the action on 
lic warranty might be ſupported without a return. As to 
part of the evidence being contrary to ihe verdict, the jury 
ave a right to ule their diicretion either in believ eng or 
ülbelieving any part of the teſtimony of the witneſſes. 


* 
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But if the warranty be accompanied wich an undertak- Adam v. Rich- 


ing on the part of the ſeller, to take the horſe again, and 4, M. 36 

Geo. 3. C. B. 
tr, | I ws . 2 Hen. Black. 
© have any of the deſects wentioned in the warranty, the 573. 


pay dack the purchaſe money, if, on trial, he ſhall be found 


porchaſer muſt return the horſe as ſoon as the fault is diſ- 
covered, This was an action on the warranty of a pair of 


— 


K- 


— — 


(1) In Power v. el, Ea. 18 Geo. 3. B. R. it was decided, that 
i att ion for money had and received, with no other count, is an im- 
Proper. action to try a Wariamy in, and cannot be maintained. 
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coach-horſes ſold by the defendant to the plaintiff, It wi 
proved, that the detendant ſold the horſes to the pluintiff on 
December 6, 1794, and in writing warranted them to |; 
perfectly ſound, tree from blemiſh, an in no munter . 
cious, “ and, if en trial, they ſhould have any of the beſir: 
& mentioned faults, he agreed to take them again, and alloy 
« the plaintiff his purchaſe moncy.”* Soon after this als, | 
was diſcovered that one of the horſes was vicious and reſt x; 
in harneſs; and there was evidence that he was ſo at the time 
of the tale : of this the plaintiff informed the defendant, . 
continued to keep the vicious horſe for ſeveral months, part 
ly at the perſuaſion of the defendant, and parily from [i 
own ſ{uppotition, that the horſe would improve, and gr WR . 
better as he was more uſed. The plaintiff afterwards tu. WR 
ed the horſe out to graſs for ſome weeks, and then {ent hn. And 
to the defendant, who ſupplied another for a temporary hu, | 
poſe, till a better could be procured to match the re:mainin; WF” lubſt 
one of the pair. After this, the plaintiff took the tei. jolt t 
horſe again from the defendant, and returned him the hr. © * 
rowed one, the defendant ſaying the reſtive horſe would . ant, 


4 * [| * hy 
. | III 15 
EER 


go very well; and it was not till ſome days aſter this, v2. . foot, 
on July 23, 1795, that the plaintiff finally returned the h.. tuff, 1 
to the defendant, and demanded back the purchaſe-mon:r. Wi ne 

* icnda 


On this evidence, a verdict having been found for the deten- 
dant, a new trial was moved for, on the ground of the aur | 
cale of Fielder v. Starkin. But the court ſaid, that tion kad 
they fully aſſented to the doctrine laid down in that ce, n 


6 444 . 
Card 


yet where there was an agreement to take the horſe back 7, „ n tin 
an trial, he thould be found faulty, though it were acccn- Wi. laid | 
panied with an expreſs warranty, it was incumbent on tu WW. therec 
purchaſer to return the horſe, as ſoon as the faults we * malac 
dHf{covered, unleſs the ſeller, by any ſubſequent miſrepreſent: L T 4 

arermen 


tion, induced the purchaſer to prolong the trial. That 4 
meant à reaſonable trial, but here ſix months had epd 
after the horſe was known to be reſtive, and before. the re 


were ad 


* 
another 


turn. The verdict therefore was proper, and ought nu he af 
be ſet aſide. ound fe 
Buchannan v. In an action on the warranty of a horſe againſt the {elle! expreſs 
Parpthaw, M. the circumſtances of the caſe were theſe : the horſe ue, 
29 Geo. 3. LR. {old ; blic ; 8 a l £ 1d und sen 11 
2 Ter, Rip, 475. fold at a public auction, warranted fix years old, aid jo 4 
and one of the conditions of the ſale was, that the pur Lord M 
chaſer of any horſe warranted ſound, who ſhould cor Wi Pain 
ceive the ſame to be unſound, thould return him with 1 
days, otherwiſe he ſhould be deemed found : ten des d. 
the ſale, the plaintiff diſcovered that the horſe in queis . 1 nk 
was twelve years old; and then the defendant refuſed 0 4 10 It 
ceive him, and the plaintiff ſold him. It was proved, 3* i -.* 1 
the horſe was twelve years old. But the jury were of 0" ered, 


nion that the plaintiff, by not returning this horſe focht, 
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had made him his own, and gave a verdict for the defen- 
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* daut. A rule having been obtained to ſet aſide that verdict, 
| | a £ a 
% % bond Kenyon, Cu. J. (after cauſe thewn) The defendaut 
„org to have taken the horſe again. The queſtion turns 
* Jon che meaning of this condition of ſale; and I am of opi- 
KN ion, that it muſt be confined ſolely to the circumſtance of 
ſale 1 unſoundacis. here is good ſenſe in making ſuch a condi- 
eon ac public ſales; becauſe, notwithſtanding all the care 
—_— tat can be taken, many accidents may happen to the horſe 
&% ; between the time of ſale and the time when the horſe may 
, vn. be returned, if no time were limited; but the circumſtance of 
m m bbe age of the horſe is not open to the ſame 1 
„lis therefore a verdict againtt evidence. Per Cur. Rule 
. oth ; ablolute. f : ; 
at n 4nd the warranty including a promiſe, may be declared on as Stuart e. Wil. 
v pu. i uch. In this caſe, the two firſt counts in the declaration were _ ** 
nn {ubſtance as follows: “ For that the deiendanc offered to "ans, Gag ; 
ee (fl! fo the plaintiff a certain mare, and in conſideration 
21 chat the plaintiff) at the inſtance and requeſt of the defen- 
u dant, would buy at a certain price, he, the defendant, ander- 
** * fork, and then and there faithfully promiſed, the ſaid plain- 
he en tiff, that the faid mare was ſound; and that the plaintiff, 
none, con fiding in che faid promiſe, &c. did buy, of the ſaid de- 
deter „ {endant the ſaid mare, &c. ; yet the ſaid defendant, not re- 
bene garding his ſaid promite, &c. but contriving and fraudu- 
ouch bn, intending to injure the defendant, did not regard his 
+ co, promiſe, &c. but craftily and ſubtilly deceived the plaintiff 
acki chis; that the ſaid mare at the time of the making the 
— # laid promiſe, &c. was not ſound, but, on the contrary 
ente thereof, was unſound, and was afflicted with a certain 
net! malady or diſeaſe, called the windgalls, per quod, &c.“ 
elents he next was a ſimilar count upon the afſumphlit, with an 
Go” averment generally, that the mare was unſound. To theſe 
elapial ere added a count for money laid out and expended ; and 
the n- aher for money had and received. The cauſe was tried 
l le aſſizes at 2 before lord Mansfield, and a verdict 
wund for the plaintiff; but the evidence given b ing of an 
e (eller, Expreſs warranty, and a doubt being raiſed, whether in ſuch 
fe ate, this was a proper form of action, the verdict was 
nen fubject to the opinion of tie court on chat queſtion. 
he pur Lord Mansfield; The declaration ſtruck me in particular, in 
d con Parting trom the old rule of declaring expreſsly on the 
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Warranty, @ warranty extends to all faults known and un- 
non ti the feller, felling for a found price, WITHOUT WAR= 
rv. may be a ground for an aſſam*/it ; but in ſuch a caſe, 
t enght to be laid, that the defendant knew of the unſuund- 
Ps. Left it ty the jury as on a warranty, ſubject to the 
Opinion of the court, whether a nonſuit ſhould not be en- 


red, Jam told by the learned judges on my left hand 
K (Aſhburft 
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Power v. Wells, 
Ea. 18 Geo. 3. 

B R. Gower. 818 
Doug. 24 (n. 8) 


Wefton v. 
Downes, M. 19 
Geo. 3. BR. 
Doug. 23. 1 Tcr. 
Rep. 134. 


Action on the Cale Conſcguential Damages. 
(Ahhhurſt and Buller ) that this ſort of declaration, when 1 


warranty is to be proved, has been prac iſed for tweqr 
years; and chat it is male „ſe of with a view to let in bt; 
proofs, if neceſſary. Afbbur/t, J. Whatever may have beer 
the old form, I believe it has been long ſetiled. that this torn 
of action is right; and having been long eſtabliſhed, it ouy!: 
to be ſupported. There may be cafes where the count fr 
money had and received may be of uſe to the plain. 20 
the warranty including a promite may be declared on 2 
ſuch. Buller, J. T ais mode has been in uic ever inge | hare 
known any thing of practice. There is no ohjection tot 
in point of form, which could prevail even on a ſpecial e. 
murrer. Promiſes are not all executory. And our bo; 
make a diſtinction between promiſes executed, and provi 
executory. That in one you may traverſe the conticer.to, 
in the other not: becauſe another action would he, it coz 
not follow that this will not. It was determined in Shades 
caſe, 4 Co. 92 b. that there in y be different actions for tle 
ſame remedy. 

But the warranty cannot be tried in an aQtion for mone: 
had ani received. I this cafe, the plaintiff gave a horſe dt 
his own, and twenty guincas, for a horte of the defendant's 
which was warranted tound, but proved to be uni-und ; . 
on which the plaintiff, atier teaering a return of the hore, 
which was retuled to be received, brought an action for 
money had and received for the twenty guineas ; and 400 
an action of trover for his own horſe. The court held that 
both the actions were miſconceived. 1ſt, The action 60 
money had and received, with no other count, was an 1mp!0- 
per action to try the warranty. 2dly, Ine action of trovet 
could not be raaintained, becaute the property was trails: 
red by the exchange. Accordingly a non{vit was ordered u 
be entered up in both cautes. | 

However, if che horſe be returned to the party who wit 
ranted it to be ſound, within the ame agreed on, an act 
for money ad and received will lie, to recover back be 
price paid for it.—ln an action tor money had and tecels! 
by the deſt ndant to the ute of the plaintiff, it was proved on tie 
trial, that the detendant had, in conſideration of jevem gu, 
neas, fold the plaintiff a pair of coach-hortes, which he ur 
dertook th take back, if the plaintiff ſhoild diſapprove © 
them, and return them within a month, The plaintiff 0 
return them within a month, but took another pair from de 
defendant in their Read, without making any new ag 
ment. Theſe he alſo returned within a month, and rec. 
ed a third pair on the 23d of December, without making 
any freſh bargain ; this third pair he diſapproved of, becadt 
they were reltive, and would not draw, and offered to 't: 
turn them on the 5th of January; but the defendant rev 
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chen; | $9 take them back. Lord Mansfield directed a nonſuit; and | 
twenr on a motion for a new trial, the queſtion was, whether the | 
in bott action of aſſumpſit for money had and received would lie q 
ve been in this caſe ? For the plaintiff it was contended, that there | 
is torn was an end of the contract on the return of the firſt pair of | 
t Ou? horſes; and that then a right accrved to bring this action. | 
un i On the other hand, it was inſiſted for the defendant, that the | 
it, ant contract was continued by taking other horſes; and that | 
| On 3 the plaintiff ought to have declared upon the ſpecial agree- | 
hne ment, Lord fansfield, Jam a great friend to the action | 
In to it for money had and receive: and therefore I am not for 
dial de. ſtretching, leaſt I ſhovld endanger it. I would guard againſt 
boil all inconveniences, which might ariſe from it, particularly | 
rawmiſey a ſurprize on the defendant, as where the demand ariſes on 
eT:"700, a ſpecial contract, it ſhould be put on the record; the de- 
it doe fendant ouglit to have notice, by the declaration, that he is 
Id ſued upon that contract. Milles, J. There was originally 
for the a ſpecial contra &, and it continued between the parcies 

tirough all their ſubſequent dealings. Aßphurſt. J. If the | 
moner Maint} had demanded the ſeventy guineas, and brought his ac- | 
worſe cf tim on the return of the fir/t pair of horſes, and no ſecond | 
dan pair had been ſent, this aftion would have lain, But here ; 
d; u- we contract was continued, and the cate retembles Power 
> horte, v. Fells. Buller, J. This action will not lie, as the defen- 
jon for vant has not precluded hiumſelf from entering into the nature 
nd allo WF ©: the contract, by taking back the laii pair of horſes. 
eld that Where the . is open, it muſt be ſtated ſpecially. 
jon for This was an action for money had and received, and for Towers v. Bar- 
impro- money paid, laid out, and expended. On the trial of the vet, Hill. 26 
tue caule, it appeared that this action was brought to recover pod, oe 
stet. en gui eas which he had paid to the defendant for a ne- 25 
red 19 nor e chaiſe and harneſs, on condition to be returned in coſe 

the plaintiff's wile ſhould not approve of it, paying 38. Od. 
o . per day tor the hire of it, This contract was made by the 
actiot cetendant's ſervant, but his maſter did not object to it at the 
ack tit ame, The plaintiff's wife not approving of the chaiſe, it 
cri! 35 lent back at the expiration of three days, and left on 
dont de defendant's premiſes, without any conſent on his part to 
jv gu recerve it. The hire of 38. 6d. per day was tendered at the 
he vi WR ne time, which the defendant refuſed, as well as to return 
rove Of ne money: alter a verdi& had been given for the plaintiff, 
tiff de vas moved to be ſet aſide, on the ground that this action 
om tte money had and received, would not lie, but that it ſhould 
acces have been on the ſpecial contract. By lord Mansfield, Cn. ]. 
rech- u what ground can it be ſaid that this is not money paid to | 
making ne plaintiff's uſe ? The defendant has got his chaiſe again, 
b-caul! i and notwithſtanding that, he keeps the money. The cafe 
| to *. nell put by Mr. J. Aßhburt, in Weſton v. Downes; 
reuied l K 4 aud 
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and I think this is exactly like that, I was of opinion 21 


tlie trial, that the action would lie; and I ſtill continue g 


that opinion. WMilles, J. This caſe differs from Welton v 
Downes, ou two grounds; that was an abſolute, this a con- 


ditional agreement: and another more material difference |; 


that this agreement was at an end; the contract was uy 
longer open. In the prelent caſe, the defendant has preclud. 


ed himſelf by taking back the chaiſe. Aßphunſt, J. This 


action is muintainable; for it is different from the caſes «+ 
Weſton v. Downes, and Power v. Wells. The latter w:s 
merely a caſe of warranty. In theſe actions, the party can. 
not deſert the warranty, and reſort to the general count, be. 
cauſe the warranty itlelf is one of the facts to be tried, 4; 
to that of Weſton v. Downes, that is diſtinguiſhable fron 
the preſent caſe, This is like the common cates, where . 
ther party puts an end to a conditional agreement. Her: 
the condition was to return the chaiſe if not approvech ac, 
therefore the moment it was returned, the contract was « 
an end; and the defendent held the money againſt conſcience, 
and without conſideration. Buller, J. On the very prit- 
ciple in Weſton v. Downes, and Power v. Wells, which 
determined, that the action for money had and received, 
would not lic in theſe caſes, it is clear that this action wil 
lie. It is admitted, that if the defendant had actually accey:- 
cd the chaiſe, the action would lie. But it has been w. 
marked, that he did not receive it. Then let us fee whe 
ther there be not ſomething equivalent to an acceptance * | 
think there is, from the terms of the contract. There was 
nothing more to be done by the defendant ; for he leit it 1 
the power of the plaintiff to put an end to the contact. 
Here it was not in his eption to refuſe the chaiſe when it wa! 
offered to him. He was bound to receive it; and thereiore u 
is the ſame as if he had accepted it. Ihe diſtinction between 
thoſe caſes where the contract is open, and where it is 10! 
ſo, is this: if the contract be reſcinded, either, as in this c 
by the original terms of the contract, where no act remans 
to be done by the defendant himlelt, or by a ſubſequent A 
by the defendant, the plaintitt is entitled to recover bach hs 
whole money; and then an action tor money had and r:- 
ceived will lie. But if the co tract be open, the plain 's 
demand is not for the whole ſum, but for damages ariling 
out of that contract. In a late caſe before me on a wat- 
ranty of a pair of horſes to Dr. Compton that they wei? 
five years old, when in fact they turned out to be only fat, 
and they were not returned within a certain time; | heli, 
that if the plaintiff would reſcind the contract entirely, be 
mult do it within a reaſonable time; and that as he had not 
re. cinded the contract, he could only recover damages; on 
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then the queſtion was, what was the difference of the value 


or horles of four or five years old. So that the difference 


in caſes of this kind is this: where the plaintiſt 15 entitled to 


S cover his whole money, he mutt ſhew that the contract 
bat an end: but if it continue open, he can only recover 
damages, and then he mult ſtate the ſpectal contract, and the 


breach of it. 


8 5. Cmſequential damages ariſing from d misfeaſance.) An Bexwell v. 
act does not he againſt an auctioneer for felling an dn 


aiticle at the higheſt price bid for it, contrary to the 


E owner's expreſs directions, not to let it go under a larger 


ſum ; tor ſuch directions are a fraud upon real bidde s. This 
was an action on the caſe brought by the plaintuf againſt 


| the defer:dant, an auctioneer, for carele sly and negli- 
FE genily ſelling the plaintiff's gelding, which he had direc- 


tions not to Jet go under 151. for a leis tum, viz. ol, 16s. 6d. 
conrary to ſuch directions, and coutrary to his undertaking 
not to fell it under 15]. Piea not guilty. Verdict tor the 
plaintiff, ſubject to the opinion ot the court upon this 


queſlion—whcther, under the circumſtances of this caſe, 


tue auctioneer was bound to bid for, and buy in the horſe, 
it no one bid to the amount of 15]. for it? The cafe at the 
trial appeared to be that the auction at which the horſe was 
(old, purported to be a face of goods and off ts of a gentleman 
deceaſed, by order of the executors. The horſe was not men- 
tioned in the catalogue, but was ſent by the plaintiff, who 
had no other connection with the tale, to be ſold, with a 
written order not to let him go under 15]. The conditions 
ct ſale were, that the goods ſhould be fold to the beſt bidder. 
Lord Mansfield, CH. J. The direction given to the defendant 
Is, nat to let the horſe go wnder 151. which implies there 
might be a bidding under that ſum. The queſtion then is, 
whether the owner can privately eniploy anather perſon to bid 
ir bim ?—The baſis of all dealings ought to be good faith; 
lv more eſpecially in theſe tranſactions where the public are 
brought together upon a confidence that the articles ſet up to 
laie will be diſpoſed of to the higheſt real bidder. That could 
never be the caſe, if the owner might ſecretly and privately 
enance the price, by a perſon employed tor that purpoſe.; 
vet tricks and practices ot this kind daily increaſe, and grow 
% trequent, that good men give into the ways of the bad 
and diſhoneſt in their own defence; but ſuch a practice 
Was nevcr openly avowed. An owner of goods ſet up to 
le at an auction, never yet bid in the room for himſelf: if 
ſuch a practice were allowed, no one would bid. It is a 
fraud upon the ſale, and upon the public. The diſallowing 
i no hardſhip upon the owner : For, it he is unwilling his 
goods ſhould go at an under price, he may order them to be 
let up at his own price, and not lower: ſuch a direction 
ould be fair ; or he may declare in the conditions of ſale, 
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that he himſelf will bid once. Such a condition is fair, le. 
cauſe the public are then apprized, and know upon what 
terms they bid. The queſtion then is, is ſuch a bidding fair 
if not, it is no argument to ſay it is a frequent cuſtem. 
Gaming, ſtock-jobbing, and ſwindling are frequent, but the 
nw forbids them all. Suppoſe there was an agreement t 
abate ſo much; which is the caſe when goods are {old by 
one perſon in the trade to another, They abate ſometimes 
10 cr 15 per cent. Such agreement between the owner aud 
a bidder, at a fale by auction. would be a groſs fraud. What 
is the nature of a ſale by auction? It is, that the good thallm 
to the higheſt real bidder ; but there would be an end of that,if 
the owner might privately bid upon his own goods; there is no 
contract with the auctioneer: he is only an agent between 
the buyer and the ſeller. He may fairly bid for a third pertun 
who employs him, but not for the owner. In this cafe, 
there is another fraud put upon the public; for by te cat, 
logue, the goods are defcribed to be the goods of a gentizman 0 
ceaſed, aud fold by order of the executor, Upon this repreſen: 
tation, many people would attend to bid, on a ſuppoſition 
that dis goods were neceſſarily to be fold at all events, whe- 
ther valuable or not valuable; whereas they might haze 
their ſuſpicions if they were the property of perſons living 
horſes, or any other ſpecies of property, belonging to per- 
ſons that are dead are not ſo likely to be faulty, as thoſe 
which are parted with by perſons in their life-time, There- 
fore, upon ſull confideration, I am of opinion, that a M 
by the owner in the manner contendid for, and agreeable to th! 
d rectiens given in this caſ», would have been a fraud ups: 
the ſale: and conſequently that this attion againſt the defend, 
as auftioneer, cannot be maintained. Ihe judges Aſton, Mille, 
and Aſphurſt were of the ſame opinion. 

So, if the owner of property put up to ſale by auction ſe- 
cretly employs puffers to bid for him, it is a 1 on the 
real bidders; and the higheſt bidder cannot be compelled tv 
complete the contract. This was a ſpecial action on the 
caſe to recover the amount of the deficiency upon a reſale d 
leaſehold premiſſes, for which the defendant was the highe!t 
bidder at a former ſale, he haviny refuſed to pay the depot, 
or to complete his purchaſe on juch firſt ſale, It appeared 
in evidence on the trial, that at the firſt ſale, at which the 
defendant was declared the purchaſer, tiere was no other 
real bidder, but that all the other bidders were pufters, em- 
ployed by the plaintitf: that the defendant, on diſcoveing 
this, refufed to complete the contract: that at the ſecond in: 
there was one real bidder, who offered 2701. but the pre- 
miſes were bought in for the plaintiff at 2731. For the deten. 
dant, it was objected, that as all the other bidders at the fit 
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was 2 fraud and impoſition on the defendant ; and that he 
was not bound to complete his contract. Lord Kenyon in- 
clired to this opinion, and there was a verdict taken for the 
plaintiff, ſubject to the opinion of the court: a motiou 
therefore having been made on the part of the detendant, to 
ſet aſide the verdict, and to enter a nonſuit, it was oppoſed 
on the part of the plain ift, on the ground that there was no 
fraud ; that, whatever might have been the caſe formerly, 
he practice of employing putt rs at auctions has been fanc- 
tioned by the legiſlature, in three different acts, which im- 
poſe a dut on goods fold by auction (1). Lord Kenyon, 
Cu. J. It ap eared at the trial, that the whole tranſaction was 
bottomei in fraud; it was fraud from the beginning to the 
end; the parties did not meet on equal terms; ſeveral other 
perſons belides the defendant bid, who repreſented them- 
ſelves as embarking on their own judgment: but it after- 
wards turned out that it was falie, and that this was an im- 
poivion practiſed by the plaintift on the defendant ; tor all 
thole other perſons were auchorized by the plaintiff to bid for 
hin. The whole of the reaſoning in the caſe of Bexwell 
v. Chriftic, is founded on the nobleſt principles of morality 
and juſtice; principles that are calculated to pre erve hone 

between man and man. The ac: of parhament that have 
been referred to, did not intend to interfere with this point; 
but to leave the civil rights of mankind to be judged of as 
they were be.ore. In the caſe cited, an inſtance is men- 
tioned, in which the owner may legally and fairly bid at the 
auction, namely, when, before the bidding begins, he gives 
public notice of his intention, And in ſuch a caſe, no duty 
is to he paid under the acts of parliament that have been re- 
terred to, The circumſtance of puſters bidding at auctions 
has heen always complained of. Lord Mansfield's compre- 
nenſive mind ſaw it in its true colours, as founded in fiaud; 
he met the queſtion fairly, and made a precedent, which I 
am happy to follow, * Ahhur/t, J. It one perſon is induced 
to bid at an auction without exerciting his own judgment, 
and that too by the act of the owner himſelf, the parties do 
ant meet on equal terms. This ſeems to be a maniteſt fraud 
on the defendant. Gro/e, J. If the owner of goods put vp to 
aleat an auction withes that they ſhould not be fol under a 
particular price, he may declare ſo before the auction be- 
eins, or he may reſerve one bidding tor himſelf; or declare 
tat he has appointed a particular perſon to bid for him: in 


 ——— 
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(1) By 17 Geo. 3. c. 50. 10, 19 Geo. 3. c. 56. & 12, and 28 Geo. 3. 
© 37. $29. it is provided, that in caſe the real owner thall become 
the purchaſer by his own bidding, or te bidding of any other in bis 
tf, without fraud, the commiſſioners of exciſe und their officers are 
0 Wake an allowance to ſuch owner of the duties, 
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either of theſe caſes, the parties meet on fair terms ; but the 
whole of this was a ſecret tranſaction, unknown to the to 
fendant; aud it was a fraud and impoſuion on him. Kul 
abſolute. | 

And a bidder at an auction may retract his bidding any 
time before the hammer is down. In a ſpecial action on 
the caſe againſt the defendant for not paying the uſual de 
poſit, &. in reſpect of a lot which it was alleged he be. 
came the purchaſer of at a public ſale by auction, te 
calc, as opened by the plaintiff's counſel, at the trial, ap. 
peared to be this: the goods were put up in one lot, at an 
auction; there were ſeveral bidders, of whom the defendant 
was the laſt, who bid gol. the auctioneer dwelt on the bid— 


ing, on which the defendant ſaid, why do you dwell, you wil 


not get more; the auctioneer ſaid, that he was informed the 
worm weighed at leaſt 1300 cwt. and was worth more then 
40l, Ihe defendant then aſked him, whether he would war- 
rant it to weigh {o much, and receiving an anſwer in the 
negative, he then declared that he would not take it, and ne- 
ſuſcd to pay for jt, It was rcfold on a ſubſequent day”s fac 
for 30l. to tlie defendant, againſt whom the action was br ou li 
for the difference, lord Kenyon being of opinion, on this ſtate— 
ment of the caſe, that the detendant was at liberty to withulraw 
his bidding any time before the hammer was knocked down, 
nonſuited tlie plaintiff: it being atterwards moved to {c the 
nonſuit aſide, THE COURT thought the nonſuit very pro» 
per. The auctioncer is the agent of the vendor, and the 
aſſent of both parties is neceſſary to make the contract bind- 
ing: that is ſignifted on the part of the ſeller, by knocking 
down the hammer, winch was not done here till the dclcn- 
dant had retracted. An auction is not unaptly called 4 
pententie; every bidding is nothing more than an offer on 
one ſide, which is not binding on either tide, till it is affented 
10. But according to what is now contended for, one party 
would be bound by the offer, and the other not, Which ci 
never be allowed. 

And the verbal declarations of an auctioneer at the time 
of the ſale are not admiſhble in evidence againſt the printed 
conditions. "This was an action on the caſe brought agi 
the defendant, to compel him to complete the purchaſe of an 
eſtate, which was in, the printed conditions of ſale, {| ated t© 
be free from all incumbrances; and the caſe was as follows: 
The defendant bid for the premiſes, and they were kn. cked 
down to him ; but on diſcovering that there was a charge 
on the eſtate of 1751. per annum, he refuſed to compiete te 
purchaſe. At the trial, evidence was offered, that the ovc- 
tioneer had publicly declared from his pulpit in the auction- 
room, when the eſtate was put up, that it was charge in 
the manner above ſpecified ; but lord Loughborough retulcd 
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to admit ſuch evidence, and nonſuited the plaintiff” The 
nonſuit being afterwards moved to be ſet aſide, THE COURT 
were clearly of opinion that the evidence was not admiſ- 
ble, as it would open a door to fraud and inconvenience, it 


E an auctioneer were permitted to make verbal declarations 


parti 
brance in queſtion. 

It is now ſettled as clear law, that there are three in- Smith +. Lu- 
ſances in which a merchant reſiding in this country is un- f 
der an obligation to inſure for his correſpondent abroad, if Ve a bs 
he reccives an order for that purpoſe; and that an action on ; 
the caſe will lie againſt him tor neglecting to make ſuch an 
mſurance : per Buller, J. and aſſented to by the whole 
court, 

Firſt, where a merchant abroad has effects in the hands 
9 his correſpondent here, he has a right to expect that he 
will obey an order to inſure, becauſe he is entitled to call his 
money out of the other's hands when and iu what manner lie 
pleaſcs. 

The ſecond claſs of caſes is, where the merchant abroad 
las no etfects in the hands of his correſpondent ; vet if the 
courſe of dealing between them be ſuch that the one has 
been uſed to ſend orders for inſurance, and the other to 
comply with them, the former has a right to expect that 
us orders for inſurance will ſtill be obeyed, unlets the lat 
ter give him notice to diſcontinue that courſe of dealing. 

Thirdly, if the merchant abroad ſend bills of lading to 
his correfpondent here, he may engraft on them an order 
o inſure, as the implied condition on which the bills of lad- 
ing ſhall be accepted, which the other muſt obey if he ac- 
cept them, for it is one entire tranſaction. It is true, that 
unlels ſomething has been held out by the perſon here to in- 
duc the other to think that he will procure infurance, he 
Hall not be compelled to inſure. But if the commiſſion 
om the merchant abroad conſiſt of two parts, the ore to 
accept the biil of lading, the other to cauſe an inſurance to 
be made, the correſpondent here cannot accept it in part, aud 
reject It as ro the reſt. 
do alſo, if a merchant here accept an order for in- Wallace +. Tl 
lurance, and limit the broker to too ſmall a premium, in con- {4, . 


lequonc Fo 3 . : : 5 HY + fitt af. Tr. 1786, 
[uence of which no inſurance can be procured, he is J x, 11 


liable to make good the loſs to his correſpondent. (n. a) 
But if a perſon to whom ſuch orders are ſent, does what smith e Colo- 
b utual to get the inſurance made, that is ſufficient, becauſe san, 2 7%. Rep. 
e 15 no inſurer, and is not obliged to get inſurance at all 1. ( 
events, Thus, if he ſend to Lloyds, and the underwriters 
ule to take the riſk, uot on account of the premium of- 

tercd, 
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fered, but becauſe they will not engage in the riſk at all; 
and he afterwards, by other means, gets an inſurance, 
which turns out | ine ffectual, but without his fault; as where 
it was ſent to a houſe at Newcattle, which houte frauduleut 
ly | ept the policy, there the agent was held to be di:chargal 

For, to maintain this action, the defendant muſt be g guilty 
either of a breach of orders, groſs negligence, or fraud. 
Therefore, where the plaintifi, who was a merchant in 
Alicant, ſent directions to the d:fendant, who was his agent 
in London, to inſure a-cargo of fruit, and did not give any 
pariicular diretlions haw or with when to inſure; bit mh 
generally to injure the cargo, and the detendant infured wi 
the London alturance- otüce, who in policics upon Fut a 
ways puts in an exception free from particular average; the 
policy was made with this exception: a loſs happen ed, but i 
was not entirely a total loſs; for though the g00 es were at 
firſt under wate r, ſome were ſaved; but thoſe that weic die 
maged would not pay the ſalvage of them. The plaintift 
brought this action againſt the detendant for neglect in ei- 
fecting the inſurance: on the trial, Jord 17ansfictd Virecled 
the jury, in gencral terms, that if they theught there wa; 
gras negligence, or the defends: it bad acid mala fide, they 
fhauld find for the. fla; mtg: : if, on the cont! ar they we! ef 
opinion that he had acted hann de. and te the beſt of his Ju 
ment, then they fhauld find for the defendant. 1 be jury four i 
1 vardie 2t ior the defendant: and 2 hew trial was moved 10, 
on the ground, thut thous 1 te committion was to in{ure 
generaily, yet the defendant ought to have executed it in 
juch manner as would have elfe ctual) anſwered the end 
propoſed ; that the very nature of the comme dity th ewe! i 
was liable to an average fs, and therefore the defendant 
ſhould have guarded againſ{ ſuch danger; and there being 
two offices where this excc ptr: 1 15 never put in, it was grois 
negligence not to juſure with them. BUT the court! df 
charged the rule for a new trial; for, per lord Alan fill, 
CH. J. the plaintiff, if he pleaſed, might have given minor 
not to inſure at the Londen inſurance, but at ſome other 
off<e, where this exception would not have been int ſted on, 
But he gives no directions at all. Therefore he leſt it to the 
diſcret;on of his correſpondent, who, if he meant no fraud, 
was at liberty to el ect between n the underwriters. And 
when the dejendant appears to have ated bona fee, and 
when the pla intiff has himſelf been gui ilty of the fiſt omil- 
hon, in giving no directions at all, chere ſeems to be 10 
ground for the court to ir iterpoſe ag gainſt the defendant. 

6. Confequential damages by an 7570 ry done to a man tn tht 
relation of a maſter. ] An ation on the caſe will hie for en- 
ticing a ſervant ca i ve tlie lervice oi his einployer, ale 
though he be not <irpioyed for any Ccterminate time, but on 
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by the piece. This came before the court, on a caſe re- 
ſerved upon the following queſtion ; whether, under the cir- 
cumſtances of the ca e, the plaintiff was entitled to recover? 
It was an action of treſpajs on the caſe, tor enticing away 


E {everal of the plaintiff 's tervants, who uſed to work tor him 
in che capacity of journeymen ſhoemakers. The jury found 
chat two perſons were employed as journeymen ſhoemakers 
bo the plaintiff, but for no determinate time, but only by the 


piece; and had at the time laid in the declaration each of 


them a pair of ſhoes unfiniſhed ; that the defendant perſuad- 


ed them to enter into kts ſcrvice, and to lea ve theſe ſt.ocs un- 


| finiſhed, which they did. It was contended, that the plain- 
uk could not recover: for the jury having found that there 
was no hiring for any determinate time, but only by the 
piece, they could not be the plaintiff's ſervants ; for the 


term journeyman does not import that they belong to a par- 
ticular maſter. But by lord Mansfield, a journeyman is a 
ſervant by the day; and it makes no difterence whether the 
work is done by the day or by the piece. He was certainly 
retained to finiſh the work he had undertaken, and the de- 
fendant knowingly enticed him to leave it unfiniihed; the 
git of the action is, that the defendant has enticed a man 
who ſtood in the relation of ſervant to the plaintiff, and by 
whom he was to be benefited; it might perhaps have been 
aterent if the men had taken work for every budy; and after 
the plaintiff had employed them, the defendant had applied 
to them, and they had given the preterence to him in point 
of time; for if a man lived in his own houſe, and took in 
work for different people, it would be a ſtrong ground to ſay 
tat he was not the journeyman of any particular matter. 
But the giſt of the pretent action is, that they were attached 
to this particular maſter. Aon, J. It is clear that a maſter 
may maintain an actien againſt any one jor taking and enticing 
mvay his ſervant upm the ground f the intersft which he has 
n bis ſervice and labour ; and even ſuppoling, as that the 
ervant did live in his own houſe, if ae was employed to fi- 
uth a certain number of ſhoes for a particular perſon, by a 
bxed time, and a third perſon — him away, I think an 
tion would lie; if not, it might be of very bad conſequence 
In trade. He is a ſervant as to this: and though the ſeducer 
and encicer is much the worſe, yet the law inflicts a penalty 
on workmen leaving their work undone. Miles, J. and 
burt, J. concurred: peſtea delivered to the plaintiff, 


n an action on the caſe for enticing the plaintiff's ſer- 3 v. Poy- 
- boy to leave his ſervice, the evidence was, that the s 
dendant, who was a captain in the army, on a recruiting 2 Hen. Black 


Fim, meeting the boy in the ſtreet, with his livery on, aſk- 311. 


him if he would enliſt * to which he aſſented; the deſer- 
3 | dant 
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dant then aſked whether he was an indented ſervant * to which 
he anſwered, that he was bound to the plaintiff for fy: 
years. After this, the boy went to the defendant's lodging, 
when the defendant gave him 28. and told him to go t 
Gloucelter, to the regiment, to which place he accordingly 
went. Upon this the plaintiff procured a warrant trom 
magiſtrate, under which the boy was taken and brovoh: 
back to his ſervice; after which the defendant ſent two irr- 
jeams to take the boy again, and bring him back to the req 
ment, which they did; but it did not appear that the boy went 
with them unwillingly, or by compulſion. On this evidencz, 
the jury found a general verdict for the plaintiff : and on 2 
motion for a new trial, the court were all agree that 
there was evidence of enticing the ſervant ſufficient to go to 
the jurv. 

And an action will lie for continuing to employ the ſer- 
vant of another, after notice, though the perſon fo cont- 
nuing to employ the ſervant did not procure him t leave 
his maſter, or know when he employed him that he was the 
ſervant of another. In this caſe, a ſervant who was retain- 
ed by the plaintiff to work by the piece, left the plaintilt”; 
ſervice on a diſpute between them ; the plaintiff having beaten 
him. At the time of his departure he had ſome work 1 
hand; he then applied for work to the detendant, wi was 
alſo a currier, and who employed him, not knowing of His a- 
gagement with the plaintiff; but in the courſe of a few 
days after, the defendant having been appriſed by the plaintiff, 
that this man was his ſervant, and had left his work nf 
ed; and being threatened with an action in caſe he continued i 
employ him, requeſted the ſervant to return to his former ma 
ter, and finiſh his work : this he refuſed, and the drfentant 
continued him in his ſervice. BY THE COURT, an action wi 
lie for receiving or continuing to employ the ſervant of at- 
other after notice, without enticing him away: hefe no faut 
could be imputed to the defendant for taking this man 11 
his ſervice, in the firſt inſtance, becauſe then he had no le- 
ice of his prior engagement with the plaintift; but as 100% 
as he had notice of that fact, he ought to have diſe hargec 
him. A perſon who contracts with another to do gert 
work for trim, is the ſervant of that other till the work. 1s i 
niſhed, and no other perſon can employ ſuch ſervant, d 
the prejudice of the firſt maſter; the very act of gung 
him employment, is atfording him the means of keeping oui 
of his former ſervice. 


Bird , Randall, But no action will lie for ſeducing an articled ſervant from 


M. 3 Geo. 3. 
B R. 3 Ter. K 
1245 1 Blat. 


373, 387. 


the articles for leaving him. This was a caſe reſerved up 


-his maſter, if the ſervant has paid the penalty ſtipulated by 
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given for the plaintiff, ſubject to the opinion of the court, 


which upon a caſe ſtated; which was in ſubſtance as follows : one 
'r five WG Burford entered into articles with the plainiitt, to ſerve him 
ding, sa journeyman ſilk-dreſſer, for five years, and to work at 

10 ty the uſual hours. The plaintiff covenanted to employ and 
Jing bey him wages; and they mutually bound themſelves in the 
rom 2 penalty of 1001. to perform theſe articles. The defendant 
rouge WAS enticed him to depart from and out of the plaintiff's ſervice, 


vo ir» WW upon which he brought his action againſt Burtord, the jour- 
© 1e11- WWW nevinan, for the penalty, which he recovered and received, 
y wen WR but not till after the commencement of the pretent action, 
dence, ich was brought by the plaintiff againſt the now defendant, 
d on 2 tor the enticing and ſeducing the ſaid Burford out of his ſer— 
«| that vice. And the queſtion was, whether the preſent action 
o vo 10 WW could be maintained or not, under the circumſtances of this 

cale? By lord Mansfield, in EVERY CASE of articles with a 
the ſer- penalty, the party wjured may, if he chooles it, have an 
) CONti- equitable relief, ſo often and fo tur as he ſutfers injury; he 
© leave may recover partial damages upon partial breaches, propor- 
was the enable to the reſpective injuries done him, as often as the 
retain- muries are repeated: he may do this toties quoties. So in 
init”; the preſent caſe, the maſter might have done, if the ſervant 
r beaten had left his ſervice ſeyeral different times, for a ſhort ſpace 
vOrk in of time, as a week, or a fortnight, or a month, at each de- 
ho was parture ; and had every time returned again to his ſervice ; 
bis a- ie might, upon this equitable remedy, have recovered par- 
a few tal damages againſt the ſervant for each breach of his con- 
laintiff, tract, in proportion to its degree, but not beyond it. And 
rnfin fi „er civil injuries, a man ought not in point of juſtice to re- 
inued u cover more than in proportion to what he has actually ſut- 
er Maſe tered. Beſides this equitable relief, there is in theſe caſes, a 
ofendant further election given to the party injurech to proceed by 
101 Wall the ſummum jus, and by a rigorous remedy, for the penalty, 
tot ati which is intended in terrorem, and by way of puniſhment 
no fav! tor breaking the contract, which rigorous remedy may be 
nun into taken for a very {light breach, and includes the idea of more 
| no ne "anthe damage aGually ſuſtained, certainly not of leſs: but 
as ſoon tus rigorous remedy cannot be repeated, for the penalty ex- 
(charges ends to the uttermoſt farthing that can ever be recovered for 
j Certain all and every of the breaches ; and where the party injured 
rl 18 Be has once got all that he could be entitled to have for every 
-yant, 1 breach. there is an end of the articles, and conſequently of 
f gig all further remedy upon them, It was agreed on the trial, 
ping out that atter the penalty had been recovered againſt the fer- 

fant, the ſervant himſelf was totally at liberty to go into 
ant from what ſervice he pleaſed. And ſo alſo was the maſter at li- 
Jlated by benz, and quite freed from che articles with reſpect to the 
bed * ſerrant: for there was a total end of the contract as between 
dict alen two, Then how will the caſe ſtand as to the ſeducer? 


—_ ki actual injury done to the maſter that gives him the ac- 
01. J. L tion 
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tion againſt the ſeducer. A bare attempt to ſeduce, withay 
any damage following upon it, would not be an injury to th 
maſter; and conſequently would be no ground upon whit 
he could maintain an action. There is no injury at al! d 
to the maſter; for he has recovered and received a comples 
ſatisfaction aud more. Therefore all the injury is do 
away, and is as if it never exiſted. A penalty in the vn 


term includes more than the real damages actually tuttr: An a 
And if the ſeducer, or ſecond maſter, who employs the .de pla! 
vant, after the ſervant has paid the penalty, were to be liabe tenant 
to damages in an action brought by the firſt matter for tor lite, 
doing, this would finally fall upon the ſervant ; and in e. grew u 
fect be an addition to the penalty: for the ſecond matter u * b 

uit 1t W 


pay the ſervant for his ſervice no more than he eſtimates! 
to be worth to him. And if he muſt pay a ſum of mon Fenn ! 
to the firſt maſter for damages for entertaining his ſervan for lite, 
he will make his bargain with the ſervant in ſuch many and it * 
as to pay him ſo much the leſs. This reaſoning is upon by te t. 
ſuppoſition of the maſter having actually received the pen: # cutti 
ty of the ſervant before the commencement of his acti the defe1 


againſt the ſecond maſter, as the ſeducer of the ſervant: du Mansfi 
even taking it as this caſe is, That he had not actually e 
« ceived it of the ſervant till aſter the commencement of ti: Wh fm 
« preſent action.“ that circumſtance will not vary the ca Wh of 
Whether he could have recovered in an action cemmenl iſt, don 
againſt the preſent defendant, after having received the pt- 1 
nalty trom the ſervant, but without having actually t. do, W 
ceived the money ſo recovered from the ſervant, Lenny 
not now determine: I ſhould have doubted of it «Wi vn nts 
tremely, but here the penalty recovered by him from deter ten 
ſervant was actually received by him before the preſent . OG h 

Wm actlo! 


tion came on to be tried, without any ſort of difficulty. 
might have received it when he would: but he chooſes to le 
by, till he has brought his action againſt a third perſon, wil 
would not have been liable to any thing, if the plain tiß hat 
received the money of the ſervant in due time, and then . 
ceives it of the firſt defendant, and afterwards proce 
this action to recover it a ainſt the ſecond defendant, which 
againſt conſcience. Therefore, in ſuch an action as this H 


that neit] 
Wis tran 
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action of equity, not a formed action ftrid7; juris; it is enoug! 2 a 
if it appears upon the evidence, that the plaintiff ought 10's oy ave 
conſcience to recover. If he had actually recoveredit, through Horm 
the defendant not knowing that the penalty had been fag 322 
an action would lie againſt him for money had and receits _— obta 
ers d | A Onſuited 
As the plaintiff has already received from the ervant 10 -. 
than ample ſatisfaction for the injury done him, he cam"? Tres « 
afterwards proceed againſt any other perſon for a further 5 _ 
tisfaction; and it has been ſuggeſted by brother Denni 1 | fax z 


that the court would, upon the application of the preſent 
tendant, by way of motion, have ſtayed the plaintiff 5 4 
Ceeun 
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ceeding further againſt him, upon the defendant's ſhewing 


them, that the plaintiff had actually received the money re- 
covered oy him in the former action againſt the ſervant. 


IX. Alion upon the Caſe fo r Trover. 


e Very 
Fore! An action of trover muſt be founded in the property of pyne v. Dor, 
he for, the plaintiff. This was an action of trover, brought by the Mic. 26 Geo. 3. 
a liahl tenant in tail, expectant on the determination of an eſtate B. K. * 7%: Rep, 

br life, without impeachment of waſte, for timber which“ 

* grew upon, and had been ſevered from the eſtate, and was 

rn the poſſeſſion of the defendant, On the part of the plain- 
1 tiff it was proved, that he was under a deed of ſettlement, 

* tenant in tail, expectant on the determination of an eſtate 
1 jor life, limited to his father, without impeachment of waſte ; 

en nd it was proved, that one Sear], who had been appointed 

* by the tenant for life to take care of the eſtate, gave orders 
* for _ the timber in queſtion, and afterwards fold it to 
2 the defendant. Notorious devaſtation was proved. By lord 

_—_ ef , Cn. J. An action of trover muſt be founded in 

all; re. i be property of the plaintiff, But what property had he in | 
"of this timber ? none. A tenant for life, without impeach- | 
vs oo ment of waſte, has a right to the trees the moment they are 

mend BY out down. I am of opinion, that the plaintiff cannot 

hep maintain this action. Rule for entering a nonſuit abſolute. | 
ally r So, where the plaintiff gave a horſe of his own, and Power». Well, a 
[ol twenty guineas for a horſe of the detendants, which was 8 | 
WW warranted ſound, but proved to be unſound ; the plaintiff, Dane. 24. (6.2.3 | 
wm th BY ker tendering a return of the horſe, brought the action for | 
a d noney had and received, for the twenty guincas, and alto 
iv. len action of trover for his own horſe: but the court held 
_ lat neither would lie; not the Jatter, becauſe the property 
was transferred by the exchange. | 
in bel Poſſeſſion is a good title to maintain trover againſt a Rackham v. | 
hon wrong doer. This was an action of trover againſt the de- Jeiup and | 
coeds i ſendants, for carrying away {ix loads of ruſhes, which 1 1 | | 
hich 5 deen cut by the plaintiff on Theberton Common; and the 3577 5 | 
ic e Was in ſubſtance as follows: The plaintiff claiming a aye: 
| ent ght to cut down ruthes, without ſtint as to quantity, had 

ue ot u five or fix loads, which the detendants took and car- 
through ed away, and converted to their own uſe. The judge, 
* pad who tried the cauſe, thought that the poſſeſſion of the ruthes 
recent s obtained under a pretence of right of common, and 
nt mol © nſuited the plaintiff, It was afterwards moved to ſet this | 
e can "ſuit aſide. And BY THE cou, a cuſtom for all the , 
"cher le Whabitants of Theberton to cut ruſhes on Theberton Com- 
niſin, ens a good cuſtom ; the plaintiff proved at the trial, that 
eat as an inhabitant; and that there was a cuſtom for every 

fs pr L 2 body 


ceedin 
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body inhabiting there, to cut and take ruſhes on the place n 

ueſtion; that he, by his ſervants, having cut down tive d 
{ix loads of ruſhes, the defendant took and carried the fam: 
away. This is ſuch evidence F property in the plaintiff, ani 
converſion in the defendants, tat they appear to be wron 
doers ; for they have neither by evidence or pleading, ſhewn 
any right or titie whatever to theſe ruſhes, and appear to 
the court to be mere ſtrangers. Indeed, if a perſon hath 
no colour of right at all to cut down ruſhes, or to takeany 
other thing, he cannot by cutting the ruſhes, or taking tte 
thing without any colour of right, acquire property (here; 
but here the plaintiff proved ne had a right to cut tle 
ruſhes, thai he did cut them; and we are all of opinion, 
that he thereby gained a property therein, Whereupon jr 
tot. cur. The rule was made abſolute for ſetting aſide the 
nonſuit, and for a new trial, without coſts on either ſide, 
the plaintiff having been nonſuited upon the miſtake of ie 
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judge. 
Tinkler v. , | VE lies againſt cuſtom-houſe officers, for ſeizing 
— carring to the king's warehouſe goods not ſeizable, for 
the converſion is wrongful. This was an action of trover 
for goods ſeized by a cuſtom-houſe officer ; it was a parcel 
of herrings c zed by him for not haviag ſati ficd the fal- 
duty, and carrie] by him to the king's warehouſe. It was 
agreed that they were not ſeizable; and the only queſtion 
was, Whether this ſpecies of action lay againſt the oſh- 
cer for ſciziny them and carrying them away ?** By lord 
Mansfield. Nothing is clearer than that trover lies; it is 3 
wrongful converſion, let the property be in whom it wil 
The caſe of Chapman v. Lambe, in 2 Strange, 943. wa 
trover againſt a cuſtom-houſe officer for fourteen ſhirts, 3 
night-gown and cap, ſeized for nonpayment of duty, whica 
was ſtated negatively not to be imported as merchandize, de 
plaintiff had judgment, without any objection to its being a 
action of trover. 
Stuipwick o. Sq it a party pay money in order to redeem his goods front 
Blanchard, Ea. @ wrongful diſtreſs for rent, he may maintain trover again 
$ $00: . the wrong- doer.— An action of trover for certain goods was 
. 29% brought, in order to try the bankruptcy of one Grunden, who 
was the landlord of the plaintiff, for the houſe ſhe inhabit 
ed. The defendant was his aſſignee under the commiſſion: 
it appeared from the report of the judge who tried the cut, 
that one White, by order of the detendant, as affignce, en. 
tered the plaintiff's houte, and ſeized and diſtrained ner 
goods for rent in arrear to the bankrupt. He declared ti 
to the plaintiff at the time of the ſeizure, and gave her 3 
written notice to that effect; the plaintiff, to redeem her 
goods, paid him 51. for rent, and 40s. for the expences. 
appeared further, that the debt of the petitioning credit 
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ace n 


we. ruptcy, The plaintiff having obtained a verdict, it was 
fame moved to be ſet aſide, on the ground that no actual conver- 
1 anl ſon was proved: ſecondly, that there was no converiion in 
"—_ point of law. But, by lord Kenyon, Cn. J. in Tiakler a 
hen Poole, the court were of opinion that trover would lie 
ar 10 againſt a cuſtom-houſe offi-er for ſeizing the plaintiff 's 
*. go ls, as it turned out that the ſeizure was not founded in 
e an: 1 


Jaw, So here, inaſmuch as it appears that the diſtreſs made 


ng tle by the defenlant as the aſſignee of the bankrupt was illeg ally 
_ made, becauſe he was not the legal aſſignee, the petitioning 
ro Mcrcditor's debt not having accrued until after the act of bank- 
__Y ruptcy, this action of trover may be maintained againſt the 
1 * deſendant, who illegally made the diſtreſs, the caſe in Burrow 
Cl 


removes all doubts. : 

But if the diſtreſs be only irregular, trover will not lie.— 
This was an action on the caſe for ſelling goods diſtrained 
2 for rent in arrear, before five days had expired next after 
de diſtreſs was taken and notice given. The declaration 


T ſide, 
»f dhe 


1 * coaliſted of three counts: the firſt was for an exceſſive diſ- 
"I dels; the ſecond for an irregular diſtreſs, and the third was 
For in trover, for the goods diitrained. At the trial, a verdict 


ss centered on the count in trover for the value of the 
1 goods; and this being moved to be ſet aſide, THE COURT, 
_—_ after argument, were clearly of opinion, that the count in 
© cn, trover, on which the verdict was taken, could not be ſup- 
y Jon ported, not being a remedy which could be purſued, ſince 
© > * e gatute of 11 Geo. 2. c. 19. for that ſtatute declares that 
Fu a party making an irregular ſale of a diſtreſs, ſhall not be 
- VO eemedd a treſpaſſer ab initio, but gives an action on the caſe 
Tt, 2 io the party aggrieved, to recover ſatisfaction for the ſpecial 
whica damages ſuſtained : and it would tend to place the landlord 
e, the in the ſame ſituation, as before the paſſing of that act, by 


ny conſidering him as a treſpaſſer ab initio. 

2 Trover does not lie againſt a wharfinger or common car- 
, mw ner for goods ſtolen or loſt out of their poſſeſlion. An ac- 
$910” BN tion of trover was brought by the plaintiif _— the de- 
is „ anlants for certain goods mentioned in the dec aration. On 
rr le trial, the plaintiff was nonſuited ſubject to the opinion 
hab ot the court on the following cale : The goods in queſtion 
in". being the property of the plaintiff, were delivered by the 
cy captain of a veſſel to the defendants as wharfingers for the 
bo ule and upon the account of the plaintiff, to whom they were 
1 ha lrected; but were ſtolen or loſt out of their poſſeſſion. And 
der aterwards, before tne commencement of this action, were 
— bi GEmanded by the plaintiff of the defendaiuts, to whom he 
4 1 e dered che wharfage for the ſame; but the goods were not 
- Trot Elvercd to him. 1 he queſtion tor the opinion of the court 
r whether the action would lie? Lord Manfield looked 
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upon it as eſtabliſhed upon principles and authorities, tha 
trover would not lie in the preſent caſe, but that it muſt x 
an action upon the caſe, It is imp ſfible, he ſaid, to may 
a diſtinction in this reſpect between a wharhnger and: 
common carrier, They both receive the goods upon à con- 
tract. Every caſe againſt a carrier, is like the tame cal 
againſt a whartinger: but in order to maintain trover, the 
muſt be an injurious converſion. This is not be eſtecmel 
a refuſal to deliver the goods, They can't deliver them; i 
is not in their power to do it; it is a bare omiſſion. Aſter. |, 
agreed, that this being a bare omiflion, and no evidence 0&1 
converſion, trever would not lie; but the clear remedy wt 
by action upon the caſe. And he cited 1 Vent. 223. Own 
v. Lewyn, -where Hale ſaid, that if a carrier loſeth good 
committed to him, a general action of trover doth not li 
againſt him. Wilks, J. and Afburſt J. concurred. 


But if a carrier is expreſsly directed not to deliver the 


detendant, by way of juſtification for this breach of orders 
and promiſe, attempted to tet up a uſage, that every winks 
finger, againſt whote wharf a veſſel was moored for the pu- 
poſe of unloading, as in the preſent caſe, was intitled to tie 
wharfage fees for all goods unloaded therefrom, whetie 
landed on the Wharf or not; and that therefore the whartn- 
ger had a lien thereon, of which it was not lawful to ve 
him: the uſage was not ſatisfaCtorily eſtabliſhed in point d 
fact; but there was a reaſonable ground from the evidence 
to ſuppoſe, that the captain in this inſtance had acted tron 


the impreflion that the wharfinger had ſuch a right : It ws 


ohjected at the trial that trover would not lie; for that the 


proper remedy againſt a carrier for not delivering goods pu- 


ſuant to order, was by action on the caſe. A verdict wi 
taken for the plaintiff, reſerving this point for the conſiders 
tion of the court. By lord Kenyon, Cn. J. It is clear, ts 


the plaintiff is entitled to reeover cither againſt the defendant 


5 


- _ _ 
or the whartinger ; and if no wharfage be due, of which 
there was no ſatisfactory evidence, I think this action = 
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be maintained againſt the defendant. Aſohunſt, J. If the 
wharfage duty be not due, it is clear that trover will lie 
againſt the defendant; or even if the defendant landed the 
goods on the wharf, with the view of ſheltering himſelf 
trom the payment of the moorage-qduty, that allo. would 
ſubje&t him to this action. Buller, J. "The objection to the 
form of the action is not well founded; for the plaintiff gave 
expreſs orders to the defendant not to land the goods on the 
wharf, to which the latter agreed at the time, but afterwards 
diſobeved thoſe orders, and delivered the goods into the poſ- 
{-fion ot the wharhnger. Now, on theſe facts I think that 
trover wil lie; for, if one man who is intruſted with the goods 
another put them into the hands of a third perſon, contrary 
ta orders, it is a converſion. It a perſon take my horſe 
to ride, and leave him at an inn, that is a converſion: 
for though I may have the horſe on ſending for him, and 
paying for the keeping of him, yet it brings a charge on 
me. So here, the defendant, by putting thete goods into the 
cuſtody of the wharfinger, brought a charge on the plaintiff, 
and this is a deliberate act, it being done contrary to the 
orders of the owner, and therefore diſtinguiſhable from a 
miſdelivery of goods, merely owing to a miſtake, in which 
the — is by action on the caſe only. If the whart- 
age duty was due, that would be an anſwer to the action; 
but the uſage ſet up at the trial was not ſatisfactorily eſta- 
blithed; and the caſe of Stephen v. Cofter, in 1 Black. 
$13, 4-3, where the queſtion aroſe as to the wharfinger's 
nat to wharfage, when the goods had not been landed on 
lus wharf, goes a great way to prove that no ſuch payment 
can be exacted. 

One tenant in common cannot maintain an action of Holliday, v. 
trover againſt another. The plaintiff and defendant Cam- , ell and 
ell were members of a friendly ſociety ; the aggregate fund de. z. E. K. 


maited by this ſociety was kept in a box, which was dep »fit- 1 4. Rp. 658, 


ed in the plaintiff's houſe, who was an inn-keeper, and a 
bond was given by him for the ſafe cuſtody of it: the deſen- 
dant Camfell got poſſeſſion of this box, carrie it away, 
and delivered it to the other defendant W hite, who was not 
amember of the ſociety; the plaintift having brought trover 
to recover this box of money, Heath, J. before whom the 
cauſe was tried at the afhzes, nonſuited the plaintitt, on the 
ground that one tenant in common could not maintain an 
action of trover againſt another; afterwards it was moved 
to ſet aſide this nonſuit; but the court refuſed to make the 
rule abiolute.— Aſphurſt, J. The rule of law is undoubtedly 
true, and applies to this caſe. All the members of this ſo- 
ciety have a joint property in the box and its contents; they. 
are therefore tenants in common; and one tenant in com- 
L 4 mon 
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mon cannot maintain trover againſt another. Buller, J. Ore 
of the defendants was a member of this ſociety, and conſe. 
quentiy had a general property in the box : at any rat, 
therefore, a ſpecial property cannot give a riglt in this ation 
againſt a general property. The cuſtody only is commit. 
ted to the plaintiff, the property remains in the ſocieg. 
Greſe, I. agreed. | 


In trover againſt an adminiſtrator, cum teflamento ann:y, 


6 the declaration charged both the trover and converlion to hat 


been committed by the teſtator in his life-time. The ple: 
pleaded was, that hs teſtator was nt guilty. Verdict having 
been found for the plaintifls, a motion was made in arreſt of 
judgment, becauſe thus is a tot, for which an executor or 
adminiſtrator is not liable to anſwer. After this cue had 
been argued, and well contidered, lord Mansfield delivered 
the unanumovs opinion of the court. The maxim ain p. 
ſenalis moritur cum perſona, upon which the ob ection is 
founded, not being generally true, and much leſs unive'- 
ſally ſo, leaves the law undefined as to the kind of perſon! 
actions, which die with the perſon, or ſurvive againſt the 
executor, An action of trover being in form a fiction, and 
in ſubſtance founded on property, tor the equitable purpoſe 
of recovering the value of the plaintiff's — property 
uſed and enjoyed by the detendant; if no other action cculd 
be brought agaiaſt the executor, it ſeems unjuſt and incou- 
venient that the teſtator's aſſets ſhould not be liable for 
the value of what belonged to another man, which the te- 
tor had reaped the bencht of. We therefore thought the 
matter well deſerved contideration. We have looked into 
all the cates upon the ſubject; and, upon the wiole, think 
theſe conclulions may be drawn from them: Firſt, as to ac- 
tions which ſurvive again{t an executor, or die with the 
perſon on account of the cauſe of action. Secondly, as 10 
actions which ſurvive againſt an executor, or die with the 
perſon on account of the form of action. As to the fir)! 
where the cauſe of action is money due, or a contract to be 
performed, gain, or acquiſition of the teſtator, by the work 
and labour, or property of another, or a promiſe of the 
teſtator, expreſs or implied; where theſe are the cauſes t 
action, the action ſurvives againſt the executor : but Whete 
the cauſe of action is a tort, or ariſes ex delifts, ſuppoſe! 
to be by force, and againſt the king's peace, there the action 
dies; as battery, falſe impriſonment, treſpaſs, words, nul 
ance, obſtructiug lights, diverting a water-courle, eſcape 
againſt the ſheriff, and many other caſes of the like Kind. 
Secondly, as to thoſe which ſuryive or die in reſpect of fe 
In ſome actions the defendant could have 
waged his law; and therefore no action in that form lies 


agaiaſt au executor. But now, other actions are eſtabliſhel 
in 
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in their room, upon the very fame cauſe, which do ſurvive 
and lie againſt the executor. No action where in form the 
declaration mutt be guare vi et arms et contra pacem; or 
whete the plea muſt be, as in this caſe, that the teflator was 
ut guilty, can lie againſt the executor upon the face of the 
record, the cauſe ot action ariſes ex delicts; and all private 
criminal injuries or wrongs, as well as all public crimes, are 
buried with the offender. But in moſt, if not in all the 
caſes where trover lies againſt the teſtator, another action 
might be brought againſt the executor, which would anſwer 
the purpoſe. An action on the cuſtom of the realm againſt 
2 common carrier is for a tort, and ſuppoſed crime, the 
plea is not guilty ; therefore it will not he againſt an exe- 
cutor. But aſſumpſit, which is another action for the ſame 
cauſe, will lie. So, if a man take a horſe from another, 
and bring him back again, an action of treipaſs will not lie 
againſt his executor, though it would againſt him; but an 
action for the uſe and hire ot the horſe will he againſt the 
executor. The caſe of Bailey v. Birtles, in Sir The. Raym. 
71. ſets this matter in a clear light : there, in an action up- 
on the caſe, the plaintiff declared that he was polieffed of a 
cow, which he delivered to the teſtator in his life-time, to 
keep the ſame for the- uſe of him the plaintiff, which cow 
the ſaid teſtator afterwards ſold, and did convert and diſpoſe 
of the money to his own uſe; and that neither the ſaid teſ- 
ator in his life, nor the defendant after his death, ever paid 
the ſaid money. Upon this ſlate of the caſe, no one can 
doubt but the executor was liable tor the value. But the 
ſpecial injury charged, obliged him to plead, that the teſtator 
was not guilty. "The jury found him guilty, It was moved 
m arreſt of judgment, becauſe this is a tort, for which the 
executor is not liable to anſwer, but moritur cum perſona. 
For the plaintiff, it was infifted, that though an executor is 
not chargeable for a misfeaſance, yet for a nonfeafance he is. 
As tor non- payment ot money levicd upon a feri factas, and 
ted Cro. Car. 539—y. Co. 50, b. where this very dif- 
ference was agreed; tor non-teafance ſhall never be vi ef 
arms, nor contra pacem. But notwithitanding this, the court 
held it was a tort, and the executor ought not to be churge- 
able; Sir Tho. Raymond adds, vide Savile, 40. a difference 
taken. That was the caſe of Sir Henry Sherrington, who had 
cut down trees upon the queen's land, and converted them to 
lis own uſe in his life-time. Upon an information againft 
bis widow, after his deceaſe ; Manwood, J. ſaid, “In every 
* Caſe, where any price or value 1s ſet upon the thing in 
* which the offence is committed; if the defeudant dies, his 
: executor ſhall be chargeable, but where the action is for 
damages only, in ſatistaction of the injury done, there 
his executor ſhall not be liable.” Here, therefore, is a 
fundamental diſtinclion. IF it is a fort of injury, by which 

te 
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the offender acquires no gain to himſelf at the expence of the 
ſutferer, as beating or 1npriſoning a man, &c. tor there the 
peiſon invred has only a reparadon for the delidum in di. 
ma es, to be aſſeſſed by a jury. But where, betides the 
crime, property is acquired, which benefits the teſtzg, 
there an action for the value of the property ſhall ſurvire 
againſt the executor; as, tor inſtance, the executor hall 
not be chargeable for the injury done by his teſtator in cut. 
ting down nother man's trees, but for the benetit 2rifing to 
his teſtaior for the value or {112 of the trees, he thall. So fa 
as the tort itlelf goes, an executor thall not be liable; and 
theretore it is, that all public and all private crimes dic with 
the offender. and the executor is not chargeable ; but { 
far as the act of the offender is beneficial, his aſſets uh 
to be anf erable; and his exccutor ſhall there: ve be 
charged. There are expreis authorities, that frover al 
converſion does not lie againſt the executor, where the converſin 
is by the tefiator. Sir William Jones, 17 3—4. Palner, 332. 
There is no ſaying, that it drs. The form of the ptca is de. 
Clive, viz, that the teſtator was nt guilty; and the iffuc 1s 
to try the guilt of the teſtator: and no miſchief is doe 
ſo far as che canſe of action does not ariſe ex delif?9, or tx 
malificio, of the teitator, but is founded in a duty, whic!r tae 
teſtator owes the plaintiff: upon principles of civil obliga- 
tion, another form of action may be brought, as an atlim fi 
money had and received; therefore judgment muſt be ar- 
reſted. 

This was an action of trover for title-deeds. Thie deten- 
dant had purchaſed a parcel of the eſtate, but the reſt being 
in mortgage, no title-deeds were produced; and he took 2 
covenant from the vendor to produce them at any vine, 9 
on any trial: afterwards, he took an aſſignment of the mon- 
gaged premiſes, and had all the deeds delivered to him witl 
the aſlignment. He then aſſigned the ſame mortgage to tie 
plaintit, who advanced the money on it, and the title-deeis, 
of which there was no mention in this laſt atizgnment, te. 
maining with the defendant, who reſuſed to deliver thera 
up, this action was brought. At the trial of the caute, 2 
the aſſizes, the plaintiff was nonſuned : and it being atte!- 
wards moved to ſet ſuch nonſuit afide, the rule was retuicd: 
for, by lord Kenyon, CH. J. Although at the time of tit 
purchaſe, the defendant had no right to the poſſeſſion of the 
deeds, yet ſince that time, they have by accident come int 
his poſſe Ton 3 and the plaintiff cannot recover them iro 
him. To entitle the plaintiff to recover, he ſhould have 2 
better right to the deeds than the defendant: but i the 4. 
ſignment to him, there is no grant of them. In old conver- 
ances, there is a reſervation made of ſuch deeds as tend 
deraign the watraii.y paramount. 
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The original owner of goods ſtolen, who proſecutes the Horwood ». 
{lon to conviction, has a right to a reſtitution of them (1), © 
and may maintain trover for them; but ſuch action is only , 77, r-p. 759: 


m-intainable againſt the perſon who had poſſeſſion of the 
»00ds at the time of the conviction of the thief, or after- 
wards, and not againſt any perſon who may in the inter- 
mediate time, between the felony and conviction, have had 
poſſeſſion thereof, by ſale in market overt, and afterwards 
parted with the property. This was an action of trover for 
ſheep, in which there was a verdict for the plaintiff} ſubje ct 
tothe opinion of the court, on the following caſe. On the 
29th of June, 1787, the plaintiff had eighteen theep ſtolen 
from his grounds; on the 6th of July following, the defen- 
dant (a Middleſex grazier) bought the eighteen ſheep in 
Suithfield-market of a ſaleſman, at a fair price: ow the 
17th of the ſame month, the plaintiff gave the defendant no- 
tice, that the ſheep which he then found in the defendant's 
poſſeſſion, had been ſtolen from him, and he demanded them 
of the defendant, who refuſed to deliver them up, The per- 
ſon who Role the theep was apprehended, and at the Lent 
Aſſizes, 1788, the plaintiff proſecuted and capitally convicted 
him, and he was executed tor the offence in November fol- 
lowing ; the defendant ſold the ſheep, which were of the va- 
lue ot 18]. becauſe they did not thrive, and he had notice 
of the conviction of the felon before the action was brought. 
The cafe was fully argued. Lord Kenyon, CH. J. To main- 
tin this action, the defendant ſhould have been in poſſeſſion 
when the attainder happened. The plaintiff may recover 
with equal propriety againſt any one of the various perſons 
trough whoſe hands the goods may have paſſed in the inter- 
mediate time, Now, it cannot be conceived that he ſhould 
lave his remedy againſt ſo many: there muſt be ſome perſon 
to anſwer him to the extent of his demand. The ſtatute 
las directed that, in certain circumſtances, there ſhall be a 
reſtitution of the goods. But during the interval berween 
ie felony and the conviction, the property remains in dubis, 
lable to be defeated by the attainder. Now, during that 
time, the defendant purchaſed the goods in queſtion for a 
valuable conſideration. If in this caſe the goods had remain- 
ed in the defendant's poſſeſſion at the time of the attainder, 
that would have altered the caſe; but he got rid of them 
before that time, and another perſon was then ſubſtituted in 
lis room, the plaintiff has a right to reſtitution of the goods 
in ſpecic, and perhaps would be entited to recover damages 


— — — 


(1) By ſtatute 21 Hen. 8. c. 11. goods ſtolen ſhall be reſtored to the 
Aber upon his giving or procuring evidence againſt the telon, ſo that 
ae be proſecuted to eonviction. . 


an 
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in trover againſt any perſon who is fixed with the goods if 
ter conviction, and retuſes to deliver them; for ten the 
goods are converted to the prejudice of the owner: but ther 


woſecut 
ution: 
were ob 


is no calc in which it has been held, that this action can h Wie 
maintained __ a perſon in this defendant's ſitusio e 
Aſhhurft, J. Notwithſtanding the notice, the defendant was unſtar 
not obliged to keep poſſeſſion of the goods, when it wi ve; but 
| doubtful whether the felon would or would not be attainte(. 25 
the property may be of a periſhable nature: and in u abe 
i caſe, the keeping of the ſheep would have been attendel js this a 
| with a conſiderable expence. Buller, J. The plaintiffcoull ww 
not demand the goods of the defendant merely becauſe ther bought 
had been ſtolen from him; for it was not then certain tha Io ag 
the felony would be followed by a conviction of the off: “ dam: 
ö der. This is an action of trover for ſheep; and in order cid for 
to maintain it, the plaintiff muſt prove that the fheep were 3 
his property, and that while they were ſo, they came ino tee 
the defendant's poſſeſſion, who converted them to his own ule. it be 
0 Now the plaintiff's property did not begin till after the con. 0th, 
viction of the felon; becauſe, before that time the property But oy 
4 had been altered by a ſale in market overt ; frora the tim? r quaint 
| of the conviction, the defendant has never had the poſſefion WW Pag 
of the ſheep; then it never can be ſaid that he converts! N.ue of 
the plaintiff 's ſheep to his uſe, having parted with them be. me addit 
tore the time when the prop. rty was reveſted in the plain. ſore, 21 
tiff. Groſe, J. If this action could be maintained, it would c une! 2 
defeat the object of the act of parliament, which entitles bew cat 
the owner of ſtolen goods, proſecuting to conviCtion, to a rel- o al goo: 
titution of them. For, if third perſons, in whoſe p ſſel action of 
ſion goods which had been ſtolen came fairly, and for 2 . of m 
luable conſideration, were compelled to deliver them up be. fad; I. 
fore a conviction of the felon; it would take away the in- 0 be ref 
Citement to the proſecutor to convict the felon, which it was pri upo 
the intention of the legiſlature to give. lie go d 
— — Pa- But if goods be 1 only, the owner is nat N 
Geo. 3. Bk, on the conviction of the offender, intitled to a reititution- do m: 
5 Ter. Rep. 175 This was an action of trover; and on the trial it appearel ® 4001. 
that the goods in queſtion had been obtained from the de- 19 this by 
fendant by falſe pretences, and afterwards pawned to the layed; b 
plaintiff for a valuable conſideration, without notice of the ſuſtained 
fraud: that the perſon obtaining them had been convicted by E ca 
the defendant, on which the latter got poſſeſſion of the goods 11 J. 5 
again; and now this action was brought by the plaintitt, the *iVering 
pawn-broker, to tecover them from the defendant. "Ther? jr ſpeci; 


was a verdict for the plaintiff; and on a motion to enter 1 
nonſuit, it was argued, that in this reſpect there was no di- 
ference between the obtaining of goods by fraud or telony. 
Bur by the court, this is diſtinguiſhable from the caſe ©! 
felony ; for there, by a poſitive ſtatute, the owner, in yy 
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wroſecutes the offender to conviction, is entitled to reſtitu- | 
vtion: but that does not extend to this caſe, where the goods 1 
rere obtained from the defendant by fraud. 1 
Where trover is brought for a ſpecific chattel, of an aſ- F ber. Prince, |} 
ertained quantity and quality, aud unztended with any cir- ao ons 37 4 
uniſtances that can enhance the damages a'-ove the real va- 

ve; but that its real and aſcertained value muſt he the ſole 

eaſure of the damages, there the ſpecific thing demanded | 
ay be brought to court; and this is the more reaion:bie, 


ods a. 
en the 
it there 
can be 
uation, 
nt wa 
It un 
ainted. 


in u 4 : | 
al is this aCtio1, of trover comes in the place of the old action | 
Fcoul pf detinie. By this, no injury is done to the plaintitF; for ' 
* hough the court ſhould think, on a motion for the delivery | 


tine article to the plaintiff, that he ought not to proceed 


in that wry | 
off. for damages beyond the ipecific thing, t he may ſtin pro- 1 
1 e:d for more; and the jury may give damages for the de- 7 
45 uon; bat this is at the peil of colts, and fo it ought to be, 


o prevent yex4:jous litigation, hic a plaintiff otherwiſe 
night be tempted to purſue, it in all events he was ſure of 


vis, 


Ee into 
vn uſe. 


— Con- . * * „ . 
operty But where there is an uncertainty eiter as to the quantity 
. tim, er qu4lity of the thing demanded, or there is any tort ac- 


co pauying it, that may enhance the damages above the real 


leſſion a | . 
vue of the thing, and there is no rule whereby to eſtimate 


enel 
* the additional value, there it ſhali not be brought in. There- 

plain- fore, in tis caſe, upon ſhewing ca ſe by the plaintiff's 

2 c unſel againſt a rule obtained, calling upon the plaintiff to 
miles bew cauſe, why upon DELIVERING to the plaintiff the ſe- 

a ref- goods and chattels, for which this action, (which was an 

o fc tion of trove ) was brought, and paying him his coſts to the 

a . WW of making the motion, further proceedings ſhould not be 

p be faid; Lord Mansfield laid, that ſuch motions ought neither 

bo a o be refuſed nor grai.ted of courſe; but that they muſt de- 

was RP upon their own circumſtances : aud in the preſent caſe, 

tie go ds appearing to have been altered, and their value 

is not unged; the rule was refuſed, | 

- do in an action of trover in the common pleas for a bond whtten er. 
\carel ol. it was moved for the defendant, that on delivering 2. Fuller, Ea. 13 
ie de. dus bond, and payment of coſts, all proceedings might be 1 bong 
- ah ſtayed; but for the plaintiff, cauſe was ſhewn, that he had. 99% 
ji the WY fained great loſs by the detention of this bond: and the 

ed by dove cale of Fiſher and Prince was cited. By De Grey, 

god Ca, J. and the hole court, we cannot flay proceedings on 

7 the WY ering up the bond, if the plaintiff infilts upon going 

"ers e ſpecial damages. 
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Pawly v. Holly, 
M. 1j Geo. 3. 
3 2 Black, 
853. 


Scott v. Shep- 
herd, Ea. 13 
Geo. 3. C. B. 
3 Will. 403. 
2 Black, 892. 


Action an the Caſe (Delinue). 


X. Action upon the Caſe fer Detinue, 


In detinue for two books of entries of admiſſions and fur. 
.renders in a copy-hold manor, two cther books belonging 
the ſaid manor, and divers court-rolls and writings, to th 
value of 5ool. On the general iſſue pleaded, and trial a: the 
aflizes, a verdict was — for the plaintiff, as to the tw 
books of entries and admiſſions, value 100l. each, with d. 
mages 20l. and coſts 40s. and as to the reſidue for the c. 
">. apy It was afterwards moved in arreſt of judymen, 
that the ſeveral things ſued for ought to have been ſep r 
valued in the declaration. But, by the court, the nature c 
this action requires, that the verdict and judgment be ſich 
that a ſpecific remedy may be had, for recovery of the good 
detained ; or a ſatisfaction in value for each ſeveral pct, 
in cafe they be not delivered. This is as well done by {err 
ing the values in the verdict, as in the declaration; which 
of no uſe; as in caſe of a judgment upon verdict, tle jv 
muſt aſſeſs the damages n to their evidence; andy 
caſe of judgment by default, a writ of enquiry mult be await 
ed for the — purpoſe. 


II. Actions of Trefpafs, vi et arm. 


I. The Action of Aſſault and Battery. 


This was an action of treſpaſs and aſſault againſt the: 
fendant, for throwing, caſting, and toffing a lighted {qui 
at and againſt the plaintiff, and ſtriking him therewitl 01 
the face, and ſo burning one of his eyes, that he loſt tie 
ſight of it. On not guilty pleaded, the cauſe came 0n 
be tried at the aſſizes, when it appeared in ſubſtance by ie 
plaintiff's evidence, that the defendant, on the eveni'g 0 
a fair-day, threw a lighted ſerpent, being a large ſquib, cf. 
fiſting of gunpowder and other combultible materials, cn 
the ſtreet into the market-place at Milborne port, wi! 
lighted ſerpent, being toſſed from hand to hand by different 
perſons to ſave their goods, was at laſt thrown by one, wh 
by ſo doing ſtruck it in the plaintiff's face, and thereby pu 
out his eye. Upon this evidence, the jury found a veric 
for the plaintiff, with 100l. damages, ſubject to the opinion 
of the court, whether this action was maintainable ' 0 
the queſtion was, whether treſpaſs vi et armis wouls 
againſt the defendant? or, whether it ſhould not have been 
an action upon the caſe againſt him, upon a ſuppoſal that 
the injury done to the plaintiff was conſequential, and nds 
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x Attion (Tepe vi et armis). 
| immediate. The judges Nares, Gaul, and De Crey, Cn. ]. 
4 (contra Blac ſtone, J.) were of opinion that the action was 
Vell brought: and there was judgment for the plaintiff.— 
nüt. (Ve, J. The nature of the act, the time and piace when 
einen and where it was done, made iT nghly probable that ſome 
"0 persona! damage would immediately happen to ſomebody 
late den preſent in a crowded market-haute on the tair-day. 
he ty The act was of a miſchievous nature, and beſpeaks a bad 
ith & ime tion, and whether the plaintiſi's eye was put out ne- 
the & dintely or immediately thereby, the defendant, who firit threw 
zem, the {quib, is anſwerable in this action. Bot ſuppoſing the 
arath defendant had no bad or nifchievous intention when he threw 
ture! the ſquib, yet as the injury done was not inevitable, this action 
« fuck well lies againſt him; for the mal: auimus of a del endant 1s not 
e cook neceſſary ty be alleged, proved, or taken into conſideration in 
puch, this action. If the injury done be not inevitable, the perfon wha 
e doth it, or is the immediate cauſe thereof, even by accident, 
hich i misfortune and againſt his will, is liable in this action of treſ- 
he jun paſs vi et armis (1). If the act in the firſt inſtance be unlaw- 
ard is jul, treſpaſs will lie; but if the act is prizza facie lawtul, and 
- the prejudice to another is not immediate but conſequential, 
it muſt be an action upon the caſe, 1 Str. 535, 2 lord Raym. 
1299. In the cafe at bar, the act in the tirit inſtan e done 
by the defendant was unlawful ; therefore treſpaſs vi et ar- 
ms well lies againſt him; every f. blequent act in throw- 
ng the ſquib by the others, did partake of the nature of the 
fr act, and was guaft cauſa cauſata immediately and in/tanter. 
The detendant was the firſt actor, and the cauſe of the cauſe 
of the putting out of the eye of the piaintiff, the act was not 
the ck. complete until the exploſion. If a man turns out a mad 
| {quid bull, ox, or any other wild or miſchievous beaſt towards A. 
rich on ho turns the brute towards B. who turns it again towards 
oft the C. whom it hurts, he who was the firſt actor, and turned 
> On 1 out the beaſt is anſwerable in treſpaſs vi et armis, for the 
by the mury done to C. Gould, J. The defendant is the only 
ni'g 0 wrong doer ; his act put the others, who afterwards threw 
b, con- ne 1quib, under an inevitable neceſſity of acting as they did; 
Is, Jam nd io neither of them is liable to an action. De Grey, 
wluch Cn. J. Treſpaſs vi et armis lies againſt the perſon from 
lifferent whom an injury is received by force. In doing a lawful 
e, WHO act, treſpaſs vi et armis, will, in ſome caſes, he againſt the 
eby fu «or; and yet there are caſes where treſpaſs vi et armis will 
verb nat lie againſt a perſon for doing an unlawful act; legal 
op1nioN ts may become treſpaſſes vi et armis, by accident, or in- 
* uertency, If a man cuts his own thorns, which by ac- 
ould le 
ve ben 3 
Cal that „range, £96. Hob. 134. Sir T. Jones, 205. 6 Ed. 4. 7, 8. Sir 
und not 9, Bay. $22. 4 Mod. 404. 
nedlatt, 
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Action (Treſpaſs vi et armis). 


cident, or through his inadvertency, fall upon his neivhbouy; 


ground, his going upon that ground to take them away ht found 
treſpaſs vi et arms, becauſe not inevitable. So if one {hootn: 4110 fe 
at a mark, wounds or hurts another by mere accident ; © # ere 
I aim a blow at one, and by accident ſtrike another, treſpa; wem. 
vi et armis lies. For, doing an unlawful act, as by laying Pic ru 

Is MC] 


a log in the highway, whereby another perſon is hurt, it 
a nuiſance, for which treſpaſs vi et armis will not liz, by 
treſpaſs upon the caſe; whether the injury occaſioned hy the 
act be immediate and direct or not, is the criterion, 20 
not whether the act be unlawful or not: if the injury he 
immediate and direct, it is treſpaſs vi et armis, if conf. 
quential, it will be treſpaſs on the caſe. It has been admitted 
that ifa man turns a wild ox looſe amongſt people, not with 


ntitlec 
to the 
preſs] v 
beating 

And 
fendan! 


aggrav 


any intent to hurt any one, and he gores a man, treſpaß ral ver, 
vi et arms lies. The throwing the ſquib by the defend ard 
was unlawtul ; the ſquib had a natural power and tenden RF" 
to do miſchiet indiſcriminately. The other perſons did a Ja! _ 
act with or in combination with the defendant, and their u. * 
moval of the ſquib for fear of danger to themſelves, ſeen 7 
to be a continuation of the firſt act of the defendant, wil uud 
the explotion: No man contracts guilt by defending himfeli; proton 
the ſecond and third man were not guilty of any treſpalz 3 

Queſtion 


but all the injury was done by the fir/t act of the defendant; 
for all the acts of throwing the ſquib muſt be confidcred 
as one fingle act, namely, the act of the defendant, the 
ſame as if it had been a cracker made with gunpowde, 
which had bounded and rebounded again before it had ſtruck 
out the plaintiil 's eye. 
Michell v, Neal, The declaration id aſſault and battery cannot lay the of- 
er wx. Tr. 18 fence on a day certain, aud on divers ether days and tint, 
Geo. 3. B. R. - * 3 
Coup, 823, from and between that day, and, &c. For an afſault is one 
entire individual act, and cannot be committed at divers 
times: beſides, it would be impoſſible for a detendant, up" 
ſuch a declaration, to know whether the plaintitt means 
prove one aſſault only, or twenty; therefore he could us 
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be prepared to juſtify. | n 
ne., Shaw, Where the action is by bill in the king's bench, the «- 2 pq 
f. 4 Geo. 3- fence ſhould be charęed fully and poſitively. and not by wa G. 41. 
So; fence ſhould be Charge fully and pofittwely, and not by 105 
B. 2 . . . . A - * 1 Un - 
129% of recital; as, whereas, A. B. on fuch a day, made an alen, 7 ö a 
&c. But in the court of common pleas, ſuch a dectaiam Br Hr 

has, on a ſpecial demurrer, been held good; becauſe, in t * u 

. . . . . * > ) JUTE 
court the writ is ſet forth in the declaration, and 1s ut *% > 
thereof; and therefore the count is helped and made gov Jon 
by the writ. — 

3 1 - Ti 7 . 1 I1 * | Ay ] d decha- 

Cotterill 2. n an action of aſſault and battery, wherein the d (1) By: 
—_ = 27 ration, after ſtating the aſſault, ſtated in the fame ccude ges re 
* Rep. 665. that the defendant then and there tore, rent, ſpoiled, . — 
ee eic 


maged, and deſtroyed the clothes of the plaintiff, the qu, 
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Action (Treſpa/s : Afault), 


{und a verdict for the plaintiff, with 1s. damages, and they 
alſo found, upon being aſked by the judge, that the clothes 
were torn in conſequence of the beating. It was moved, that 
tic maſter might tax the plaintiff his coſts, But, by the court, 
tlie rule is, that wherever the tearing of the plaintitF's clothes 
3s merely conſequential to the beating, the plaintiff is not 
ntitled to more coſts than damages, unleſs the jury find 
to the amount of 40s. damages (1); now here it is ex- 
prefsly tound, that the tearing was in conſequence of the 
beating; therefore the plaintiff is not entitled to his coſts. 


161 


And t e adding to the count, for an aſſault, that the de-Mears v. Greens 


fendant then and there tore the plaintiff*s clithes, is only ana N. 
5 Geo. 3. 


al verdict for the plaintiff, entitle him to full coſts. In this 
action of treſpaſs for an aſſault aud battery, the declaration, 
after having ſtated, in the uſual way, that the defendant aſ- 
ſuled the plaintiff, went on—azd the ſaid defendant then 
and there tore, rent, 1 oiled, damaged, and deſtroyed the clothes 
the plaintiff, which he then and there had on. The jury 
bund a verdict for the plaintiff, with 5s. damages; and the 
prothonotary allowed full coſts. It was moved to review 
his taxation. Lord Lourhlorough. In this caſe, the fame 
queſtion might have been left to the jury, which was aſked 
them in the caſe of Cotterill v. Tolly, namely, whether the 
rating the clothes were part of the fame act for which they 
gave damages; if they had anſwered thit it was fo, there 
would have heen no queſtion, But 7: i the ſame thing if 
it appear en the face of the declaration, which, after ſtating 
tie beating, goes on to ſtate, that the clothes of the plain- 
uf were then and there ſpoiled : in ſuch way, it is evident, 
that one act was in conſequence of the other. And the law 
þ not to be evaded by a device of pleading. Gould, I. If 
Lie declaration ſtates the tearing of the clothes to be done at 
be fame time with the beating, the court will conſtrue it fo 
= 0 accompliſh the object ot the ſtatute, and will hold the 
daring to be part of the ſame act, and in conſequence of 
die battery. It was well determined in Walker's caſe, 
C. 41. b. that the words adtunc et ibidem, united and 
0upled all together. Heath, J. of the ſame opinion. Wil- 
J. was alſo of opinion that the plaintiff was not entitled 
Io his full coſts. If in an action of this kind, the party chooſes 
I» torego the tort to his perſon, and goes only for the in- 
Jury to his clothes, he would have his full coſts; but if he 


—— — 


(1) By 22 & 23 Car. 2. c. 9. in actions cf aſſault and battery, if the 
Kmges recovered are under 40s. the plaintiff ſhal! have no more coſts 
Pan damages, unleſs rhe judge ſhall certify that the affors and battery 
pre fficuently proved. 


„ NI will 


30 
C.B. 


aggravation and part of the aſſault, and will not, on a gene- In. Black,291. 


re 
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Action (Treſpaſs: Aſſault). 


will combine bot together in one count, the cafe is with 
the ſtatute of Car. 2. becauſe the principal injury is tis 
battery, and the judge may certify. Rule abſolute. 

So, in another caſe, in the court of King's Bench, th; 
declaration, after alleging, in the uſual form, that the defer. 
dant aſſaulted the plaintitf, ſtated in the fame count, thut br 
then and there tore and ſpoiled the plaintiff's clothes: ont 
trial, the jury found a verdi «© for the plaintiff, with 1d. d. 
mages; and the maſter taxed the plaintiff his full coſts. | 
was moved to {et the taxation aſide, The court noticed the 
laſt caſe in che court of common pleas; and faid, that the 
rule there eſtabliſhed was, that unlcſs the tearing of tis 
clothes were at a different time, the plaintiff ſhould have g 
more coſts than damages, it he recovered lets than 405. ; ant 
that in this caſe the tearing of the clothes was evidently : 
part of the ſame tranſaction. Rule abſolute, - 

If the defendant juſtifies, and there is a verdict for the 
plaintiff, the plaintiff is not enticled to full cuſts, unleſs the 
juſtification be both of the aſſault and battery. In an at 
of treſpaſs for an aſſault and battery, the defendant pfad 
the general iſſue to the whole, and a plea of juſtincation a 
to the aſſault cnly; damages 18. and colts 408. It was moch 
on the behalf of the detendant, that the coſts ſhould be u- 
duced to 15. By the court, if a plea of juſtification excend 
to the battery as well as the aſſault, it has been held that u 
certificate under the ſtatute of Car, 2. is neceſſary, the ju; 
tihcation being tantamount to it; bur here the battery is not 
juſtified ; nenther is there any certificate that a battery was 
proved, therefore this caſe falls within rhe ſtatute of C.. 
and the plaintiff is entitled to no more coſts than d- 
mages. 7 

But ir the defendant plead the general iſſue, and a juſiite 
cation to the whole, and the plaintiff obtain a verdict with 
damages under 40s. the plaintiff is intitled to full coſts. To 
treſpaſs for aſſaulting the plaintiff, and feizing, graſping hm 
by the breaſt and ſhoviders, and dragging, pulling, us 
hauling him with great force, the defendant pleaded, nt 
the general iſſue; and, ſecondly, a juſtification. On the ti, 
a verdict was given for the plaintiff on both the iſſucs, vi 
one farthing damages. Ihe matter refuſed to allow the plan 
tiff his full coſts; and it was moved, that he might seven 
his taxation, which was oppoied, But, by lord Kenyon, Cu. 
here the plea ju{lifies the battery, as well as the atfaui; 
and where the juſtification goes to the battery, it has 
been the uſage in all times, without any contradiction, (0 
allow the plaintiff his full coſts. We are now told, hows 
ever, that that practice is not warranted by law; and dt 
deſired to overturn every thing that has been done upon de 
ſubject, from the time of lord Holt to the preſent money 
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Action (Treſp2ſs : ſeit). 


nut J think that the true conſtruction of the ſtat. 22 & 


23 Car. 2. is this; if it do not appear on the record that a 
battery was committed, there muſt be a certificate from the 
judge to entitle the plainutf to his full coſts. But if it do 
appear on the record, then there is no neceſſity for a certifi- 
cate to certify that which does fo appear. It this were res 
integra, 1 thould think it proper to decide this point in fa- 
vour of the plaintiif, But in addition to the reaſon of the 
thing, there is the univerſal practice that has prevailed in 
the courts of law. Aharft, J. agreed. Grofe, J. Where 
a battery is not admitted on the record, the judge muſt cer- 
tity to entitle the plaintiff to his full coſts; but where the 


detendant admits a battery, no certificate is neceſſary. Lau- 


rexce, J. of the fame opinion. Rule abſolute. 


2. Action for Falſe Impriſoument. 
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An action of treſpaſs, vi et armrs, for falſe impriſonment, Barker v. n- 


lis againſt the attorney, as well as againſt the client, for ſu- 
mT 27 ile 11 4 4 1 
ing out an illegal ca. /a. againſt a cefendant, and cauſing 


ham und Nor- 
w od, Hil. 13 
Geo. 3. C. B. 


um to be impriſoned thercon. This was an action of treſ- 3%, 368. 
paſs for falſe impriſonment; and on the trial there was a 2 B $66. 


verdict for the plaintiff, with 1 50l. damages againſt both 
the defendants jointly : on n motion for a new trial, the judge 
reported the evidence in ſubſtance, as follows: the huſband of 
tie plaintiff was indebted to the defendant, Braham, in 49291. 
conditioned tor the payment of 2001. the defendant, Braham, 
on the death of the plaintiff's huſband, brought her action 
againſt the plaintiff, his adminittratrix, and recovered judg- 
ment for want of a plea : on this a feri facias iſſued, under 
which the defendant, Braham, levied on the inteftate's goods 
al her debt, except 1021. 18s. id. for which, coithout ſug- 
reſting any devaſtavit, the defendant Norwood, as attorney 
for the defendant Braham, ſued out a ca. /a. againſt the 
flaintiff, reciting what had been levied under the ff. fa. and 
2 che ſheriff to take her body for the relidue of the 
&t and damages. This was perſonally delivered by Nor- 
wood to the batlliff, with orders to execute it unmediately. 
He accordingly arreſted her on the t 5th of March, and ſhe 
lay in cuſtody till the 18th of November following, when, 
upon motion, the court of King's Bench, ſet tae ca. /i. aſide 
lor kregularity, and the then defendant Barker was diſ- 
charged out of cuſtody. De Grey, C. J. after the caſe 
had been argued and fully conſidered, gave the judgment of 
the whole court for the plaintiff. —The queſtion is, whether 
an action of treſpaſs vi et armis can be maintained againſt 
me attorney, as well as againſt his client, for —_— and 


| *gaily cauſing the now plaintiff to be impriſoned ? for if 


lech action cannot be maintained againſt him, as well as 
12 againſt 


-- 


3 4 err * 


— — ms 16 


— 


r 
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againſt his client, judgment ought to be arreſted, becauſe 159] 
entire damages are given againtt them both, which cannot be 
ſevered by the court. Bur we are all of opinion, that te. 
pals vi et armis well hes againſt both the defendants, It“ 
certain, the plaintiff hath received great injury in lier perſcy 
and liberty, becauſe the hath been impriſoned by and unde 
the colour of a ca. ſa. illegally taken out againſt her, which 
is the ſame thing as it ſuch writ had never been taken out at 
all. —A man had a judgment and execution executed, and 
afterwards the judgment was ſet aſide, for being unduly ob- 
tained, and reſtitution awarded; and afterwards the defendant 
brought treſpaſs againſt the plaintiff in the firſt action 
taking the goods; and it was adjudged, that it well laid 
againlt the party; for by vacating the judgment it is as it 
it had never been, and not like a judgment reverſed by © 
ror.—A ſheriff, or his officers, or any acting under Jits 07 
their authority, may juſtify themſelves by pleading the wr: 
only: becauſe that is ſufficient for their excuſe, althou?! 
there be no judgment or record to ſupport cr warrant u 
writ ; but if a {tranger interpoſes, and ſets the ſheriff to d 
an execution, he mult take care to find a record that war- 
rants the writ, and muſt plead it; ſo muſt the party him— 
ſelf, at whoſe ſuit ſuch an execution is made, No treſpats 
can be excuſed, but what is inevitable.—The attorney has 
pleaded not guilty ; he could not juſtify by a ſpecial plea, 
becauſe there is no record to warrant a ca. ſa. againſt the 
plaintiff,. nor could he have juſtified himſelf by pleading that he 
ignorantly ſued out the writ, for ignorance is no excule : but 
the attorney's defence is, that whatever remedy there 1s 
againſt him, it is not treſpaſs vi et arms. It is true, there 
may be circumſtances which will excuſe in treſpaſs v1 & 
armis, as where a man goes peaceably into the houſe of an- 
other, to demand a juſt debt, or goes to make a vitit to aty 
ot er where he is not forbidden to go: but in the preſent 
caſe, the acts done by Norwood cannot be qualified, ex- 
cuſed, or juſtified, in any way whatſoever ; no mail Cal 
ſay that the plaintiff has not been illegally impriſoned, 0: 
that Norwood was not an actor in cauſing ſuch impritot- 
ment. But it is ſaid here is no injury done by Norwood, the 
attorney; for he, acting as ſuch, is only a ſervant to us 
client, and by ſuing out the ca. ſa. and delivering it to tic 
ſheriff's officer, and ordering him to take and axreſt the 
plaintiff thereupon, he only acted as a medium or inſtru- 
ment by the direction of his client, or the command of the 
court. In anſwer to this, all the books ſay, that all are 
principals in treſpaſs (1)— procuring, commanding, aiding 


(1) Co. Litt. 57. a. 2 Inſt. 183. 
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or aſſiſting, makes one a treſpaſſer (1)—a ſervant keeping 
the key of a room, knowing that a man is impriſoned 
therein, is a treſpaſſer—one aſſiſting to a treſpaſs after it is 
done, is a treſpaſſer (2). To apply what is ſaid and laid 
down in the books upon this ſubject to the preſent caſe ; 
they ſay, whoever procures, commands, aſſiſts, aſſents, &c. 
is a treſpaſſer : here the client commands the attorney, the 
attorney actually commands the ſheriff's officer. The real 
commander is che attorney, the nominal commander is the 
plaintiff in the action; ſo attorney and cheat are both prin- 
cipals: and upon this ground we are all of opinion, that 
judgment muſt be entered for the plaintiff, againſt both 


Norwood, the real actor, and his client, Braham, the nomi- 
nal actor. 


So, it a man be arreſted upon a writ that is void, treſpaſs Parſons. Lloyd, 
vi dt armis will lie againſt the plaintiff who ſued out ſuch Mic. 13 Geo. 3. 


C. B. 3 V.. 34m. 


writ, In this caſe, which was treſpaſs and falſe impriſonment, 2 B 84.5 


the pleas were 1ſt, not guilty z 2dly, a juſtification for thar 
the plaintiff was indebted to the defendant in 211. 128. for 
which, viz. on the 29th of October, 1770, he, the ſaid de- 
tendant, ſued forth a capias, returnable in eight days of St. 
Hilary, for 421. and marked the ſame tor bail, to the 
amount of 211. 12s. upon which the preſent plaintiff 
atterwards, and before the return of the writ, viz. on the 
bn of November, was arreſted : the plaintiff replied, and 
admitted the ſuing forth of the capias; but alleged, that 
it was afterwards tet alide by the court for irregularity, by 
reaſon of its bearing teffe in Trinity Term, and not being 
returnable before Hilary Term following; to this the de- 
tendant demurred, and the plaintiff joined in demurrer. De 
Grey, Cn. J. (after argument) This is not a new queſ- 
non; the capias being teſted in Trinity Term, and return- 
able not betore Hilary Term next following, is void, and a 
mere nullity : there is a ditf-rence between writs of meine pro- 
cls, and writs of execution; for in the caſe of writs of meſne 
proces, if a term be omitted () between the teſte and return, 
tlie cauſe is out of court, it it be in 2 perſonal action, for in 
real actions it is otherwile ; in them there muſt he nine returns 
betu een the teſte and return; alſo in the cafe of a writ of exe- 
cution, the cauſe is come to its end; and on a ca. ſa. a defendant 
ought to lie in execution, and the theriff ought to have his 
dody always ready to bring to the cour, when hie thall be 
commanded by habeas corpus, & c. But in caſes of meſne 
procels, it would be hard to ſuffer ſo long a return, becauſe 


ee 


(t) Bro. Treſ. pl. 148, 232, 307. 1 Salk. 409. 
(2) Bro, Treſ. pl. 133, 256, 265, 2 Hawk. pl. Cor. 312. 
(3) And here Michaclmas term was omitted, 
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the body muſt lie in priſon, without having an opportunity 
to make a defence, when perhaps he is able to make a good 
defence. Theſe are the diſtinctions taken between writs 9. 
capias with reſpect to real actions, perſonal actions, ant 
executions, by Halt, Cn. J. in 1 Lt. Raym, 775, 7 
which is good law. The now plaimiff has been iliegs ly 
impriſoned, under colour of a writ ſued out againft him, 
which is a mere nulli:y, he has been unlawfully ge, 
and muſt have a remedy ; but he has none agai:|t the c. 
ficer, who is not to exerciſe his judgment touching the va. 
dity of the proceſs in point of law, but is obliged to obe; 
the command of the courts at Weſtminſter, or other {"pe- 
rior courts, having general juriſdiction; and he ma» j..fy 
under the writ although it be void: the officer not being f. 
able; it is clear from 1 Lev. 95. 1 dider. 272. and many 
other caſes which might be cited, that this action well les 
againſt Lloyd, the party himſelf, who ſucd out this vag 
writ; and to ſay now, that this action does not he againft 
the part / himſelt, would be guieta movere. There is a great 
diſfe rence between erroneous procels, and irregular, that 1s 
to ſa), void proceſs; the firſt (ſtands valid and good ul | 
be revericd, the latter is an abſolute nullity from the begin- 
ing; the party may juſtify under the firſt until it be revered, 
but he cannot juſtify under the latter, becauſe it was l 
own fault that it was irregular and void t the tit, Is 
ſaid that treſpaſs vi et armis, is not the proper action, and 
that a man cannot be made a treſpaſſer by relation; but re- 
lation is not at all app'icable to this caſe, for Lloych who 
ſued out this void regular writ, and caut. d Parions to be 
unlawfully arreſted thereupon, was the principal mover ot 
trelpaſſer in this caſe ; the act of an aitorney s the act of 
his client, and I am very clearly of opinion, that tiefp!'s 
vi et armis well hes, and therefore the plaintiif muſt hate 
judgment. Gould, IJ. The act of the attorney in point of 
law, is the act of the paity ihe clien, and fo allo is te 
act of the officer who arreited ihe niaintiff; it is the very 
fame thing as if the now detendant had been actually pa- 
ſent when the plaintiff was arreſted, and had ord-1:d tne 
officer to make the arreſt, therefore treſpats vi et arms wil 
lies. Blackflone, J. of the ſame opinion. Naret, J. Every 
plaintiff ives owut proceſs at his peril, If a plaimtiff pur- 
chaſes a capias, he cannot have it returnable two terms 
after the purchaſe, or omit or pals over one term, for tat 
would bc a delay of juſtice, and contrary to the ſtatute 
_ Char. which lays, nulli deferemus juſtitiam. Judgwent 
for the plaintiff, 53 
But treſpaſs and falſe impriſonment will not lie 82 
th ſher;{f or his officer, for arreſting a perſon priviteged 
nom arreſts, This was an action of treſpats and falle m- 
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prmoning him at the {ime place en 29th Decembes, 1780, 
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priſonment; the declaration contained two counts: iſt, for 
:mpriſoning the plaintiff on the 27th November, 1580, at 
Path, and detaining him in prion three days; 2dlv, or im- 


and detaining him 11 days: the detend+nts pieaded, tft, not 
guilty, upon which iſſue was joined ; 2diy, to the firſt count 
a juſtificetion, as ſheriff's officers, under 4 writ of attachment 
but of the court of exchequer; 3 h, to the {ſecond count, 
2 like juſtifica'ton, under a pi Cpt in the nature of a ca. ſa. 
from the court of reque'its at Bath, directed to them as ot- 
ficers of that court. Ie pla init replied, 1it, That he had 
furrendered himſelf in diſcharge of his bail, in another ac- 
tion, under the terms of tic ac 20 Geo. 3. c. 64, made on 
the cccaſion of the pri'ons in London having been burnt 
by the rioters, and that he was therefore rot li, ble to be ar- 
r:fted by virtue of the writ mentioned, of all which premiſes 
jve defendants had notice; adly, a ſimilar replication to the 
ſpecial plea in bay of the 2d count; 3dly, a new a! gument 
on the firſt count of another aſſiult and falſe impriſonment, 
To the replication on the firſt count, the defeudants rezoined, 
that the plaintiff did not conform to the rules of the act; on 
which iſſue was joined: to the replication on the 2d count, 
they rejoined, that the plaintiff was not committed in diſ- 
charge of his bail; on which iſſue was alſo joined: and to the 
new aſſignment, they pleadcd the general iſſue, A general 
verdict having been taken at the athizcs for the plaiitiff, by 
miſtake, it was afterwards amended from the judge's notes, 
and entered ſor the defendants on all the iſſues, except on fo 
much of the general iſſue as related to the trelp iis in the 
firſt count, aud on the iſſue joined on the juſtihcation 
pleaded in bar to the firſt count, and then the rule was to 
new cauſe why judgment ſhould not be arreſted? The queſ- 
ton then turned upon the conſtruction of the followin 

words, in tlie ſtat. 20 Geo. J- C. 64. 8 2. „ and ſhall not be 
able to be arreſted by viitue of any civil proceſs out of 
* any court; and in caſe they have been, or ſhall be fo 
* arreſted, ſhall be diicharged therefrom.“ - Lord Aan/- 
fit, This is a direct action of tretpaſs guare vi et arms, 
aud not on the caſe; and there is this di! inction between 
them, which always ought to be aitended to: in treſpaſs, 
unocence of intention is no exc iſe, in caſe the whole turns 
upon it; malice, or the 9 anime, is the very gift of the ac- 
non. Lo this caſe, the notice is immacerial: for it is con- 
ended, that the arreſt was egal; 41d the queſtion un y 
„ Whether the theriff muſt abſtain, at his peil, from ar- 
lng any man who nas tagen advantage of the act? There 
5 19 direction in the act iow the di cnarge 15 wo be, which 
la the ttatutes relative to bauk: upts and inſolvents is expit- 


M 4 culy 
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citly pointed out; but the expreſſions & ſhall not be liable g 
be arreſted,” and “ ſhall be diſcharged, from the nature of 
the thing, means, © ſhall! be diſcharged by proper authority,” 
The ſheriff is not bound not to arreſt ; if he chooſes to take 
the truth of the facts upon him, and not arreſt the party, hs 
may; and the ſurrender and gompliance with the act wil 
be a good return; but he will be anſwerable. I am cle, 
that an action of treſpaſs does not lie in this caſe againſt the 
officers. Whether, if the defendants had done any thing 
oppreſſive, witli full notice of all the circumſtances, an ac. 
tion on the caſe might be maintained? would be another 
queſtion, Hilles, J. had great doubt in this cafe. an! in- 
clined to the opinion that treſpaſs would lie. Aſphurſt, |. 
I think this action is not maintainable. A fheriff is bound 
to execute proceſs iſſuing out of a court of competent juril- 
diction ; and though there be no cauſe of action, or the pro- 
ceſs is erronequs, he is not reſponſible. The plaintiff him- 
ſelf, in ſuch caſes, is only liable, it is a plaintiff's bufinels 
to take care how he takes out his writ; if he deliver it to e 
ſheriff, he takes all upon himſelf, Buller, J. The meaniay 
of the firſt part of the clauſe of this act muſt have ben 
to veſt the power of diſcharge where, in other calcs, 
it was veſted before, viz. in the court out of which th: 
proceſs iſſued; or, in vacation, in one of the judges, Thit 
ſatisfies the words of the act. In cafes of bankrupts, or 
inſolvents, what is done? Hundreds have been arreſtech, hut 
there never was an inſtance of an action againſt the ſheiifi 
or his officers in ſuch caſe. The practice in the caſe of 
bankrupts is to apply to a judge, and verify the certificate by 
affidavit. How could the ſheriff aſcertain that the certil:- 
cate was ſigned by the commiſſioners ? he cannot adminiſter 
an oath, In the caſe of inſolvent debtors, the proviſions 
for their diſcharge are ſome what different in words, but ate, 
in ſubſtance, I think, the ſame. The party there is to be dif- 
charged, not by the ſheriff, but by the order of a judge, or 
two juſtices of the peace; and there is in all inſolvent acts, 
ſimilar words to thoſe of the firſt part of the clauſe in the 
ſtatute now under conſideration ; for it is generally enacted, 
that no perſon to be diſcharged by the act Hall be impri- 
* ſoned.” So that if this is to be conſidered as a politive in- 
junction upon ſheriffs not to execute proceſs but at thei! 
peril, falſe impriſonment would lie in every caſe where an 
inſolyent is diſcharged by a judge's order. The general law 
as to ſheriffs is, that if a ſheriff has acted in obedience to 
the mandate of the court, he is excuſed. If he arreſt a peer, 
the writ is erroneous, yet he 1s not a treſpaſſer for executing 
it. In treſpaſs, the defendant muſt thew an excuſe. Hase 
the defendants done fo in this caſe ? Yes, for the mandate dt 
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over again; and the inconvenience would be very great if 
the law were otherwiſe, 
ſolute. 

Neither will it lie for arreſting one who has a temporary Cameron . 
This was an action of treſpais and Lightfoot, Fa, 
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he court was compulſory on them. The original plaintiff 
vould not be liable to an action of treſpaſs till the writ is 
werſeded ; for will then it is à juſtification. After a ſu- 
wrledeas, treſpaſs will lie againſt the party, but ſill not 
acainſt the ſheriff; I take this to have been ſettled over and 


Rule for arreſting judgment ab- 


privilege from arreſts. 
falſe impriſonment, brought by the plaintiff, who was a 


dining at a tavern in his return from attending the court. 
The arreſt was afterwards ſet aſide, on account of the de- 
fendant's privilege ; and the action was brought againſt the 


2 verdict for the plaintiff, ſubject to the opinion of the court, 
whether the action would lie? The caſe was argued; and 
ater ſome days conſideration, De Grey, CH. J. delivered 
tie opinion of the whole court for all arreſts made with- 
out lawful authority, treſpaſs and falſe impriſonment will 
lie, as if there be no writ, or a void writ, But in the pre- 
ſent caſe, there is no irregularity in the proceſs itſelf, but 
enly in the time of executing it. The queſtion therefore is, 
whether the privilege of the king's court extended to ſuitors 
rdewnd:, fo vitiates an arreſt, or ſuſpends the operation of 
tie writ, that the taking a man thereon becomes an act of 
treſpaſs to the party taken. The ancient way of availing 
one's ſelf of the privilege of the courts was by fing out a 
writ of privilege, which was always accompanied by either 
a habeas corpus, Or a certiorari, as the caſe required. If, on 
lie return, the party appeared entitled to privilege, he was 
G&ivered (or his goods, as the cafe might be) and a ſuperſedeas 
was granted, otherwiſe a procedendo iſſued. But ſtill the ir- 
reyularity, even in caſes of privilege, did not lie in the pro- 
(ets itſelf, but in the ſervice of it. The modern way of 
wing the ſame relief as was had by the tedious method 
Ha writ of privilege, is by a ſummary motion to diſcharge: 
ws was purſued in the caſe at bar; but courts will be ver 
aupulous in diſcharging, if their allowance of privilege will 
ay 2 ground for an action of treipaſs. A treſpaſs (by the 
Wy) muſt be certain, and either an injury to the party or 
wt fo, at the time the act is done, it cannot depend on the 
R dlequent diſcretion of the court in granting or refuſing the 
Acharge (1). And therefore it has been held, 1 Keb. 220. 
that 
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(1) For, as this privilege is not confidercd as the privilege of the 
perſon 
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13 Geo. 3. C B. 
2 Black. 1190. 


wit.eſs in a cauſe at Weſtminſter, and was arreſted while a i 


id. wv. 


Bowles and 


others for the 
ſame cauſe, Fa. 


Tay Sy —3 ; 18 Geo. 3 C. B. 
plaintiff in that action: upon not guilty pleaded, there was 2 Black. 1195. 
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Action (Treſpaſs : Falſe Impriſo;ment). 


that a witneſs arreſted during his attendance hath no reme. 
dy, but by habeas corpus, to be him: but the officer why 
knew the reaſon of his attendance, might be attached fo; 
his contempt, So in Style's Prac. Reg. 195, 227, 395, doo, 
a like diſtinction is taken. If one be arreſted on a writ un. 
duly obtained, falſe impriſonment lies againſt the plamuß. 
But if one who liath a ſuit depending, be arreſted ends . 
redeundo, the court, upon motion. will \-t him at liberty, and 
punith the party that arrreſted him, if he knew the cauſe 9 
his attendance. In none of the books is there any intima- 
tion of an action being maintainable for ſuch an aricſ}, bit 
the queſtion has always been merely the elivery of he 
party: the proceſs ſtill continuing legal, and capable of be- 
ing executed at a ſubſequent time, where privilege does not 
intervene, The ſame privilege extends in ſome inſtances to 
Places, to which particular jmmunities have been annexed 
by ancient or modern law. "The execution of the win has 
been ſet afide, but the writ ſtill held to be legal, and thete- 
fore no treſpaſs to execute it, Arreſts on Sundays were 
ood at common Jaw, 2 BA. 72. but the ſtatute expres; 
fireds, that ſuch arreſts ſhall be as if no proceſs had iſſued; 
this perhaps may make a difference. Ambaſſadors are much 
upon the ſame footing, Privileges of parliament, and of 
peerage, ſtand upon their own bottom, and the conſtruction 
of ſeveral ſtatutes, So, bankrupts when certificated, ſoldiers to 
a certain degree, and many other individuals, are privileged 
from arreſts by acts of parliament ; but though in man 
caſes, the proceſs is declared void, yet in none , any in- 
ſtance been produced of an action of falſe impriſonment 
being brought, much leſs will it lie in the preſent caſe, where 
the writ is not void nor the arreſt illegal, but only impto- 
ly timed. f 
Treſpaſs and falſe impriſonment has been held to lie i 
this country againſt the governor of a ſettlement in the Eal: 
Indies, for procuring by awe, fear, and influence, and con- 
trary to his own inclination, a ſovereign, independent, ab40- 
lute prince to impriſon another. This was an action of ha 
paſs, aſſault, and falſe impriſonment ; and being tried by 2 
ſpecial jury, there was a ſpecial verdict to the tollowing © 
fect: That the plaintiff was an Armenian merchant, an 2 
native of [ſpahan—had for ſome years reſided in Bengel 
but in March, 1768, and before, had been reſident at Fa- 


— OY 


perſon attending the court, but of the court which he attends, the 4. 
lowing or not alle wing the privilege is diſcretionary, and it hath 9c" 
diſallowed in ci, ve actions, Rafi. 476; and in vexauticus ente 
11 Mod. 75: or where the party attended as a volunteer, and not up- 
proce!s, Salt. $45. per De Grey, Cu. J. in the above cale, 
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| means and procurement of the defendant. 


Action (Treſpaſs : Falſe Imprifenment). 


bad, the capital of the province of Ou de, in the dominiong 


| of the nabob Sujah al Dowla, for the purpoſe of trading 


there, both on his own account, and as agent to ſume Eng- 
lih merchants. That the defendant was pretident of Ben. 

gal, under the Eaſt India Company; and that a battalion of 
mne Company's troops, being 600 men and upwat:ds, was 
ſtationed at Fyzabad, under the command of captain Harper, 
and ancther brigade, commanded by Sir Robert Barker, was 


E fationed at Illahabad, the then reſidence of the Mogul Shah 
Allum; that t e battalion at Fyzabad were in pay of the 
E Laſt India Company, and had been ſtationed there at the 
E ::queſt of the nabub, from whom they received additional 
F pzv. That in March, 1768, the plaintiff was ſeized and 


1mpriſoned at Fyzabad. by order of the nabsb, by ſome ſol- 


ders of captain Harper's battalion, and conveyed to Muxa- 


dabad the capital of Bengal, and there d-tained for two 
months; and that the ſaid arre/t and unpriſonment were by the 
That the nabob 
was conſtitutionally independent of the Eaſt India Com- 


| pany; but in 42715 the ſaid arreſt and impriſonment, was 


wider the awe and influence of the deſendant, and acted contrary 


% his own inclination, being ſearful of offending him. That 


tie mpritonment in the province of Bengal was by the 
procurement of the detendant, and was a contmuation of 
at made in the province of Oude: and if, upon the whole, 
tie defendant is gmity of the whole treſpaſs, they afleſs 
49001. damages; only of that in Bengal, then only 30-0l. 
it only of that in Oude. 10091. and conclude to the judg- 
ment of the court. De Grey, Cn. J. In tlie preſent 0 af, 
there are ſome things found by the ſpecial verdict, which 
have not, nor cannot be inſiſted on as material, in excuſe of 
te defendant : as, 1ſt, That the plaintiff is an alien; for 
eis is no objection in perſonal actions, 1 A1. 51. 2dly, 
That the Cefendant was preſident or governor of Bengal; he 
not having juſtified ſpecially under that authority. 3dly, The 
plice where the impriſonment happened, viz. the dominions 
ot a foreign prince, Crimes are in their nature local, and 
ne juriſdiction of crimes is local. And fo, as to the rights 
ot re] property, the ſubject being fixed and immoveable; 
but perſonal injuries are of a tranſitory nature, and ſeguuntur 
n um rei: and though in all declarations of treſpals, it is 
laid contra pacem regis, yet that is only matter of form, and 
not t71+erlable, But the great doubt is, whether, when 
an im rious act is committed by colour of juridical au- 
thority, or by the order of an abſolute prince, ſuch act can 
be a tre{paſs there where it is done, or here where it is not 
cone, I ſhall ſay nothing as to the nature of the nabob's 
government, or to the poſition that the commands of abſo- 
(ut? princes do of courſe legalize their acts. But I con- 


ſider 
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172 Action {Treſpaſs : Talſe Iupriſoument). 


ſider the nabob as not being the actor in this caſe; but the 
act to be done, in point of law, by thoſe who procured 9 
commanded it; and in them it may doubtleſs be a treipaf 
Sujah Dowlah was a mere inſtrumcut, he acted not from 
any motives of his own, but gave way through awe and 
fear. If in the doing of an act, there be ſeveral intervening 
agents, and one happens not to be antwerable, will it be a 
that all the reſt are excuſed ? Suppoſe it the very att of the 
nabob, who bends himſelf to the defendant's will, and un— 
dergoes a voluntary ſervitude to his pleafure--the acc. 
dental circumſtances of ſuch a man ſhall not exempt the rel} 
who concur in the act. It is laid down in Fgſter, 125. that 
procuring a felony to be committed, makes an acceſſory u 
the felony: and I take it to be a ſettled rule, that whatever 
makes an acceſſory in felony, will make a principal in 
treipaſs. Since, therefore, the jury have found the procure. 
ment of the defendant, it follows, that he is liable as a prio- 
cipal for this treſpaſs. Gould, ]. of the ſame opinion. Black- 
flone, J. of the fame opinion. This verdict not only tinds 
the impriſonment to have been committed by the means and 
procurement, but by the command, nay even the compul- 
lion of the defendant. The nabob acted contrary to his own 
inclination, through fear of offending the detendant, and 
under his awe and influence: after ſuch a finding, there is 
no room for argument. The nabob is a mere machine, an 
inſtrument * engine of the detendant. Nares, J. of the 
ſame opinion. Judgment for the plaintiff for the Hole d- 
mages (1). 
Mofiyn. . Ta- So where an action of treſpaſs vi et armis was brought 
brigas, M. 15 by one Fabrigas, againſt general Moſtyn, who had been 
1 governor of Minorca, for an aſſault and ſalſe impriſonmen, 
and baniſhing him from the ifland of Minorca, to Cartha— 
ena in Spain, without cauſe ; the action was held to be well 
brought (2). 
Wall v. Macna» So here an action was brought by the plaintiff, as cap- 
wa Se, 2 * tain in the African corps, againit the defendant, as licutenam- 
craps * governor of Senegambia, for impriſoning him tor ui 
1 Tr. ke. 536. months at Gambia in Africa: the detendant pleaded the ge- 
neral iſſue, intending to juſtify the impriſonment, under the 
mutiny act for diſobedience of orders. At the trial, it ap- 
peared, that the impriſonment, which was at firſt legal, 
namely, for leaving his poſt without leave from his ſuperior 
officer, though in a bad ſtate of health, was aggravated with 
many circumſtances of cruelty, and lord Mansfield ditecteda 
verdict for the plaintiff (3). 


—_ 


( 
( 


) See Crop. 166, 180. (2) See this caſe in p. 41. feht. 
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Sec this Caſe in p. 44. /upra. 
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Action (Tre/pa/s : Falſe Impriſonment), 
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So, where the defendant, who was captain of the Trident $winton, v. 
man of war, put the plaintiff, who was the purſer, into 
confinement, and kept him there tor three days, and then 
liberated him, without any charge or court-martial : the 


| plaintiff recovered for the impriſonment (1). 


Molloy, Sitt. at 
Wettm. Mic. 
1783, cited 


Ter. Rep. $37, 


But an action of treſpaſs and falſe impriſonment will not Le Caux v. 


taking a ſhip as prize, although the ſhip has been ac 
The defendant was captain of a letter of marque, ca 


be, where the impriſonment is merely in conſequence o 


j 


ed the 


| Entcrprize, and being on a cruiſe, fell in with and feat as a 


prize, a trader called the Bee, belonging to Jerſey, of which 
one Fainton was captain, Robine ſupercargo, and Le Caux, 


They, with others, be- 


longing to the Bee, were removed into the Enterprize, and 
brought to England: and the court of admiralty reſtored the 
(hip and cargo, and condemned the captor in coſts and da- 


mages (2). 


againſt Eden, to which he pleaded the general iſſue. 


ceeded, would deſtroy the Britith navy. 


After this, Fainton, Robine, and Le Caux 
brought ſeparate actions of treſpaſs and falſe impriſonment 


Lord 


| Mansfield, on the trial of the firſt cauſe, of Fainton v. Eden, 
ſaid, he thought the action a new attempt, which, if it ſuc- 
If an action at law 


ſhould lie, by the owners and every man on board a ſhip, 
taken as prize, againſt the captor, and every man on board 


his ſhip, no man would dare to take a ſhip. 


He thouglit a 


doubt made, and the pendency of ſuch a queſtion, eſpecially 
it large damages were given, would have very bad effects, 
and ohſtruct the neceſſary operation of the ſea-ſervice ; and 
being clearly of opinion, that no ſuch action had ever been 
uſtained ; that he himſelf had frequently ruled that ſuch an 
action would not lie: and that, upon principles of law, con- 


ſeience, and ſound policy, and alſo upon the authority of 
precedents, ſuch an action could not be maintained, he 


refuſed to direct to make a caſe, or find a ſpecial verdict, 
The plaintiff might move for a new trial, the jury might 
hnd a ſpecial verdict if they choſe ſo to do; but he adviſed 
tem to find for the defendant, which they did. In the next 
cauſe, Robine v. Eden, the counſel for the plaintiff very 
trongly combated the opinion of lord Mansfield : but his 
lordhip adhering to his firſt opinion, there was alſo a ver- 


dt for the defendant. 


— 


In the preſent caſe of Le Caux v. 
Eden, his lordſhip underſtanding that che counſel for the 
plaintiff ſtill perſiſted ſtrongly that the action lay, and, in- 


(1) See this caſe in p. 45. fapra. 


() And referred the ſame to the regiſter of the court, taking to 
hs alliftance two merchants, who were to make their report thereon. 

he regiſter afterwards made his report, which contained allowances, 
under different articles, ſuch as for the wages, proviſions, and ex- 


ſtead 


pences ot the different parties on board, repairs, &c. &c. 


% 


f Eden, Hil. 21 


uitted. our * 


Mg. 594%" 


174 


Action (Treſpaſs : Falſe Impriſonment). 


ſtead of moving for a new trial, meant to tender a bill g 
exceptions, told them he would conſent to a ſpecial verdad, 
the jury, however, found for the defendant; upon which 
they were again told, it was agreed they ſhould find à (ye. 
cial verdict, and affeſs damages for the plaintilf ; and they 
then went back, and with great reluctance, found 1s, d. 
mages; the ſpeci.l verdict ſtated the facts upon which thi 
action was brought ; and the caſe was fully argued.— Lost 
Mansfield adhered to the opinion he had fo repeatedly ant 
peremptorily given at ni prius. Willes, J. 1 am of cpi 
nion that the action is not maintainable. The rule I would 
lay down is, that, where the injury is the neceſſary and na. 
tural conſequence of the capture, the court of admiralty hay 
the ſole and excluſive juriſdiction. Nothing appears to har: 
been done which could have been avoided, conſiſtent wit 
ſeizing the ſhip as prize. I will not ſ:y there may not bs 
caſes where this court would have a concurrent juriſdiction 
if, for inſtance, perſonal ill-treatment ſhould be uſed, not the 
neceſſary effect of the capture. Suppoſe the {hyp was con- 
demned as lawful prize, but that ſome of the crew had been 
uſed with unneceſſary cruelty, I do not know whether, in 
ſuch a caſe, the admiralty would take cognizance of the 
darf, though it is very remarkable, that no action at law haz 
ever been brought. However, that difficulty does not arte 
here. It is Caid, there is no jury in the admiralty court, to 
aſſeſs damages for a perſonal injury, but 1 ſee no reaſon wiy 
that court thould not judge of ſuch injuries, as well as of 
thoſe which affect property. They have an adequate me- 
thod of aſcertaining the 5 by reference to tlie . 
giſter, who may call in the aſſiſtance of aſſeſſors. There 
is nothing in the ſuppoſed difficulty of apportioning the da- 
miges; why may not 1001. be aſſeſſed to one man, and 1s. 
to another? There has been ſuch an apportionment in this 
very caſe. If there is a remedy in the admiralty court, tht 
is ſufficient: and it is certainly a great advantage, that the 
parties there can all join in one libel, It would be ot tle 
moſt dangerous contequence to the ſea- ſervice, if ſuch an 
action as this could be maintained. Aßhurſt, J. The cit. 
cumitance of no action having ever been brought is almett 
deciſive, that it has heen the general apprehenſion that no ſuch 
action will lie; for the occaſions in time of war have been 
innumerable. The inconvenience of entertaining ſuch cares 
would be intolerable ; becauſe every individual in the cap- 
tured ſhip might bring a ſeparate action againſt every mal 
in the crew of the veſſel making the capture. It is unne- 


ceſſary to go into all poſſible cates, or to ſay how it would 
be, if unneceflary perſonal cruelty were exerciſed; but whe!s 
the admiralty court has juriſdiction of the origin matter, * 
ought alſo to have juriſdiction of eyery thing ery in. 
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Action (Treſpaſs : Faiſe Imtriſai mens). 
cidental. Buller, J. The queſtion on this ſpecial verdict, is, 


whether an action at common law can be maintained for an 
impriſonment on a capture at ſea, as prize. There is no 
caſe in which it has ever been holden that ſuch an action 
would lic: and if it could be maintained, there are in every 
wir ſuch frequent opportunities for it, that it muſt have hap- 
pened iu every day's practice, or ſome inſtance, at leait, mult 
l1ave been inthe memory of thoſe who have had long experience 


at Weſtminſter Hall: but there is not the ſmalleſt trace of 
uch a determination, or even dictum, in * court in 22 


und. An univerſal ſilence in Weſtminſter 5 


all, on a ſu 


ject which ſoͤ frequently gives occaſion for litigation, is a 


ſtrong argument to prove that no ſuch action can be muin- 
uined. But the cafe does not reſl on negative uſage only, 
for there is a current of authorities from the time of queen 
Elizabeth to the preſent time, all of which agree that the 
amiralty has juriſdiction not only of the queſtion prize or 
nat prize, but of all its conſequences (1): and many of them 
agree that the admiralty has the ſole and excluſive juriſdic- 
ten; and that the courts of common law have no juriſ- 
diction at all of fuch queſtions (2). The caſe moſt in 
point with the preſent is that of Rous v. Haſfard, and 
e contra, argued at the cock-pit on an “ appeal from the 
ccurts at Newport in Rhode land, and determined by 
lord chief juſtice Ie The great queſtion was, whether 
an action of treſpaſs would lie for taking a ſhip as a prize? 
Lord chief juſtice Lee having called in two civilians to his 
aſſiſtance, delivered the opinion of the court; that though 
* for taking a ihip on the high ſeas, treſpaſs would lie at 
common law ; yet, when 1t was taken as a prize, though 
taken wrongfully, though it were acquitted, and though 
* there were no colour for the taking, the judge of the ad- 
miralty was judge of the damages and coſts, as well as of 
the principal matter. And he laid it down as law, that it 
ſuch an action were brought in England, and the defen- 
Cant pleaded not guilty, the plaintiff could not recover.“ 
Unleſs a diſtinction between injuries to property, and inju- 
res to the perſon can be ſupported, ſuch an authority, un- 
contradicted by any caſe or dictum, repeatedly recognized 
at nit privs, and ſtrengthened by the negative uſage of the 
courts of law, would of itfclf be binding upon us now, and 
conclude againſt the plaintiff, So, in Yanderwaodft and others 
v. Thompſon, tried before Mr. Juſtice Gould, on 13th May, 
172, at Guildhall, and afterwards brought before the court 
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(1) For this he afterwards cited 1 Vent. 
397, 2 Lev. 25. Carthew, 398. 


(2) For this he cited Cuthbert, 474. Key and Huldard v. Pearſe at the 
ock pit Temp. Ld. Wilmin ton. ; 


73. 1 Lev. 243. 1 Sider, 
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of common pleas. It was an action of treſpaſs againd the 
defendant, who had letters of marque, and who had a. 
tacked and taken a ſmnggling veſſel, which was atterwark 
condemned in the exchequer. It was contended tor the 
plaintiff, that the capture was unlawful, becauſe the defer. 
dant did not belong to the cuſtom-houſe; and he could wr 
juſtify the ſeizure under the hovering act, as king's fhips 
only can ſeize under ſuch circumſtances. But Mr, Juſtice 
Gould held, that as there was reaſon to ſuppoſe that the i 
was g pirate, though the jury thould be ſatisfied ſhe was 
not really ſo, yet the action would not lie. Afterward; 
there was a motion for a new trial, which, upon conliders- 
tion, was denied by the court. It there had been no ſuch au- 
thorities, and the queſtion had been now to be decided for 


the firſt time, there can be no caſe in which that maxim 


quod inconveniens eft non licitum eft, would .dce'erve more at- 
tention. It is a very uvetful and a wife maxim, when ap- 
plied to new or undecided points—and in tiiis caſe the u- 
conveni-nce would be intolerable, the convenience none, 
If ſuch un action were ſuſtained, the inconvenience wound 
be ſo great, that no officer would venture to ſeize 4 
ſhip as prize, for he muſt do it at the peril of his utter 
ruin; fince if he were miſtaken, he would be liable to 
an infinite number of achons, the coſts of which alone, 
ſuppoſing the damages to be univerſally as trivial as in tie 
preſent caſe, no private man could difcharge : the conre- 
nience would be none, becauſe by one ſuit in the adtmiraty 
court, each individual is entitled to recover a full recom- 
pence for the injury ſuſtained. The plaintiff is not ut the 
mercy of the owner, for he might inſtitute a ſuit himſelf, or 
he might make himſelf perſonally a party in the ſuit com- 
menced by the owner, or captor ; and in that ſuit would be 
entitled to recover not only for damages done to his clothes or 
property, but for perſona] injuries to himſelf; ſome inftances 
of which I have been favoured with from that court. And 
in this cafe, the admiralty have made allowance for dhe 
wages, proviſions, and expences of every man on board; 
which, for any thing that appears to the contrary on this 
record, 1s the meaſure of the real damages ſuſtained. | 
agree, that if it be clear upon principles or judicial autlio- 
rities, that an action may be maintained, the inconver ie: 
will not avail; the court muſt pronounce according t we 
law, as they find it, and parliament alone can relieve. But 
no ſuch principle, or authority, has been produced at thc bar. 
The authorities are the other way; and fo alſo is the prit- 
ciple, for the principle is, that the queſtion, prize or not 
prize, and the confequences of it, are conuſable folcly in tht 
admiralty court; the true reaſon of which is, that prizes 
are acquiſitions jure belli, and the jus belli is to be determined 
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by the law of nations, and not by the particular municipal law 
of any country. It is true, that none of the caſes mentioned 
were founded on injuries to the perion, but were all or damage 
done to the ſhip, or to the cargo or goods on board: but that 
| think makes no difference, for the queſtion muſt be the 


E ſame in an action of falte impriſonment, as it is in an ac- 


tion of treſpaſs for taking away the goods, or the ſhip; and 


e narty injured is as much intitled to a ſatisſaction in the 


one caſe, as in the other in the admiralty court. But if there 
be any difference, that difference will operate in favour of 
the defendant ; for a confinement under a capture is diſtin- 
ruiſhable from the common caſe of a fal e impriſonment. In 
the caſe of a capture, there is no diſtinct ſubitantive act of 
impriſonment, it is only a neceſſary and unavoid+ble conſe- 
quence of the capture. The captors do not mean to confne 
the captured longer than they are forced to do ſo, tor the 
purpote of fecuring their ſuppoſcd prize. They cannot 
throw them overboard, and they c nnet lecure the {hip and 
cargo, without impoliug {ome reſtraint ou the men; but the 
moment they get to a thore, they are as willing to get rid 
of the men, as the men themſelves can be. It has been ad- 
mitted in the argumen, that the queiiion prize or net prime, is 
a que tion folely and exclulively to be determined in tae ad- 
miralty court: but then it was contended, that atter a ſentence 
in that court, declaring the ſhip io be no prize, au action 
miglit be maintained. But in 1uch actions as the preſent, tne 
principal queſtion muſt be prize or nat prize; for it the 
mip be a lawful prize, it is not a falſe impriſonment; and 
that is a queſtion which we cannot decide. The queſtion of 
prize or not prize, muſt ſtill ariſe, notwithſtanding the ac- 
quittal in the admiralty; for though the ſentence in that 
court is concluſive on the. queſtion, yet ib is evidence of a 


thing which this court cannot enquire into; for the original“ 


cauſe muſt all come in queſtion again, and that is not triable 
at common law, but altogether appropriated to the ſole ju- 
ridiction of the admiralty. Beſides this, it the criginal taking 
be not a treſpaſs conuſ ble at common law, the ſentence of 
the admiralty court cannot give a juriſdiction to this court, 
which it had not before: that ſentence does not alter the na- 
ture of the original taking: It was ſtill a ſeizure as prize, 
which the common law does not take notice of as a treſpaſs, 
and the ſentence cannot make that a treſpaſs which was nt fo 
at the time when the fuct was committed, Upon the whole, as 
the plaintiff has had, or may have, a remedy elſewhere, as 
there is no caſe in which it has ever been holden that ſuch 
an action can be maintained, and it would be attended with 
neat miſchicf and inconvenience it it could be maintained, 
and as there are ſeveral authorities which ſay the action 
will not lie, I am of opinion there muſt be judgment tor the 
Vor. I. N deicaut. 


TO 
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defendant. Lord Mansfield declared his aſſent to every thin 
Buller, J. had ſaid. Judgment for defendant. 
Rowland v. Veale In an action for falſe impriſonment, the plea of a juſt. 
— 1 „ 3, Cation under proceſs ſued out by the defendant, need not { 
B.R. Guy. 18. forth the cauſe of acion.—In an action of treſpats, 2 
ſault, and falſe impriſonment, it was pleaded, 1, as n 
the treſpaſs and aſſault, not guilty; 2dly, as to the i. 
priſonment, a ſpecial juſtification, '* that in a certain 
* court of record within the fee of Trematon, in the 
4% Counties of Devon and Cornwall, holden at the caſts 
&* of Trematon from three weeks to three weeks, the defer- 
« dant, Veale, levied his certain plaint againſt the plaintiff, 
&* a certain plea of treſpaſs on the caſe, for a cauſe of «lin 
* perſonal, ariſing within the juriſdiction of that court, ard 
% that having therein recovered damages, a precept ilued, 
« requiring 2 officer of the court to take the ſaid plainif, 
* ſo that he might have his body at the next ccurt, under 
« which the plaintiff was arreſted.” On a ſpecial demur- 
ter to this plea, one objection was, that the defendans 
had not ſet out the cauſe of action, having only ſaid that 
the plaintiff below levied his plaint; and that they had ne: 
ſet forth, that the preſent plaintiff became indebted within the 
quri:diCtion of the court. The point was argued ; but the 
court held it well enough, and over-ruled the demurrer : for, 
by lord Mansfield, Cn. J. who delivered the opinion of the 
court, Formerly, the courts of Weſtminſter Hall we: 
much more arid in regard to the ſetting- out proceedings 0! 
inferior juriſdictions : and nothing was to be preſumed in 
favour of their regularity, nor was it allowable to ſet then 
out with à taliter proceſſum eſt. But theſe objections, ! 
point of form, have of late years been over-ruled to come 
at the real merits. As to the latter part of the objection, 
that it is not ſtated in the plea, that the plaintiff became ir- 
debted within the juriſdiftion, the defendant ſhould hate 
availed himſelf of it by plea in the court below ; or if it was 
not alleged in the plaint below, to be within the juriſdic- 
tion, it would have been bad on error, or writ of falſe judg- 
ment; and ſo he might have taken advantage of it: but © 
he has taken neither of theſe methods, the preſumption 1s, 
that the cauſe of action did arife within the juriſdiction; 
and, in fact, it does appear as ſtrongly as poſſible, that the 
cauſe of action did ariſe within the juriſdiction ; for it c 
expreſsly ſet forth, that the plaint was for a cauſe of action 
ariſing within the juriſdiction of the court. 
elk v. Broad. So, in an action of treſpaſs and falſe impriſonment, to 
est Gn. Fa. which the defendants pleaded a juſtification, ſtating, that 3 


. Geo. 3. BK. . $ n 4 ” 
71 Bp. 183..bill of Middleſex was ſued out at the ſuit of the detendants, 


doried for bail for 2001, by virtue of an affidavit of the 
cauſe of action, upon which the plaintift was arreſted: 
| 3 
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N this plea there was a ſpecial demurrer, becauſe no cauſe of 
action was ſhewn for which the plaintiff was liable to be 


arreſted : the court over-ruled the demurrer. For Per Bul- 
ter, J. with whom the other judges agreed, the objection 
has been over- ruled in ſeveral caſes, particularly that of Tre- 
maton, which was decided on the ground that the original 
cauſe of action was not traverſable. From that time to the 
preſent, it has been conſidered to be unneceſſary to tate the 
cauſe of action. 


179 


Another objection on the ſpecial demurrer to the plea in Rowland v. 


the caſe of Rowland v. YVeale was, that it was not alleged — Hi 


that the precept for taking the body was ever returned to the 
court. But this was over-ruled; for, by lord Mansfield, 
Cn. J. the diſtinction which has ek as to the neceſſity 
of ſtating that the writ was returned or not, is between a 
capias upon meſne proceſs, and a writ of execution: to a 
capias upon the former, the return of the precept muſt be 
ſet forth, But in the latter caſe it is unneceſſary, becauſe 
after execution the plaintiff has had the effect of his ſuit; 
but if the cipias in proceſs be not returned, the arreſt is tor- 
tious, for there the object of the writ is to enforce the ap- 
pearance of the party. 

The third and laſt objection on the ſpecial demurrer in 
the ſame caſe was, that the writ was void, not being re- 
turnable on a day certain, but at the next court. But this 
was alſo over-ruled by the court, for by lord Mansfield, 
Cu. J it is ſtated in the preſent juſtification, that this court 
is holden from three weeks to three weeks; and that this is 
an execution againſt the body, not a writ upon meſne pro- 
ceſs. In ſupport of this objection, Crs. Gar. 254. Dyer 262. b. 
pl. 33. Cro. Jac. 314. 2 Bulft. 436. 1 Mad. 81. were cited: 
but all theſe are caſes upon meſne proceſs, imparlance, or con- 
tinuance, And the laſt caſe in order of time has departed 
from this rule of ſhewing a day certain, even upon meſne 
proceſs; and that is the caſe of Crowder v. Goodwin, 2 Mod. 
58, 59. and was thus: in aſſault aid battery, and falſe impri- 
ſonment, there was a juſtification by proceſs out of an in- 
ferior court ; upon demurrer, ſeveral exceptions were taken 
to the plea ; the ſecond was, that the precept was to take 
the plaintiff, and have him ad proximam curiam, which was 
not good, for.it ſhould have been on a day certain. To this 
K was anſwered, that it was well ſet forth to have the 
plaintiff ad proximam curiam: the chief juſtice doubted, that 
upon this exception the plea was ill, but the three other 
Judges held it good; and it was argued at the bar to be ell 
let forth : for how can a return be upon a day certain, when 
the judge may adjourn de die in diem? But this caſe is much 
ſtronger than that, for here it — alleged upon the * 
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that the court was holden from three weeks to three weeks, 
the day, therefore, was certain: ram certum eft quod certun 
reddi pateſt, Judgment for the detendant. 
In an action for an aſſault and falſe impriſonment agan# 
1 the captain of a ſhip, who had ple ed not gmity z the d. 
br, J. Eſinaſe*s, fendant croſs-examined the plaintiff 's witneſſes, as to ex- 
Dig. 317. preſſions uſed by the plaintiff, which would have juſtified the 
unpriſonment, they tending to create mutiny and diſobe. 
dience. Though th is evidence was objecled to by the plain. 
tiff 's counſel, yet the judge admitted it, holding as good evi- 
dence in mitigation of damages, what was ſaid at the time, 
for every thing which paſſed at the time was part of the 
tranſaction on which the plaintilF's action was founded, an 
he, therefore, could not be ſurprized by the evidence, 
Sayre v Farl of Jn treſpaſs and falſe impriſonment, the defendant pleaded, 
1 5 firſt, not guilty ; ſecondly, a juſtification, as a privy coun- 
YE 165. ſellor and pony of ſtate, for iſſuing a warrant again 
the plaintiff on a charge of high-treaſon, Ihe plaintiff te. 
plied generally de ixjuria ſua propria; and on the trial, gave 
evidence of an offer and refuſal of bail. The jury, upon the 
firſt iſſue, found for the plaintiff; and on the juſtification for 
the defendant, ſubject to the opinion of the court, whether 
an offer and refuſal of bail was admiſſible under the iſſue 
joined on the ſpecial plca : By the court, nothing ought to 
be admitted in evidence, but what is material to the iſſie 
Joined, either to prove or diſprove it. Nothing is in iſſue vp. 
on a ſpecial plea but what is directly traverſed : and the ge- 
neral replication de injuria ſua propria abſque tali cauſa, tra- 
verſes all the matters, and nothing but the matters contain- 
ed in the plea, The plaintitF declares on a fact, which at 
firſt view is a treſpaſs. The detendant, in his plea, acknow- 
ledges that fact; but ſtates ſuch new circumſtances, as, 
true, amount to a juſtification. If the plaintiff can ſuggett 
additional new matter, which ſhews that the defendant's at- 
ſertions, though true, will not juſtify the treſpaſs commit 
ted, he ought to reply that new matter in a ſpecial replica- 
tion, that the detendant may demur, or take iſſue upon it 
In the preſent caſe, he has replied generally; the impriſon- 
ment I complain of is ſtill an injury, becauſe all you have 
ſaid in juſtification is abſolutcly untrue. The word de irju- 
ria ſua propria, of his own wrong, are merely introductory; 
The traverſe is contained in the words abſque tali cauja 
without the cauſe alledged by the defendant. Whatever 
therefore goes to diſprove that cauſe is admiſſible evidence, 
but nothing elſe, Judgment for defendant. 
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3. Treſpaſs, for an Injury affecting another in the Relation 
| 77 a Miafter. 


On a motion for a new trial, on the ground of a miſdi- Ecmonefon v. 
Machell, Tr. 27 


rection to the jury, the judge before whom the cauſe was 
tried reported that this was an action of treſpaſs for aſſault- , 
ing and beating the plaintiff 's niece, per quod ſervitium à- 
miſit. Ihe nicce lived with her aunt as a lervant; and the 
caie proved on tae part of the plaintiff, was aggravated with 
many circumſtances of ill treatment. Another cauſe ſtood 
next in the paper for trial, which was brought by the 
nicce againſt the fame detendant for the ſame aſſault; but 
the countel tor the plaintitt declared their intention of not 
rying tliat cauſe, and withdrew the record. The judge 
thought the aunt in this cafe ſtood in ice parents; and as in 
actions brought by a father for deflowering his daughter, 
whereby he loſt her ſervice, large damages had been ofren 
given: he though this caſe bore an analogy to that; and 
that the jury, upon the whole of the cafe, had a right to give 
tuch damages as they thought juſt, contidering the ſituation 
and circumſtances of the detendant, who was proved to have 
399i. a- year. The jury found a verdict for the plaintiff, da- 
mages 3ool.—It was adraitted, that the damages were not 
excc![;ve, according to the evid-nce given, if the jury could 
take both the actions into their conſideration at once. Atter 
a queſtion put to the plaintiff's counſel, whether the niece 
would enter into a rule not to proceed in the action, in 
which ſhe herſelf was plaintiff, which was anſwered in the 
affirmative, A/burft, J. ſaid, that an application for a 
new trial is an application to the diſcretion of the court, who 
ought tj exerciſe that diſcretion ia ſuch a manner as will 
beſt anſwer the ends of juſtice; but, in this caſe, it was cer- 
tain that the girl herſelt ought to have ſome ſatisfaction for 
the injury the reccived; and as the contented not to try her 
action, juſtice had been done, as it was admitted that if the 
injury ſhe had ſuſtained could be taken into conſideration in 
the action brought by the aunt, the damages were by no 
means excefive. He then ſaid, that there did not appear 
to be any ground for the defendant to call on the diſcretion 
of the court to ſend the cauſe down to be re-tried on a tech- 
nical ob;eQtion in point of law: and that all the judges were 
unanimouſly of opinion, without giving any poſitive opinion 
upon the queſtion of law, that as complete and ſubſtantial 
juſtice had been done, there was no reaſon to grant a new 
tal, And on the plaintiff 's under taking to pay over to the 
niece the damages, after deducting the coſts of this action, 
and on the niece's undertaking not to proceed in the action in 
which the herſelf was plaintiff, the rule was ordered to be 


diſcharged without coſts. 
N 3 4. Treſpaſs 
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4. Treſpaſs for an Injury affefting a Man in the Relation if 

a Huſband. 
Smith b. All- In an action for criminal converſation with the plaintif'; 
ſon, fit. af. Tr. wife, lord Mansfield laid it down as clear law, that if a 
5 Geo. 3. f. R. woman be ſuffered to live as a proſtitute, with the privity of 


Lord Manſ- . . . 
geld Bu, N. P. her huſband, and a man is thereby drawn into crim. con. and 


[27+] the huſband brings an action, it will not lie: it is a dama 
without an injury. If it be not with the huſband's privity, 
it will not go to the action, let her be ever fo profligate, but 
only in mitigation of the damages; and Pratt, Ch. J. of | 
C. B. declared himſelf of the ſame opinion in a like caſe, much 
about the ſame time. 

Duberly v.Gun- So, in this action, which was for criminal converſation 

— NR with the plaintiff's wife, the defendant, in anſwer to the 


4 Ter, Reps 651, Cale proved on the part of the plaintiff, gave evidence oi 
many indecent familiarities between him (the defendait) 
and the plaintift 's wife in the preſence of her huſhand, from 
whence the jury were preſſed to draw the inference of 
connivance on his part. Lord Kenyon, in ſumming up the 
evidence, told the jury, that, if they were of opinion that 
the huſband had — to the infidelity of his wife, it 
took away altogether the ground of the action, and they 
ſhould find a verdict for the defendant. If they thought, that 
though he had not gone that length, yet he had been guilty of 
groſs negligence or inattention to her conduct with reſpect 
to the defendant, that would go far in mitigation of the da- 
mages ; and to this opinion he himſelf moſt ſtrongly inclined, 
But if they ſaw no ground for imputing even ſuch negli- 
gence to the plaintiff, then they were to aſſeſs what da- 
mages, under all the circumſtances, he was entitled to. The 
jury found a verdict for the plaintiff, with goool. damages, 
A new trial was afterwards moved for, on two grounds: 1ſt, 
on its being a verdict contrary to evidence; 2dly, on the 

round of exceſſive damages. As to the tarſt, the judges Ab- 
Gur, Groſe, and lord Kenyon, CH. J. contra Buller, J. 1 
that the jury had at all events done right in finding a verdid 
for the plaimiff; and as to the — point, although they 
were of opinion that the court had the power in al! caſes, 
under particular circumſtances, to order a new trial, on the 
ground of exceſſive damages, and they agreed that here 
the damages were enormous ; yet they refuſed to ſet the ver- 
dict aſide: 1ſt, becauſe the damages depended upon mere 
fentiment and opinion; and therefore the court having 10 
certain rule to aſcertain how far they were exceflive, could 
not interfere, and ſet up their own judgment againſt that 
of tho jury, to which the conſtitution had. referred the 
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Action (Treſpaſs: Injury to the Huſband). 


queſtion of damages: 2dly, becauſe there were no in- 
ſtances of the court's ever granting a new trial in ſuch 
a caſe as this for exceſſive damages, though many in- 
ſtances have occurred where the damages have been con- 
ſeſſedly exceſſive. 


183 


Neither can any action for crim. cen. be maintained for Weedon v. Tim- 
any act of adultery, after a ſeparation between huſband and _ * 33 


u ie. In an action for criminal converſation with the plain- 
tiff's wife: it appeared that the plaintiff and his wife had 
agreed to live ſeparately :. ee to their ſeparation, the 
plaintiff proved ſeveral acts of adultery committed by the de- 
tendant ; but there was no direct proof of any act of adul- 
tery before the ſeparation. Lord Kenyon, who tried the cauſe, 
was of opinion that, as the gift of the action was the loſs of 
the comfort and ſociety of the wife (which was alleged in 
the declaration in the uſual form) and there was no evidence 
of the act of adultery till after the plaintiff and his wife 
were ſeparated, — of that act aſterwards would not 
{tpport that allegation; and his lordſhip nonſuited the 
plaintiff, A new trial was afterwards moved for; but lord 
Kenyon adhered to his firſt opinion, and ſaid, it is mate- 
rial to conſider what is the giſt of this action: the plain- 
tiff contends, that it is the criminal act, but that I deny. It 
5 a civil action, brought to recover ſatisfaction for a civil 
injury done to the huſband, and not to puniſh the defendant 
for having broken the laws of morality and decency ; but 
what injury is done to the plaintiff, who has voluntarily re- 
Inquiſhed his wife? it cannot be ſaid that he is deprived of 
the comfort and ſociety of his wife: I can ſee the immo- 
rality of the defendant's conduct in as ſtrong a light as any 
perſon ; but ſtill this action mult be confined within legal 
limits: this is like the caſe of an action by a father for the 
loſs of ſervice of his child; in which, however the parent 
may feel for the violation of his daughter's chaſtity, it is 
clear that no action can be maintained, unleſs ſome evi- 
dence be given that the daughter performed ſome acts of 
ſervice for the father. This is not like the inſtance of a 
temporary ſeparation from the wite, by the huſband's 1 
in a different country, or the like; in ſuch caſe, the wife ſtill 
continues within the protection of the huſband, which the 
does not here. Aſbhurſt, J. Buller, J. and Graſe, J. were of 
the ſame opinion, Rule diſcharged. 


3 
5 Ter. Rep. 357» 


To ſupport an action for criminal converſation with the Morris v. Mil- 


plaintiff 's wife, the plaintiff muſt bring proof of an actual 


ler, Ea. 7 Geo. 3- 
BA. * Burr. 


marriage.—In this cafe, the plaintiff proved articles made gg. lac. 


after marriage with his wife, for the ſettling of the wite"s 
eſtate, with the privity of the relations on both ſues, co- 
nabitation, name, and reception of her by every body = 

N 4 118 


63%. Bui. N. V 
[28]. 
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Birt v. Barlow, 
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127. Deug. 170 
171. 


15 Gco. 3 
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Action (T.: Taury to the Huſband). 


his wife (1), He proved further, that the defendant, on be. 
ing aſked where major Morris's wife was? anſwered, in the 
next room; ſhe being there with him. But dere was u 
proct of an actual marriage by any regiſter, or by any wi. 
neſſes pretent ; and the fact was, that they were married! 
May-lair chapei, the regiſter-books of which could ot, by 
26 Geo. 2. c. 33. I 14. and 15. be admitted in evidence, an 
the miniſter who had married them was tranſpo! ted, an! 
the clerk dead. 
5col. damages, ſubject to the opinion of che court, W, 
to ſupport an ation for a criminal converſation, ther 1 
not be proof of an actual marriage. The cafe was fully a. 

ucd: and lord Man ſiald delivered the opinion of the coun 
Slows: proof of actual marriage is always uſed and ut 
derſtocd in oppuiition to proof by cohabitation, reputati, 
and other circumitances from which a marriage may be. 


ferred : and we are all clearly of opinion, that in this kird 


action, an action for criminal converſation with the plan- 
tiff 's wife, there muſt be evidence of a marriage in fact: s- 
knowle:igme!', cohabitation, and reputation are not ſuß— 
cient to maintain this action. But we do not at preſent d- 
fine what may or may not be evidence of a marriage in tac}, 
This is a fort of criminal action; there is no other way ct 
puniſhing this crime at common law: and it ſhall not de- 
pend upon the mere reputation of a marriage, which ariles 
from the conduct or declarations of the plaintiff himſelf. No 
inconvenience can happen by this determination; but in. 
convenience might ariſe from a contrary determination; 
which might render perſons liable to actions founded upon 
evidence made by the perſons themſelves, who {hould briaz 
the action. ſudꝭ ment of nonſuit. 

But proof of a marriage in fact, may be done either by 
copy of the regiſter, or by the te imony of one wio ws 
prei>nt at the ceremony: and it is not neceſſary to call one 
of the !ubſcriving witneſſes to pi ove the ideatity of the pet— 
ſons mairitd; for a copy of the regi N er is ſufficient evidence 
of the marriage in fact between perſons of the deſcription 
there mentioned; and any Evidence which ſatisfies the jury 
as to the identity of the plaintiff and his wife being tt 
perſons married, is ſufficient, as if the hand-w11tin; 
the huſband and wife to the regiſter is proved; 0. bell 
ringers came to the parties, and ſaid they rung for dhe 
wedding, and were paid by them; or people dined at the v ed 


* — 


(1) Which fort of evidence may be offered and received in al! caſts 
except two: one is in proſecutions for bigamy, and the other in ain 
for Crim. con. per lord Mansfeld, 4 Burr. 2058, 2059. 
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Action (Treſpaſs : Injury to the Huſband). 


ding-dinuer, or other circumſtances to aſcertain the perſons, 
In this caſe, which was an action of treſpaſs and affault 
tor criminal converſation with the plaintiff's wife; the firſt 
witneſs called proved a copy of the regiiter of the pariſh of 
St. Alfred, Canterbury, in hc verba—1767, No. 106. John 
Birt, Eſq. of the pariſh of St. Margaret, Rocheſter, county 
of Kent, and .lurriot Champneys of this parith, married by 
hanns, 15th December, 1707, by John Lynch, miniſter; wit- 
neſſes, Kobert Lynch, Francis Champneys, Aun Lynch, 
Elizabeth Lynch. A witnets was then called to prove the 
fact of adultery : and the pluintiff's counſel ſtated, that the 
ide tity of the parties would come out on the examination 
of the witneſſes, who won prove the adultery ; but the 
judge dire ed the plaintilFto be non-ſuited, on the ground, that 
che identity of the parties ought to be proved by the mini- 
ſter, ot -ome of the atteſting witneſſes, unlets their not be- 
ing proluced could be accounted for, in the fame manner as 
15 7equired in the cate of ſublcribing-witnelles to a deed. It 
was moved that this non{uit might be ſet aſide, and a new 
wial granted. By lord AZansfield, the clauiles of the mar- 
nage act relative to regiſters, are of infinite utility to the 
kingdom. They were meant as well to pl event falſe entries, 
as to guard againſt illegal marriages without licence, or the 
publication of banns. The regiliers are directed to be kept 
as public books, and accompanied with every means of au- 
thenticity. But, beſides facilitating and aſcertaining the evi- 
dence of marriages, they were intended for other wiſe pur- 
po'es, They are of great aſſiſtance in the proof of pedi- 
grees, wien has become ſo much more difficult ſince inqui- 
litions 2% mortem have been diſuſed, that it is eaſier to eſta- 
bliſh one for tive hundred years back, belore the time of 
Charles II. than for one hundred years-fince his reign. But 
this advantage would be loſt ; a 4 would be very prejudi- 
cial it the act were ſo conſtrued as to render the proof of 
marriages more difficult than formerly. I take it for grant- 
ed, that the law ſtands as it did before in that reſpect. Re- 
giſters are in the nature of records, and need not be produced 
ur proved by ſubſcribing witneſſ's. A copy is ſufficient, and is 
prof of a marriage in fact berween two parties deſcribing 
themſelves by ſuch and ſuch names and places of abode, though 
it dies not prove the identity. An action for crim. con. is tae 
only civil caſe where it is neceſſary to prove an actual mar- 
Mage, In other caſes, cohabitation, reputation, and the 
like, are equally ſufficieat ſiuce the marriage- act, as before. 

ut an action for crim. con. has a mixture of penal proſe- 
cution; for which reaſon, and becauſe it might be turned 
to bad purpoſes by perſons giving the name — character of 
Vf: to women to whom they are not married, it ſtruck me 


in 
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Action (Treſpaſs : Injury to the Huſband). 


in the caſe of Merris v. Miller, that, in ſuch an action, a m. 6. T1 
riage in fact muſt be proved. I ſay a marriage in fact, becaule | 
marriages are not always regittered; there are marriage 

among particular ſorts of diſenters, where the proof by: An 
regiſter would be impoſſible. And Denniſon, J. in a caſes; gettin 
that kind which came before him, admitted other proof | the de 
an actual marriage. Bur as to the prof of identity, what. ſault 
ever is ſufficient to ſatisfy a jury, is gord evidence. If neither her v 
the miniſter nor the clerk, nor any of the ſubſcribing witn:|; the tr 
were acquainted with the married couple, in ſuch a caſe, nom: i | Jet al 


W appe: 
Jie, v 
Vas 
daugl 
de d 
ber 


8 with 1 


opinion. Buller, J. The original regiſter is not neceſſ:r mcd 
to be produced; and it is only where that is required, tha 8 Actic 
ſubſcribing witneſſes mult be called. In this cafe, the wit | thoug 
maiden name was Harriot Champneys; ſuppoſe a maid-fervant to 20! 
had proved that ſhe always went by that name till the Jay of 4 *. 
marriage; that ſhe went out that day, and on her return, aud ö deten. 
ever ſince was called Mrs. Birt : that would have been csi | fac be 
dence of the identity. Rule abſolute. 1 

Werden v. Tim- This action is conſidered as an action on the caſe, at keien 
— R. not of treſpaſs; and the plainiff is entitled to full col, | Rule 
5 Ter. Rep. 361. though he recover lefs than 40s. By 
| Batchelor v. This was an aCtion of treſpaſs againſt the defendant for and n 
Bizg, M. 13 having had criminal converſation with the wife of the plain- treſpa 
| 3 Wi = tift, wherein he declared, in the uſual form, that the deten- ter, a 
2 Black. 854, dant, with force and arms, made an aſſault upon the will; cludes 
and then and there debauched, abufed, and carnally knov was © 
her, whereby he loſt the comfort and ſociety of the wite. On to the 
the trial, there was a verdict for the plaintiff, with 11. 115, tam t 

od. damages; and the prothonotary taxed the plaintiff h Were 
full coſts; afterwards it was moved to ſet aſide the taxation, ing t 

on the ground that this being an action of treſpaſs, aſſaul. 0 4 
and battery, and the judge not having certified that an afſ+uit durin 
and battery was well proved, under the ſtatute, the plaintt and b 
was not entitled to more coſts than damages. But the cour! diſchs 

were unanimoufly of opinion, that the aintiff was entitled ther, 
to his full colts; for the giſt and ſubſtance of the action is lodge 
the ſpecial damage; the criminal converfation; and not th in he 
aſſault, and is fully contained in theſe words of the dech- the | 
ration, viz. that the defendant debauched, abuſed, and ca- loſs « 
nally knew the plaintiff's wife: and its being laid that the 1 his 
defendant with force and arms, made an aſſauit, are mers Main! 

words of courſe, and only matter of form, : mel 
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Action (Trepe : Injury to a Parent). 


ic. Treſpaſs for an Injury affeting a Perſon in the Relation of 
= | 


Parent. 


An action of treſpaſs will lie at the ſuit of a father for Tullidge . 
getting his daughter with child. This was treſpaſs againſt _ 
E the detendant, for that he with force and arms made an aſ-; W 
ſault upon the daughter and ſervant of the plaintiff, and got 


her with child, per quod ſervitium amiſit; and the jury, on 
the trial ot the cauſe, gave $0!. damages. It being moved to 


| ſet aſide the verdict, on the ground of exceſſive damages; it 
appeared trom the judge's report, that the plaintitf's daugh- 
Jie, wao was called as a witne's, proved that the plaintiff 
8 was a maliter, and kept a public-houſe ; that the was his 
daughter and ſervant, and was about thirty years old; that 
the detendant was an exciſeman, and paid his addreſſes to 
her with an intention, as ſhe then thought, to marry her, 
vich tie coutent of her family. She alſo ſwore, that he pro- 
mited her marriage, and got her with child. Vilmet, CH. ]. 


Actions of this ſort are brought for example's ſake; and al- 
though the plaintiff's loſs in this cate may not really amount 
to 20s, yet the Jury have done right in giving liberal da- 


| mages: and if the daughter brings another action againſt the 
detendant for the breach of promiſe of marriage, fo much 


tae better, he ought to be puniſhed twice: the daughter be- 
jag of the age of thirty, is nothing to mitigate damages, or 


letten the defendant's fault. The other judges concurred. 


Rule diſcharged, 


But the daughter muſt be reſident in her father's houſe, Poffethwaite, a 
and not in the ſervice of another. This was an action of FK, Fa. 6 
treſpaſs vi et arms, for an aſſault upon the plaintiff's daugh- ; 2 


ter, and getting her with child: and the declaration con- 
cluded with 7 quod ſervitium amiſit. On the trial, there 
was a verdict for the plaintiſt, with 40s. damages, ſubject 
tothe opinion of the court, whether the plaintiff could main- 
tan the action, under the circumſtances of the caſe, which 
were in ſubſtance theſ2 ?—The plaiatiff 's daughter, be- 
ing twenty-three years of age, hired herſelf to one Saul, 
as a ſervant, and continued to ſerve him for ſome time: 
during her ſervice ſhe was got with child by the defendant ; 
and becoming big, and unable to pertorm her ſervice, was 
diſcharged by her maſter : upon this ſhe returned to her fa- 
ther, who received her when no one elſe would, and 
lodged and boarded her in his houſe; aud maintained her 
in her lying-in. It was argued for the defendant, that 
the foundation of actions of this kind has been the 
loſs of ſervice; that if the father maintains the daughter 
in his own houſe, he is entitled to her ſervice, and may 
maintain an action for the | ſs of her ſervice, but here ſhe 
was hired out to ſervice in another man's houſe, THE 
covRr, as it appeared that the parties were poor, propoſed 

; : a Com- 


Bennet v. All- 
cott, RI 28 
Geo. 3. B. R. 

2 Ter. Reh. 166. 


Action ( Treſpaſs : Injury to a Para). 


a compromiſe, which was accepted: it was, that all pro. 
ceedings be ſtayed, without coſts on either fide. Lord Han. 
field, addreſſing himſeltf to the countel ſaid: * It is not upon 
* any doubt in point of law, that I propoſe this compre. 
c miſe;”* meaning, as Sir James Burrows ſuppoſed, - that 
« this action pri pa be maintained.“ And there can beno 
doubt, adds the reporter, Lut that the court were ail of cpi 
nion, „ That the action could not be maimained;“ and 
thereſore, in compatho:ito the paintifi, whote davoliter had 
been injured by the defeudant, they withed to tave hn trom 
the payment of Co! 8. 

Iu tretpats for breaking and entering the plaintiff's houſe, 
debauchiug his daugliet, deſcribiang her as a menial fer- 
vant, and getting her wich chibl, per quod ſervitium amiſi. 
At ine trial, it appeared that the detendancg, who was a col- 
lector of the land-tex, viined the plain 's daughter, in the 
chalacter ot a ſuitor, but a- the time, when his enter ing the 
houſe was pre ved, in order to ſupp rt the treipais, he went 
there to demon? paymæat of the land-iax, when the plaiaiifi 
being from henne, his wite invited the detendant to go ini 
the daughter's bed- chamber, whiere the was lying upon the 
bed, and leſt them together for jeveral hours: it like iſe ap- 
percd, that the plaintiſt was a conſiderable farmer; and that 
his daughter, who was thirty years vi age, occaſionally dd 
acts of ſervice, The jury gave a verdict for the plaintiff, 
with 200). damayes, wich the judge thought was not es 
cctlive. A motion wiz made to ict aſide tins verdict: 1ſt, 
on the ground of excetlive damages; 2dly, becauſe tie 
daughter was above the age of twenty-one, and no contract 
for ſervice proved: Bur the court diſcharged the rule. For, 
by Buller, J. with whom the other judges concurred. An 
action merely for debauching a man's daughter, by whit 
he lotes her ſervice, is an action on the caſe: but when tie 
ottence is accompanied with an illegal entry of the father's 
houſe (1), he has his cle-tioa either to bring treſpaſs for the 
breaking and catering, and lay the debauching of the daugh- 
ter, and loſs ot her ſervice ag conſequential; or he may bring 
the action on the caſe, mercly tor debauchiug his daughter, 
per quod ſerviiium amijit, In the preſent caſe, the plaintiff has 
made his election, and has brought an action of treſpaſs for 
breaking and cutering his houſe, and all the reſt is merely 
conſequential. And, therefore, it the treſpaſs had not been 
proved, the defendant would have been entitled to a verdict; 
but it is now perlectly clear that a licence to enter cannot 
be given in evidence under the general iſſue, The plea o 
nat guilty only goes to deny the fach of the treſpaſs: now as that 
was proved in fact, the plaintiff was entitled to a verdict; and 


ä — 
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(2) 2 Lord Raym. 1032, 
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the only conſideration for the jury was as to the quantum of da- 
mages. And, indeed, upon the whole, the damages are not ex- 
ceflive; becauſe, though the mother acted indiſcreetly, yet the 
defendant was very culpable. He was introduced int the plain- 
tick 's family as a ſuitor; he gained adi iſſion into the houſe 
on honourabl2 terms, and the family truſted to his honour. 
With reſpect to the objection that this action cannot be 
maintained by the father for debauching his daughter above 
are, per quod ſervitium diniſit. no contract tor ſervice having 
been proved; I take it to be perfectly well ſettled, ſince the 
caſe of Poftlethwaite v. Parkes, that the action will not lie 
by the father, unleſs the daughter be proved in ſome wa 
or another his ſervant, In that caſe, the ground which in- 
fenced the opinion of the court, was, that the daughter 
was in the ſervice of another perſon. But in actions of this 
kind, the lighteſt evidence is ſufficient; even milking cows. 
Here inſtances of actual ſervice were proved; and therefore it 
is immaterial whether the daughter were of age or not. Nei- 
ther is it material whether the ſervant be, or be not hired 
for a year, or whether the has any wages, it being ſufh- 
cient that ſhe is a ſervant de ſas. If this had been an ac- 
tion on the caſe, this objection could not have prevailed ; 
and much leſs can it in this form ot action. 


6. Treſpaſs by an Injury done ta the Property of another. 


1. Treſpaſs in reſpe of perſonal property.) It has been Day 


decided in the court of King's Bench, that for driving one © 


the proper remedy is treſpaſs vit armis, This was an action 
m the caſe, wherein the plaintiff declared that he was on a cer- 
tain day poſſeſſed of a landaulet, and of a horle drawing the 
lame; and that the defendant was alſo on the ſame day poſſeſſ- 
ed of a certain cart and horſe drawing the fame, under his 
direction and management, and that the ſaid defendant then 
and there ſo forma, negligently, and improperly drove the 
laid cart and horſe, that it was driven, and ſtruck with great 
farce and violence upon and agai: ſt the ſaid carriage of the 
plaintiff, &c. To this there was a ſpecial demurrer, aſſign- 
ing for cauſes that the declaration was for a mere conſe- 
quential injury, whereas it appeared to have been an imme- 
diate and direct treſpaſs; that the plaintiff had declared in 
tielpaſs on the caſe; whereas it ought to have been treſpaſs 
diet armis, that the defendant was not poſitively charged 
with any of the facts, but only by way of recital : and alſo, 
that it was not alleged to be with force and arms, nor againſt 

2 peace, &c. joinder in demurrer. Lord Kenyon, CH. I. 
The diſtinction between the actions of treſpaſs vi et arms, 
and on the caſe is perfectly clear. che injury be commit- 
ad by the immediate act complained of, the action muſt be 
I treſpaſs 3 


48. 


. 34 Geo. 3 
B. R. 5 Ter, Refs 


carriage againſt another, and thereby damaging the latter; , 
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treſpaſs ; if the injury be merely conſequential upon t 
act, an action upon the caſe is the proper remedy; i 
1 Strange, 636, it is ſaid, if a man throw a log into t% 
highway, and in that act it hits me, I may maintain in. 
pais, becauſe it is an immediate wrong: but if, as it lis 
there, I tumble over it, and receive an injury, I muſt bm 
an action upon the caſe. In the preſent caſe, the plainif 
complains of the immediate act; and therefore he {houl 
have brought treſpaſs. — Judgment for the defendant. 

So, where the plaintiff declared in a plea of treſpaſs er th 
caſe, for thiit wheres the plaintiff was, on a certain dy 
123 poſſeſſed of a horſe and chaiſe, and that the defendznt wa 
poſſeſſed of a coach and two horſes, then under the cars 
government, and direction of his ſervant, and that the 4 
fendant, by his ſaid ſervant, then and there wilfully dio 
the ſaid coach and horſes againſt the plaintiff 's chaiſe, &. 
and cruſhed, broke, and damaged the ſame, &c, The & 
fendant pleaded the general iſſue, and on the trial there wx 
a verdict for the plaintiff; it was afterwards moved, in u- 
reſt of judgment: 1ſt, Becauſe no action could be main 
mined againſt the defendant for a wilful act of the ſervant 
accompanied with force, unleſs done by the command a 
the maſter ; 2dly, If any action could be ſupported, it thoul 
have been treſpaſs and not caſe; it was argued, that ths 
was within the ſtatute 16 & 17 Car. 2. which ſays, thi 
judgment is not be arreſted by reaſon of the omiſſion of the 
words vi et armis or contra pacem. Lord Kenyon, Cn. |, 
The whole frame and ſtructure of the declaration thew, 
that this is an action on the caſe, the memorandum is of u 
action of treſpaſs on the cafe, but in realty it thou!d ha 
been treſpaſs, and the ſtatute 16 & 17 Car. 2. was nern 
meant to apply to a caſe of this kind: this is as much tt 
cauſe of an action of treſpaſs, as if the ſervant had givin 
the plaintiff a blow, becauſe the injury was 1mmedits 
this falls directly within the principle of the caſe we 10 hat- 
ly decided {Day v. Edwards) and therefore the jud,meit 
mult be arreſted, Apburſt, J. It appears from the frame d 
the declaration independently of the memorandum, to be u 
action on the caſe. And if it were in its inception an 2. 
tion on the calc, the plaintitf cannot afterwards conver! ! 
into an action of treſpaſs, by means of the ſtatute of Chart 
the ſecond : that is a very beneficial act, but it never meant 
to confound the boundaries of actions, and to enable de 
plaintiff to call his action what he pleaſed at firſt, in ord 
to meet the evidence at the trial, and afterwards to 1a * 
was intended to be a different kind of action: that act 1:15 
that if in an action of treſpaſs, which the plaintiff de{cribes 
in his declaration as an action of treſpaſs, he happens © 
omit the words vi et armis or contra pacem, the want & 


theſe. words ſhall not vitiate the declaration, but when 
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action itſelf is miſconceived, the act of parliament was 
Jverer intended to cure ſuch an objection. Groſe, J. and 
Lawrence, J. of the ſame opinion. Rule for arreſt of judg- 


n the 
ly; 8 


to th 

* ment abſolute. 

it he But it has been decided contrary to the two laſt caſes 
1 in the court of common pleas: this was an action on 
lain the caſe, and the declaration ſtated that the plaintiff 


was on 4 certain day poſſeſſed of a chaiſe and horſe, and 
that the defendant was alſo poſſeſſed of a cart and horſe, 
men under the care, conduct, and management of his ſer- 

vant, and that the ſaid defendant, by his ſaid ſervant, ſo neg- 


{houl 


or th 


f 

n dn, . b D 

Mt wh ligently drove the ſaid cart, chat it ſtruck and run to and 
* cam zpainſt the ſaid chaiſe of the plaintiff, with great force and 
the 4. violence, and then and there dragged the ſame to n great diſ- 


drove 


tance, and then and there broke, &c. A verdict having 


ſe, ke been found for the plaintiff; Coctell, ſerjeant, moved in 
he & arrelt of judgment, on the authority of the above caſes of 


Day v. Edwards, and Savignac v. Reome. The court 
ſeemed at firſt inclined to refuſe the rule, ſaying, that it was 
dificult to put a caſe, where the maſter could be conſidered 


re vn 
in u- 


Maine 

er120;, WW +5 2 treſpaſſer for an act of his ſervant, which was not done 
fand of et his command; but they ſaid, that reſpect for the de- 
hond WT cilions of the court of King's Bench, would induce them 
at ths % give the point further conſideration, and accordingly a 
s, tht rule to ſhew cauſe was granted: but a few days afterwards 
of the BR Cockel! acknowledged, that the rule could not be ſupported, 
Cu. |, in which the court concurred, being clearly of opinion, 
(hen, cat caſe and not treſpaſs was the proper form of action. 
s of u Rule diſcharged. 

id have Evidence, that the defendant's ſervant drove a cart 
« nevi WY againſt the plaintiff's horſe, will ſupport a declaration which 
ich the charges the defendant with the fa&t,—In this caſe the plain- 
d given uff declared againſt the defendant, for that he, on ſuch a 
nedits, Way, was driving a cart and horſe, and ſo careleſly drove 
io late» WW the fame, that it was violently forced, and driven, and run 
deen A :geinſt the plaintiff's horſe, and thereby the, plaintiff's 
rame of WW horſe was killed. The fact was, that the defendant's ſer- 
o be an unt was driving the cart at the time the accident hap- 
an c- bened, and the defendant himſelf was not preſent. Where- 
men t opon it was objected at the trial, that the action was miſ- 
Chars conceived, as it ought to have been ſtared not that the de- 
r meant N fendanit himſelf had done the act, but that it had been done 
able de by the act of his ſervant, and on this objection the judge 
n order N nonſuited the plaintiff. A rule was afterwards obtained to 


o ſay ew cauſe why the nonſuit ſhould not be ſet aſide, and a 
ict ev trial granted, which was oppoſed on the authority of 
Jeicribes N the caſe of Tuberville v. Stampe (1), where the plaintiff 
ens © | 
— bl 
here iN! (1) Lord Raym. 264. Skin. 68 1. Carib. 425. Salk. 13. 
act declared 
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declared vpon the cuſtom of the realm, againft the (fm, 
dant, for ſo negligently keeping his fire, that it c {ome 
the plaintiff's heath, and it only appe red that tlie fire wit 
made by the defendant's ſervant, a hich ſhews that tis mot 
of declaring was conſidcred in Lord Hoit's time as tis 
proper form where an action is brought ag. mit the maſter 
for the negligence of the ſervant, upon che principe wat 
it is ſufhcient to declare upon the legal effeck f 4. 
THE courT ſaid, that on reaſon and on principle, ther 
ſhould have been inclined to ſupport the deciſion t iſs prix 
but thut th, authority of the caſe of Trberville v Stam, 
could not be got rid of. That it may be ſtated in the (Cl. 
ration either way, though it is moſt convenient to ate the 
real cauſe of action on the record, as it actually huppened 
Rule abſolute. 
Qunderfon „. A action of treſpaſs vi et armis will lie againſt the ſhenf 
Baker and Mar- for taking the goods of a wrong perſon under a warrant 
3 2 iſſued to a bailiff upon a writ of fiers facias Upon af, 
ep — ” fa. iſlued againſt one Beavor, the therifts granted their war- 
rant to Bollond, to levy 3501. on her goods, and Boilond 
under this warrant, entered into the plaintiff, Saunderion', 
lodgings, and took his goods, pretending the ſame to be Bes. 
vors: 0.1 this, the plainuff, Saunderion, complained to the 
under-ſherift, who ſaid, Very well, Bollond (the bailiff) is; 
&« raſcal: but we have ſecurity, and I don't care.“ Therevu 
no return made by the ſh-ritfs. In treſpaſs vi et arm, 
againſt the defendants, the ſheritfs, for breaking the houſe, 
and taking the goods, De Grey, Cu. J. left it to the jury u 
ſay, whether the defendants h:d not recogruzed the act of 
their officer Bollond. The jury thought they had, ani ac- 
cordingly found for the plaintiff damages 350. A new ta 
was moved for, on the ground, that the verdict was co tray 
to evidence, and the direction coutrary to law. For that the 
{ſheriff is not anſwerable for his officer, when he acts cot- 
trary to his warrant (1); and here thei; warrant was u 
take the goods of Beavor; and having made no return, tity 
have not adopted the illegal act of Bollond. Gould, J. I fr 
no difficulty in this queſtion. Firſt, as to the fact: Here 
a plain recognition of Bollond's act, by the deputy-therif, 
Next, as to the law : In the caſe in 2 Keble, 352. treſpaß 
was actually brought againſt an high-ſheriff ; I have a m. 
nuſcript note of it: It was covenant by the high {herif 
againſt his under-ſheriff: and two breaches aſſigned, 11t, 0 
an eſcape; 2dly, for executing on J. O. a eri facias, {yd 
out againſt J. S. and returning xulla bona, of J. S. on which 


J. O. had brought treſpaſs againſt the high-ſheriff, and had 


— — bx 


(1) 2 Rall. Abr. 552. 10 Meor, 667. Latch. 187. Noy. 90- 
recover. 
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recovered: nor is this a new notion, in 13 Hen. 4. 2, ac- 
tion of falſe impriſonment hes _ a ſheriff for his 
officers taking a falſe perſon. The high ſheriff and his 
officers are all one, Bro. Off. 24. and Per tot. Cur. The onl 
queſtion , whether the taking is wrongful; not who took 
the goods? Blackſtone, J. There are only two queſtions: 
!f, Whether tne ſheritf recognized the act of Bollond ? The 
jury have found it ſo, and had evidence to ſupport their ver- 
dict. 2dly, Had the jury found it otherwite, ſtill the law 
makes the ſheriff anſwerable, for his officers, aCting by co- 
ſour of his warrant. That is the true diſtinction, the heriff 
and all his ſubſtitute, make but one officer. Nares, J. Both 
reſp2{s and falſe impriſoament lie againſt the ſheriff, for the 
at of his officer (1). I remember a caſe of Tyler and 
Johnſon, B. R. 1764. which was falſe impriſonment againſt 
the high ſheriff, for his bailiff 's taking the plaintiff in Stat- 
fordihire, and not in Worceſterſhire, which was tried at 
Stafford aflizes ; and it was held the action would lie. Rule 
diſcharged. 


So, in this caſe, the goods of one J iſe had been conveyed Ackworth v. 


to the plaintift Ac&work, by a bill of ſale, and had been 8 
actually removed from the houſe of Wiſe: afterwards, two Doug. 40. 


writs of fieri facias, at the ſuit of different perſons againſt 


Wise, were delivered to the ſheriff of Suſſex, the preſent de- 


fendant, who granted warrants to his officer to execute them. 
The officer, 1n conſequence of the warrants, took the goods 
abovementioned in execution, and fold them. Upon this 
Ackworth brought an action of treſpaſs vi et armis againſt 
te ſheriff, without joining the officer as a defendant. On the 
tal, the jury thought the fairneſs and conſideration of the 
bill of ſale were proved, and found a verdict for the plaintiff; 
A new trial was afterwards moved for, on the ground that the 
action would not lie againſt the ſheriff), becauſe his warrants 
being to take the goods of Wiſe, he had given no authority 
to his officer to take thoſe of any other perſon, and therefore 
was not anſwerable, if goods which did not belong to Wiſe 
had been taken. Per Lord Mansfield, In Roile's Abr. 552 

pl. 5. it is ſtated, that if a ſheriff take one man tor another, 
falſe impriſonment lies againſt him ; and although he ſays, if 
a ſheriff take, he means his bailiff; for ſheriffs never did 
execute proceſs in perſon. For all civil 21 the act of 
the ſheriff's bailifF is the act of the ſheriff. If there could he 
any doubt, it is cleared up by the caſe of — v. Ba- 
ter in C. B. The point appears to be extremely clear. Rule 
ucharged, 
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(1) 11 Hen, 4. 90, 5 Ed. 4. 846. Dall. Sher. 482. Ney. 27. 
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So, where in treſpaſs for breaking and entering the plain. 


Hinvlon & 44. Ea. tiff 's houſe, and ſeizing, taking, and carrying away his good, 


35 Ceo. 3. B. R. 
6 Ter. Rep 


Ward v. Ma- 
caul-y and an- 
other, Mic. 
Geo. 3. R. R. 

4 Ter. R. 439. 


the defendants pleaded a juſtification, that the plaintiff, Aquill 


"234: Cole, being indebted to two of them for goods fold and del. 


vered, a clauſum fregit was ſued out againſt him by the name aſ 
Richard Cole, upon which he was ſummoned; that the plain. 
tiff not appearing, a diſtingas iſſued out of the common plea, 
commanding the ſheriff to diſtrain Richard Cole, meaning th: 
ſaid Auilla Cole; by virtue of which Hindſon, the officer en- 
tered and levied, & c. To this plea there was a general demur. 
rer. In ſupport of the demurrer, it was contended, that tle 
plea was bad; for the defendants were treſpaſſers in taking the 
goods of Aguilla Cole under a writ againſt Richard Cole, 
tor 1 in Crawford v. Satchwell, 2 Str. 1218. it was d- 
termined, that, as the de ſendant had omitted to plead a mi- 
nomer, he might be taken in execution under a ca. %. by 1 
wrong name; becauſe having lolt the opportunity ot taluns 
advantage of the miſtake by a plea in abatement, he {houl, 
be concluded; yet here the plaintiff never appeared by li 
wrong, or indeed by any name, in the original action; {© 
that he had loſt no opportunity of pleading in abatemen, 
To this it was anſwered, that the plainuff was conclude! 
by the demurrer, having thereby confeſſed the truth of a! 
the matters in the plea. Lord Kenyon, Cn. I. The delen- 
dants were not juſtified in ſeizing the goods of Aquilla Cole, 
under a diſtingas againſt Richard Cole; and the averment is 
the plea, that Aquilla and Richard are the ſame perſon wil 
not aſſiſt them, as they have not alſo averred, that the plan- 
titf was known as well by one name as by the other. Inte 
caſes cited from Strange, the party had appeared in the origin 
action, and done an act to avow that he was ſued by the riglt 
name. Lawrence, |. concuried, Judgment for the plaintiff 
But treſpaſs will not lie a ainſt the ſherif for taking the 
furniture ot a houſe, let ready furniſhed, under an execution 
iſſued againſt the tenant, notwithſtanding he has notice that 
the furniture is not the property of the tenan. The plaintiff 
in this action was the landlord of a houſe, which he let 
ready furniſhed; and the Icaſe contained a chedule of the 
furniture. An cxecution was iſſued againſt the tenant, un- 
der which the detendants (ſheriff of Middleſex) ſeized part 
of the furniture, notwichſtanding the officer had notice Lat 
it was the property of the plaintiff, For this the plain 
brought an action of treſpaſs againſt the defendants. At the 
trial, lord Kenyon thought that treſpaſs would not lic, and 
that the plaintiff ſhould have brought trover: a verdict, how- 
ever, was taken for the plaintiff, with liberty for the deten 
dants to move to enter a nonſuit, if the court ſhould be ct 
opinion that the plaintiff could not recover in this form 0! 
action. It was afterwards moved to enter up a nonſuit. Lo! 


Kenyon, CH. J. The diſtinction between the actions of - 
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plain» p:{s and trover is well ſettled ; the former 1s founded on poſ- 
good, le bn, the latter on property. Here the plaintiff had no 
quill poſſeſſion. This remedy was by an action of trover, 
| deli t5unded on his property in the goods taken, Per Curiam, 
Ame of Rule abſolute. 

plain- Treſpaſs vi et armis will not lie againſt the keeper of a Badkin u. 
pleas pound merely tor receiving a diſtrets, though the original 3 — 
ng the taking be tortious. This was an action of treſpaſs vi et . 17 Geo. ay 
er en- ormis, brought by the plaintiff againſt the def ndants, for B R. Cp. 476. 
emu king and detaining the plaintiff *s cart and horſes. The 
lat the waintiff was a running duſt-man, and the detendant Powell 
ng the a public ſcavanger. Powell and King detained the plain- 
Cole: tit 's cart and horſes, as they were ſtanding in the ſtreet, un- 
as de. der pretence of their being an eltray, and within the city of 
2 mil London; and carried them to the green yard, of which the 
by a d:teadant, Chancellor, was the pound-keeper, who afterwards 
tans inſiſted upon being paid certain ſums of money, which the 
non plaintiff was accordingly obliged to pay. Upon not guzlty 
dy lis pleaded, the jury found a verdict for the plaintiff againſt all 
n; 60 the three defendants: afterwards, upon ſhewing cauſe why 
mem. a verdict ſhould not be entered in this caſe for tlie deſendam, 
cludel Chancellor; it was urged, iſt, That on the merits of the 
of al caſe he was a treſpaſſer ; 2dly, That even ſuppoting on the 
delen- merits of the caſe he was no treſpaſſor; yet, by pleading the 
Cole, general iſſue, he had miſpleaded, and ought to have juſti- 
ent u hed. Lord Mansfield, Firſt, as to the merits of the cale ; 
In wil Chancellor, the keeper of the pound, had no concern in 
plan- the taking or bringing the cart and horſes there. How then 
In tit is he guilty of a treſpaſs? The pound is the cuſtody of the 
T1213] law; and the pound-keeper is bound to take and keep what- 
p right ever is brought to him, at the peril of the perſon who brings 
zintff it. There is no judgment, no direction, no written war- 
ng the rant or examination to be had by him, where 1s the treſpais 
cution committed by him? he does nothing to rarity it: but only 
e that takes the cattle as he is obliged to do, at the peril of the per- 
lainaf lon who brings them. If wrongfully taken, they are an- 
he let ſwerable, not he. It would be terrible, if a pound-keeper 
of ile were liable to an action for refuſing to take cattle in, and were 
It, un- alſo liable in another action for not letting them go. If he 
d part goes one jot beyond his duty, and aſſents to the treſpaſs, that 
TY may be a different caſe. ¶ The caſes where a party concern- 
aintiff ed in any ſubſequent ſtage of the buſineſs is held liable to au 
At the action, are where he renders himſelf ſo by M nting to the 
e, and original treſpaſs, Per Alen, J.] But here is no aſſent to the 
 how- trelpaſs ; the pound-keeper has done nothing beyond his duty : 
detell- when the cattle are once impounded, he cannot let them go 
| be of without a replevin; or without the conſent of the party. 
rm ol Upon their being releaſed, he is entitled to legal fees: it he 
4 5 guilty of extortion, there is another remedy.— This is a 
et- 


pas 


dear anſwer to the fecond objection, that he has not pleaded 
O 2 ſpecially, 
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is broken, the pound-keeper cannot bring an action, but i being 

mult be brought by the party who diſtrained. It Would de the he 

attended with terrible inconveniencies, if he was an{werable vraval 

for a wrongful taking by the perſons who bring the cattie tn ion b 

him: therefore, there muſt be judgment for the defendan;, pals v 

Chancellor, in this caſe. A/ton, Milies, and Afphurj, jvi- having 

tices, concurred. declar 

Oxley v. Watts, But treſpaſs will lie for working an eſtray, although te | ing au 

| ba. 6 2 L original taking be lawful. This was an a ion of treſpaſs tion) | 
hi 114. for taking a horſe: juſtihcation as an eſtray : replication, allege, 
K that after the taking mentioned in the declaration, the deten- teaſan! 
þ dant worked the ſaid horſe, and ſo became a treſpaſier, a1 dants ; 
t tio. It was moved to ſet aſide a verdict that had been ob- uſe, a. 
tained for the plaintiff, But, Per Cur. the ſubſequent uſing is court | 
| an aggravation of the treſpaſs in taking the horle ; for the the pl; 
uting made him a treſpaſſer ab initis. ſel, le: 

Gates , Bayley, But in theſe caſes, unleſs the plaintiff, on a plea of juſtitica- ment « 
[4 Tr. © Geo.3 CB. tion, replies, that the defendant abuſed the diſtreſs, the So, 
þ i. i action cannot be ſuſtained. In treſpaſs, for taking and in- ing aw 
pounding the plaintiff 's cattle, and Keeping them in the his ow 
ground 1o cloſely confined together, that by reafon there cation 

| one of the beaſts died, the detendant pleads, 1ſt, the gene- the juſ 
b ral iſſue to the whole declaration, and thereupon ilue » genera 
| joined: 2dly, a juſtification that he took the cattle, ch. wards 
, mage feaſant, and impounded them. The plaintiff reha ſtandin 
de injuria ſua propria, and thereupon iſſue is joined, i": it did! 

| jury gave a verdict for the plaintiff, upon the general iltue, But th, 
| with damages for the beaſt that died: upon the other ĩſſue, cn lwered 
| the juſtitication, they found for the defendant. It was at. verſion 
| terwards moved, that judgment might be entered for the d- for the 
0 fendant, becauſe the jury had found for him on the juſtitca. verted, 
f tion, which covered the whole treſpaſs in the declaration: and Tre 
\ by THE CovRT, the juſtification is an anſwer to the who ſhip as 
treſpaſs in the declaration, which is only the taking and im- the def 
. pounding ; all the reſt, as the dying of the beaſt, is only for tak 
[ agg: vation: if the plaintiff would have inſiſted, that the rod: 
di ndant had abuſed the diſtreſs, he ought ta have replied, che Ba 


k tat aſter the ſaid diſtreſs, the defendant abuſed it ſo and 1 we of 
| a 


done. 


Writes 
na fa. 
juſtify 
rant: 
here, 
id no- 
nly t9 
Ire in 
on, J. 
bound 
but i 
td be 
erable 
ttle to 
ndant, 


' * 
J 195 
* 


" 
n ne 
A 1 
Cipals 
ati I's 
leſen- 
15 
ID - 
| 
o- 
ing 


r the 


ca- 
N 

„ lle 

d im- 


n the 


1eTeg 


| damage feaſant, and impounded it: to this ſecond plea, the; zx/7. 20. 


| pals vi ef armis. 2dly, That the defendant's ſecond plea 
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and have concluded with an averment, and this would not 
have been a departure, becauſe he who abuſes a diſtreſs is a 
treſpaſſer ab initio. Judgment for the defendant, per tot. Cur. 

So, in treſpaſs for taking the plaintiff's hog, and convert- Dye v. Leather- 
ing it to his own uſe, the Jefendants pleaded, 1ſt, not guilty, date, and Simp- 
upon which iſſue was joined: 2dly, that they took the hog — 2 CB. 
plaintiff repli d, that after the taking and impounding, the 
defendants converted the hog to their own uſe. To this 
replication there was a general demurrer, and j-inder in de- 
murrer, For the plaintiff, it was argued, 1ſt, That this : 
being an action of treſpaſs, and not trover, the converſion of 
the hog, as laid in the declaration, was only matter of ag- 
rravation, and need not be juſtified in treſpaſs; the conver- 
ton being totally independent of the taking, and not a treſ- | 


having fully anſwered and juſtibed the whole treſpaſs in the 1 
declaration, which was only the taking, driving, and carry- | 


ig away the hog (the converſion thereof being only aggrava- 


tion) it then became neceſſary for the plaintiff to ſhew and 
allege, that notwithſtanding the taking the hog, damage 
ſealant, and impounding the ſame were lawful, the defen- 
danis afterwards converted and diſpoſed thereof to their own | 
uſe, and thereby became treſpaſſers ab initio; and the whole 
court being of that opinion, were about to give judgment for | 
the plaintiff ; but on the motion of the defendants* coun- | 
ſel, leave was given to withdraw the demurrer upon pay- | 
nent of coſts. | 
| So, where the defendant in treſpaſs for taking and carry- p;herwood v. | 
ng away the plaintiff's halter, and converting the fame to Cannon, H. | 
his own uſe, pleaded, 1ſt, the general iſſue; 2dly, a juſtiti- you * 2 
cation under a preſcriptive right to diſtrain for toll. On 2 . ? | 
the juſtification, the jury found for the defendant; but on the 
general ĩiſſue, the plaintiff had a verdict. A motion was after- 
wards made to enter up judgment for the plaintiff, notwith- 
ſtanding the defendant had proved this juſtification, becauſe 
did not cover the whole treſpaſs, namely, the converſion. 
But the court held, that as the defendant's plea had fully an- 
ſwered the giſt of the action, which was the taking, the con- 
erſion thereof being only aggravation, it became neceſſary | 
or the plaintiff to reply, that the defendant afterwards con- | 
rerted, &c. and thereby became a treſpaſſer ab initio. 

T reſpaſs cannot be ſuſtained againſt a party for ſeizing a Wilkings v. 
ſhip as forfeited, under the navigation act, by alleging that D ſpars, Hil. 33 


tae defendant did not proceed to condemnation. In treſpaſs 3 e | 
for taking the plaintiffs floop, or veſſel, with a cargo of log⸗-- * AED 2 
wo-d and mahogany, the defendant, who was governor of . 1 
2 Bay of Honduras, pleaded, that the cargo being, by vir- En. - 
we of the. navigation act, 12 Car. 2. c. 8. $1. forteited, 5 

: O 3 together 0 
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together with the ſaid floop or veſſel, and all its guns, &c.; de 
detendant did ſeize, take, and carry away the ſaid cargo andthe 
ſaid floop or veſſel then carrying the fame, as forfeited 1 
and for the uſe of his ſaid majeſty, and of himſelt, the defen. 
dant: replication, that the defendant, after the {aid ſeizing, 
taking, and carrying away the ſaid cargo and the ſaid {loo 
or veſſel, as „feited to and for the uſe of his ſaid majeſty, 
and of himſelt (the defendant) to wit, on ſuch a day, with. 
out any ſentence of condemnation of the ſaid cargo, and the füt 
ſloop or veſſel, being given or rendered by any court, 5 
and diſpiſed of the ſaid floop or veſſel, and cargo, and on. 
verted and diſpoſed thereef to his own uſe. To this the de- 
fendant demurred, By THE courr, che facts, as ads. 
ted on the record, are theſe: to an action of treſpaſs, tor 
taking the plaintiff's ſhip and goods, the defendants late 
pleaded that the ſhip, &c. was ſeized as forfeited. "Vis i; 
not denied by the replication, but is admitted: the plain. 
tiffs might have put that matter in iſſue, and then the ac}, 
might have been inquired into. The plaintiffs, however, 
contend, that the legality of ſerzure may come in que{- 
tion on this record; but when it is admitted by the ical 
ings; as a fact, that the ſhip was ſeized as forfeited under tie 
navigation act, the court cannot ſay, as a point of law, that 
ſhe was not ſcized for that purpoſe, and that the defendant 
is a treipaſſer, merely becauſe it appears that he did not pio- 
ceed to condemnation : Judgment for the defendant : BUT the 
court gave the plaintiffs leave to amend the pleadings, if 
they thought they could vary the facts. 

And if an act which authorizes the levying of a ſum of 
money on certain perſons gives an appeal to the ſeſſions, in 
all cafes where the parties thiuk themſelves aggrieved, an 
objection to the aſſeſſment cannot be tried in an action 0 
treſpaſs, but the party aggrieved muſt appeal. To treſpals 
for taking the plaintitf's goods, the defendants ju ' ified the 
granting a warrant of diſtreſs, as commiſſioners of the Dut- 
field incloſure act (26 Geo. 3.) for nonpayment of the plain- 
tiff 's ſhare of the aſſeſſment on him as a proprietor. Tlie 
plea ſlated, that by that act the commiſſioners were authv- 
rized to ſet out and make roads; and that it directed that the 
expences of making and repairing thoſe roads, and all other 
expences ſhould be borne by the owners and proprietors in 
certain proportions to be aſcertained by the commithoners in 
que general rate, and levied by their warrant of diſtreſs; and 
that it gave an appeal to any perſon who ſhould think Himel 
aggrieved by any thing done in purſuance of the att, (ex- 
cept where the orders or determination of the commiſhoners 
were directed to be final) 79 the general quarter foie at 
which the juſtices were authorized and required to hear and 


determine the matter of every ſuch appeal; and to pr 
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ſuch order as te them ſhould ſeem meet, which was to be final 
and concluſive on all parties : the plea then ſtated, that the 
detendants ated as coinmiſlioners under the act, and made 
an aſſeſſinent on the proprietors, by which aſſeſſment the 
plaintiff was rated in certain ſuras, for his proportion of the 
charges, and that for nonpayinent thereof, the defendants, in 
W purſuance of the powers given to them by the act, granted a 
E warrant of diſtreſs, under which the goods were taken. To 
| this the plaintiff replied, that the detendants, by colour of 
mae act, cauſed to be repaired and widened divers ancient 
& roads and ways which the proprietors were not bound or 
liable to repair; and that great part of the charges in the 
plea mentioned, were incurred in fo repairing and widenmg 
the roads laſt aforeſaid, and that the defendants, &c. of 
ther own wrong ſeized and took the goods, &c. To this re- 
plication there was a demurrer ; and the following cauſes were 
afligne l, viz. that the plaintiff attempted to put in iſſue col- 
lateral matters; that che replication did not ſet forth which of 
the roads were out of the juriſdiction of the commiſſioners, 
or by whom or how they were to be repaired; that no ma- 
terial iſſue could be taken upon the replication, and that the 
lame was evaſive and argumentative, and in other reſpects 
defeCtive, &c. It was argued that the effect of the plain- 
tiff 's complaint was merely that he was aſſeſſed in too large 
a ſum, for which his remedy was by appeal to the ſeſſions. 
On the other fide, it was admitted, that if the objection were 
merely to the quantum of the rate, the plaintiff 's remedy was 
by appeal to the ſeſſions: but it was argued, that, as this was 

an exceſs of juriſdiction as to part, which was admitted by 

the demurrer, this action might be ſupported. Lord Kenyon, 
Cir. . This cafe cannot be AiRinguithed trom the caſe of an 
aſſeſſment made by the overſeers of the poor, in which they 

lanetimes make improper charges, that ought not to be 
carried to the account of the pariih; ſuch as the expences of 
teaſting and the like; but it never was pretended, that, on 

that account, the whole rate was to be conſidered as illegal, 

and its legality diſcuſſed in an action of treſpaſs. The le- 

gillature have eſtabliſhed a much more convenient forum, the 

quarter- ſeſſions, where thoſe queſtions may be canvaſſed, 

and where proper enquiry may made whether or not cer- 

tam ſums charged to the public have been properly expend- 

ed, and ought to be allowed? This court has always diſ- 

claimed entering into any queſtion reſpecting the quantum 
of the rate in an action of treſpaſs ; and has ever referred 
the parties to he ſeſſions ; to that tribunal which the legiſ- 
lature have ſpecially appointed for that purpoſe. So, in this 
cate, for this purpoſe among others, juriſdiction is given to 
tne quarter-ſeſſions, by way of appeal, that they may have 
a check and control over the expenditure of the public 
O 4 money. 
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money. The legiſlature have not enumerated all the q. 
tint matters by which any perſon may be aggrieved, by 
the words are general: if any perſon ſhall think himſc 
* aggrieved by any thing done in purſuance of the act“ 
And, therefore, in all cates where a party thinks him{ 
aggrieved by any thing done under the act, he may appel 
to the ſeſſions ; and, by way of greater caution, it is ade}, 
„ which determination of the juſtices ſhall be final and con- 
« cluſive to all parties concerned,” The plaintiff, there- 
fore, has miſtaken his remedy; he ſhould have reforted u 
the ſeſſions on the ground of an exceſs in the rate, inſtead 
of diſcuſſing the queſtion in an action of treſpaſs, where iti; 
impoſhble to arrive at the real merits of the caſe, Abu, 
was of the ſame opinion. Buller, I. In order to determine 
this diſpute between the plaintiff and the commiſſioners, tl: 
former ſhould have appealed to the ſeſſions; whence, if he 
was right in his objection, ſo much of the charges mig 
have been ſtruck out of the rate; but ſtill the rate wou 
be valid as to the reſt, This action of treſpaſs cannot be 
ſupported, the plaintiff*s remedy was by appeal. Gre, |. of 
the ſame opinion. Judgment for the defendants. 
Bertie v. Pick- And in treſpaſs for taking goods, the declaration mul: 
ering Fux. ſpecify the particulars, This was an action of treſpas, 
ö One of the counts was for taking goods generally, with 
ſpecifying the particulars. A general verdict had been found 
tor the plaintiff; and one penny damages. In ſhe a ing cauſe 
againſt a motion in arreſt of judgment: it was urged, that 
the particulars were ſpecified in other counts in the declara- 
tion; and after verdict, the objection could not be talen— 
Lord Mansfield. The true reaſon (1) why in an action cf 
treſpaſs tor goods taken away, the particulars ought to he 
ſpecihed, 1s, „that the defendant cannot juſtify, unleſs the 
« particulars are ſpecified;” for how can the defendant jul- 
tify, unleſs the goods are ſpecified ? how can he juſtify tak- 
ing divers goods. Yates, |. concurred in this as the true 
reaſon. This is a general verdict; and, therefore, if one 
count is bad, the judgment muſt be arreſted, Per Cur. Judz- 
ment arreſted. 


Boot v. Cooper, 2. Treſpaſs in + ny to the realty.] In an action of trel- 


ng Pe paſs againſt an officer of exciſe for entering under a war. 
"are. 1% rant of two commiſhoners, founded on the 10 Geo. 1. 


c. 10. into the plaintiff's houſe to ſearch for concealel 
goods, the court held that the defendants were not trel- 
paſſers, even though they found nothing in the plaintiff's 


— 


— — —— 


(2) See 2 lord Raym. 1410. where another reaſon is aſſigned, vis. that 
the recovery could not be pleaded in bar of another àctian for dle 
{ame goods, | 
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pouſe, the act itſelf being legal; but that the only remedy 


was by an action on the ca e for obtaining or executing the 


S «rat from bad motives. 
Where the plaintiff declared that the defendant, on ſuch Chamberlain v. 

a dav, with force and arms, broke and entered the plain» Greenfield, Ea. 

12 Geo. 3 C.R. 


tir 's dwelling-houſe, and continued therein tor ſix hours; 


and ducing the whole time, made a great noiſe, diſturbance, 
W and affray; and wrenched and forced open his c oſet-doors, 


drawers, cheſts, cupboards, and cabinets, and the goods of 


me ſaid plaintiff, of the value of 5ool. then and there found, 


tolſed, tumbled, and damaged, &c. To this t.icre was 


a demurrer, and joinder in demurrer ; and the cauſes aſſign- 

ed for demurrer were, that the plaintiff had nat parti ularly 
| /pccified the goods, which by his ſaid declaration were ſup- 
E poſed to have been toffed, tu abled, damaged and ſpoiled ;; 


nor the number of cloſet-doors, drawers, cheſts, cupboar.ls, 
and cabinets, ſuppoſed to be wrenched and forced open. —For 


che plaintiff it was argued, that the eſſential matter of fact, 


or treſpaſs alleged in che declaration, and or which the ac- 
tion was brought, was the breaking and entering the plaintiff *s 
dwvelling-houſe; and that the further deſcription, viz. che 
making a noiſe, diſturbance, and affray, the wrenching and 
forcing open the cloſet-doors, drawers, cheſts, c:pboards, 
and cabinets, the tofling, tumbling, damaging, and ſpoiling 
the goods, was not the foundution of the action, but only mat- 
ter laid by way of aggravation, and to ſhew how enormous 
the treſpaſs was : aud of this opinion were the whole court, 
who gave judgment for the plaintift. 


So, in an action of treſpais, the firſt count of the decla- Taylor +. Cote, 
ration was for breaking and entering the plaintiff's houſe Fa. 29 Geo. 3. 
(viz. the King's Theatre, or Opera Houſe) and expelling, B. R. 3 70%. Rio 
putting ant, and amoving him therefrom, by means of which 


the plaintiff was prevented from performing operas, &c. 
with other circumitances of ſpecial damage; the ſecond 
count was for expelling, putting out, and amoving the plain- 
tiff from the occupation of his nouſe. The detendant, after 
pleading not guilty, juſtif ed the breaking and entering in 
the firſt count, under a writ of fieri facias, directed to them. 
as ſheriff of Middleſex, to levy for the debt of one Joſeph 
Hayling. They juſtified the expulſion in tae ſecond count, 
under another fer? factas, at the ſvit of R. B. Sheridan, ſtat- 
ind, that the plaintiff was pe ed of a certain intereſt in the 
reſtdue of a certain term of years dien to come, and unex- 
pired in the ſaid houſe ; à d that by virtue of the ſaid » rit, 
they ſeized and tat the ſaid intereſt of the ſaid plaintiff, and 
duly told and aſſigned the fame to Harris, who afterwards 
entered, the door of the houte be'ng open, and peaceably 
and quietly expelled him. The plaintiff took iſſue upon 
lie firſt plea, aud demo red geuerally to the two laſt, = 
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? 
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the trial, at Weſtminſter ſittings, a verdict was entered ye. 
nerally on the whole record: and now, after argument en 
the demurrer, by Buller, J. (with whom the other judges 
agreed) the verdict cannot remain as it is at preſent ; for | 
is taken geverally; and only one act of ueſpaſs was proved 
I am not ſatisfied, that the jury could have found a verdic 
for any expulſion at all; for if Harris had acted illegally, 
that could not aſfect the ſheriff; who, when he had fold the 
term, was ſunctus officio, And even ſuppoling the expuliion 
to have been by the ſheriff, yet there being but one act « 
expulſion proved, the plaintiff could not be entitled to a ver. 
dict on both counts; becauſe cach imports to be a differen 
treſpaſs; and the plea of not guilty goes to the whole declarz- 
tion; therefore, the verdict mould have been thus, guilty of 
breaking and entering, &c. in the manner ſtated in the tir 
count, and not guilty as to the ſecond. The cafe on this 
record would then fand thus : there are two counts, and 
only one act of treſpaſs was proved; the firſt ſpecial ple 
juſtifies one treſpaſs ; and if two had been committed, the 
defendant might have applied that juſtification to which he 
pleaſed: but here only one treſpaſs was proved, which the 
deſendant has juſtified, as the treſpaſs mentioned in the tif 
count. To that plea there is a demurrer : then conlider 
whether that plea covers the whole count ? I am of opinion 
it does. The firſt count is for breaking, entering, and ex- 
pelling : the plea only juſtifies the breaking and entering, 
ſhewing a good cauſe for it; and that is a full anſwer to the 
firſt count; for the breaking and entering are the gift of the 
action, and the expulſion is only matter of aggravation. It th: 
plaintiff had withed to take advantage of this expulſion, 
which was merely matter of aggravation, he ſhould have 
replied, and ſhewn the ſpecial matter in a new aſſigninent i» 
make the party a treſpaſſer ab imitis, If then the til 
count be fully anſwered by the firſt plea, and that be goud 
in point of law, there muſt be judgment for the defendznt. 
As to the objection that has been taken, that the plea des 
not ſtate what intereſt the plaintiff had: what has been ob- 
ſerved by my lord Kenyon is deciſive, namely, © it ſtates, that 
« the plaintiff was poſſeſſed of a certain intereſt in the reſulue if 
« a term of years. And the ſheriff, who had not the title- 
« deeds, could not exactly define what the preciſe inten- 
« was : but he ſtates, that the plaintiff was in potlefton df 
« a certain term; and it is unpoſſible to ſuggeſt any pol 
& ſeſſion of a certain term that is not the ſubject- matiet 
of a ſeizure by the ſheritF under a fer; facias. This pie 
& docs not Nate that the ſheriff put the aſlignee into poilcl- 
« fion, but only that he aſſigned to Harris, who afterwas 
entered, and peaceably and quietly expelled the plaintiff. l 
js true, that perſons having only a right, are not to ** 
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hr intereſt which the party ha (4 Rep. 74.) a 151 
W convey a title in gencral words, it is equally fuiticient to 
W juſtily in the ſame general words in an action of treſpaſs. 
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„ that right by force; but here the queſtion is, whether a 
, perſon having a right of poſſeſſion, may rot peaceably 


aſſcrt it, if he do not tranſgreſs the laws ct tis coun- 


ny; and he cert1inly may, tor a perſon who has a right 


of entry, may enter peaceably; and bei ig in poſſeſſion. 


may retain it, and plead that it is his foil and freehold, 


« And this will not break in upon any rule of law, reſpect- 

In a 
ded of a gnment, the ſheritt need not ſpecity the particu- 
then it he can 


"8-6 
17 


1 


With regard to the laſt ple „I think it is bad, on this ground: 


it begins with juitifying tue expultion, and yet does not ad- 


mit it. And it is 2 rule in pleading, that the party juſtify- 
ing, muſt ſhew and admit the fact; hut here the laſt plea 


does not admic that the detend int ever expelled the plaintiff 


nts 


at all: the piea ſtates, that the defend.nt enter=d, and fold 
to Harris, who afterwrds entered and quietly expelled, 
which does not affect the 1ft.erift. Or the other point, name- 


h. in what cafes the fn ritt would be juitificd in exp-lling 


the party under a fer facins, I give no opinion, but it 


ſeems to me, that nen there is a tenant in poſſeſſion, and 


the execution is againit the landlord, whoſe term 1s to be 
ſold, the tenant cannot be turned out of poſſeion: but that 
is very different from the preſent caſe, where the dehtor 
kimielfis in poſſeſſion. In tuch caſe, I incline to think, that 
the ſheriff may turn him out of poſſeſſion. A veruict was 
then entered on the firſt count, and not guilty on the ſecond; 
and judgment for the defendant on the di murrer to the ſpecial 
plea, and for the plaintiſf on the ſecond; 1o that eventually 
the plaintiff rook nothing by his writ. 
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Atterwards t:e plaintiſf brought a writ of error in the Ex- Taylor +. Cole 
chequer Chamber; and on argument there, it was inſiſted, & 4+ in Error 


iſt, That the verdict on the general iſſue inivled him to juda- 


in the Exch +- 
quer Chamber, 


ment for the expulſion, as a treſpaſs, not covered by the juiti- N 41 Geo. 3. 
tication, and that he was int:tled to all the damages, t 1e de- 1 Hen. Black. 


tndavts becoming by the expulſion treſpaſſers ab initio; or, 355* 
ally, That he was intitled to damages for the expulition, and 
to have a venire de novo, to aſſeſs thoſe damages. By lord 
Lughbirough (by whom the judgment of the court was given) 
the firſt point was not much laboured fo the dama es atleTed 
by the jury, on a {uppoſition that tue deſenrdant had broke 
and entered the houte, and exyelled the pl1intiff, an never 
the juſt meaſure of dainages, when e pr ncipal part of 
the acts imputed to the defendants ate {od to be legal. 
On the ſecond point, it is evident that the plaintiff would 
de entitled to only nominal damages, it a new venire were 
awarded, for where the expuluon was ſtated as a ſubſta.ive 
trelpaſs, 
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treſpaſs, the jury found the defendant not guilty; and on 
mult ſuppoſe that they would have done the — on the in 
count, had the expulſion been ſtated as an actual indepey. 
dant treſpaſs. It is not neceſſary to conſider in what cafe 
expulſion may be a ſubſtantive treſpaſs; undoubtedly, to en, 
ter into a houſe, and to expel the poſſeſſor, may be diſtind 
acts, and they may be alſo connected. But when the plain. 
tif charges them as parts of one treſpaſs, as is the cafe in ch 
declaration, and the defendant ſets forth a juſtification to the 
principal act (the entry), it is juſt that the plaintiff ſhoull 
either by replication or new aflignment, ſtate that he inſiſ 
on the expulſion as a ſubſtantive treſpaſs, ſuppoſing the en- 
try ſhould be lawful. If he does not, it is juſt to confide 
it only as matter of aggravation. The plaintiff complain 
that the defendant * and entered his houſe, and expellel 
him; the defendant ſhews a juſtification of the entry: if th: 
expulſion makes him a treſpaſſer ab initia, it takes away hi 
juſtification, and therefore it ſhould be replied. If it be n« 
replied, the plaintiff can take no advantage of it, for by db. 
murring he admits that the whole — is met by the ple 
If the plaintiff would make the defendant a treſpaſſer ab int 
he muſt ſhew in reply that which makes him ſo. On the 
ounds, therefore, the judgment muſt be affirmed, 
Reed v. Hari- An action of treſpaſs will lie, if an officer, under an at 
fon, Tr. Ter. 13 tachment againſt the goods, continues in poſſeſſion of thc 
Geo. 3. CB. defendant's houſe, or keeps the goods therein, for a lo; 
* ; p goods therein, for a long 
and unreaſonable time, for he thereby becomes a treſpaſſer 
ab initio. In trefpaſs for breaking and entering the plain- 
tiff 's houſe, and taking his cattle and goods, the defendant 
pleaded fir/t, not guilty : ſecondly, a Fuſtication under an at- 
tachment iſſued againſt the plaintiff *'s goods, to compel hin 
to appear, and put in good bail to anſwer a plaint levied m 
the court at Newcaſtle upon Tyne, or to ſurrender his body 
in diſcharge of his goods ; by virtue of which attachment, 
the officers continued in poſſeſſion of the plaintiff's premitss, 


for the ſafe cuſtody of the goods ſo attached, according to te 


cuſtom of the court from 17th July, 1775, to the it c 
Jan. 1776, when the plaintiff in that action having ec 
vered final judgment, a precept in the nature of a fe. %. 
was iflued ; and on the 15th of Jan. executed: after which 
there was another precept, in the nature of a vend:t:1m! 
exponas, under which the goods were fold. To this plea, the 
plaintiff demurred, and aſſigned ſeveral cauſes of demurrer u 
reſpect to matter of form; but on the argument, it was 
chiefly objected, in point of ſub/tance, Iſt, That the defendant 
could not juſtify continuing in poſſeſſion of the plaintif 
premiſes, from 5 to January. 2dly, That the goods at- 
tached ought to have been removed; and not kept on the pte. 
miſes by the officer. That ina diſtreſs for rent, they could 1 
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« lawſully kept there above five days, and ſtaying longer; 


ade the diſtrainer a treſpaſſer ab initio, Stra. 717. And 
hovgh that is now altered by the ſtat. 11 Geo. 2. with re- 
ect to diſtreſſes, yet the common law remains unaltered 
in regard to attachments. The counſel for the defendant, 
k'ter a few days conſideration, acquainted the court that he 
ought theſe objections, in point of ſubſtance, were too 
ſtrong to be got over: ſo there was, without any oppoſition, 
judgment for the plaintiff. 
So, to an action of treſpaſs, for breaking and entering the Moore v. Beau- 
inſt plaintiff's dwelling-houſe, and continuing there, againſt the mont S 4. HY. 


e en. plaintiff's conſent, a long while, and until the plaintiff was 11 % — 
Gd vbliged to pay him al. 28. 6d.; the defendants pleaded a 12 
plain juſufcation ; in which they ſtated, that one ]. K. ſued out a 
pelle clauſum fregit, directed to the ſheriff of Middleſex, by which 
if the the ſheriff was commanded, that if J. K. ſhould give him ſe- 


u his curity to proſecute his ſuit, then the ſheriff hould put, by 
© nd wety and ſafe pledges, the plaintiff, ſo that he ſhould be before 
** is majeſty's juſtices at Weſtminſter, &c. That the writ 
ple; was delivered to the ſheriff, and a warrant thereon iſſued; 
initit by virtue of which the defendant, Beaumont, the officer 
theſs named therein, and the other defendant in his aid, entered 


the plaintiff's houſe, in order to put, by ſurety and jafe pledges, 
in at. tbe plaintiff; and that for that purpoſe, they continued in 
F the the houſe, and © until the plaintiff was obliged to pay, and 
Jong did pay to the defendants the ſaid money, as, and by way 
Jafſer . /urety for his appearance.” On a demurrer to this plea 
Lo. and joinder in demurrer, the court ſaid that the plea was 
adant bad; for even if the defendants could juſtify attaching goods 
n at- or money, under ſuch a writ as the preſent, which they faid 
| him was not neceſſary to determine, and which they cautiouſly 
ed in worded deciding, they could not juſtify continuing in the 
body plaintiff's houſe until he paid the money demanded: but 
nent, ler gave the defendants. leave to amead, on payment of 


nites, Coils, 
o the lk any one gleans in an harveſt-keld, without the con- worldge , 


ſt & ſent of the occupier of the land, it is a treſpaſs, for which an Manning, +». 

ch «ton may be maintained; for a right to glean cannot Sg 

T7 chimed by any perſon at common law. In treſpaſs WEST os, "Ys 

chich breaking and entering certain cloſes, and taking and carrying : 

tient way corn; the plea was a juſtification, that the ſaid cloſes 

z, the ud been ſown with wheat, berley, &c. that the crop was 

er it raped ; and after it was carried off the land, tlie defendant 

was being a poor neceſſitous and indigent perſon, entered to glean and 

adant leather, &c. the gleanings of the crop. To this there was 

tiff general demurrer; and after argument there was judgment 

s at- lor the plaintiff. ä 

pre- So, alſo, in treſpaſs for breaking and entering certain steel a. Hough- 

d not bales, and taking and carrying away corn, &c. done by the 33 5 
2 0. 3. C. 


* wes; He. Black TH 
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wife, the plea was a juſtification that the premiſes, l 


Gould, J.) When the ciaim of a right to gle:n was fi 
brought before the court, it was laid indefinitely to be f 
poor, neceſ} tous, and indigent perſons : it was then decide 
againſt the cli im, iſt, Becauie it was thought inconſiſtea 
with the nature of property, which unports excluſive ei. 
joyment; 2dly, Deſtructive of the peace and good order g 
ſociety, and amounting to a general ve,rancy ;z 3dly, ln 
pi ble of crjoyment, ſince nothing which is not imne«)avl- 
ible, like a perennial ſtream, can be capable of univeri 
promiſcous enjoyment, — This right is now claimed by poi 
perſons legally feitled ; but in this torm it is equally liable! 
objection. It is our province to take notice of all gerer 
cuſtoms ; and this is uſually not aitended with much di- 
culty, as the evidence of ſuch cuſtoms is to be fou d in ou 
bd is matter of general practice. Now, if this cuſtom 
were part of the common law of the realm, it wouid pre- 
vail in every part of the kingdom, and be of general aid 
uniform practice, but in ſome diſtricts it is wholly unkrovn, 
and in others variouſly modified and enjoyed. Such a cu. 
tom as would ſupport this plea, muſt be univerſal, and every 
where the ſeme, otherwiſe it is void for its uncertainty. f 
it exiſts only in particular counties or diſtricts, it is parti, 
and no part of the general cuſtoms of the realm, — Ie 
practice of gleaning was originally eleemoſynary : but i 
is the wiſe practice of the law not to conſtrue acts of cha- 
rity, though cottinued and repeated for never ſo many 
vears, in ſuch a manner as to make them the foundation d 
legal obligations. If A. and his arreſtors have from time 
inimemorial repaired a bridge or a high-way, there 15 10 
obligation on him to continue the repair, unleſs he i 
bound by the tenure of lands, or the like. In reſpect to 1 
being a Jewiſh inſtitution, the anſwer is, that the Jaw © 
Moſes is not obligatory on us, except ſo far as we hate 
ti ght proper to adopt it; there are many precepts of tt 
go | 1 which the law of England does not enforce as cb. 
g. Charity to the poor is a Chriſtian duty, but" 
mv voluntary, and cannot be compelled —If there at. 
tus i! u right, there muſt alſo be a remedy if that right 
be 1. Now, if the owner were, by ſetting five © 
the ſte bi ” flooding it, to prevent the poor from gle 
ing, they Cu... have no remedy, So, if a rich man wr 
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to glean in a harveſt field, tothe excluſion of the poor; or if a 


$, Ia | ' . 5 
ied d farmer were to give permiſſion to his brother, or friend of 
„scher pariſh to glean his fields, the poor could have no re- 
| |, i nedy in law, for what they might think a prior right. As ta 
\ | ub orities, we find the firſt mention of gleaning in the 
My USISCUE but it is a mere extrajudicial opinion of 


W 101d chief juſtice Hale at nf privs only, © that by the cuſ- 
tom of England, the poor have a right to glean.” The 
next author who mentions it, is lord chief baron Gilbert; 


© wh 
contra 


$ fir - : — 

* who, in copying the above paſſage, with a marginal reference, 
er ſays that the poor are allowed, to glean, which implies a li- 
ehe eence and permiſſion, rather than a right. Mr. Juſtice 
* | Blackfione has received the ſame paſſige into his commenta- 
hs rie, not as a clear and undeniable rule of law, but with 

* expreſſions of diſtruſt and doubt; and in the caſe of the X. 
Ta . Price (1), Mr. Juſtice Yates ſays, “ as to the riglit of 
* « leaſing, it will be time enough to determine that point 

l « * . . . be 7 97 1 l 
pon when it comes directly in queſtion.“ As to the argu- 
* ment, that the farmer having abandoned the leaſings of his 
3 crop, the poor are entitled to them: we ſay, by the law of 
145 England, no property can be loſt by abandonment, for tlie 
* owner may at any time reſume the poſſeſſion. But, ſuppoling 
ys a right could ariſe by abandonment, there can be none white 
d pre- — "a 
al aud 
, | (1) This caſe of the K. v. Price came before the court of King's 
1:0Wl, Bench, on a motion for an information againſt the defendant, who was 
a Cul- « Berkſhire juſtice of peace, for a miſdemeanor in oppretfively ſending, 
eren 10 gao ſome poor inhabitants of the pariſh of Childery, for FELONY, 
v. | in gieaning a field belonging to a farmer of that pariſh {wwrc> they in- 
nil ſited they bad a right, by law, and by the cuflom and uſage of that fariſb 

T! -The field of barley was partly cut, but not carried in, a third 
- 1 IK part of it being on the ground ; nor indeed completely raked and 
but it acted, when theſe gleaners took it away. Oath was made by the 
cha- farmer, before the juſtice, hat theſe people bad STOLEN Dis barley in 
many " flraw. And he now ſwore, that be bad forbidden them, and yet they 
* wk it by handfuls, and that he had ſuffered the loſs of about tzuenty bufhels 
non d 1 barley, by their carrying it off, t200 days together. The t Il 

* P Ting i of, days lag etber. e court were a 
10 vt vpimon that the juſtice in this caſe, ſo far from acting with any de- 

15 00 ga of oppreſſion or malice, or any bad intention, had behaved with 
is 0 nity and tenderneſs; and they ſaid it would be very wrong to puniſh 
to 1s « juſtice of the peace by the extraordinary method of an information, 
way” When he has acted fairly, honeſtly, and impartially ; and therefore 

* charged the rule, with coſts. - By Lord Mansfield. Stealing under the 
; nave colour of leaſing or gleaning is not to be juſtified. The charge is fcal- 
of rae nz the barley; there was no conteſt between the farmer and the 
« obli- poor about leaſing his only objection, and his forbidding, is conſined 
but it bo the ſtealing it. Yates, J. As to the right of leaſing, it will be time 
a rough to determine that point when it comes directly in queſtion ; 
pr WN the farmer had not abandoned his corn. or carried it off : and 
ting ow ſworn that A ſtole it. A/ton, J. and Hermit. J. The right of 
fire do he vg is no part of the preſent queſtion, This is a charge of direct 
pleat dung. 4 Bur. 1926. 
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the property remains on the ſoil of the owner. It mig 
with as much reaſon be urged, that a man had abandond 
the property ot his horſe, who having right of common, hal 
turned him to paſture. The inconvenience ariſing fron 
this cuſtom being conſidered as a right by the poor, woull 
alſo be infinite: and in doubtful caſes, arguments from in- 
convenience are of great weight: it would open a door 9 
fraud; becauſe the labourers would be tempted to ſcatet 
the corn, in order to make a better gleaning for their wiv, 
children, and neighbours. It would encourage endleſs di. 
putes between the occupiers of lands and the gleaner: t 
would raiſe the inſolence of the poor, and leave the farmer 
without redreſs. During harveſt, the poor employ ther 
time in gleaning, to the great detriment of huſbandry: i: 
many places, the farmer ploughs the land, while the {hoc 
of corn are upon the ground. Is the cultivation of th: 
land to ſtand ſtill while the labourers ere gleaning? |: 
has been ſaid, that the poor ought to have a ſhare dt 
benefit at the time of general rejoicing ; but -they recene 
from the advanced price of labour, a recompence 1n pro- 
portion to their induſtry ; and to ſanction this uſage, would 
introduce fraud and rapine, and intail a curſe on the coun- 
try. 
Pall v. Herbert, An action of treſpaſs will lie againſt a perfor. for tow- 
— 29 Geo. 3. ing a veſſel on the banks of a navigable river, unleſs it has 
K. 3 Ter. Ra. been cuttomary to do ſo ; for, at common law the public 
253- gras. N ; '3 — 
have no right to tow veſſels on the banks of rivers. Ths 
was treſpaſs for breaking and entering the plaintiff 's clole 
being part of an artificial bank adjoining to the river Ouze, 
and treading down the grats with men and with horſcs, and 
fixing lines, &c. to certain barges, and drawing and tow- 
ing thoſe barges. The plea was, that the river Ouze had 
been immemorially a public king's highway, and navigabe 
river, where the tide flows and reflows : that the cloſe in 
which, &c. hath been immemorially part of the banks d 
the ſaid river: that the deſendant was poſſeſſed of the boats 
barges, and lighters in the declaration mentioned, laden wit 
oods and merchandize, and paſſing up and down the ne, 
5 reaſon whereof he entered, & c. and drew and towed his 
ſaid boats, &c. To this there was a general demurrer, and 
joinder. The general queſtion was, whether, at common 
law, the public have a right to tow veſſels, on the banks of 
either ſide of a-navigable river? By THE CovRT, this s 
claimed as a common-law right (1), and Commons 
rights 


—— — 


— 


(1) It was in the argument urged, that the right might be ſupport 
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fights are either to be found in the opi ions of lawyers, de- 
livered as axioms, or to be collected from the univerſal and 
immemorial uſage throughout the country. Now the right 
in queſtion is not to be collected from the unanimous cur- 
rent of authorities; and as to the general uſage throughout 
the kingdom, of which the court 1s obliged to take notice, 
that clearly does not exiſt ; the right is not claimed on one 
fide or the other as is moſt convenient, but on both ſides of 
the river; but that is directly contrary to common ex- 


| perience, for if we look at any of the great public rivers, 


we ſhall find that it is not uſed, although it would be highly 
convenient to the perſons uſing the navigations; on the 
contrary, the navigators are obliged at ſeveral places to paſs 
from one fide of the Thames to the other, with great in- 
conyenience and delay ; that is the caſe by the Duke of 


— . — 
9 > 


—— — 


ed on mak ing a reaſonable compenſation to the owner of the land. 
But lord Kenyon, CH. J. and % buff, J. faid that the defendant had 
his plea claimed a common-lawerighit, wthout making any com penſa- 
dn; and that if he had only a gvalfed right, he ſhould have adapted 
his plea to it: for if he were to obtain judgment, it would aſcertain 
bis right to the extent claimed on the record, namely, a general right 
without any compen/ation. Buller, J. did not agree herein, but ſaid 
that this is not like the caſe of roll-thorough. The diſtinEtion which has 
been made between toll-thorough and toll-traverſe, is not where the 
queſtion ariſes on a defence merely, but where the right itſelf of tak - 
ag toll has come in queſtion. And the diſtinction taken is, that the 
party who claims toll. thorough muſt ſhew a conſideration for it, becauſe 
t is againſt common right; but in the caſe of toll-traverſe, no conſi- 
deration need be ſhewn, becauſe that is not againſt common right: then 
it the defendant is right in ſaying, that by the common law he has a 
right to go on the banks of navigable rivers, he need not ſhew any 
conſideration, and the owner of the land would not be intitled to any 
atis faction, till after the defendant had uſed the rowing-path. Cuſ- 
toms which are conſiſtent, may be pleaded againſt each other, and the 
party pleading a general cuſtom need not ſhew any modification of it, 
which 1s not inconfiſtent with the right claimed by him, as in Kenchin 
J Knight, 1 Wil, 253. where the defendant pleaded a cuſtom to put 
ſwine upon a common; and the plaintiff replied ; not unleſs they were 
rung, without traverſing the cuſtom ſetup in the plea z and the repli- 
cation was held good on demurrer, becauſe the cuſtoms were not in- 
coniſtent, Now if any ſubject has a right to row on the banks, mak- 
wg a reaſonable ſatisfaction, it is not neceſſary for the party to plead 
ch ſatis faction, becauſe that claim ariſes afrerwards. And if it were 
Merwiſe, it would be attended with manifeſt inconvenience ; becauſe 
lt ſum not being aſcertained, it would be a perpetual diſpute between 
tue owners of the barges and the land owners, how much ſhould be 
pad. which would be deſtructive of the right of the public, and the 
igation would be ſtopped till the quantum was aſcertained. Groſe, J. 
ve no opinion hereon. 3 Ter. Rep. 


* Lord Hale, in his Tracts by Harg. p. $5 (who, after commenting upon the 
* &, eems to have formed an opmion againſt the right) ſays, that where private 
bien + ae involved in the queſtion, they ſhall not be infringed without a ſatiſ- 
weed. "ig made to the parties, and on this paſſage the above argument was 
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Montague's gardens, between Richmond and Kew, and i 


| | ; A 
| various other parts; ſuch is the right on that river, th; sed. 
; uantum of which is aſcertained by tae uſage ; that there i treſpa 
| Ft 2 cuſtom on moſt of the navigable rivers, no perſa dogs, 
| doub's, but ſtill the right is ſolely founded on the cuſtin; * 1 

here the claim 1s ſet up without any cuſtom at all. — It . 
there ſore now clearly ſettled, that the right of towing depend Nr Th 
upon uſage, without which it cannot exiſt ; and that ther 3 
is not any general common-law right of towing. nat g 
Gundry v. Felt- Although a perſon may follow a fox, with hounds, over the anothi 
_ 3 grounds of another, yet treſpaſs will lie if he unneccflariy "oy 
3 Ter. Rep. 334. trample down the hedges, or do more than is abſolutely need. pulied 
ful. In treſpaſs for breaking and entering the plaintiff's clu, wand 4 
with horſes, dogs, &c. and for beating and hunting for game judge 
therein, and for breaking down and ec the hedges « es & 
the plaintiff; tlie pleas were, 1ſt, the general iſſue; an which Gand 
iſſue was taken: 2dlv, a juſtitication as huntſman to one pened 
Humphry Sirut, eiq. which ſtated, that the deſendant fart * 
and found one of thoſe deſtrucive and hurtful vermin an! "pa 
beatts of prey, naturally inclined to do miſchiet, called appea 
axes, in and upon certain lands near to the ſaid cloſes, u he: 
which, &c. and cauſed the dogs to hunt, follow, and pu. Wa 
ſue the laid fox, and that becauſe the ſaid fox fled, and rin Rs 
out of and from the ſaid lands, where he had been found conſid 
into and over the ſaid cloſes, in which, &c. he, the ſaid deer en 
dant, did in the purſuit of, and to hunt, take, kill, and dur 6 
the ſaid fox, and as the only way and means for fo doing, wil dict, b 
one of the ſaid horſes, and with the ſaid hounds and dogs the du 
follow and ga ofter the ſaid fox, into the ſaid cloſe, in which * 
&c. &c. To this there was a general demurrer, and joint: the 0x 
in demurrer. By the Court, By all the caſes (1) as far hack jection 
as in the reign of Hen. viii. it is ſettled, that a man mi) x dog, 
follow a fox into the grounds of another, It is not nec might 
ſary in this caſe to enter into the exceptions which hare * 
been made to that general rule, becauſe this demurrer dl. upon | 
utes the general propoſition ; the queſtion on this record this fo 
is, Whether the deſendant be juſtified in following the far luntar 
at all, over another man's grounds? The demurrer adus ppb. 
that which is averred in the plea, namely, that this u fs 
the only means of killing the fox. This caſe does not de land, 1 
mine that a perſon may unneceſſarily trample down vi groun 
other perſon's hedges, or maliciouſly ride over his ground the ſh, 
if he do more than is abſolutely neceſſary, he cannot , chid } 
tify it; and ſuch circumſtances are a proper ſubject ivr + lie, it | 
new aſſignment.— Judgment for the defendant. may n 
thoug] 
— 5 land v 
that it 


(1) Pophe 162, Laion, 119. Cro. Jac. 331. 2 Bulfl. 60. 


A mere 
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and x ; 7 
way” A merely accidental, involuntary treſpaſs may be juſti- Beckwith . 
ok. fied, but a voluntary one cannot. This was an aCtion of Shordike and 
— treſpaſs, for entering the plainaff 's cloſe, with guns and my Ea. 7 
92 dogs, and killing che plaintiff's deer. The defendant plead- — DI 
1 ed not guilty, and a verdict was found for the plaintiff, 
That: with 30s. damages. The evidence to prove the . 
** * were, that they entered with guns and dogs into a 

ddoſe of the plaintiff's, adjoining to his paddock, and were 
ds nat going along a foot-path ; that their dog (not the dog of 
fark another following them by chance] happened to eſcape 
oo from them, and run into the plaintiff 's paddock, and there 
5 Clos pulied down, and killed one of the plaintiff's deer. A mo- 
7 tion was made for a new trial, as Mr. Baron Adams, the 
es judge who tried the cauſe, was of opinion, though he did 
Bip not direct to that purport, that the jury ought not to have 
. found the defendant guilty, it being an accident, that hap- 
2 pened without their intention, and contrary to their inclina- 
ay tion. THE COURT thought, that in caſes of this nature, 
"cal it muſt depend very much upon particular circumſtances 
es. n 2 in evidence, whether the perſons who owned 
dw the dogs which, in their company, did the miſchief, were 
wo 9 or were not treſpaſſers? That the jury, in this caſe, who 
Fund were to judge quo animo, they entered the plaintiff*s cloſe, 
deer conſidered it as an intentional treſpaſs, and not as a merely in- 
* ue, accident; and the judge, though he might think 
7, wit N did not direct them which wzy to find the ver- 
4 wh ut left it to them. And Lord 1ansfield added, that 
*. the damages being ſmall, it was not worth while to fet the 
joinde 8 aſide, upon payment of coſts, and put the parties to 
- ol the expence of a new trial. Yates, J. anſwered an ob- 
W jection, that the proper action would have been for keeping 
| necel- 2 dog, uſed to bite and run down deer, by laying, that it 
& ab might not have been in the plaintiff 's power to prove that, 
ell and it would be too hard to put this proof of his ii qualities 
* upon the plaintiff, Aon, J. mentioned a caſe appoſite to 
617 fo — ſubject, which turned upon the diſtinction between vo- 
* untary and involuntary treſpaſſes, viz. Millen v. Fandrye, 
3 Poph. 161. In that caſe the defendant drove ſome ſheep out 
1 of his land, and the dog purſued them into another man's 
a land, which had no * to divide it from the defendant's 
,ounts; grounds, which were contiguous ; the defendant, as ſoon as 
ot ju 3 were out of his own land, called in his dog, and 


? for 4 


merch 


Aer THE covkr there held, that treſpaſs did not 
ic, it being an involuntary treſpaſs; whereas a treſpaſs that 
ny not be juſtitied, ought to be done voluntarily; and they 
. ought he might lawfully drive the ſheep out of his own 
and with his dog, but that the nature of a dog was ſuch, 
that it could not be recalled, _ withdrawn ſuddenly, and 

2 in 
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in an inſtant, and that therefore it was an involuntary trel, 
paſs; but this caſe he ſaid could not be eonſidered as 2 
accidental involuntary treſpaſs. Rule diſcharged. 

If to an action of treſpaſs, for pulling dawn an] cam. 
ing away a gate, the defendant plead a right of way, au 


4 Ter, Rah. 364. that the gate being wrongfully erected acroſs the ſame, h: 


Martin . Keſ- 
terton, Ea, 16 
Geo. 3. C. B. 

2 Black. 108. 


took it down and depoſited it in a convenient place, near 
where it had been erected for the uſe of the plaintiff, 1 
which the plaintiff reply, that after the breaking down, &. 
the defendant converted the ſame to his own uſe, Proot that 
the defendant laid it cn his own ſide of the preiniſes, which 
Joined to the plaintiff's cloſe, by the place where it hat 
been erected, and from whence the plaintiff might hate 
taken it whenever he pleaſed, will not ſuſtain the replies 
tion; for the plaintiff does not deny the facts ſtated in the 
plea, but replies a ſubſequent converſion ;/ and in ſuch a ca: 
it is incumbent on him to prove ſome treſpaſs, which is 10 
covered by the plea, and that is not done by ſucl evideus: 
as above, 

In treſpaſs for breaking, and entering, and doing damage, 
in ſeveral cloſes, of the plaintiff, at Lambeth, the defendan 
demurred, for that the number of cloſes was not fet tort 
in the declaration, nor were they named or ſufficiently de. 
ſcribed therein, whereby the defendant was unable to cold 
the ſuppoſed cauſe of action, or make any anſwer there's, 
Joinder in demurrer. By the court (Nares, J. doubting) Uy- 
on a writ of guare clauſum fregit, the plaintiff may declare 
either generally for breaking his cloſe at A, or may name 
the cloſe in his count, as for breaking and entering his close, 
called Blackacre, in A, or may otherwiſe certainly deſcriv 
the ſame, if he declares generally, and the defendant pleads 
the general iſſue, the plaintiff may give evidence of u tret- 
paſs in any part of the townſhip of A. But for the advan- 
tage of the defendant, and to enforce the plaintiff to afcer- 
tain the place exactly, a method has becn deviſed of pet- 
mitting the defendant to plead what is called the commen bar, 
that is, to name any place, as Broomfield (true or falſe is in- 
material) in A, as the place where the ſuppoſed trefpils 
happened, and then to ailege that ſuch place ſo named is the 
defendant's own freehold, and as the plaintiff can prove no 
treſpaſs in Broomheld, this drives him to a new ailignment 
of the locus in quo, by naming the place in certain, as a clo! 
called Blackacre, to which the defendant muſt then plead 
afreſh ; as therefore, the plaintiff has a right to uſe this c. 


_ cuity, and to delay himſelf by declaring generally, it he be 


ſo adviſed, the demurrer is bad. 
The counſel for the defendant, perceiving the opinion of 
the majority of the court to be againſt his client, oy fol 
ene 
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that as the law was with the plaintiff, he was intitled to the 
coſts of the demurrer. Gould, J. and Nares, J. were for diſ- 
couraging ſuch general declarations, by allowing no coſts. — 
As, therefore, no rule could be made for leave to withdraw 
the demurrer, but on payment of coſts, the court being 
$ equally divided; and as the conſcquence of that muſt have 
been judgment for the plaintiff, the court at length unani- 
mouſly agreed to make the rule abſolute, on payment of coſts. 
It was ſaid by Ninot. Cn. J. that if a man turn his axoxymovrs, 


t hat 
hate 
plica- 
11 the 
1 Cle 
15 not 


rel, be to withdraw the demurrer, without payment of coſts, 
> © WS and to plead not guilty, and a tender of amends; afterwards, 
on ſhewing ro it was objected, that the plaintiff being 
ati» WS intitled to judgmenc, the amendment could not be without 
3 U E coſts; and that the pleas of not guilty, and a tender were 
ene incon'iſtent. By the Court, This has been allowed, Tr. 32 
©1119 WE Ger. 2. Barnes, 366. as well as many other ſeemingly incon- | 
75 1 . fitent pleas. A tender is a very conſcientious plea, and 
1 © WW ought to have every indulgence. But as to coſts, the court 
= ere divided: De Grey, Cn. J. and Blackflone, J. thought, 
E 


* 


(ien * 
Gent 


e cattle into black-acre, where he has no right, and they 1 — * 

ndan F firay into my field for want of fences, he cannot excute PRI 
** himſelf, or juſtify for his cattle treſpaſſing in my field. 

7 3. Treſpaſs in . to incorporeat rights.] It was ſaid aN0v vious, 
cy Bathurff, J. and not denied by the reſt of the court, that CB. Wins 

"th if a man who has a right of common upon the lord's waſte, * © 

. for cattle levant and couchant on his land, ſurcharge the 

eclare common, the lord cannot tor that cauſe diſtrain ; for the 

_ lord cannot judge thereof: and it was ſaid by Black/tone, J. 

_ that where a man turns in his cattle under ſome colour of 

1 night of common, the lord cannot diſtrain, but if it appears 

pleads be has no right at all, he may diſtram. 

Ln A commoner cannot juſtify cutting down trees planted by Sadgrove v. 

* " the lord on the waſte, although there be not a ſufficiency 9 b 7 x 

_ common left ; but his 3 is by action on the caſe, or 6 fer. Rep. 4*2; 
= by afſize. In treſpaſs for cutting down the trees of the 

8 0dr, plant, the plea was, that the trees grew in a certain 

voy common field; and that the defendant was intitled ro common 

we of paſture for his theep, levant and couchant, throughout 

5. 1 the faid common field, and becauſe the trees had been wrong- 

Ry vily planted, and were wrongfully growing upon the ſaid 

clots — field, incumbering the tame, and damaging it ſo 

Seal . the defendant could not, without cutting down the 

9 ime, enjoy his common of paſture; he, the deſendant, cut 


Gen the ſaid trees, &c. Replication, that the ſaid common 
held was parcel of the contiguous manors of Somerville and 
Bray, and of the waſtes thereof ; that the plaintiff 1s lord of 
ne manors, and that he planted the trees, &c. To this 
lere was a demurrer and joinder. The queſtion depend- 
ed on two conſiderations: 1ſt, Whether the lord had a right 
o plant trees on the waſte, notwithſtanding a right of com- 
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mon in others? And, 2dly, Whether, ſuppoſing he had u 
ſuch right, the commoner could juſtify cutting them down} 
By the 33 the juſtification ſet up by the commoner in thy 
caſe, cannot be ſupported. The diſtinction ſeems to be thi; 
if the lord of a manor make a hedge round the common, 
do any other act that entirely excludes the commoner fron 
exerciſing his right, the latter my do  hatever is neceſſary 
to let himſelf into the common: but if the commoner az 
et at the common, and enjoy it to a certain extent, and hi 
right be . abridged by he act of the lo d; in that cafe, 
his remedy is by an action on the caſe, or by an aſſize; and 
he cannot aſſert his right by any act of his own. As the 
lord of a manor may 45 any as on the common, provide 
he do not contravene the rights of the commoners; there. 
fore, prima facie, he has a right to plant trees there: by the 
ſtatute of Merton (20 Hen. 3. c. 4.) he may approve again 
his commoners, leaving ſufficiency of common; and ſuch 
an act does not ſeem, prima facie, to contravene the rights d 
the commoners. If he may incloſe, 4 fortiori, he may plant 
trees on the common; but if he do either of theſe acts to 
exceſs, and do not leave a ſufficiency, the commoners may 
bring an action ag#init him. But in order to maintain ſuc 
an action againſt the lord, the commoner muſt thew that 
there is not a ſufficiency of common left. Planting des 
may be for a benefit to the common; they may afford 
ſhelter to the cattle the e: and it will be taken for granted, 
that the lord may plant trees, until the commoner ſhews that 
ſuch planting prevents his enjoying his right of common, in 
ſo ample and beneficial a manner as he is entitled to. In 
this caſe, though the trees were ſtanding on the common, 
there was ſome common left; and if a commoner complain 
that there is not a ſufficiency of common left, it is not rea- 
ſonable that he ſhould cut down the trees. He ought to bing 
his action againſt the lord for abridging his right. 
Folkeard v. Hem. The right of commoners in a common may be ſubſer- 
_ _ 1 vient to the enjoyment of the common by the lord. —lu 
Geo. 3 Ch. an action by a commoner againſt a ſtranger for digging 
5 Ter. Rh. 4x7. up the ſoil, and erecting ſeveral buildings, whereby the 
plaintiff could not enjoy his common in ſo ample a mannes, 
&c. the defence was, a grant of the ſoil to the defendant 
by the lord, with the conſent of the homage, in fee, at the 
will of the lord, according to the cuſtom, rent and fine: i 
the trial, the grant and admiſſion were duly proved; and 
evidence was given of the exerciſe of theſe rights, from 1599 
to the trial (in ſome years ten inſtances) none of the ro 
were more than twenty years older. Evidence was likewik 
given, that the ground in queſtion was but of little uſe, be, 
ing covered with furze-buſhes. De Grey, Cn. J. directe 
the jury (a ſpecial one) as follows: The plaintiff mult pro's 
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this right has been prejudiced: any prejudice, in the minuteſt 
degree, is ſufficient. I he defendants juſtify under the uſage, 
not a cultom, but a reſerved right of the lord. There are two 
conliderations : 1ſt, If this uſage be true? 2dly, If true, whe- 


W ther legal. As to the firſt, the defendants have proved the 
uſage by the court-rolis : as to the ſecond, it is a matter of 


law ; a queſtion of —_— and importance. The reaſon of 
ſuch a reſervation by the lord might be its vicinity to Lon- 
don. The jury thought the land was of no value, and, con- 
ſequently, that the plaintiff was not damaged, and they found 
a verdict for the defendants. 
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So, to an action of treſpaſs for breaking and entering the Clarkſon v. 
plaintiffs cloſe, the pleas were, Iſt. not guilty; 2dly, a juſ- 3 — 
tiication in right of an ancient meſſuage in Stalmine to take Tr. N.. 413. 


turbary for fuel, in, upon, and throughout Stalmine-moſs, 
in Sulmine and, 3dly, a juſtification in right of an ancient 
meſſuage and lands in Stalmine for common of paſture in 
and throughout Stalmine-moſs. Replication, that the cloſes 
in which, &c. are parcel of Stalmine-moſs: that Stal- 
mine-moſs is lying within the manor of Stalmine : that 
there are divers ancient meſſuages, as well as defendant's, 
which immemorially have had common of turbary in and 
upon the ſaid waſte or common (except fuch parts as have 
been incloſed and approved, as hereinafter mentioned) and 
alſo common of paiture thereon (except on ſuch parts as 
aforeſaid) ; that within the manor of Stalmine there hath been 
a cuſtom for the owners of the ſaid waſte or common, from 
time to time, as occaſion hath required, to ſet out and aſſign 
to the owners and occupiers of the ſaid ancient meſſuages 
and lands, upon their requeſt, certain reaſonable parts of the 
faid waſte, called mo's-dales, to be by them held in ſeveral- 
ty, excluſive of all others, for digging and getting turves 
therein, and in no other parts of the ſaid waſte ; and when 
od ſo often as the turbary of ſuch moſs-dales, ſo fa and 
uch digging 

ond getting of turves. The owners of the ſaid waſke have 
meloſed and approved to themſelves all ſuch moſs-aales, - 
cleared, commonly called the follnving ground ; and to hold 
tne fame, ſo incloſed, at their pleaſure, in ſeveralty, for ever 
aterwards, freed and diſcharged from ail common of tur- 
bary and paſture thereon. It then ſtated, that A. and 
others were ſeized of the waſte, and incloſed, and ap- 
proved the cloſes in queſtion, being moſs-dales, cleared as 
Yoreſaid, and demiſed the ſame to the plaintiff. The re- 
inder traverſed the cuſtom, and iſſue was taken thereon : at 
he trial, to prove that the cleared moſs-dales were to be 
held by the lord, free from common, ſeveral counterparts of 
00 leaſes were produced from among the manuſcripts of the 
ord of the manor; in which the 2 ground appeared 
„ have been demiſed by the lord, but there was no proof of 
P 4 any 


VOOR. Canes 
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any enjoyment under them. The oldeſt was dated 167g, 
the lateſt 1702. Upon theſe, and other evidence, a verdd 
was found for the plaintiff, eſtabliſhing the cuſtom. It wa 
objected at the trial, and afterwards on a motion for a ney 
trial, that the leaſes ought not to be received, becauſe unaccon. 
panied with proof of enjoyment. "THE COURT were clearly 
of opinion, that the leaſes might be given in evidence; the 
only ſhew the exiſtence of a fact, viz. that at the time of 
the dates of the deeds, the lord granted the land atter the 
moſs was taken away. There can be no objection to the 
deeds, unleſs they be forged. The lord had the proper cul. 
tody of the counterparts, aud of the originals after the leaſe; 
were expired; ſo that they are from the proper repolitory, 
They are ſo old, that nobody can ſpeak to poſſeſſion unde: 
them. The judge was ſatisfied with the evidence; theie- 
fore the rule for a new trial muſt be diſcharged. After. 
wards, ſeveral objections were taken in arreſt of judynent, 
only two of which were conſiderable : the firſt was, 4 
the premiſes alleged to be entitled to the right of common wer! 
not deſcribed as within the manor, and ſhould therefire be in- 
tended to be without it; and that a cuſtom laid within a nan, 
and extending to tenants without, was bad. By the Court, the 
objection is, that it is a void cuſtom, becauſe it is to regulate 
this right which may belong to perſons out of the manor, le 
cauſe many perſons may live in Stalmine out of the manor; 
but there will appear no colour for it, if we conſider the 
difference between a cuſtom and a preſcription. Where an 
individual has enjoyed a right time out of mind, without be- 
ing able to trace the original foundation of his right, a grant 
is preſumed; and, therefore, if the occupier of a certain 
meſſuage has enjoyed it, he muſt claim it by preſcrip- 
tion. But where the claim depends on a general rule of pio- 
perty, within certain limits, it is alleged as a cuſtom, or 4 
foci. All local or real property muſt be governed by ſuch 
law : it has no relation to perſons out of the limits. Propet- 
ty in England, Ireland, Jerſey, and elſewhere, muſt be ei. 
joyed according to the laws of each. So this moſs, thougs 
granted to uy, Bhs out of the manor, muſt be enjoyed ſub- 
ject to the laws of the manor. Where land is deviſeable, 
according to the cuſtom in a borough, it is ſa, though the 
perſon holding it lives out of the borough, as in the cale d 
Gavelkind. The ſecond objeftion 1vas, that the cuſtom ws 
unreaſonable, _— in deſtruction of the right claimed, and 
repugnant to it. By the Court, there is no foundation is 
the objection, when it is underſtood what the repugnancy s 
that deſtroys a cuſtom; namely, ſuch an one as ſhews tat 
it did never exiſt. It is a contradiction in terms; being tu 
which prevents a man taking any benefit of his right: 3 
it man ſay, I can ſhut it up when I will; that is ſayi"s 
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vou have no right. But this is a qualification of the right; 
ſuppoſe it introduced at the ſame time with the grant, the 


autor might qualify it, it is not an unreaſonable matter of 


agreement or grant; therefore there is nothing unreaſonable 


or repugnant in the other objections, 
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So, where the declaration ſtated that the plaintiff was Bateſun 9. 
poſſeſſed of a meſſuage and land in the townſhip of Worthy, 
by reaſon whereof he ought to have common of paſture 
upon the whole of a common called the Upper Moor, for 


all his cows levant and couchant; and that the defendants 


cut and carried away turf, and dug holes and clay, and car- 
ried away clay. And there was another count for a ſimilar 
treſpaſs upon another common: the defendant pleaded the 
general iſſue. At the trial, the detendant proved his right 
of common; and that about twenty-five years ago, the de- 
tendant, who claimed under a leaſe from the lord, to dig 
clay on the common, began to dig potting clay there; that 
the Upper Moor conſiſted of about ten acres, the herbage of 
about four acres of which was deſtroyed by the digging : that 
the other common contained about two acres: that the pits 
dug were very large, and were not filled up again after the 
clay was taken out. It was alſo proved, that in 1741, there 
were the marks of ſimilar pits which had before been dug on 
the common, over which the graſs had grown again. It was 
turther proved, that the common, even if no pits had been dug, 
was not ſufficient for the number of commoners.—Oa the 
part of the defendants, it appeared that clay had been dug by 


the lord for ſeventy years paſt, and ſold b 
ume: that from time to time brick kilns 


h 


him during that 
ad been erected 


there; and that the pipe-makers had, by licence of the lord, 
got clay and dreſſed it there, without any hinderance or com- 
plaint made by the commoners of any of theſe acts: and 
the lord's tenants had been rated to the land-tax and poor- 
rates, for above twenty years paſt, in reſpect of the clay- 
pits in the common which they rented of him.—The jury 
tound a verdict for the plaintiſt. It was afterwards moved 
tor a new trial, on the ground that the verdict was againſt 
law and evidence; and the only queſtion was, whether the 
evidence ſupported the verdict for the plaintiff? By the 
Court; this caſe does not fall within the ſtatute of Merton, 
but depends altogether on immemorial cuſtom as to the ex- 
tent of the ſeveral rights claimed by the lord and the com- 
moners. Where there are two diſtinct rights, claimed by 
Utferent parties, which encroach on each other in the en- 
joyment of them, the queſtion is, which of the two rights 
s ſubſervient to the other? It may be either the lord's 
right which is ſubſervient to the commoner's, or the com- 


noner's which is ſubſervient to the lord's. 


In general, one 


ſhould 


Green, & al. 
Mic. 26 Geo. 3. 
B.R. 3 Ter. Reg. 
411. 
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ſhould ſay, that the lord's is the ſuperior right, becauſe the 
proverey of the ſoil is in him; but if the cuſtom, eſtabliſhel 
y evidence, ſhew tha: it is ſubſervient to the commoner, 
then he cannot uſe the common beyond that extent; other. 
wiſe he ſubjects himſelf to an action for the exceſs ; but here 
the evidence ſhews that the commoner's right to the enjoy. 
ment of the common has always been ſubſervient to the lotii 
for he has always dug the common, when, where, and in what 
manner he pleaſed, to the deſtruction of the herbage, without 
any diſpute on the part of the commoners. If indeed it had 
appeared that the lord had only a right to dig clay for his own 
ute, or had any other limited right of that kind, then indeed 
his digging for the purpoſe of lale would have been an ex- 
ceſs, tor which he would have been anſwerable: but all the 
evidence tends to eſtabliſh a general right; and therefore 
there ought to be a new trial. Rule abſolute. 
Dunfan v. Tre- In treſpaſs for breaking and entering the plaintiff's cloſe, 
OR, the plea was, that the locus in quo was parcel of the manor 
BR 3%, Of Helſtone; and that an ancient meſſuage, and twelve 
Rep. 2. acres of land, were immemorially parcel, and a cuſtomary 
tenement of the ſaid manor; and that there is a cuſtom in 
the ſaid manor, that, from time whereof, &c. the cuſtomary 
tenant of the ſaid tenement, for all the time aforeſaid, has had 
right of common, &c. the replication traverſed the cuſtom, 
On the trial, the plaintiff proved that the tenement was 
built within the laſt twenty years, and was not built on the 
ſite of any ancient meſſuage. The defendant's counſel ob- 
jected to this evidence, inſiſting that the antiquity of the 
meſſuage was admitted by the replication, which only tra- 
verſed the cuſtom : but the judge being of opinion, that the 
antiquity of the meſſuage alſo formed a part of the cuſtom, 
and was involved in the iſſue therupon, in the manner in 
which it was pleaded, received the evidence, and the plain- 
tiff obtained a verdict: and this THE COURT, on a motion 
for a new trial, held to be right, as the evidence diſprovel 
the cuſtom, which was traverſed. 
Grimſtead v, A right to take a profit in aliens ſolo, cannot be ſet up 
Marlowe, Tr. under @ cuſtom, it can only be claimed b preſcription. To 
32 Geo. 3-B-R. treſpaſs for breaking and entering the plaintiff 's cloſe, the 
4 Ter. Re. 717. c : 
detendant pleaded, that the locus in quo was part of a cer- 
tain ancient common field; and then juſtified under a cuſtom, 
that every inhabitant occupying, reſiding, and dwelling, in 
any ancient meſſuage or tenement within the pariſh of L. 
for the time being, Fom the time whereof, &c. hath been 


uſed and accuſtomed to have common of paſture, &c. The 
right was claimed in another plea by a cuſtom for every 
occupier of a meſſuage or land within the pariſh of L. To 
theſe pleas there was a general demurrer. By the _ 

where 
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ſe the where a plaintiff in poſſeſſion brings an action on the caſe 
liſhed againſt a wrong doer, it is ſufficient to declare againſt him 
onen, generally, without diſcloſing — title. But where it becomes 
ther. necelſary to juſtify under a right in a plea, ſuch right muſt 
here be ſet out formally; the right which is claimed in this cafe 
nor. is to take a profit in aliens ſolo, but that cannot be claimed by 
ordb cuſtom (1). There may be a cuſtom for an eaſement, as 
what a right of way in aliens ſolo ; but for a profit d prendre, the 
thout party muſt preſcribe in a que eſtate, viz. that he and all 
it had thoſe whoſe eſtate he hath in the houſe have uſed to have 
$ Own common; and an objection to the claiming ſuch a right by 
ndeed cuſtom is, that it cannot be releaſed; whereas if it be annex- 
N ex- «| to the fee, it may. The court, however, gave the defen- 


II the 
e fore 


dant leave to amend. 


In treſpaſs, by the lord againſt a commoner, ſor ſpoiling — 


and deſtroying his peat, and filling up the holes, the deſen- — 3. BR, 

cloſe, dant ruſtified under a right of common; and becauſe he; Burr. 1385. 
1anor was hindered from enjoying his common in ſo ample a man- 
welre ner, by reaſon of the heaps of peat, that he removed them 
mary and filled up the holes: the plaintiff replied, de injuria ſua 
m in propria generally: and on iſſue joined, would have given in 
mary evidence that there was à ſufficiency of common left: but it 
s had was held that he could not, it not being within the iſſue, 
ſtom. which was confined to the facts ſtated in the plea. 

was An excluſive privilege of fiſhing in a navigable river, or Carter and an- 
n the an arm of the ſea, may be claimed by preſcription, and for a other, * — 
| ob- diſturbance of ſuch right, treſpaſs will lie. This was an ac- Hin. — : 
f the tion of treſpaſs for breaking and entering the plaintiff's cloſe, B. R. 4 Burr. 
tra- called the River, or the River Severn. The detendant plead- 2162. 
it the ed, that it is a navigable river; and alſo that it is an arm of 
ſtom, the ſea, wherein every ſubject has a right to fiſh. The 
er in plaintiff, without traverſing theſe allegations, replied, that 
lain- this was part of the manor of Arlingham; that Mrs. Y ates 
otion was ſeized of that manor; and preſcribes for a ſeveral 


-oyed 


hihery there: iſſue being joined thereon, a verdict was 
found for the plaintiff: it was afterwards moved, in arreſt of 


t up judgment, that every one has a right to fiſh in a novigable 
To nyer, or in an arm of the fea. By the Court, In rivers not 
the 

ö 
cer- 3 Ow m 

len, (1) See Gateward's caſe, 6 Rep. 806. and Hardy v. Hollyday, Ea. 

g, In Geo. 3. cited by Buller, J. 4 Ter. 2 718. In deciding the laſt caſe, 

* the court ſaid, that the inhabitants of a vill or place, cannot alizge or 

been Head that there is a certain ancient laudable cuſſom within ſuch a vill or 

place, to have an intereſt or profit 4 prendre out of another's ſoil, but 

The that they muſt preſcribe, „ that they, and all thoſe whoſe eſtate they 

very * have, have uſed to have common: or in a corporation, that the 
To town of C. was a corporation out of mind; and that the corpora- 

ourt, © tion, for themſelves and every burgeſe, had common, &c. for that 
chere lack a right cannot be claimed by cuſtom. 


navigable, 
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Seymour and 
others. v. Lord 
Courtenay and 
others, M. 12 
Geo. 3. B. R. 

5 Burr. 28 14. 
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navigable, the proprietors of the land have the right d 
fiſhery on their reſpective ſides; and it generally extends a 
filum medium aqua, But in navigable rivers, the proprieten 
of ihe land on cach fide have it not; the fiſhery is common, 
it is prime facie in the king, and is public. An exclufie 
Privilege of fiſlung may however be claimed, although ; 
be in a navigable river, or arm of the ſea : but if any or 
clams ſuch excluſive privilege, he muſt ſhew a right ; and 
it he can ſhew a right by preſcription (1), he may then ex. 
erciſc an excluſive right: though the preſumption is again} 
him, unleſs he can prove ſuch a preſcriptive right; tor i 
cannot be preſumed, it muſt be proved: here it has bez 
claimed and found, Judgment for plaintiff. 

And a grant of a ſeveral fiſhery may be ſubject to part. 
cular reſervations or exceptions. This was an action d 
treſpaſs for diſturbing the plaintiff's ſeveral fiſhery. Ar the 
trial, the plaintiſts were nonſuited, on an exception to the 
ſufficiency of the evidence: which was, that the plains 
had only proved a grant of the fiſhery from lord Clitford, 
with the exception of an oyſtery; and alſo a reſervation of 
a right to lord Clifford, the grantor, of taking fith tor tie 
ſupply of his own table; which, it was contended, was f 
far from proving a right to a ſeveral fiſhery, that it was d- 
rectly contrary to the idea of it; a ſeveral fiſhery being e- 
cluũive of the right of all other perſons. It was afterward 
moved to ſet aſide this nonſuit, without piyment of coſts, 
and that they might have a new trial. By the Court, In or- 
der to conſtitute a ſeveral fiſhery, it is requiſite that the 
party claiming it ſhould fo far have the right of fiſhing 
independant ot all others, as that no perſon ſhould have 2 
co-extentive right with him in the ſubject claimed (tor when 
any perſon has ſuch co-extenſive right, then it is only a free 
fiikery) but we think that a partial independent right in an- 
other, or a limited liberty, does not derogate from the right of 
the general owner (a thing may be granted, and yet a part af 
it reſerved: a cloſe may be granted, excepting an acre; 
woods, except certain timber ; advowſons, except particular 
preſentations; and ſo of all other inheritances (2)) : Here, 
lord Clifford, being the general owner, demiſed to the plan- 
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(1) A preſcription implies a grant; and an excluſive right muſt be 
derived from the grant of the crown in whom that excluſive right cr. 
ginally reſided. But the preſcription ſhould be as old as the teig 
of Henry II. for the charters of ink John and Henry III. vad 
all ſuch grants from the beginning of the reign of Richard I. and 
prchibit the fencing of rivers in future; ſo that no grant of a free 
fiſhery ſhall be good, if made ſince that time. Dav. Rep. p. 57: * 
4 Birr, 2165. Salk. 137. 2 Black, Com. 39. 

(2) So laid down by the counſel fer the plaintiff in argument. 


tifs, 
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ifs, reſerving a particular ſpecies of fiſhing, viz. the oyſ- 
tery, which in its nature is to be exerciſed in a particular 
mode. A reſervation is equal to a grant; therefore it brings 
it tothe ſame queſtion as if the plaintiffs, being the general 
owners, had granted the ſole right of fiſhing tor oyſters to 
lord Clifford, And taking that to be the cafe, we think the 
plaintiffs would ſtill have had a ſeveral fiſherv, to all intents 
and purpoſes, except as to the taking of oyſters ; which is 
no part of the preſent diſpute : and as to the liberty reſerved 
to gave Clifford of taking fiſh for his own table, that is a 
mere limited liberty, and not co- extenſive with the right of the 
plaintiffs, who can take fiſh at all times, and for all purpoſes: 
if this is not a ſeveral fiſhery, it would not be any ſpecies of 
fiſhing that the law ko] s. It could not be a free fithery; 


4 becaule no perſon has a co-extenſive right with the plain - 

* fils; and as to its being a common fiſhery, that is not pre- 

* tended, Nonſuit ſet aſide, without coſts, and a new trial 

15 orcered, 3 IV” 

nd In treſpaſs for fiſhing in the plaintiff's free fiſhery, and The mayor ol 
2 allo intheir ſeveral fiſhery in Orford haven, Suffolk; THE 3 
Po PLEA was, that Orford haven, from time immemorial. hath udien and an- 
c been and is an arm of the fea, in which every ſehject of other, Mic. Ter. 


4. this realm hath had, and ſtill ought to have, the liberty of 


bot free fiſhing, REPLICATION, that the corporation of Or- 
th tord are a corporation by preſcription, and alſo by charter 
ſs granted by Queen Elizabeth ; and that the corporation have 
Fo mmemorially had and enjoyed, and i ought to have and 
ihe enjoy the excluſive liberty of dredging and fiſhing for oyſ- 
8 ters in the ſaid place, &c. at all ſcaſonable times of the 
. year, without this, that in the — arm of the ea, in which, 
* Fc. every ſubject had, and ought to have had the liberty of free 
Tee Jing. RE JOINDER, that the place in which, &c. hath 
= been immemorially an arm of the fea, in which every ſub- 
* ject has a right of free- fiſhing, without this, &c. traverſing 
id tlie preſcriptive right claimed by the plaintiffs in the replica- 
re; non. DEMURRER, becauſe the plaintiffs, in their replica- 
hs on, traverſed a material and iſſuable point of the defendants' 
90 plea; and by that traverſe, tendered to the defendants a ma- 
eh {nal iſſue: but the defendants, in their rejoinder, did not 

ute iſſue upon that traverſe, or join in iſſue with the plain- 
— uits thereupon, but paſſed by and took no notice thereof, 
3 be ad traverted another part of the plaintiffs* replication, 
ofi- ud thereby attempted to put in iſſue another matter; and 
eien 4 matter alleged by the plaintiffs by way of inducement 
"ly to the traverſe ſo made and taken by the plaintiffs, and 
Fn thus attempted to introduce great uncertainty, confuſion, 
18 ind unneceſſary length of pleading, &c. By the Court, The 


«tengants* counſel has endeavoured to ſupport the ſecond 
| traverſe 


32 Geo. 3 B. R. 
4 Ter. Rep. 437 · 


| 
: 
} 


. 


chamber, in Er- 
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traverſe on two grounds: firſt, becauſe the traverſe tenders ed, whi 
by the plaintiffs is a matter of law; and, ſecondly, becay? fendanis 
it is immaterial, The firſt is anſwered, by ſaying that thi therefor 
is to be ſupported by evidence, and is not mere matter d Tret 
law. And as to the other ground, the rule of pleading i the tale e 
that if the firſt traverſe 2 — be immaterial, the advers ſoll. T 
party may add another traverſe. Then with regard to the Clote, at 
materiality of the plaintiffs“ traverſe, the fair queſtion miokt pans, al 
have been as well tried on the firſt as on the ſecond travert: guilty ; | 
for one party is to prove that this is an arm of the ſea, in open ma 
which, prima facie, every ſubject has a right to fith. The 0rver to 
other is to eſtablith a preſcriptive right, which deſtroys the the locus 
general right; and if the point in litigation come directly to bis own 
be tried on either of theic iſſues, it muſt be tried on that To this 
traverſe which is firſt tendered : there cannot be any doubt Joined 1 
here, but that the merits of this caſe might have been fairly night of 
tried on the firſt traverſe. It is like the caſe of a traverk, right to 
where the life or death of another perſon is to be put in iſſue: tie foil, 
if the firſt traverfe tendered be that the party is dead, iſſue d too 
muſt be taken on that; of vice verſa; becauſe either of thel (ried f 
traverſes will bring the ſame queſtion to trial. The cour, broken, 
therefore, gave judgment for the plaintifÞs, 1238, 1 
Afterwards, on a writ of error brought in the exchequer- ket wich 
chamber on this judgment, the aſſignment ot error was not cru 
that judgment ought to have been given for the defer- Agree 
« dants, becauſe the locus in quo being admitted upon the 0 or [ 
itt and e 


« record to be an arm of the ſea, the traverſe of the plaintits 
©« Was a traverſe of a mere inference of law, and theret re 
« jmmaterial, and becauſe the traverſe tendered by the c. 
* fendants was a traverſe of the preſcription of the plain 


to bind t 
was treſ 
and the 


« whereon alone the title of the plaintiffs to the fiſhery, and "ee plea 
« conſequently to maintain this action depends, and there- — b 
„fore was the only material traverſe to be taken and d- 1 of 1 
« dered.” The caſe was twice argued, from an unwil 0 one: 
lingneſs to adopt, without great deliberation, a deciſion c91 8 — 
trary to that of the court of King's Bench, rather than from ** atloey 
any difficulty in the queſtion. After which, Eyre, Cu. FG tc 
ſaid, in the name of the court; that the firſt traverſe wa: 0! 4 of 
the right of all the king's ſubjects to fiſh in the arm of tht 3 
ſea, ſtated by the defendants: now this was clearly a bal n nd th 
and immaterial traverſe ; for it was not only a traver{: d +: 2 
an inference of law, but it was ſo taken; that if at te "Up v 
trial it had been proved that it was the ſeparate right 0 wy on; 
others, and not of the plaintiffs, the iſſue muſt have bee! 8 OP a 
found for the plaintiffs, not only without their being obliged — 


to prove either poſſeſſion or right, but when, in fact, they had 


neither poſſeſſion nor right. That an immaterial traver > 2 
might be paſſed over, and the matter of inducement met 1 . ” 
a 


1 e 


aſt, the 
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ed, which had been properly done in this caſe by the de- 


- fexdanis. The judgment of the court of King's Bench was | 
Fe theretore reverſed, 1 | 
; , Treſpaſs will lie for ſetting tables in a market-place, for The Mayor of | 

| 


the ſale of goods thereon, without leave of the owner of the mcg 17 
ſoil, To treſpaſs for breaking and entering the plaintiff's Ges. 3. C. B. 
** cloſe, and placing thereon dis ers tables, ſtools, baſkets, pots, 2 Black. 1116. {4 
pans, and other utenſils, the defendants pleaded, 1ſt, not | 0 
guilty ; 2dly, a juſtihcauon, for that the /ocus in guo is an 
open market, and that he placed the tables, &c. there, in 
The order to expoſe them to ſale. The plaintiffs replied, that | 
the locus in guo was their freehold, and that tie defendant, of 41 
his own wrong, and without licence, placed his goods thereon. U 
To this the defendant demurred generally, and the plaintiff 4 
wy joined in demurrer. By the Court, right of market and 1 

| right of ſoil are things totally diſtinct, Men may have a | 
right to go to maiket, but not to meddle with, or incumber | 
Tos the ſoil, Toll cannot be due for ſetting forth theſe tables 1 
; and ſtools, with their furniture, becauſe that muſt be pre- 
"Wy ſerided for, Pickage it cannot be, becauſe the ground is not 
broken. But it is ſettled in the Northampton caſe (2 Strang. | 


_ 1238, 1 J/ilf, 107.) that no man can erect ſtalls in a mar- 

Ms ket without leave of the owner of the foil; and we can- 

a not critiiciſe and diſtinguiſh between a tab'e and a ſtall, 

* Agreement not to ſue, no bar to an action of treſpaſs.) To mes v. Darkly 

- treipals the detendant cannot plead, in bar, that tue plain- BR. 5 Ter. Rep. 

ey uf and defendant agreed to ſeule all matters in diſpute, and 141, 

2 io bind themſelves in a penalty not to ſuc each other. This 

* was treſpaſs for breaking and entering the plaintiff's cloſe; | 
tk and the defendant pleaded, that, after declaration, and be- | 
"I tore plea pleaded in this cauſe, to wit, on ſuch a day, it was | 
here- agreed by and between the plaintiff and the defendant, in re- | 
* ſpect of the action, which was that day completely ſettled, as 
* follows: that the defendant was to pay 11. 18. &c. and further, 
ww” that whatſoever diſputes and cauſes of diſputes, or any thing | 


whatſoever that then was, or had been, or might be in 
being, touching ſuits or actions in law whatſoever, to the 
lay of the date of the ſaid agreem-nt, thould ceaſe and 
terminate for ever; and the ſaid parties did further agree, 
h bind themſelves in the ſum of 1001. whoever of the ſaid par- 
ves that would commence an action in law, or ſuits, or any 
nouble whatſoever in reſpect to any thing then in being to 
az then preſent day. The plea then ſtated, that the preſent ( 
ation, and the aGion in law in the ſaid agreement men- | 
tioned, were one and the ſame; to this plea the plaintiff de- 
murred. By the Court, the agreement diſcloſed in the plea 
s not a concluſive anſwer to the action. Accord, without | 
ktisfaEtion, cannot be pleaded : the diſtinction in the books 
v between accord and fatisfaCtion, and arbitrement. In the | 
it, the tergas are, accord and ſatisfaction;“ the one 
without 
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without the other is not ſufficient : and there being no bh. 
tisfaction pleaded here, this caſe comes within the princht * defend 
of thoſe in which it has been held that a plea of cc um a 8 
without ſatis faction, cannot be ſupported. And Per 4. the pla 
burſt, J. ſuppoſing the propoſition were true, thut whine * daniag 
the agreement is ſuch for the breach of which an ache vords, @ 
might be maintained, yet it is incumbent on the party pleading pores af 
it to ſhew, that an action could have been ſupported on it. 1 nuing im 
order to found an action on this agreement, the plaintiff mut n. br 
have ſtated, not only the agreement, but alſo that he tendetd e 
an obligation in 100l. ready executed, to the defendant ; u tae plalut 
that the defendant refuſed to execute, &c. but no action could 0 wi 
have been ſuſtained on this contract, without that previous the frlt 
ſtep, which is not pleaded here. Judgment for plaintf, fered thi 
Hili and _— 4. Damages in treſpaſs], Where a treſpaſs is jag dere the! 
- aa” cr charged upon ſeveral detendants, and the verdict has found ſpoiled, a 
B.R. in Eror them all jointly guilty, the jury cannot afterwards afl 6 fe. quantities 
from C.B. 5 Ter. veral damages according to the degrees of guilt (1); ther vt the p 
A. 279% fore where in the common pleas, the plaintiffs in this action and co 
were declared againſt jointly in treſpaſs, vi et armis; au on And ther 
the trial the jury found them guilty, and aſſeſſed damage nother c 
againſt one for 1s. and againſt the other for 40s. and whole de 
Judgment was entered up accordingly ; on error brought in Va the tt 
the King's Bench, the judgment was reverſed, By tit qcacral 1 
court, the preſent caſe does not call for an opinion vpn ie peel 
thoſe caſes where the defendants are charged jointly ans ex queſtion * 
verally, or where the defendants plead ſeverally, or wit coſts thay 
the defendants are found guilty of ſeveral parts of the ſe m: 
treſpaſs, or at a different time; or where a joint action dank 
Nala 


Appicton 71, 
Smith, Hil. 2 
Geo. 3. B. R. 
Burr. 1282. 


is brought for two ſeveral treſpaſſes, and the damages ate 
found ſeverally, as being ſeverally guilty : it is enouzl 
tor us to found our preſent determination upon the pre- 
ſent caſe, and the preſent caſe is, that the count is tf a 


treſpaſy | 
4 8 { 
Slg, e 
n mne t 


joint-treſpaſs, and the jury have found the defendants guilty 
of a joint-treſpaſs, and - have ſevered the damages. Ve 


——ꝛ—ä—— — 


are of opinion, that in ſuch caſe the damages cannot be fe- 1) By 

vered. whergin tþ 

5. Cots in treſpaſs. ] In an action of treſpaſs vi et a 8 Ut rect 

% tor breaking and entering,” the plaintiff's dwelling- bly 9 

houſe, and there making a great noiſe and affray, and di- The wi 

turbance, and continuing in it two hours, and “ until the than ſuch ; 

« the plaintiff and his father, with another perſon were com- Ay to 
« pelled and obliged to give, and did give to the defendant ya 

« their promiſſory note for Gl. 17s. payable to him, the {aid * 7 

1 eunding 1 

Fairy of t! 

(1) Though the real juſtice may be, that the damages ſhould be fe- 80, = 

de UI he 


2 aſlefled, in proportion to the real injury done by each de- 
endant. 


« defendantj” 


16e. 4 
w Iz 420 go 


ac ener; 


** 
. 
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« defendant.” The jury found for the plaintiff, and gave 
him a guinea damages. The queſtion was, Whether 


cor 
i the plaintiff ſhould have full coſts, or no more colts than 
* + damages ?” By THE, coukr, this caſe depends on the 
* words, and until the plaintiff, &c. were compelled, Sc. which 
* words are barely an er of the defendant's conti- 
. eg in the houfe, and nothing more. On the firſt words, 
or wiz, „ breaking and entering the h:»fe, the freehold might 
derd bare come in queſtion; and as there is no certificate (1), 
. tae plaiutiff can have no more coſts than damages. 
_ 52, where in an action of treſpaſs guare clauſum fregit ; 
vie de firſt count ated, that the deſendants broke and en- 
F tered the plaintiffs? cloſe, and the graſs of the plaintiffs 
rich there then growng, with their feet, in walking, trod down, 
* ſpoiled, and conſumed, and dug up, and got divers large 
17 quantities of turf, peat, ſods, heath, ſtones, ſoil, and earth 
vor. WW © the plaintiffs, “ and took, and carried away the ſame, 
Aion and converted and diſpoſed of the ſame to their own uſe.“ 
1. And there was another count, upon a ſimilar treſpaſs in 
* ;nother cloſe : the defendants pleaded the general iſſue to the 
* whole declaration, and two ſpecial pleas to the ſecond count. 
be in Va the trial, a verdict was found for the plaintiff, on the 
* xcacral iſſue, with 1s. damages; and for the defendants on 
apan lie ſpecial pleas ; and the judge had not certified. The 
17 queſtion was, whether the plaintiff was entitled to any more 
ee als than damages, under the ſtat. 22 & 23 Car. 2? By the 
lime Curt: We have conſulted all the judges, and they are all of 
3 opinion, that this caſe is within the ſtatute, and that the 
ae plaintiff ought to have no more coſts than damages. The 
uh treſpaſs is laid to have been committed on the land, by 
9 | P . 
pre- ging. &c. and the aſportavit as part of the ſame act; and 
of a an te trial of the iſſue, the frechold might certainly have 
uilty 
We RA _ 5 258 . * 
le- t) By ſtat. 22 & 23 Car. 2. c. 9. 5 136. in all actions of ——_ 
"ere the judge at the trial of the cauſe ſhall not certify on the bac 
A1, + the record, that the freehold or title of the land was chiefly in queſ- 
ing m, the plaintiff, in ceſe the jury ſhall find the damages under 40s. 
iT 3 recover more coſts than damages. E 
e words of this ſtature extend to no other perſonal actions 
the dn tuch as relate to the frechold, or things fixed to the freehold, that 
om- to ſuch caſes where the freehold may by preſumption come in 
lant won. Therefore, in trover, or treſpaſs de bonts aſportatis, of goods 
aid t fixed to the Freehold, the plaintiff ſhall have his full coſts : Þ, in 
(0415 guare clauſim ſregi, and impounding his cattle, becauſe the im- 
— Wucing is a perſonal iojury, but then the defendant muſt be found 
»uty 0: the impoundiug. BH. MA Pri. 329. 
+. Lo, Wo there needs nn certificate, where it actually appears on the 
8 © of the pleadings, chat the title of the land is in queſtion, as where 
ene granted. Bu!!, Ni Pri. 330. Or if it de treſpaſs for breaking 
170 Ae emeriug a free warren, 2 Black. Rep. 1151. 


Yor. I. 2 come 
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Clergy v. Malye 
eur, Tr. 21 
Geo. 3. 2 Doug, 
780. 
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come in queſtion. This is clearly diſtinguiſhable from u 
aſportavit of perſonal property, where the freehold can 
come in queſtion, and which therefore is not within the 20. 
thus, after trees are cut down, and thereby ſevered from th 
freehold, if a treſpaſſer comes and carries them away, thy 
caſe is not within the ſtatute, becauſe the freehold canny 
come in queſtion. Here it might. 
Adem 4. Gtin- 80, alſo, in an action of treſpaſs, the declaration atel, 
away, Ea. 34 that the defendant, vi et armis, flung and threw divers ſtone 
ants 5 * and brickbats, &c. at and againſt the windows of the plaintf 
— belonging to his dwelling-houſe, and then and there braßt 
to pieces, ſhattered, and deſtroyed divers panes of glaſs: ty 
this the general iſſue was pleaded; and at the trial, the jury 
found a verdict for the plaintitt, with damages under gx, 
The maſter having taxed the plaintiff his full coſts, it wa 
moved that he might be directed to review his taxation, By 
the Court: Upon this record, the defendant might have given 
liberum tenementum in evidence, and ſhewn that this was his 
own houle ; and, conſequently, the title might have come in 
queſtion. Rule ablolute. 
ladies ©, In uus action of treſpaſs, the declaration ſtated, that the 
Palmer, M. za defendant broke and entered a certain cloſe of the plaintff, 
Geo. 3. E-B- called the yard; and then and there broke down and pro- 
e. ited two wooden fences; and the materials thereof, to wi, 
Soo pales, &c. took and carried away, &c. The defendant 
pleaded firſt, not guilty ; ſecondly, a plea of licence to all the 
treſpaſſes mentioned in the declaration, On the trial, a ver- 
dict was found for the plaintiff, with 1s. damages: and tic 
judge did not certify: the prothonotary allowed full coſts: 
the plaintiff, and it was moved that he might review his ta- 
ation. Bur by the Court: The rule which has long pre- 
vailed both in this court ard the King's Bench, 1s, that 
where there is a ſpecial plea of juſtification, and 1t 1s touns 
againſt the defendant, the plaintiff is entitled to his ful 
colts. | 
Comer . Baker, So, to this action of treſpaſs quare clauſum fregit, with 
I.. 34 Geo. 3. Cattle, &c. there were ſeveral pleas; nit, the gencri 
— i que; 2diy, diſclaimer of title, that the treſpaſſes were it- 
a voluntary, and tender of amends; zdly, a diſtreſs taxt!, 
damage feafſa:t, for the ſame treſpaſs ; Athly, that the catis 
eicaped on account of the fences being out of repair; 5, 
a licence. To all the ſpecial pleas, except that of the . 
cence, there were new aftignments, and to the new allgr 
ments ſunilar pleas, and ittues taken on them, on whict? 
general verdi was found for the plaintiff, with. 58. Ca 
mages; but the judge did not certify. The prothonota's 
taxed full colls to the plaintiff, on the ground that where 
an iſſue on a ſpecial plea is found for the plaintiff, he is c. 


titled to full coſts, though the damages be leſs than 4058. 0 
rule 


1— 
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rule was afterwards obtained, to ſhew cauſe why the taxa- 
tion ſhould not be reviewed? But the Court, on ſhewing 
cauſe, aid, that the practice was confirmed by the caſe of Red- 
ridve v. Palmer, which was decided upon great conſidera- 
tion, and diſcharged the rule. 


te defendant plearled two ſpecial pleas of juſtification on the 6 
particular day: the plaintiff in two new aſſignments, replied, 
that the treſpaſs was committed on other days, and other oc- 
cations. On both theſe, iſſues were taken, which were found 
for the plaintiff, with 1s. damages. A rule was obtained to 
ſhew cauſe why the maſter ſhould nat be directed to tax the 
plaintiff his coſts on the ſpecial pleas? This was oppoſed on 
the ground that the caſe was ſimilar to where the plaintiff 
in his declaration complains of three ſeveral treſpaſſes, in 
three diſtin counts: in which caſe, if the defendant plead 
two ſpecial pleas of juſtification to two of thoſe counts, and 
the plaintiff abandon them, the plaintiff is not intitled to the 
coſts of thoſe pleas, even though he thould ſucceed on the 
third, Tae covkT denied the ſimilarity, and ſaid, that the 
plaintiff, perhaps with a view to have coſts, had taken in 


the whole complaint in one count: the defendant, by his 


plea, did not juſtify the whole; and therefore the plaintiff 
was obliged to make a new afſigument. The maſter has 
no doubt in the caſe; and according to the conſtant practice, 
the plaintiff is entitled to all the coſts of the pleadings. 


ln treſpaſs, the plaintiff declared in one count for a treſ- Gundry v. Sturt 


af, . 1 " . > 5 1 . nd n diver k . Hil. 27 Geo. 3 
paſs on lands on a certain day, and on divers other days BR. 1 To. Rove 


30. 


I treſpaſs tor fiſhing in the plaintiff's fiſhery, there were yoris v. wat. 
five counts for different places in which the treſpaſs was ſaid dron, Ea. 13 
tbe committed ; on not guilty, there was a verdict for the 2; 3: 22 


. * * * 
plaintiff on the third and fourth counts; and for the defen- 


dant on the firſt, ſecond, and fifth. The prothonotary hav- 
ing allowed the plaintiff coſts on all the counts, it was moved 
') review the taxation. By the Court: The practice is uni 

form, that where the plaintiff has a verdict on any one 
ont, he is intitled to his entire coſts on che whole de- 
caration : and this, although he may put many cauſes of 
Wion, torally different, imo one action, and ſucceed only 
uon one of them. It may at firſt ſight ſeem hard, that 
2 plaintiff ſhould have his whole cofts, when he fails nine 
parts in ten; but till che court ſhall, upon conſideration, 
wake a new rule for this purpoſe, we are bound to follow 
ve eſtabliſhed practice. 


Black. 199. 


And, if it appear from the ple dings, that the freehold Lord Dacre v. 


ud rot come in queſtion, the plaintiff ſhall have full coſts. — Ly * 7 
This was a declaration in treſpaſs for breaking and enter- 1 Bl 3 = 31 


nz the plaintiff's free warren, and chaſing, hunting, and 
Aung game thereon. On not guil pleaded, and trial by a 
ou 


pecial jury, the defendant was guiky, with damages 6d. 
Vn a motion on behalf of the plaintiff to tax full colts, THE 
© Bow. COURT 


»& enh24D24c ͤ—T— oo” 
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900. 


Roynolt v. Ed- 
vares, M 35 
Geo. 3. R.B. 
CTer, Rep, 11. 


Action (Treſpaſs : Injuries to Property). 


COURT were of opinion, that the ſtatute is confined to {yg 
actions of treſpaſs, where the ſoil or land is mentioned n 
the declaration, as the ſubject of the treſpaſs complained d 
und that in actions inſtituted merely for breaking free wy, 
ren, it is impoſſible the title of the ſoil can ever come y 
ueſtion ; for though both may concur in one perſon, 
he title to the free warren is always collateral, to that of tie 
land; for a man may have a free warren in aliens ſole. 
Any man might have always Ws 6 an action of tre. 
paſs for hunting upon his grounds. For this injury, amony 
others, the ſtatute of Glouceſter gave coſts as well as & 
mages. But the ſtatute of Cay. 2. to prevent vexation, ow. 
eel the cofts, and if leſs than 408. are recovered, by tha 
ſtatute, there can be no more coſts than damages: how. 
ever, the {tat. 4. & 5. ill. & Max. c. 23. \ 10. enacts, Tha 
if any inferior tradeſman, apprentice, or other d:fſolute per 
fon, ihall hunt, hawk, fiſh, or fowl, they ſhall be ſubject u 
the penalties, and may be ſued for their wilful treſpaſs, u 
coming on any perſon's land; and, if found guilty, the 
plaintitf ſhall recover full coſts. —In this, which Was 21 
action of treſpaſs, the declaration ſtated, that the dcten- 
dant, “ being a diſſolute perſon, neglecting his cinploy- 
ment,“ and following hunting, and other game, and br 
no means qualified by law 0 to do, broke and enter 
the plaintiff's cloſe, &c. againſt the form of the ſtatue 
On not guilty pleaded, there was a verdict for the plaitift 
with 18, damages, ſubject to the opinion of the court upai 
the cafe, which ſtated in ſubſtance, that the defendant wa: 
a huntiman, and went out by his maſter's orders with che 
hounds, and beat over the plaintiff's grounds: that the plain. 
tiff deſired the defendant to go off his land, which he refuſec; 


and at length found a hare, and hunted her over fever 


pieces. By the Court: The ſtatute gives no new cauſe 0 
uction, the old right of action always exiſted, and does fit 
exiſt, The plaintiff complains of a treſpaſs, and ſues to 
the common-law remedy. He alſo ftates collateral circun. 
ftances, which under the ſtatute would entitle him to cot 
upon a verdict for ſmall damages. If he proves theſe ci. 
cumſtances he has his full colts; if they are not proc 
they are mere words of ſurpluſage, and the defendant ftands 
exactly in the fame ſituation as if the Stat. 4 & 5 Will an 
Mar. had never been made. Poſtea to the plaintiff and vets 
dict, by conſent that the defendant was not a diſſoluie pet- 
ſon, but guilty of the treſpaſs, damages 18s. coſts 15. 

On the trial of this action, it appeared in evidence, thats 
treſpaſs was committed by the defendant in courting over? 
cloſe belonging to the plaintif. who, four years befart, bd 
given a general notice to the defendant net to treſpaſs e bis 
land. It appeared alſo, that the defendant was anxious u 


avoid treſpalling on the plaintiff's grounds, and that he mad: 
o enquia 


; 


enquiries 
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to ſuc enquiries reſpeRting the plaintiff's boundaries. The judge, 
ned u at the inſtance of the plaintiff, certified that the treſpaſs 
ed dd, was wiltul and malicious, in order to entitle the plaintiff to 
u. full coſts, under the ſtat. 8 & g Will. 3. c. 11. & 4. (1) con- 
ome in ceiving that he had no diſcretion on the ſubject ; nevertheleſs 
In, wet refers ing liberty to the defendant to move to ſet aſide that 
of the certificate, if the court thould be of opinion that the ſtatute 


9 
* 


was not compulſory on the judge. A motion to that effect 


2 


2 


f trel was made ; and it was argued, that the ſtatute did not extend 

among indiſcriminately to all caſes of treſpaſs after notice, but that 

as . it was only intended to apply to wilful and malicious treſ- 

low. paſſes, Bur the Court retuſed to grant the rule, ſaying, it 

y that was ſettled in Swinnerton v. Farvis, Ea. 22 Ges. 3. C.B. 

bon. after much argument, that if it appears that the treſpaſs, how- 

, Tha ever trifling, was committed after notice, the judge is bound 

f. ta certify under the flatute ; and that it was proper to adhere 

ech to the rule. 

fs, 1 And it ſeems that the judge has no diſcretion, even where Gely » Day, 

', the de treſpaſs is a continuation of that committed before no- d m7: 26. 
178 3. Fin. 


48 20 uce; for where the defendant and others were playing at 


Icten- cricket on the plaintiff's ground, and were warned to go 
Ploye off, notwithſtanding which they continued to plav, and 12 
d by mages 30s. The judge (Baron Perryn) was applied to for 
ered a certificate, and Swinnerton v. Jarvis was cited. The 
ave judge at firſt was of opinion, that there being no new treſ- 
tif. paſs, but a continuation of the former, that it differed from 
pol that caſe ; but afterwards, having conſulted Heath, J. he 
| Was laid the point had been —. and that the judge had 
h te no diſcretion. 

am- 

ulec; — lms 

vera! | ; 

fe of (1) By the ſtat. 8 & 9 #7ll.3. c. 11. $ 4. it is enacted, that in all actions 
. il of treſpaſs in any of the courts of record at Weſtminſter, wherein, at the 


; for 

. 1s hand, on the back of the record, that te treſpaſs uf u which any 
um. aeſendant Hall be found guiliy was wilful and malicious, the plaintiff ſhall 
colts ecover not only his damages, bur his full coſts of ſuit. 

cu. 

wed, 

2n0s 

and 

vel 


we 
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ul of the cauſe, it ſhall appear, and be certified by the judge, under 
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Thu: 
; ſion fro 
N III. Actions founded on Contratt. bankru] 
| allied up 
| 1. The Action of Account. met. 
. appeare 
; Age : a 3 plaintiff 
| Godfrey v. In an action of account, it is a rule in . pleading, that for mot 
N 1 10 whatever matter can be pleaded in bar, muſt be fo pleade, 6011 9 
3 Will, 74, 94, and cannot afterwards be pleaded before auditors ; and die bankruj 
113. reaſon 1s, to avoid trouble and charge to the parties, for you dere ha 

ſhall not lie by and plead before auditors, what you miyjt foreign 
have before plead.d in bar. Another rule in pleading in the ban 
this action is, that if the party is once chargeable and ac. palicie: 
countable, he cannot plead in bar, except in the caſe of: the aſſi 

releaſe, or plene computavit; and theſe exceptions are, be- intitled 

cauſe a releaſe, and having fully accounted, are total ex- ts his 
tinctions of the right of action; which the court is to judge plaintit 
J of, and even in theſe two caſes, they muſt be pleaded ſpe- againſt 
| cially, and cannot be given in evidence on the plea of ne . no divi 
; ques receiver; a third rule is, that nothing can be pleaded cautio! 
: before auditors contrary to what has been pleaded before, paid th 
0 and which has been found by verdict; becauſe it would in- correſp 
troduce either contrary verdicts, or two verdicts of the lame, was er 

1 which is abſurd. clearly 
| And if a defendant has paid over as a truſtee, he has exe- judgm 
| cuted a truſt, and then it is a bar to the action, he never was And 
J accountable, the ſan 
| an afſy 
- 2. The Adtion of Aſumpſit. lon ſo 
1 was al 
2 Burr, 10122. Implied oſſumpſit.] The action for money had and recei- * 
2 v. K 350 © is a kind of equitable action, founded on the principles 0 * » 
| ok "on 1588. juſtice, by which money which ought not in juſtice to de la P q 

Doug. 138, kept, may be recovered: it is a very beneficial action, nc * 4 

therefore much encouraged; and the courts have of hate order 

| years much extended it; — it lies only for money, whict, . 
f ex &quo et boo, the defendant ought to refund: the plamtif 5 | 
f can recover no more than he is in conſcience and equity e- * 5 
ö titled to: for it is conſidered like a bill in equity; and in 3 
order to recover money in this form of action, the party +, 

muſt ſhew that he has equity and conſcience on his ſide, and Tp 

that he could recover in a court of equity. The defence 1s EE 

any equity that will rebut the action; for the charge ad 

defence in this kind of action are both governed by the true (1) 

equity and conſcience of the caſe, , _—_ 

| 2 Burr. 1012. Therefore, if money, which there was no ground to claim — Jon 
| 3 Ter. Rep. 287. in conſcience, be paid under a miſtake, the party may te- near, 


cover it back again bv this kind of action. 
| 8 Y | | Thus, 
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fron from foreign correſpondents, del credere (1), and the 
bankrupt had been an underwriter, and ſubicribed policies G.. z. E. K. 
lied up with the plaintit? 's name, for the plaintiff's toreign 12% K 285. 
correſpondents, who were unknown to the - bankrupt: it 

appeared on a ſpecial verdict in an action brought by the 

plaintiff againſt the delendants, as aſſigners of the bankrupt, 


bor money had and received; that loſſes, to the amount of 
W 6611 gs. 10d, had happened on theſe palicies before the 


bankruptcy. And that the plaintiff being tuch broker dil cre- 
dere had, after the bankruptcy, paid the amount thereot to his 
foreign correſpondents : that the plainuif was made debtor by 
the bankrupt for the amount of the premiums on the above 
policies, viz. 13561. the whole of which the plaintiff paid to 
the aſſignees, under a miſtaken idea, not knowing that he was 
intitled to deduct thereout the amount of the loſſes paid by him 
tz his foreign correſpondents, on account of the bankrupt. The 
plaintitf had proved the 66411. gs. 10d. under the commiſſion 
againſt the bankrupt; but, diſcovering his miſtake, received 
no dividend, and gave the aſſignees notice of ſuch mittake, 
cautioning them againſt making any dividend, until he was 
paid the ſum of 6611. ys. 10d. which he had paid over to his 
correſpondents. "The queſtion was, whether the plaintiſt 
was entitled to recover in this action? and the court were 
clearly of opinion that he was; and there was accordingly 
judgment for the plaintiff. 

And if money be paid by mijtake to an agent, who places putter 2. Harri- 
the ſame to the account of his principal, but dees not pay it aver, fon, Hil. 17 
an aſſumpſit for money had and received to the uſe of the per- — 3 NN 
ſon ſo paying it by miſtake, will lie againſt the agent. Ihis bd 
was an aCtion for money had and received, brought by the 
plaintiff to recover back trom the defendant, a ſum of 2 100. 
paid to him as due upon a policy of infurance, as agent for 
the parties inſured, who were reſident at New Vork: this 
ſum the plaintiff had paid, thinking the loſs was fair, and 
the defendant paſſed the whole ſum in his account with his 
principals, and gave credit to them for it againil a ſum of 
zoool. in which they ſtood indebted to him: afterwards no- 
ice was given by the plaintiff to the defendant, that it was 
4 foul lots, At this time nothing had happened to alter the 
lituation of the defendant, or to make it different from 
what it was when the loſs was adjuſted ; he had accepted 


— 
— —__——— — —— 


(1) A commillion 4-{ Heere, is an undertaking by the broker, in 
cenſideration of an additional premium to inſure his principal . againkt 
any loſs or contingency which may happen, by reaſon of thoſc witly 
whom he may deal or tranlad the buſinets committed ro his manage- 
meat, 1 Ter, Rev. 112, 


4 ng 


* 


Thus, where the plaintiff was a broker, with a commiſ- Biſe v. Di kaſon, 
& al. on. of Bar- 
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no freſh bills, advanced no ſum of — 7 nor given aq 
new credit to his principals ; but affairs between them a 
him remained preciſely in the ſame ſituation : the queſtion 
was, whether this action could be maintained againſt the 
defendant as agent of the inſured ? which depended on this, 
whether the defendant's having placed this money to th: 
account of his principals, in the manner before ſtated, wa 
equivalent to a payment of it over? By Lord Mansfe(, 
and the court: In general, the principle of law is clear, tha 
if money be miſpaid to an agent expreſly for the uſe of his 
: e, and the*agent has paid it over, he is not liable 
in an action by the perſon who miſpaid it; becauſe it i 
Juſt that one man ſhould not be a loſer by the miſtake of 
another, and the perſon who made the miflake is not with. 
out redreſs, but has his remedy over againſt the principal; 
on the other hand, it is juſt, that as the agent ought not to 
loſe, he ſhould not be a gainer by the miſtake; and, ther- 
fore, if after the payment ſo nity - to him, and before he 
has paid the money over to his principal, the perſon cor- 
rects the miſtake, the agent cannot afterwards pay it over 
to his principal, without making himſelf liable to the zeal 
owner for the amount: but the preſent caſe turns upon 
this, that the agent was precilely in the ſame ſituation at the 
time the miſtake was ee as before. The jury were 
embarraſſed on the queſtion, whether this was a payment 
over; to many purpoſes it would be ; but it has been ar- 
gued, that this is not à mere placing to account, but a making 
reſt; and it it were, it would not vary the caſe a ſtraw: 
there was no new credit, no acceptance of new bills, no 
freſh goods bought or money advanced; in ſhort, no altera- 
tion in the ſituation which the defendant and his principals 
ſtood in towards each other, when the loſs was adjuſted: 
if there had been any new credit given, it would have been 
proper to have left it to the jury to ſay, whether any pre- 
judice had happened to the defendant by means of this pay- 
ment ; but here no prejudice at all is proved, and none is to 
be inferred : under theſe circumſtances, the defendant has 
no defence in point of law; and in point of equity and con- 
ſcience, he ought not to retain the money in queſtion. _ 

But an action for money had and received, will not le 
againſt a known agent or receiver, for money paid valun- 
tarily to ſuch agent, for the uſe of his principal, unleis he 
has paid it over after notice not to do ſo: but ſuch action 
muſt be brought againſt the principal only. This was an 
action for money had and received to the plaintiff's uſe, 
and was brought with intention to try the right of _ 
Wi dſor to a quit rent of 1s. and to another ſum of 6: 
for miſes: 0: the opening of the cauſe at the trial, 
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ant was Lady Windſor's receiver, and had demanded the 
1s, and 6d. of the plaintiff as ſuch; that the plaintiff paid the 
18. and 6d. to the defendant, and took a receipt for them, by 
E which the defendant acknowledged to have received them 
for the uſe of Lady Windſor ; that, in fact, theſe ſums 
were not due to Lady Windſor, and, conſequently, this 
action well lay againſt the defendant, into whoſe hands 
they were paid. UT the judge {Baron Perrott) was of 
opinion, that under theſe circumſtances, the action did not 
lie againſt the defendant ; that nothing could be more ab- 
{urd than to make the collector or receiver of another per- 
{on liable to an action tor every payment that was volun- 
tarily made to him, aud to leave him io be defended or de- 
erted by his principal, as ſuch princ pal ſhould think fit. 
That it was, in his opinion, yet ſtill more abſurd, as he did 
not ſee how a verdict given in this cauſe, could ever be re- 
ceived in evidence for or agaiuſt the right, which might in 
a future cauſe come to be tried; that if this action lay, in 
ſuch a caſe as this, it would lie againſt every attorney who, 
dy his client's directions, thould demand and receive money 
15 due to his client, which the ſuppoted debtor might 
voluntarily pay, and afterwards think fit to diſpute. He 
thought, that if the 18. and 6d. had been paid over to Lady 
Windtor, the plaintiff might caſily prove it; and if it was 
not paid over, yet the payment to her receiver was pay- 
ment to her; and therefore, the action ought to have been 
brought againſt her. He therefore nonſuited the plaintiff; 


fterwards, it was moved to ſet this nonſuit aſide. But HR 


©0URT were unanimous, that upon the facts ſtated as 
idove, the plaintiff ought not to recover againſt the de{en- 
cant, and that the action ought to have been brought 
wainſt Lady Windſor herſelf, and not againſt her agent. 
Lord Mansfeld ſaid, he kept clear of all payments to third 


perſons, but where it is to a #nown agent; in that caſe, the 
tion ought to be brought againſt the principal, unleſs in 


ſpecial caſes, as under notice, or mala fide. 


50 a legatee may be cempelled to refund, if a legaey be attins +. Hill, 


dad and debts appear, whether he hath given ſecurity to E 
retur:d or not, for it is the caſe of payment upon a miſtaken 5 


ground. 


a 15 Geo. 3. 
L * Cowpr. 287, 


do, alſo, if money be paid upon a conſideration which 2 zur. 1012. 


izppens to fail, the party may recover it back again by 
"us kind of action. | 

Thus, in an action of aſſumpſit for goods ſold and deliver- 
ech money paid, laid out, and expended, and money had and 


Shove v. Webb, 
Ea. 27 Geo. 3. 


ceived, there was a verdict fer the plaintiff, ſubject to the B. R. 1 Tr. R 


opinion of the court, whether the plaintiff was entitled to 732. 


cover under the circumſtances of the caſe, which were 
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theſe :-—The plaintiff had purchaſed of the defendant, ; 
annuity of 251. to be paid during the defendant's life; ang 
for ſecuring the payment thereof, had taken a bond an 
warrant ot attorney, and alſo an aſſignment of half-pay 
from the defendant. The conſideration for granting thi 
— was a debt of 46l. 19s. gd. ante cedently con- 


tracted by the defendant for goods ſold and delivered, an/ 

a ſum of 71). 178. 6d, paid to him by the plaintiff in 

money: upon the regiſtering of this contract under the ay. 

nuity act, the pate”, ae. was ſtated to be the ſum ct 

118], 178. 3d, paid in money, notwithſtanding part of i 

was for goods fold. The court of common pleas for that 

reaſon ſet aſide and vacated the ſecurity, and the queſtion 

in this action was, whether, as the ſecurity was ſet alide, 

the party could reſort back to the original debt, the fairies 

of which was not impeached, and maintain his aCtion fer 

the recovery of it? By the Court; The ſecurity is ſet afide, 

not on account of any fraud or defect in the contract it 

ſelf, but upon a formal defect in making the memorial, at 

leaſt it was an innocent miſtake of the law ; and that be- 

ing the caſe, when the ſecurity was vacated, the origin! 

contract revived, and as the goods muſt be taken to have 

been bona fide ſold, the plaintiff is entitled to recover for 

them. In regard to the money paid as part of the conli- 

deration, as the ſecurity is not ſet aſide for any fraud in the 

tranſaction, but merely for a miſtake or omiſſion in form, 

it becomes unconſcientious in the party to retain it; and it is 

therefore recoverable on the count tor money had and ge- 
ceived to the plaintiff's uſe. 

cripre 2. Reade, So where aſſumpfit was brought for money had and re- 

— N Ks ceived, to recover a ſum of 40 guineas, which hed been 

bob. paid by the plaintiff to the defendant, for the purchaſe ot 

a leaſchold eſtate; it appeared that the defendant claimed 

the eſtate in queſticn, as adminiſtrator to a perſon who had 

taken out letters of adminiſtration, to the former pofſefiur 

of the eſtate, but in a wrong name. On the fale, the cate 

itſelf was delivered to the plaintiff, but there was no aſhgn- 

ment or other conveyance. from the defendant ; who faid 

that * the premiſes were his right and property, to do 2 

he liked with; and if any thing happened he would te 

the plaintiff righted.” Afterwards, the nephew of the tormer 

poſſeſſor took ont adminiſti ation to him by the right name, 

and recovered poſſeſſion of the premiſes, by ejectment; 

upon the trial, a verdict was taken for the plaintiif, with li 

berty to the defendant to move to enter a nonſult, and 

a motion for that purpoſe having been afterwards made, 

THE COURT were clearly of opinion, that as the more) 

was paid under a miſtake, and on a miſapprelienſion by 

both parties, that the defendant was the legal repreter- 

tative of the leſſee, which it afterwards turned out that 


* 


he was 
lie to 1 
But 
paſſed 
It wou! 
ing Ca! 
ICCCLVC 
genera] 
replied, 
0a 18t 
was an 
mentio 
and W 
curuig 
dant w. 
aſſertio 
ing an 
ment 
neither 
to enci 
of the 
ment v 
denture 
the de 
rity, C 
miſes 1 
plainti! 
laid 12 
by ine. 
uf wa 
ignora 
them, 
out tit 
genera 
fraud ' 
every | 
any fr 
ſtrator 
his ef 
it, bon 
covere 
true ſe 
did no 
neithe 
was it 


Action ( Aſump/it). 


| : 
be was not, the action for money had and received would 
W lic to recover it back. 


But in the above caſe. it is to be obſerved, that the whole Bree v. Hol- 
paſſed by parol; if there had been a regular conveyance, beach, 


it would have been otherwiſe, as appears from the follow- 
ing cafe In an action of aſſumpfit for 2cool. had and 
received to the plaintiff's uſe; the defendant plead-d the 
general iſſue, and the ſtatute of limitations. The plaintiff 
replied, that the writ was ſued out on Auguſt 22, 1780, that 
on 18th February, 1773, the defendant affirmed that there 
was an indenture of mortgage, dated 24 June, 1768, made or 
mentioned to be made, between H. and S. of the one part, 
and W. H. (the defendant's uncle) of the other part, for ſe- 
curing 12001. with intereſt ; that W. H. died, and the defen- 
| Gant was his adminiſtrator ; that the plaintiff relying on theſe 
aſſertions, advanced 12091. to the detendant, on his execut- 
ing an aſſignment of the ſaid mortgage, in which aſſign- 
ment the defendant covenanted wita the plaintiff, that 
neither the ſaid W. H. nor the defendant had done any act 
to encumber the mortgaged eſtate; whereas the aſſertions 
of the ſaid defendant and the recitals, in the ſaid aſſign- 
ment were falſe, inaſmuch as there never was any ſuch in- 
denture of mortgage (1), nor the ſum of 1200]. due to 
the defendant, as adminiſtrator of W. H. on ſuch ſecu- 
rity, or in any other manner; and that neither the pre- 
miles nor any part thereof paſſed by the aſſignment to the 
plaintiff, nor did any eſtate, right, or title therein, or to the 
laid 12001, veſt in lim; that by fraud and impoſition, and 
by ineans of the ſaid falſe aſſertions and recitals, the plain- 
uf was induced to pay the ſaid 1200l. and at the time was 
ignorant of all the matters aforeſaid, and dil not diicover 
them, till within the ſpace of fix years next before ſuing 
out the writ: to this replication, the defendant demurred 
generally. By THE couRT : There may be cafes which 
fraud will take out of the ſtatute of limitations, but here 
every thing alleged in the replication may be true, without 
any fraud on the part of the defendant; he is an admini- 
ſtrator, who finds a mortgage deed among the papers of 
his leſtator, without any arrears of interest, and parts with 
it, bona fide, as a marketable commodity : if he had di{- 
covered the forgery, and had then got rid of the deed, as a 
tree ſecurity, the caſe would have been very different. He 
dic not co enant for the goodneſs of the title; but only, that 
neither he nor the teſtator had incumbered the eſtate. 7: 
was incumbent on the plaintiff ts look ta the goodneſs of the title, 
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(1) It was diſcovered that the mortgage - deed was a forgery. 
So, 
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' So, where the defendant, who was an auctioneer, {1} 
Skinner, Tr. 10 to the plaintiff an intereſt in land, and the plaintiff paid hin 


a depoſit in reſpect of ſuch purchaſe ; but afterwards, up; 
the diſcovery of an objeCtion to the title, and alſo of cer. 
tain circumſtances which ought to have been diſcloſ d a 
the time of the bidding, declined going on with tlie con. 
tract, and brought this action to recover back from the 
auctioneer, the depoſit of gol. which he refuſed to return: 
at the trial, there was a verdict for the plaintiff, and after. 
wards, on a motion for a new trial, the court were unani- 
mouſly of opinion, that the action lay againit the auc- 
tioneer ; and ſaid: The money had not been paid over 0 
the principal, but if it had been fo, yet the objection ap- 
peared to have been made before it either was or ought 
to have been ſo paid over; for the auctioneer is a ſtake- 
holder, a mere depoſitary, and ought not to part with a 
depoſit, till ſuch time as the ſale be finiſhed and complet- 
10 and it appear in the event to whom it properly be- 
ongs. 

But upon a contract for a purchaſe, if the title proves 
bad, and the vendor is, without fraud, incapable of making 
a good one, the purchaſer is not intitled to any damages for 
the fancied goodneſs of the bargain, which he ſuppoſes he 
has loſt. For where the plaintiff bought at an auction a 
net-rent of 261, per annum, for 32 years, for 270l. and paid 
a depofit of 541. it afterwards appearing on looking into the 
title, that the defendant could not make it out, the plaintif 
demanded a return of his depoſit money, with intereſt and 
coſts, and further inſiſted on an additional ſum for damages, 
on the Joſs of ſo good a bargain : the latter the Aal 
cefuſed to do; and on this action being brought, he paid the 
depoſit and intereſt, into court: at the trial, the jury found 
a verdict for the plaintiff, contrary to the judge's directions, 
allowing 20l. for damages: afterwards a new trial was 
moved for and granted. THE couRT being clearly cf 
opinion that theſe contracts are merely conditional, tre- 
quently exprefled, but always implied, that the vendor has 
a good title, and if he has not, the return of the depolit 
with intereſt and coſts, is all that can be expected. 

Allo, though money paid upon a conſideration which 


wall and another, fails, may be reccvered back in this kind of action, yet i 


Fa. 28 Gro 3. 


B. R. 2 Ter. Reh. 


766. 


can only be recovered from the party by whom it was ge- 
_— received, and not from one who joined as a ſurety only. 
— This was an action of aſſumpſit, for money had and fe- 


ceived by the defendant and one W. Avarne (who vas 
outlawed at the ſutt of the plaintiff) to the uſe of the plain» 
tiff, and ſor money lent and paid; upon the trial, a verdic: 
was found for the plaintiff, ſubject to the opinion of the 
court, on a caſe ſtated; and the facts were theie : In ons 

et 


bet, 1 
the 10. 
life of 
ment 

and u 
and de 
the de 
the co 
atteyn 
by the 
the ſar 
this a 
again 
tor vi 
again! 
tiff pu 
he une 
tenaed 


fendan 


Know 

only : 

or ady 
tant R 
ſ. vw: 
Bur! 
at A 
ton n 
plainti 
the 

haus no 
of A 
ne 


10 1 
* inn 


Action ( umpfit). 


bet, 1780, the plaintiff purchaſed an annuity of 100l. for 
the joint lives of the defendant Raſtall and Avarne, and the 
liſe of the ſurvivor, for 57 5l. and for the ſecuring the pay- 
ment thereof, the 3 and Avarne gave a joint bond 
and warrant of attorney; and alſo executed a deed of grant 
and demiſe of certain lands; upon the back of whuch deed, 
the defendant Raſtall and Avarne, ſigned a joint receipt for 
the conſideration money. Neither the band, nor warrant of 
attorney, nor indenture, was inrolled within 'the time preſcribed 
by the Patute, reſpecting the grants of life annuities, whereby 
the ſame became void; afterwards, the plaintiff having brought 
this action, the defendant, Raſtall, filed a bill in chancery 
againſt the plaintiff, impeaching the grant of the annuity, 
for want of conſideration, and praying an injunction 
againft further proceedings in the preſent aCtion : the plain- 
tiff put in his anſwer to this bill, in which he admitted, that 
he underſtood that the ꝛbhele of the purchaſe maney was in- 
tended ts be applied to the uſe of Avarne only, and that the de- 
fendant Raſtall was only a ſurety for Avarne ; but did not 
Know whether the whole was aCtually received by Avarne 
only : but he ſaid he would not have purchaſed the annuity, 
or advanced the 5751. unleſs upon the ſecurity of the defen- 
cant Raſtall, and of the aſſignment made by him. Abburft, 
. was of opinion, that the action was well brought. 
Bur by Buller, J. It was clearly underſtood at the trial, 
tat Avarne, in fact, received the whole of the conſider: - 
den money, and on this caſe it muſt be taken, that the 
plantiff was ouly a ſurety : now, on ſtrict principle of law, 
dhe contra&t became void, by the act of the plaintiff, he 
hs no ground to recover back the money, for the neglect 
ea plaintiff” cannot raiſe a debt in a defendant ; it here 
farmed nv part of the contract, and if he can recover at all, 
* mult be on equitable principles: but as againſt a ſurety, 

raft cannot be carried beyond the ftrid letter of it: 
in can the plaintiff recover againſt this defendant on 
zultable principles? It appears that the money was ad- 
vinced tor the uſe of Avarne, and that he only was bene- 
tel "by it; but there is no equity in ſaying, that a perſon 
v3 has ouly lent his name by way of ſecuring the payment of 
a, Mall he anſwerable for the conſederation money of 
"at annuity, for whica he has not pledged his ſecurity, and 
aun which he has received no benefit whatever. Could the 
P-antit recover this money againſt this detendant in a court 
equity? The caſe of the Attorney General v. Randall 
ad others, 2 Eg. Caf. abr. 742. is very ſtrong to ſhe that 
could not, and that equity diſtinguithes between the per- 
was who join in a receipt, and him who actually receives 
t; there, tough a receipt had been ſigned by three truſ- 
ifes, yet the chancellor decreed, that the one only who 


7 had. 
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had, in fact, received the money, ſhould be accountable fy 
it: the receipt in this caſe is not concluſive againſt him, x 
he was only a ſurety, and, in fact, received no part of the 
conſideration money. In conſcience, he only who received 
the money ought to be obliged to pay it back; and a cour 
of equity would enquire, in this caſe, whether the party hal 
received the money or not. Now, if a court of equi 
would give this plaintiff no relief, we ought not to perm 
him to recover in a court of law, in an action founded u- 
on equitable principles. Greſe, J. The money is not r- 
ceived by the defendant to the uſe of the plaintiff, nor len 
to the defendant, but advanced to Avarne, and the deſen- 
dant, for the benefit of Avarne, in conſideration of an an- 
nuity, ſecured by bond to the plaintiff: then it is neither 
money lent to be repaid, nor received for the uſe of the 
plaintiff: ſo that in ſtrict law, the evidence does not prove 
either count of the declaration. In reſpect to equitable 
principles, it appears plainly, that in fact the defendant has 
had no benefit from this money, Avarne had the whole; 
then Avarne ſhould be anſwerable for the whole. It is true 
that the defendant conſented to become ſurety for Avarne, 
but he was ſurety for the payment of the annuity, and not 
for the repayment of the conſideration- money; and he en- 
tered into a ſecurity which the plaintiff has deſtroyed: but 
this raiſes no equity againſt the defendant, who has received 
no benefit in favour of the plaintiff, who is alone in fault; 
and therefore the action cannot be ſupported. Poſtea to the 
defendant. 

2 Burr, 1912. So, alſo, if money be got through impeſition (expreſs ot 
implied) or extortion, or oppreſſion, or an undue advantag! 
taken of the plaintiff's ſituation, contrary to laws made for 
the protection of perſons under thoſe circumſtances, it may 
be recovered back again in this action. 

Robſon v Taton, Thus, where the defendant was actually indebted to the 

3 7, plaintiff; and one Davis having procured a forged power d 

N. 1 7%. Kn. 8 

"i attorney, went to an attorney of the name of Hodgſon, 
and authorized him to bring an action in the court of com- 
mon pleas, in the name of the plaintiff, which he accor- 
ingly did under ſuch forged authority. And the detendart, 
as the action was in the plaintiff's name, and it appeared 
from the record, that Hodgſon was the attorney put in by 
the plaintiff, paid the money into court, which Hodgſo! 
took out, and paid over to Davis, who was never heard of 
afterwards. On an aſſumpſit afterwards being brought to 
recover this money again, THE COURT were clearly 0 

> opinion, that the payment made under the above circum- 
ſtances, could not be conſidered as a payment to the plain- 
riff; and that the defendant was ſtill liable to him: but that 
the defendant might take his remedy againſt the ory 
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who truſted to the warrant of attorney; and that Davis, 
who committed the forgery, was liable to him. | 
So, where the e who had a houſe both in Ame- cheap v. Harley | 
rica and London, drew two bills in America of the ſame tenor & . cited | 
1 


nad date on their houſe in London, in favour of the plain- 3 Ter. Rep. 127. 
tits; one of them being loſt, came to the hands of a third 

perſon, who forged the payee's indorſement, and received 

che amount of it from the defendants : afterwards the real 

payees ſued them on the other bill, and the payment of 

the forged one was held to be no difcharge, and the plaintiffs 

recovered the amount of it. | 
So, alſo, aſſumpſit for money had and received, will lie by Clarke v. Shee | 

the true owner of money or notes againſt a third perſon, aud Johnſon, M. 1 

Wa kf - . 1... Geo. 3. B. R. f 

into whoſe hands they have come mala fide, provided their Corp. 197. 

identity can be traced and afcertained. "This was an action 

of aſſumpſit for money lent and advanced, money laid out 

and expended, and money had and received. On the trial, 

a verdict was found for the plaintiff, ſubject to the opinion of 

the court on the following cafe, viz. one Mood being a clerk 

to the plaintitt, who was a brewer, and receiving money from 

the plaintiff's cuſtomers, and alſo negotiable notes for the 

plaintiff's uſe in the ordinary courſe of buſineſs, paid ſeveral 

ums with the ſaid money and notes, at different times, to 

the amount of 459l. 48. 4d. to the defendants upon the 

chances of the coming up of tickets in the State Lot- 

try of 1772, contrary to the lottery. act of that year. 

The plaintiff's and Nodes, ſureties, had releaſed him. The | 

queſtion was, whether od ought to have been ad- | 

mitted as a witneſs to prove the above caſe; an! ſuppoſing | 

ks evidence admiſſible, whether the plaintiff was intitled to 

cover in this action? By the Court: As to the firſt quei- 

tn, tiere can be no doubt but that ad was an admiſ- 

bhle evidence. In Bub v. Rawlins, in debt, upon the ſtatute 

2 <9. 2. C. 24. againſt bribery, a man who had taken the 

bride y-vath, was held a competent witr.cfs to prove that 

te himfelf had been bribed. In reſpect to the next queſtion, 

£11515 4 verbal action, in the nature of a bill in equity; and 

under the circumſtances of the caſe, it appears that the de- 

eud unt cannot in co: {ciegce retain what is the ſubject- mat- 

rot it, the plaintiff may well ſupport this action. There 

re two forts of prohibitions enacted by poſitive law, in re- 

ect of contracts. 1ſt, To protect weak or neceſſitous men 

om being over- reached, defrauded, or oppreſſed: then the 

_ in part delicto, patior eff conditia defeudentis does not 

wil; and an action will lie, becauſe, where the defendant 

poſes on the plaintiff, it is not par delitum. The next 

ot ot prohibition is founded upon general reaſons of po- | 

vcy and public expedience: there, both parties offending, are 


equally 
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equally guilty : par eft delictum, et potior eft conditio definin 
tis. The ts the peta. 4 is of this Fl ad 
in this caſe, no doubt but the defendant and the wits 
Zaed were equally guilty : bat the plaintiff does not ſue a 
anding in the place of Mood his clerk ; for the money ar 
notes which oo pou to the defendants, are the identia 


ae paid bona fide, and upon a valuable conſideration, they 
never ſhall be brought back by the true ow..er ; but when 
they come maia fide into a perſon's hands, they are in de 
nature of ip-cthc property, and if their identity, can be 
traced and aſceriained, the party has a right to recover: i 
!s of public benefit and example that he ſhould : but other. 
wie, if they cannot be followed and identified; becauſe then 
it might be inconvenient, and open a door to fraud. Her: 
the plaintiff ſues for his identified property, which has con: 
to the hands of the defendants 3 and illegally, i 
breach of the ad of parliament, therefore they have us 
right to retain it; and, conſequently, the plaintiff is entitle 

to recover. 
Smiths Barrows, One partner may maintain an action for money had and 
* 1 received againſt the other par: ner for money reccived to the 
= * feparate uſe of the former, and bogus (5 carried to the pan. 
nerſhip- account. The plaintiff and his father had been in 
partnerſhip together, during which time, one Keate became 
indebted to them in 5311. the father died, leaving the plain- 
tiff his fole executor ; after the death of the father, the plait- 
tiff took the defendant into partnerſhip, and Keate became 
indebted to thoſe two in the further ſum of gol. Keate afer- 
wards aſſigned his effects to truſtees, for the benefit of hi» 
creditors ; two dividends were made by the truſtees: the 
arft, which was made to the plaintiff and defendant, was 
divided between them according to their ſeveral propertics, 
v1z. the proportion of the dividend on the firſt debt of 531. 
to the plaintiff's ſeparate uſe ; and the proportion of the d- 
vidend on the ſecond debt of gol. in moicties between them 
After this, the truſtees tranſmitted a bill of exchange to thc 
plaintiff and defendant in their joint names, and the defer- 
dant alone received the money under the partnerſhip-frn. 
The plaintiff's proportion of this ſecond dividend, ſo far 2 
related to the original debt of 5311. was 79l. 148. 6d. is: 
which this a ion for money — and received was brought 
A rule was obtained to ſhew cauſe why the verdict, w 
had been obtained by the plaintiff, ſhould not be ſet aide, 
two grounds: 1ſt, Becauſe the action ought to have bern 
brougbt by the plaintitf as executor, or — partner; 
2dly, Becauſe the remittance being made to Smith and Bat- 
row, it appears to have been received on a partnerihp 
tranſaction. 
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tranſaction; and one partner cannot maintain this action 
againſt another, becauſe a receipt by one is a receipt by 


fender 


in the 
can be 
ver: K 
other. 
e then 

Here 
come 
Iv, in 
Ve 16 
-neitled 


were concerned, if, as between the plaintiff and the defendant, 
the latter has received a ſum of money for the ule of the for- 
mer; with reſpect to the other objection, it appears that the 
defendant has received a ſum of money partly on the plain- | 
titk's own ſeparate account, and partly on he partnerſhip- 1 
account z the former of which he wrongfully carried to the | 
partnerthip-account ; but that being his own act, and it be- | 
ing againſt the truth and juſtice of the caſe, he ought not to 
be permitted to ſet up the partnerſhip as a defence to this 
action. If the plaintiff had received this money, he would have 
been intitled to have ſet apart for his ſeparate ute, the whole 
ſum, except that part which belonged to the partnerſhip- 


rt ; aud both. But, by the Court, This action is not only properly ö 
Witte! brought, but it could not have been brought in any other 1 
(ve 3 m; for, if the action had been brought by the plaintiff as } 
ICY at ſurviving partner, it would have been neceſſary tor him to 1 
Jentica have ſhewn that he and the deceaſed partner had a joint 9 
r notes cauſe of action; but chere never was a joint cauſe of action 4 
n, they in the plaintiff and his late partner againſt this defendant : | 
Whit: and it is immaterial to look back to fee how three perſons | 

| 


id and 


to the account ; then the circumſtance of the defendant's having 

e pan received it cannot alter the right. 

cen in The rule is, in pari delicto, potior eff conditio deſendentis : growning «. 
ecame and there are ſeveral other maxims of the fame kind. Where Morris, Ea. 18 
plain- the contract is executed, and the money paid in par: deliclo, — er 
plain» this rule certainly holds, and the party who has paid it can- 2 


not recover it back : for inflance, in bribery, if a man pays | 
a ſum of money by way of a bribe, he can never recover it 
in an action, becauſe both plaintiff and defendant are equally 
criminal. 


came 
Alter- 
»f his 
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, was So alſo in this caſe, which was an aCtion for money had 
erties, and received, it appeared that the plaintiff and defendant 
531l, were both lottery- office keepers, and during the drawing of 
he d- the lottery, entered into an agreement, mutually to inſure the 
them number of a ticket with each other ; upon condition that he 
0 thc whoſe number ſhould be drawn on the day next following 
efer- the agreement, ſhould receive from the other an undrawn 
rm. ucket, or the value of it at the market price. The defen- 
ar 2 dant's number being drawn, he choſe the price of an un- 
. for drawn ticket; and received the amount from the plaintiff; 
ugh, the next day, each inſured another number upon the ſame 
rhich terms, and ſo the contract was continued from day to day: 
e, on it afterwards happened that the plaintiff's number was | 
bern Tawn, when the defendant, inſtead of complying with the | 
ner: terms of the agreement, as the plaintiff had done, refuſed 
Bar- to give the plaintiff either an undrawn ticket, or the va- 
rthip lue of it. Neither of them had any tickets in their poſ- 
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ſeſſion, which rendered the contract illegal, and _=_ '% 


* 


ſtatute. The queſtion was, Whether the plaintiff was i. 
titled, in diſaffirmance of the contract, to recover back te 
ſum which he had paid upon this illegal tranſaction? 
lord Mansfield. The plaintiff is himſelf a Jottery-ofic 
keeper, and brings this action, wot for money paid by hin 
to the defendant for inſuring, but for money paid by him + 
the defendant, in conſequence of his having iniued the d. 
ferdant's ticket: ſo that the plaintiff is not only in pri & 
licto, but alſo ſtands in the light aud under the deſcripij aa 
that ſpecies of inſurer from whom the ſtatute meant to pro 
tet the unwary. A nonſuit was entered. 

But where contracts or tranſactions are prohibited by g- 
{itive ſtatutes, for the ſake of prot-Cting one ſet of men from 
another {et of men; the one from their ſituation aud cond- 
tion, being liable to be oppreſſed or impoſed upon by the 
other; there, the parties are not in par: delifto; and, in fur. 
therance of theſe ſtatutes, the perſon injured, after the tran 
action is finiſhed and completed, may bring his action, and 
defeat the contract: For inſtance, by the ſtatute of uſur, 
taking more than 5 per cent. is declared illegal, and the con- 
tract void; but theſe ſtatutes were made to protect needy 


and neceſſitous perſons from the oppreſſion of uſurers ag 


monied men, who are eager to take advantage of the d. 
treis of others; whilſt they, on the other hand, from tie 
preſſure of their diſtreſs, are ready to come into any terms, 
and with their eyes open, not only break the law, but con- 
plete their ruin. Therefore the party injured may bring an 
action for the exceſs of intereſt. 

So, the ſtatute reſpecting lottery- tranſactions is mae t2 
protect the ignorant and deluded mul:itude, whio, in hopes Ct 
gain and prizes, and not converſant in calculations, are drawn 
in by the office-keepers. In theſe caſes, the court will uit 
aſſiſt the party who makes the illegal contract to rech 
any money he may win of the office-keeper ; but he (hal 
have his action for all the money which the ofhce-keep®! 
has got from him. This was aſſumpſit for money had and 
received to the plaintiff's uſe; and it appeared that the plan. 
tif? had inſured lottery-tickets at the defendant's office, ad 
paid premiums thereon, to the amount of 641. 19s. Ihe 
plaintiff was, upon the whole, a winner; and there was s 
balance due to him from the defendant of gol. this the le- 
fendant refuſed to pay, on the ground that the inſurance u 
illegal; and he alſo refuſed to return the premiums. On c. 
trial, there was a verdict for the plaintiff for 640. 178. wii 
it was afterwards moved to ſet aſide, on the ground that the 
plaintiff was in pari deliffo, Bur the Court were um 
mouily of opinion that the verdict was right, and Blact- 
fiene, J. faid, that the contract on which the plaintiff 1 
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ift tle us money was not criminal, but merely vaid; and there- l 
5 I fre having advanced his premium, without any conſidera- [ 
Ck th tion, he was entitled to recover it back. | 
1: & So, alſo, in an action of aſſumpſit brought againſt the Jaques v. Withy i 
offt detendunts as partners and keepers of a lottery- Office, to re- 2 Reid, Tr. 28 | 


cover back a tum of money paid by the plaintiff for inſuring — 2 


tickets in the lottery of 1781. At the trial, the plaintiff was 
nonſuited, on the ground, that both parties being engaged in 
an illegal tranſaction, a court of juſtice could not be called 
upon to the aid of either. A rule having been obtained to 


y hug 
um th 
he de- 
grid. 
tion of 


0 pre- he cauſe why the nonſuit ſhould not be ſet aſide, lord | 
Liyghborough, after the caſe had been argued, and time | 

dy pe- taken to conſider of it, declared that the three other judges ! 

n [rum contrary to bis opinion) thought the caſe of Jaques v. G5 1 

cond irhtly good law, and fit to govern the preſent. 1 

by the So, where an action 4 been brought ſome time before Cobden v. Kend- | 

n fur. by the preſent defendant, as indorſee of a promiſſory note "ies, 3 1 

traut for 1501. againſt the preſent plaintiff as the maker: in which 4 Tor: Rep 432. | 

Nl and cauſe interlocutory judgment had been ſigned, and a writ of 

ulury, nquiry executed; after which the cauſe was compromiſed, by 

© con. C3.den's paying part, and giving a warrant of attorney to 

needy confeſs judgment for the reſidue of the 150]. In the inter- 

TS aid val, between the time when the warrant of attorney was 

e dh. civen, and the time when the money became due, accord- 

m tie ng to the defeaſance thereof, Kendrick told his attorney that 

terms, de was glad it was ſettled, for that he had only given 10l. in 

Com- 


ch, and his promiſſory note for it; and that he knew it 

was a lottery tranſaction. This action was now brought k 
to recover back the money ſo paid, on the ground of want | 
of conſideration ; and that that was knowa to Kendrick at | 
the ume he togk the note. An objection was taken at the | 
inal, that this action was in effect to put the ſame ſum in | 
litigation a ſecond time, which had been recovered in the 


ng an 


de t9 
peo 61 
lrawn 
ll got 


cow: former action by Kendrick againſt C:bden : But lord Kenyon 
 thal Dver-ruled it on the ground that the money had been paid 
ceepe under a compromite, and not under the judgment of a 
id anc court, 
plain- Another inſtance that occurs, is the clauſe in the ſtatute cz, RA. 792 
„ and 5 Gee. 2. c. 24. $ 17. to prevent bad practices from bank- 
The rupts who have not obtained their certificate; and who, for 
was 2 be ſake of obtaining it, will come into any terms, and 
ie de» cauſe their friends to come into any terms which a hard 
e Was creditor may chooſe to impoſe. The ſtatute prohibits © tak- 
n We ung any money or ſecurity from the bankrupt himſelf, 
Which Vor any perſon on his behalf, as the conſideration for | 
at the * {igning his certificate.” Suppoſe a creditor refuſes, un- | 
nam leſs che bankrupt conſents to give him a ſum of money, the 
lac bankrupt gets the money from a friend or relation ; and the 
| 7 Creditor, in conſequence, ſigns the certificate. The bank- 


R 2 rupt 
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eited 2 Plug 66, COMMitted an act of bankruptcy, the defendant, being h 
Bed. N. P. 133. Chief creditor, took out a commiſſion againſt him; bur after 


Action (Aſumpſit). 


rupt renews his trade, and receives every advantage |; 
can derive from having obtained his certificate. He may, 
notwithſtanding, bring his action, and recover the mot 
back. | 

Thus, in an action for money had and received to th 
plaintiff's uſe, it appeared that tlie plaintiff 's brother having 
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wards finding no dividend likely to be made, refuſed to ſy; 
his certificate: but, on frequent application, and earn 
intreaties made by the bankrupt to one Oliver, a tradeſma 
in town, who was an intimate friend of the defendant, wh 


lived in Cheſhire, he got Oliver to write to the detendait f. | WW ma 
veral times; and he at laſt prevailed on the defendant : lis famil 
ſend him (Oliver) a letter of attorney e:mpowering him! preſſed, f 
fign the certificate, which Oliver would not do, unl-is th: WM *>* take! 
bankrupt, or ſome body for him, would advance 49). 2 the w. 

renance © 


give a note for 20l. more; and which, on Olwer's ſigni 
the certificate for the defendant, the plaintiff (who was th 
bankrupt's ſiſter) paid, and gave to Oliver accordingly, wi 
thereupon gave her a receipt for the money, prowiling t 


venture f. 
there is r 
12ht, 


return it if the certificate was not allowed by the chance 1 
lor: the certificate was allowed, and Oliver had paid tht f it 
on the ca 


40l. over to the detendant. This action was brought to . 
cover back the 40l. and the jury found a verdict tor d 
plaintiff, with 4ol. damages, under the direction of lors 
Mansfield, who ſaid it was iniquitous and illegal in the d. 
fendant te take, and therefore it was ſo te detarn this 45). ! 
a man makes uſe of what is in his own power to exit 
money from one in diſtreſs, it is certainly illegal and g- 
preſſive; and whether it was the bankrupt or his ſiſter tha 
paid the money, it is the ſame thing. The taking mon 
tor ſigning certificates is either an oppreſſion on the bat 
rupt or his family, or a fraud on his other creditors. It wi 
a thing wrong in itſelf, beſore any proviſion was mas 
againſt it by the ſtatute: for, it the bankrupt has conlorms 
to all the law requires ot him, and has fairly given vp le 
all, the creditor ought in juſtice to ſign his certificate ; h, 
on the other hand, 1t the bankrupt has been guilty of at 
fraud, or concealment, the creditor ought not to ſigu 
any conſideration whatever. If any near relation is induced 
to pay the money for the bankrupt, it is taking an us 
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advantage, and torturing the compaſſion of his family. 11 | the cred 
is the money of the bankrupt himſelf, it is giving one ciel om 
tor his debt to the excluſion of the others, and a fraud uu; be 
them. It is argued; that as the plaintiff founds her chu Pen 
on an illegal act, the ſhall not have relief in a court of fu. RTE 


tice, But he dil not apply to the defendant or his ag 
to ſign the certificate an an improper or illegal . 
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But as the defendant inſiſted upon it, the in compaſſion to her 
brother, paid what he required. F the att is in itſelf im- 
moral, or a violation of the general laws of public policy, there 
the party paying ſhall not have this action; for where both 


5 parties are equally criminal againſt ſuch general laws, the 
* rule is, patior eft conditio defendentis. But there are other 
** Jaws, which are calculated for che protection of the ſub- 
58 ject againſt the oppre on, exto!tion, and deceit of others; 
* it ſuch laws are violated, and the detendant tabes advantage 
ha of the plaintiff's condition or ſituation, there the plaintiff 
wh ſhall recover. The preſent is the caſe of a tranſgre hon of 
us hu made to prevent oppreſſion either on the bankrupt or 
- lis family, and the plaintiff is in the caſe of a perſon op- 
* preſſed, from whom money has been extorted, and advan- 


enge taken of her ſituation and concern tor her brother. Up- 


|. on the whole, it is necetiary for the better ſupport and main- 
nine tenance of the law to allow this action ; tor no man wall 
0 „ enture t take, if he knows he is liable to refund: where 
* there is no temptation to the contrary, men will always act 
no! night. 
Yet And, though the ſecurity be given for the benefit of all — and an- 
id the the creditors, it will make no difference. In a ſpecial action nl 
o sa che caſe for non- performance of an agreement; the firſt Barkley M 22 
* count of the declaration, after reciting, that the plaintiffs, as Geo. 3. B R. 
£1 algnees of Gardiner, were iatitled to the equity of redemp- 27 695. 
le K- on of 1400. bank-tock, which was in mortgage to one = 
ial. i Lane, for ſecuring a ſum of money lent by him to the bank- 
nt, and that the defendant was d-tirous that this equity of 
de- emption ſhould be athigned to Lane by the plaintitfs, and 
nat they ſhould execute to Lane a general releaſe of all 
none cams and demands, which they as aſſignees had upon him. | 
hank. cated che agreement to have been: “ That on Gar- | 
* diner's having his certificate confirmed by the lord chan- 

wa! cellor, and the plaintitfs afligning to Lane the equity of 
ne redemption of the ſaid ock mortgaged to Lane, and alſo 

vp li N ge to hin a general releaſe, the defendant thould 
bay, and promiſed to pay (four months after the certifi- 

if ar * cite ſhould be confirmed by the chancellor, and on the 
my * plaintiffs aſſigning the equity of redemption, as aforeſaid, 
«(vc % Lane, and executing and delivering ſuch general re- 

* * leaſe) the ſum of 6111. to the plaintiffs for the benefit of 

_ 1; {fe creditors of the bankrupt.” Then, after ſtating, that, 

cred n conſideration of the promiſe and undertaking of the plain- 
| upot üs to perform all their part of the agreement, the defen- 


chin nt promiſed, and undertook to fulfil his part of it, the 
t antifks averred, „ That, afterwards, on _ July, 1774, 
agett the bankrupt's certificate was allowed and confirmed by 
rata a dhe lord chancellor; and four months afterwards, viz. on 
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« 20th November 1974, they offered to the defendant ( 
00 aſſign the equity of redemptign, and to execute and &. 
« liver a general releaſe to Lane, and tendered a draug't 


3 reaſon < 
from a 
for ſign 


« an aſſignment and releaſe, and offered to execute and di. 80 jt 
„ yer ſuch aſſignment and releaſe ; but that the defenday dants to 
« abſolutely diſcharged the plaintiffs from executing the ſame | fencaut 
« or any aſſignment or releaſe whatſoever. Vet the ſaid ce. | other c 
« fendant not regarding his ſaid promiſes, &c. did not, yr effects 1 
4 months after the lach certificate had been confirmed hy tors, to 
&« chancellor, nor at any time ſince, pay the ſuid 6111. to a | retuled. 
« plaintiffs.” On the trial of the cauſe on the gens ifs e deſe 
a verdict was found for the plaintiff, wich 6111, dame N CE 
but ſubject to the opinion of the court, on a motion to that am 
nonſuit. When the rule for a nonſuit came to be argue! ſeudante 
the facts appeared to have been as follows: an agreement a | plaincill 
ſtated in the declaration, was entered into, and ſigned by endants 
the defendant : afterwards Gardiner's certificate was alloy: not be f 
ed; and a year after that allowance, the attorney for the ach wa; 
plaintiffs, by their direction, prepared a .drait of an an. becomir 
ment and releafe, and in company with one of the platz, lus mine 
tendered it to the defendant. for his peruſal, telling hun de 1s only « 
plaintiffs were ready, and would execute it if he approved court 
of it, The defendant. returned the draft, ſaying, it was fraud ot 
needleſs for them to give themſelves any trouble, for that u 
Lane (who was the bankrupt's father-in-law, and tor eb 
whom the defendant ated as an attorney) would never pay mey toc 
the money. The witneſs who proved the tender, aid _ iuc defe 
his croſs-examination, that Carr, who was one of th: Plain compul 
ti, was a moſt obſtinate creditor, and by much the lavgell Now th 
that his debt was 1200l. and he perſuaded him to lion, by its creat 
telling him, that if he did not, the money would never he me not 
received. As ſoon as he had figned, the certificate s al ſequent 
lowed. At the trial, an objection was taken, that this was hy ra 

ns hae 


an agreement to ſecure the payment of money due from th F 
bankrupt, in order to induce à creditor to ſign his cel, = 


and therefore void under the ſtatute. Lord Aangfe!, at | do in 
trial, thought this caſe not within the ſtatute, becauſe thc Per, 
ed Aprt 


6111. to be paid to the plaintiffs was not for the ſeparate ue 
of Carr, but for the benefit of all the creditors. His lordihip, the ben. 


however, after the argument on the rule for a nonſuit, ſaid ume : t. 
what ſtruck him in this caſe at Guildhall was, that tt whole d 
agreement was with the aſſignecs acting for all the creditors Ar- 
and the benefit to go to all the creditors, I thought, between Plamtiff 
a friend of the bankrupt and all the creditors, any aoreeme!! it, and t 
might be made; they might agree to ſuperſede the c, took to 
ſion, they might agree to compound. But upon fuller c hits of 1 
fderation, I am fatisfied: and we are ALL of opinion tit the e 
this caſe is within the letter of the ſtatute, and within #0 2 

MK. ial, IN 


real! 
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W 7-2ſon of it. Great corruption and oppreſſion might ariſe | 
dom a combination of all the creditors, to exact conditions 1 
for ſigning the certificate. Nonſuit entered, | 
So in afſumpſit on a promiſſory note given by the defen- Cockshott & a/. | | 
dants to the plaintiffs ; the circumſtances were, that the de- * 5 f 
E fendauts being conſiderably indebted to the plaintiffs and B. R. a Te. Ra | 
other creditors, and being inſolvent, aſſigned over all their 763- 
effects in truſt, to pay 118. in the pound to all their credi- 
tors, to which they all conſented except the plarntitfs, who 
retuſed to ſign the deed, or receive any compoſition, unleſs 
E the deſe dants would give a note for the remaining gs. ; the 
E defendants accordingly gave them the note in queſtion to [1 
that amount, and then the plaintiffs ſigned the derd; the de- | 
fendants made a ſubſequent promiſe to pay it; and this the 
plaintiffs relied on: a verdict was however found for the de- | 
| tendants ; and on a rule to ſhew cauſe why a ne trial thould | 
not be granted, THE COURT were of opinion, that the ver- [| 
dit was right, and faid, It a bankrupt, or an inſolvent, after 1 
becoming free from his engagements, having no reſtraint on 8 
his mind, voluntarily give ſecurity for a formerdemand, which 
is only due in conſcience, ſuch ſecurity may be enforced in 71 
2 court of law. But the contract in the preſent caſe is a | 
fraud on the reſt of the creditors: that note preceded the ex- 
ecvtion of the deed, the defendants were abſolutely in the 
power of the plaintiffs at the time when this note was given ; | 
they took an undue advantage of the dill reſſed ſituation of | 
the defendants. If this note had been obtained by actual | 
compulſion, there is no doubt but that it would be void. 
Now this is equivalent to it ; then if the ſecurity was void at 
ts creation, no ſubſequent promiſe can ſet it up agam. Here 
the note was void on the ground of fraud, and any ſub- | 
ſequent promiſe muſt be a nudum pattum: for the debt | 
was annihilated by the deed of compoiition; and the plain- 
= had conſented to take a ſmaller ſum than their original 
So in afſumpſit upon promiſes, the caſe was that the de- Jackſon & al. 
ſendant having become infolvent, had by deed of truſt, dat- Th gym _ 
ed April 26, 1787, aſſigned all his effects to truſtees, for , 7%. Rep. 166. 
the benefit of his creditors, who were to ſign it by a given 
time : the plaintiffs refuſed to ſign the deed, unleſs their 
whole deht was ſecured to them, upon which an agreement 
was entered into by the plaintiffs and the detendant, that the 
plaintitts thould ſign the deed and receive the dividend under 
it, and that for payment of the reſt, the defendant under- 
took to recommend cotton to the plaintiffs for ſale, the pro- 
ts of which ſhould in three years diſcharge the remainder 
of the debt; and in caſe of loſs or deficiency, that the de- 
endant ſhould make it good : it then ap;.cared, that a loſs 
kad, in fact, happened on the ſale of the cotton; for whuch, 
R 4 and 
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and the original debt, this action was brought: it was &, 
termined, that the action would not lie, for it was intended 
by the creditors, who had ſigned the deed, that on the de- 
fendant's aſſigning over all his property to his creditor, 
that he ſhould become a free man; but the plaintiffs having 
executed the deed on a private agreement, ſecuring to them- 
ſelves a further advantage, it was a coercion on the deten. 
dant himſelf, and a fraud on the other creditors, which 
brought this caſe within the principle of Smith v. Bram, 
and Cocſbott v. Bennet, 
Nerot *. Wal- So in an action upon the caſe, in the court of common 
Jace and others, pleas, the declaration ſtated, that on the laſt examination af 
Oleg ey the bankrupt Collins, he being charged by the plamit 
BR. Hil. 9 With having received ſeveral ſums of money, which he hid 
Geo. 3. 3 Ter. not accounted for, when the commiſſioners were about to 
Rep. 17. examine him, as to the diſcloturc of theſe matters, in conh- 
deration that the plaintiff would forbear from proceeding in 
ſuch examination before the commiſſioners, the detendants 
undertook to pay all ſuch monies, as the bankrupt had te- 
ceived and not accounted for: in an action on the'e pro- 
miſes, the plaintiff had judgment in the court of common 
pleas, and now error was brought in B. R. where the juds- 
ment was reverſed on two grounds: FIRST, becauſe the 
conſideration for this promiſe was void, as being contrary to th: 
ſpirit of the bankrupt laws; and, SECONDLY, becautc it was 
void, as the promite was obtained by the aſſignees who had 
a power over the plaintift in error ; whoſe friendſhip tor the 
bankrupt was worked upon, ſo that the contracting parties 
were not upon equal terms. As to the ift, the promiſe 
made by the aſſignees, which was the conſideration of tie 
defendints promiſe, was not in their power to perform; 
becauſe the commiſſioners had nevertheleſs a riglit to c- 
mine the bankrupt: and no colluſion of the aſſignecs, c 
deprive the creditors of the right of examination, witch 
the commiſſioners would procure them: the affignees did 
not ſtipulate only for their own acts, but alſo that the m- 
miſhoners ſhould forbear to examine the bankrupt: but 
clearly they had no right to tie up the hands of the commile 
ſioners by any ſuch agreement, and if any propoſal of that 
fort had been made to the commiſſioners, they, as acting in 
a public duty, would have been guilty of a breach in that 
duty in acceding to it. The legiſlature has anxiouſly pro- 
vided, that the creditors ſhall have the full examination 0 
the bankrupt, as to the ſtate of his effects, and the di!poiir 
tion of them. By the itat. 5 Geo. 2. c. 30. the bankrupt 's 
bound to give that ſatisfaction ; and there are other parts 0! 
that act material to be attended to; the ſec. 12. provides that 
the bankrupt ſhall not be entitled to a certificate in certan 
caſes, it he has given 100l. to any child in marriage, with. 
oy 
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$ &, out haviag ſufficient at that time to pay his creditors, or if 
nde he has gamed to a certam amount, or loſt 100l. by any 
de. ſiock tranſactions; now, if in this cafe, the hankrupt came 
tors, within any of theſe provitions, it cannot be permitted to the 
wing aignees, or to a friend of the bankrupt to prote & him 
dem- from that inquiry, and to impoſe on the great leal, in ob- 
eten. laining his certificate under circumſtances, which the le- 
hich gibature has ſaid thall preclude him. On this record, the 
, court cannot ſee what the real fituation of the bankrupt 

was, but only that great pains have been taken to conceal 
mon it, this is therefore contrary to the policy of the bankrupt 
mn of laws: 2dly, if the ſituation of the contracting parties be 
ni conlidered, the cafes of Smith v. Bromley, and Cockfhott v. 
hid Benneti, go the length of determining that this action can- 


not be maintained, tor the parties to the contract were not 
upon an equality, one perſon ſhall not have it in his power 
to take an undve advantage of another, who is actuated by 
motives of friendſhip, and who therefore cannot reliſt tlie 
temptation laid in his way. 
So where the detendart being about to ſucceed the plain- Jackſon - Da- 
tiff in a houſe, which the plaintiff had before occupied, and chars, H. 30 


ur to 
Duft 
g in 
laut 
re- 
pro- 


mon 


do. wiſhing to have the furniture, the plaintiff agreed to leave it, — ay a 
the if the — . — could get a friend to advance the money, as * 
2 the ſhe had not the money herlelf. She accordingly applied to 
wWas a friend of the name of elch, who accordingly treated 
had with the plaintiff reſpecting the price; and finally agreed to 


purchaſe them for the detendant for 5ol. and took a bill of 
lale of them to himſelf, wherein that was expreſſed to be the 
conſideration : it appeared, however, that there was a pri- 
vate agreement between the plaintiff and defendant unknown 
to Welch; that the defendant thould pay the further ſum of 
zol. over and above the 7ol. to be paid by J/elch : and the 


; 
r the 
1 ties 
miſe 
the 
rm; 


exi- 
ould accordingly gave two promiſſory notes for 15]. each; on one 
lich ot which the preſent action was brought, and the plaintiff 
did called witneſſes to prove that the goods were worth more 
m- than ol. independent of the convenience to the defendant of 
but purchaſing them on the ſpot. Lord Kenyon. at the trial, was 
mil. ot opinion, that the plaintiff was not entitled to recover, up- 
that on the ground that the private agreement between theſe par- 
7 in nes was a fraud upon Welch, who paid this money in ad- 
that vancement of the defendant, in confidence that the tum paid 
pro- by him was the whole conſideration; the jury, however, 
n ot tound a verdict for the plaintiff: but this was atterwards ſet 
Of alide by the Court, and a new trial awarded, it being ma- 
pt. 1s niteſtly a verdict againſt the juſtice of the caſe, and the 
's of judge's direction: for they reſolved, that the private agree- 
that ment was a groſs fraud upon elch, in order to induce him 
tam to advance his money, and which if he had known, he would 
1th- not probably have 2 ; and that as this fraud was _ 
o” ue 
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tiſed by the plaintiff, he could not recover, according to the 
rule ex dolo mals non oritur attio : and Aſhhurſt, J. ſaid, tha 
even if it were to be conſidered that Welch had purchase 
goods for himſeif of greater value thua 7ol. and had cn 
paid 70l. himſelf, then it would appear that the defend 
had no conſideration whatever for her notes, 


can, 544 Tupticy, and for which the creditor agrees to accept n0 & 
vidend under the coramiſhon, make ſuch creditor a fatisfic- 
tion in part or for the whole of his debt, by a new ung. 
taxing or agreement; and allumptu will he upon ſuch new 
promiſe or undertaking.— [his was an action on a prom. 
ſory note, bearing date February 11, payable to one 74 
Trueman (the plaintiff's brother) three months after date, 
for 671. and indorſed by him to the plaintiff, "The dechari- 
tion contained other counts for goods ſold, money had and 
received, and on an account ſtated. The defendant pleaded, 
1ſt, Non-aſſumpſit; 2dly, That on 19th January he be- 
came bankrupt; and that the debt for which the fail 
note was given, was due to the plaintiff before ſuch time as 
he the detendant became bankrupt, and that the note was 
given to 7% Trueman, for the uſe of, and for ſecuring to 
the ſaid plaintiff his debt ſo due. On the trial of the cauſe, 
the jury found a verdict for the plaintiff, ſubject to the opi- 
nion of the Court, Whether the facts proved ſupported tlie 
merits of the defendant's plea? And the facts proved were 
briedy theſe : the defendant, on December 15, accepted two 
bills, for 631. gs. each, in favour of the plaintiff, for goods 
fold and do one at fix weeks, and the other at two 
months after date, Having accepted ſuch bills, he after- 
wards, on 19th January, became bankrupt ; and the plaintif, 
who had paid the bills away, took them up when they be- 
came due, the ple intiff did not prove or claim any debt er 
ſum of money under the commiſſion: and the / Pay 
who had before propoſed to give the plaintiff a ſecurity for 
part of the debt, if e would take up the bills, and cance! 0 
deliver them up. Afterwards, on 11th February, called on 
the plaintiff, and voluntarily propoſed to ſecure to him the 
payment of 671, in ſatisfaction of his debt: the plainif 
agreed to accept ſuch ſum of 691. in ſatisfaction and d- 
charge thereof, and took from the defendant the above note 
for 671. payable to his brother; at the ſame time delivering 
up to the defendant to be cancelled the two firſt mentioned ac- 
ceptances. The defendant's plea was bad in point of foro), 
becauſe the original debt under the acceptances, was not due 
at the time of the bankruptcy; and the merits of the plea 
were, that the debt was then due. But lord Alan field un 
he trial ſuggeſted, that it was wrong to entangle juſtic : 
II. 
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Wn matters of form, and to turn parties round upon frivoe 

us objections, when it could be avoided, and he recom- 

mended it to the counſel to give up the objection in point 

of lorm, and to take the opinion of the Court, Whether, ac- 

E cording o the facts and truth of the caſe, the defendant 

could have pleaded his certificate in bar of the debt in queſ- 

tion? and il this had been refuſed, he declared that he 

ſhould have left it to the jury upon the merits. After the 

caſe had been argued on the general ground, the Court gave 

jud-ment for the plaintiff: Per cur. In this caſe, there 

is no traud, no oppreſſion, no ſcheme whatſoever on the 

part of the plaintiff to deceive or impoſe on the defendant ; 

and as to collui:on with reſpeCt to the certificate, where a 

creditor ev acts terms of his debtor, as the conſideration for 
ſignins his certificate, and obtains money, or a part of his 

deb; tor v doing, the aſſignees may recover it back in an ac- 
tion, but that is not the caſe here: ſo far from it, the tranſ- 
action itſelf excluded the plaintiff from having any thing to 
do ni tae certificate. No man can vote for or againſt the 
ce uficate till he has proved his debt. Here the plaintiff de- 
bvered up the two drafts, bearing date prior to the act of 
bankrupicy, and by agreement accepted one for little more 
than half their amount, bearing date after the commiſſion ot 
bankruptcy ſued out; molt clearly, therefore, he could not 
have proved that note under the commiſſion; and if not, he 
could have nothing to do with the certificate. That brings 
t to the general queſtion, Whether a bankrupt, after a com- 
miſſon of bankruptcy ſued out, may not, in conſideration of a 
debt due before the bankruptcy, and for which the creattor 
agrees to accept no dividend or benefit under the commiſſion, make 
ſuch a ereditor a ſati faction in part, or for the whole of bit 
debt, by a new undertaking and agreement A bankrupt may 
undoubtedly contract new debts ; therefore, if there is an ob- 
jecuon to his receiving an old debt by a new promiſe, it muſt 
be founded on the ground of its being nudum pattum. As to 
that, all the debts of a bankrupt are due in conſcience, not- 
withſtanding he has obtained his certificate ; and there 1s no 
honeſt man who does not diſcharge them, if he afterwards 
has it in his power to do ſo. Though all legal remedy may 
be gone, the debts are clearly not extinguiſhed in con- 
icience. The courts of equity have gone very far upon 
hele principles: where a man deviſes his eſtate for payment 
of his debts, a court of equity ſays (and a court of law, in 
1 Cale properly before them, would ſay th: ]ſame) all debts 
barred by the ſtatute of limitations, ſhall cose in and thare 
the benefit of the deviſe ; becauſe they are due in conſcience. 
1 herefore, though barred by law, they ſhall be held to be 
revived and charged by the bequeſt: the ſlighteſt acknow- 


eugment has been held ſufficient to revive a promiſe at _ 
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ſo as to take it out of the ſtatute of limitations; ſuch as ſayin 
prove your debt, and I will pay o am ready to accom, 
but nothing is due to you; and much flighter acknowlelye. 
ments than theſe. So in the caſe of a man who, after |; 
comes of age, promiſes to pay for goods or other thing, 
which during his minority (one cannot ſay he has contract 
for ; becauſe the law difables him from making any ſuch 
contract), but which he has been fairly and honeſtiy ſup. 
plied v ith, and which were not merely to feed his extra. 
vance, but reaſonable for him (under his circumſtances! t 
have; ſuch promiſe, ſh1ll be binding upon him, and make 
his former udertaking good. Now what was the tranf:c. 
tion in the preſent caſe : the bankrupt appears tu have de- 
frauded the plaintiff, by drawing him in, on the eve gf 
bankruptcy, to ſell him ſuch a quantity of goods on crel!, 
On the other hand, the plaintiff relinquithes all hope dt 
chance of benefit from a dividend under the commi hon, by 
for bearing to prove his debt, gives up the ſecurities he hat 
received trom the bankrupt, and accepts of a note, amount- 
ing to little more than half the real debt, in full ſitisfaon 
of his whole demand; is that againſt conſcience ? is it not, 
on the contrary, a fair conſideration for the note in queſtion? 
He uſes no threats, no menace, no oppreſſion, no undue 
influence; but the propoſal firſt moves from, and is the 
bankrupt's vwn voluntary requeſt, the ſingle queſtion then 
is, Fhether it is poſſible for the bankrupt, in part or for th: 
whole, to revive the old debt? As a caſe of conſcience, the 

laintiff is intitled: whenever a party waves his right to come 
in under the commiſſion, it is a benefit to the reſt of the 
creditors. A bankrupt may be, and is held to be diſcharge! 
by his certificate, from all debts due at the time of the com- 
miſſion; but ſtill he may make himſelt liable by a new pro- 
miſe. If he could not, the proviſion in the ſtat. 5 Geo. 2. 
c. 30. I 11. by which every ſecurity for the payment of any 
debt due before the party became bankrupt, as 4 conſt leratin 
to a creattor to fign his certificate, is made void, would be to- 
tally nugatory. 

So, where an inſolvent debtor, who had been diſcharged 
under the inſolvent act of 1781, gave a note for a del. 
which had accrued before his diſcharge, it was held to be 
good. | 

In an action for money had and received, brought by tt 
plaintiffe, as 9wners of a boat employed in carrying chaik and 
lime coaſtwavys: it appeared that the action was brought: 
recover the whole or part of certain ſums paid by the maſit7 
of the boat, who was the plaintiff's ſervant, to the deten- 
dant, a cuſtom-houſe othcer, as his fees due upon taking 
out a cocquet and bond, under an idea that it was requilite 
for this boat. The queſtion intend:d to have becu tries 
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was, Whether a cocquet was neceſſary to be taken out un- 


CY 


ayin der the ſtat. 13 & 14 Car. 2. c. 11, 8 ir for goods carried 0 

Ls coaſtways. But before the trial, the plaintiffs gave notice, | | 

h that they alſo meant to go upon the ground of the defendant hav- 1 

TH. ing taken exorbitant fees. The judge who tried the cauſe 1 | 

Ws nouſuited the plaintiffs, on the ground that as the ſtatute im- | 

"_ poſed the duty of taking out a cocquet upon the maſter, the | 

| Iva action was wrong brought, in the name of the owners. It | | 

1 was moved to ſet this nonſuit aſide: and by the Court, | 

m There is not a particle of doubt: gui facit per alium, —_ | | 
OX. * per ſe; ti here @ man pays money by his agent, which ought not 1 
* laue been paid, either the agent or principal may bring an 1 

. ation to recover it back. The agent may, trom the autho- Fi 

* rity of the principal ; and the principal may, as pr oving it | 

og to have becu paid by his agent. If money is paid to a 4 

"ON known agent, and an action brought againſt him for it, ic | 

Pe N an antwer to ſuch an action, that he has paid it over to 

55 * his principal. The ſtatute lays the burthen of taking out | 

har the cocquet on the maſter from neceſſity, and makes him 

"_ perſonally liable to penalties if he neglects : but ſtill he is 

ion mitled to charge the neceſſary fees upon his doing ſo to 

_ the account of his owners. There can be no doubt of the 1 

lion; relation in which the maſter ſtood to the plaintiffs, tor he was 

_ a witneſs, and ſwore that the money was paid by order ot Ft 

Sa the plaintiffs ; therefore they are very well warranted to | 
* maintain the action. If the parties had gone to trial upon 

** an apprehenſion, that the only queſtion to be tried was, 

de whether this was a caſe within the ſtatute, and contequently 

* whether any fee was due, the plaintiff could not have been 

| the permitted to ſurprize the defendant at the trial by ſtarting 

"ore another ground: an action for money had and received, is 

m- governed by the molt l beral equity: neither party is allowed 

* to entrap the other in form ; but here the plaintiff gave no- 

DA ice, that he meant to infift that tov much was taken; and 

_y therefore both came to the trial with equal knowiedge of 

al tie matter in diſpute. Kule for new trial abſolute. 

FI A general indebitatus aſſumpſit will lie for copy-hold fines. whitgetd e. 

oY la allumpfit for copy-hold fines : The declaration con- Hunt, Hil. 24 

Ph lined, belides ſeverul ſp-cial counts, in the common form, * — 

= tor ſo many fines aſſeſſed on ſeveral tenements, a general (+155). 

Se: ndebitatus aſſumpſit, Rating, that the defendant being a ten- 

© ant of divers other cuſtomary tenements, was indebted to the 

plaintiff in 481. 58. for reaſonable fines due and payable by 

1 the fad defendant to the ſaid plaintiff, for and on the admiſ- 

tt lon of the defendant into the laft-mentioned cuſtomary te- 

after ments, and being ſo indebted, promiſed to pay, &c. The de- 

one fendant demurred ſpecially, and aſſigned for cauſes, that it was 

ns not alleged that the tenements were from time immemorial, 

INE coſtomary tenements, demiſeable, &c. that it was not alleged 
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cheſter, Tr. 

5 Geo. 3. B. R. 
3 Burr, 1717. 


Action ( Afumpft). 


that within the ſaid manor, there had been a cuſtom 10 1 
a fine on admiſſion; that it was not ſhewn by whom 1 
adniflion was made, nor that any aſſeſſment was made ; thy 
the cuſtom of the manor was not ſet out, nor how man 
fines were due, and what each finc amounted to, nur hy 
the ſame were aſſeſſed, nor what fine was due for cach ten 
ment. Buller, J. ſaid the queſcion was only, whether a ge. 
neral indabitatus aſſumpſit will lie tur copyhold fines, and thy 
it had been expreſsly decided that it will, in a caſe of the Dub 
of Devonſhire v. Craddock, C. B. H. 27 Geo. 2. (1). 

In an action of indebitatus aſſumpfit, the plaintiff declzr. 
ed, as executor to his father for 150l. aſſeſſed for a fine fy 
the admiſſion of the defendant to a cuſtomary eſtate. (1 
the trial, it was proved, that the father of the plaintiff wy 
lord of the manor ; that on preſentment of the death of the 
defendant's father, who died ſeized of the eſtate, proclam- 
tions were made for the detendant to come in and be amt. 
ted: that afterwards the defendant was admitted to the eſtate 
in perſon, and the guardianſhip committed to Sir R. N. ant 
j 2 they rendering an account; and upon ſuch admiſſion, 
a fine was duly a ſſeſſed of 150l. The defendant was, 
the time of his admiſſion, of the age of fix years or there. 
abouts, The father of the plaintiff lived about ſixteen 
years after the ſaid admiſſion, and then died: and about two 
years after the defendant came of age. This aCtion was 
brought againſt him by the plaintiff as executor of his {@ 
ther for the ſaid nine; the defendant and his guardians, ot 
their undertenants having been in poſſeſſion of the premiſe: 
from the time of his admiſhon to the time of commencing 
the action. The jury were of opinion that the fine wa 
reaſonable, it being the like ſum as was aſſeſſed for a fine on 
the laſt admiſhon of the defendant's father; and they found: 
verdict for the plaintiff, ſubject to the opinion of the Court 
on the following queſtion, viz. © Whether this action will lic 
« againſt the detendant, he being a minor at the time of the 
« fine being aſſeſſed.” By the Court, debt perhaps would 
not lie, becauſe an infant cannot wage his law: but aflump- 
fit will lie, as the infant continued to occupy and enjoy 
the eſtate ; for in 2 Bult. 6g. it is ſaid, if a leaſe be mic 
to an infant, and he occupies and enjoys, he ſhall be charged 
with the rent. An infant alſo may contract for neceſſans, 
and he could not have received the rents and profits of this 
copyhold, without admittance ; and he muſt previoully pay 
the fine for ſuch admittance: but here he has athrmed 
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(1) See alfo the caſe of Gran! v. Ahle, under the title VENIRE D! 
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material was for ſevera 
holds; the declaration ſtated a cuſtom for every cnſtomar 

tenant to pay 4 reaſonable fine upon his admiſſion to be aſ- 
ſeſſed by the lord, &c. that the firſt tenement was of a large 
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pe whole tranſaction, he has enjoyed two years ſince he 
ame of age. 


annunl value, viz. of the annual value of 23]. 8s. gd. that 


the lord had aſſeſſed g6l. 178. 6d. as a fine for the defen- 
Aunt's admiſſion to this tenement, and that this ſum was a 


reaſonable fine (1). On the trial of the cauſe, the jury up- 
on the evidence, th»aght that the ſum of 46l. 178. 6d. ſtated 
to have been aſſeſſed as a fine, on the admiſſion to the firſt 
of the eight tenements, excecded two years value, and that 
the fine ouglit only to have been 461. 48. 3d. that being the 
full anount of two years value. Newry” J. who tried the 
cauſe, was of opinion, that the plaintiff could not have a 
verdict for that ſmaller ſum, but muſt recover either to the 
exact amount of the fine declared upon, or not at all. The 
plaintiff's counſel, however, inſiſting ſtrongly that he might 
recover according to whatever the jury ſhould find the two 
years* value to be, a verdict was found for the plaintiff by 


E conſent on that ground, with liberty to enter the verdict for 


the defendant, if the Court ſhould think that the plaintiff 
was bound to prove the exact ſum laid, The caſe was after- 
wards argued on the queſtion, Whether the plaintiff could, 
in this cale, recover a imaller {um than the fine aſſeſſed ? B 
the Court, The lord favs, in his declaration, that he has is 
ſeſſed 461. 178. 6d. for a fine; and that this ſum was reaſon- 
able, and brings his action for that preciſe ſum. The queſ- 
tion for the jury was, whether 46l. 178. 6d. was a rea- 
lonable fine, and they found it was not, therefore the plaintiff 
is not entitled to recover. The evidence did not ſupport the 
ceclaration ; for the plaintiff has no right to any thing but 
tne ſum afſ fled; the duty ariſes upon the afſeſſm-nt; and 
that, by the evidence, is proved to have been illegal and 
void; therefore the caie ſtands as if no aſſeſſment had 
ever been made; and conſequeutly the plaintiff *'s right to 
demand a fine is not yet complete: theretore there muſt be 
judgment for the defendant. 


iſo, a general indebitatus aſſumpſit will lie for tolls. Seward e Baker, 
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In aſſumphit, the — count in the declaration which was a gle +, Grant, 


fines for admiſhon to ſeveral copy- Ea. 23 Geo. 3- 
B.R. 2 Dug. 
730. [4]- 


hi r . . F Hil. 27 Geo. ? 
This was an action of aſſumpſit for petit cuſtoms : the f. We K 


plaintiff, in the twelve firſt counts of che declaration, cltaim- 6.6. 


—— 


(1) This cauſe came on to be tried on a wenire de novo, and the 
counts in the declaration are more particularly ſtated in the calc ot 


Grant v. Afe in Error 3 which caſe ſee under the title VENIKE DE 
vovo. 


ed 


2 


— — —ů — — he - 
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ed ſeveral duties by preſcriptive right under the mayor a 
burgeſſes of Southampton. The tive laſt counts '* ited gy 
nerally, that the defendant was indehted in a certa {4 jy 
tolls and duties, and that he promiſed to pay, &c. lotet 
counts the defendant demurred, and ſhewed for cauſe thai 


count 
demum 
« plair 
© Cour 
* any 


4 did not appear what tolls or duties were meant to be clain. 
A ed; nor what tolls or duties are payable in particular {i 3 
9 any ſpecific goods imported; or how or why they became 6& wha 
if payable ; nor that any goods liable to the tolls or duties ha A. 
| been imported by the defendant : and that the plaintiff hab thereto 
1 not in theſe counts ſhewn any right or title in himſelf to d- this ad 
1 mand or receive the tolls, nor averred to t they are 1eaſon- conſide 
able; and for that theſe counts are much too genera], Ac ad | 
c By THE CoURT, It has been the conſtant practice to c- right, b 
| clare in this manner, firſt by a ſpecial, and then by a gene * 
| | ral count. The objections have been artfully divided in ii A 
1 ſpecial cauſes; but the real queſtion is, Whether a genen ws 
. indebitatus aſſuumpſit will lie for tolls? and on that point, the A 
caſes are all one way. If an actual promiſe had been mad It is uc 
there could have been no doubt, but that this form of G& of the | 
claring woulkt have been proper. Then if an actual promis r 
would maintain this action, an implied one will like wic doo: cauſe 0 
the declaration is therefore good in form; for the Court can- ons 
not ſee on the record, whether there has been an expreſs c Lore © 
implied promiſe. The great objection which has been raile! confide 
is, that this claim is againſt common right; and, therefore, 1 the « 
that the plaintiff's title muſt be plainly ſhewn ; but there are 2 Wil. 
many cates where that is not neceflary, ſuch as the cale d eile a 
a fine for an admiſſion to copyhold lands; there the plaintiff's 8 dec 
title as lord, is not ſet forth in the declaration; and yet it —— 
has always been held, that an indebitatus aſſumpſit will | or the 
for fines. So alſo indebitatus aſſumpſit will lie tor the pro- which 
fits of an oſfice. And yet in thcſe caſes, the Court ate nf and it; 
conformed on the record what the plaintiff's title is: ne- muſt he 
ther is it within the defendant's knowledge on what title he * 
means to rely. Judgment for plaintiff. precede 
Mayor of Ya= In an action upon the cafe on aſſumpſit, the declaration ning * 
2 a contained ten counts; which in tubſtance amounted to n0 7 
BR. 3 b more than this, that the plaintiffs ard thoſe whole eſtat 3 
1402. they have, have had and received, and been uſed and accul- n' to « 
tomed, and have a right to have and receive a certain toll regulat! 
upon exportation of corn and grain from their port of gre-t Noprie 
Yarmouth to parts beyond fea: and that the defendant ex- ed or 
ported certain quantities of corn and grain, without paying Fey 0 
the toll. The defendant demurred ſpecially to the ix fit am der 
counts; and alſo to the ninth, and to the ſeventh, cighth, and lor it. 
tenth, he pleaded the general iſſue non-aſſumpſit. Ihe — 
f laintiffs joined in demurrer, upon the other ſeven counts (0 T 
he argument turned upon the cauſe of demurrer to deff the high 
count every by, 
ideratio! 


Vo. 
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Y " count ( which ſame cauſe was alfo aſſigned in the ſix other | 
us, demurrers) this ſpecial caule of demurrer was, * That the i 
** « plaintiffs had not ſhewn or alleged in the ſaid firſt fix | 
that « counts of the above declaration, or in any of thoſe counts, | 
Fes « any benefit which the ſaid corporation performs, or are bound 
1 fo «* to perform to the public, or any cauſe or conſideration 
* (+ whatſoever, upon which their pretended preſcription is | 
as ha founded. The fingle queſtion on this demurrer was, | 
Tm therefore, whether it was incumbent upon the plaintiff in | 
** this action on aſſumpſit, to ſet forth in his declaration a 
** conſideration for the toll demanded ? By the Court, This is 1 
** a very plain cate: the plaintiffs ſet out that they have a n 
wa right, by preſcription, to the port-duties of Yarmouth : the | 
1 declaration ſhews a preſcriptive title, time out of mind, for | 
in the theſe port-duties. The making a port is itſelf a conſidera- | 
* non. The conſideration is ſelt- e ident: viz. the benefit and 
* convenience to the merchant and tubjects: it ſpeaks for itſelf. 1 
3 [t is not neceſſary to ſhew that this corporation are owners | 
# &. of the ſoil, or repair it: it may never require repair: it is | 
* not now neceſſary to ſhew repairs of a pew in a church, be- #1 
* cauſe it may ſcarce ever want repairing ; and, beſides, there 1 
* is a precedent in point, eſtabliſhed by a judgment ot the Fl 
Te court of common pleas upon ſolemn argument, and after | 
wy conſidering all the former cates and precedents, in the caſe 6; 
efore ot the corporation of Exeter v. Trinlet, Tr. 32 & 33 Ges. 2. | 
* i. 95. in that caſe the tiile to the toll was ſet out pre- 1 
Py cilely as it is here, and the defendant demurred generally to | 
wy the declaration. The cate was twice or thrice argued upon 
* dus very objection now taken here, that no conſideration 
i fie or the duty was ſet forth, and all tie objections then taken, | 
 pto- wich were the ſame as are now taken, were over-ruled ; " 
e not and it was holden, that if it had gone to a trial, the plaintiff | 
* muſt have proved a title; and that a liberty to bring goods 
** no a port is in itſelf a good conſileration for the toll. This | 

precedent alone would be ſuthcient, if the reaſon of the Fe 
* fing was not ſo ſtrong as it is. This is not like the caſe of | 
- 0 toll-tzorough (1). ; 
-ſtate \ private act of parliament gave power to commiſſion- Bell v. Burrows, 
a. ers to divide common fields, and to make ſuch orders and Ez 3 Geo. 3. 
| toll regulations as they ſhould think fit; they awarded that all C.B. Bull. N.P., 
gert proprietors of land allotted to them, which had been plough= © 
© oth ed or manured fince any corn had been reaped, ſhould 
wing ſy to the perſon who had manured or ploushed it, 48. 
+l an acre: general indebitatus aſſumpſit was held to lie 
þ and lor it. 
The — 
_ 61) Toll-thorough, is a ſum payable for paſſing througn a town, in 
e 0 highway; which by common law and common right, is free to 
unt Yule : in that caſe therefore it is neceſſary to allege a ſpecial con- 

Vol. I, 8 In 
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Stephens and 
another v. Coſ- 
tor and another, 
Tr. 3 Geo. 3. 

B. R. 3 Burr. 
1408. 1 Black, 


413, 423. 
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fore the Wharf, without ever mooring or teſtening do , 


In an action upen the caſe on aſſumpſit for Wharfage n 
cranage, duc to the plaintifts as whartngers and poſleſor 
of Brooks' whart, in London, for ſundry parcels of mai 
brought to and unloaded at their wharf; there was on te 
trial, at Guildhall, a ſpecial caſe reſerved, by which it a5 
peared as follows: By an order of privy council, 1ſt « 
Mar, 1674 (after reciting the ſtatute 22 Gar. 2. c. 11, whit 
enacts, that a public wharf or quay ſhall belett along the ne 
fide, from the Temple to London Bridge, forty 25 Wide 
and that no veſſels ſhall lic before the ſame, longer than ſhal 
be neceſſary for the lading or unlading of goods, withau 
conſent of the ſeveral wharfingers: and that the rates fr 
cranage and whartage on the River Thames ſhall be aflelſe 
and allowed by his majeſty and privy council; and no other 
be taken: and that whartingers ſhall not, under a penaly, 
refuſe to ſuffer any goods or merchandize to be landed a 
ſhipped) his majeſty king Charles IT. did appoint certain 
rates to be taken, for all goods brazght unto, ſhipped off, hadi 
or unloaden at Broots' wharf: and according to that order 
the rate for malt was 6d. per ſcore. The plaintiffs were 
wharfingers, and poſſeſſed of Brooks Wharf, and entitled u 
the ſaid rates. The defendants were conliguces of a load 
ing of malt, which was brought in a weſt-country barge to 


Brooks' wharf, and unloaded a ſmall part of her cargo upon | 


the ſaid wharf; and while ſhe lay faſtened there, the other 
part of the cargo was taken out and put on board lighters 
and never landed on the wharf, The queſtion was, Whe- 
ther the defendants were liable to pay the whartinger ac- 
cording to the rates mentioned in the order of council, tor 
ſuch part of the cargo as was put on board the lighters, and 
never landed on the Wharf? By the Court, Whartage isce 
for landing on the Wharf, and cranage for the athſtance of 
the crane : and a duty for whartage and cranage cannot be 
due where the party has not had the uſe of the wharf or the 
crane : anchorage or moorage are very different things. I 
an injury has been done to the wharkngers, by ly ing bett 
their wharf, or by faſtening the veſſel to it without rigitt, 0f 
in any other way whatever, they may have their remety 
in another method; but not under this act of parliamen 
which relates only to wharfage and cranage, and gives tie 
duty for them only. It has been argued on the part of te 
M harfingers, that at the wharf muſt bear a different meu 
ing from pn the wharf, and that every veſſel coming # 
the wharf, and landing ſome of its goods #p9u it, and pu- 
ting other part on board a lighter, is liable to the duty 40 
that other part which 1s only put on board the lighter, But 
they may as well contend, that a veſſel coming and lying be- 


ſhould be liable to wharfage. Clearly, the preſent caſe x 
neither within the idea of te act of parliament, cr the dt, 
gl 
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dec of council, nor would the legiſlature have given the ſame 
duty for this (if they really meant to give any) as they gave 
for landing the goods pon the wharf : they would certainly 


WT have given a ſmaller duty for this alone, becauſe the duty 
E muſt ſtill be paid again whatever whart they thall at laſt be 


landed upon: but it is ſaid, that “ the owner ofthe goods or 
6 yeſſcl has the benefit of the whart given him by the act, 
« even againſt the will of the whartnger; that the wharfin- 
« ver cannot hinder him from coming to it, and lying at 
t; nor even from mooring and faſtening to it; and that 
6 there is no rea on why he thould receive all theſe advan- 
tages, without making a compenſation to the owner, 
«* who is obliged to repair and attend his whari.“ The an- 
ſwer to this is, that the wharfinger has his remedy for all 
this: if the veſſel ſhould colourabiv come and lie before his 
wharf, or moor or faſten to it, wi'hout intention of loading 
or unloading upon it; or if it ſtays there longer chan is ne- 
ceſſary to load and unload, without the conſent and permiſ- 
bon of the wharfingers (1), (and this colourable coming 
thither, with an unfair intention, muſt depend upon cicum- 
ſtances; and is a matrer of fact .to be tried by a jury) 
an action upon the cate will li: for it: and a jury will con- 
{der it in damages. But if there were, in fact, ſuch incon- 
veniences as have been ſuggeſted, yet arguments ab inconve-= 
wenti will not hold againſt the expreſs words and meaning 
of an act of parliament; and both the words and meaning 
are here extremely plain and clear; neither was it in the diſ- 
cretionof the Council to aid it, they could not vary or extend 
the act: they could ouly take it as they found it, and purſue 
it: it was not in their power to impoſe a duty. We are all 
of us clear that the plaintiſfo are not catitied to recover: a 
non-ſuit. muſt be entered (2). 
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So, where under the ſtat. 22 Ges. 2. c. 40. the truſtces of Pole v. ſohnſon, 


Ramſgate harbour, being hound to keep it iu repair, have a Ln! 
power to impoſe a duty of 6d. a ton on every {hip 1 ading, 204. 


diſcharging, or ſailing from, to, or by Ramſgate, or coming 
into the harbour there: And this action was brought to re- 
cover Zl. 10s. afliciied on the detendant's thip as failing by 
Ramſgate, It was found, by a ſpecial verdict, © that the 
© veſſel had ſailed four leagues SE. of the Goodwin 
„Sands, and did not pat into the Downs, or fail in fight 
* of Ramſgate; and that the ſhips paſſing in that courſe, 
* have, though very rarely, received aſſiſtance from the 
* Ramſgate pilots, Deal being equally near.“ On this 
hnding, there was judgment for the defendant; for, per Cur- 


— — 


(1) Set. 45 of the act. (2) See Syecds v. Hay, in p. so. ſupra. 
8 2 The 


1 Geo. 3 


2 Hack. 


— 14 n SW 


Cw» —— — — — —— 
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The duty is not confined to ſuch ſhips as actually come in 
| the Downs: but the true meaſure of exacting it, is, whe. 
| ther the ſhip comes into ſuch a ſituation as to be in a pro. 
bable capacity of receiving aid from the harbour of Rami. 

gate? _ hich does not appear to be the preſent cafe. 
Boyter v Dodſ= An action for money had and received, will not lie t 
worth, Ea. 36 recover gratuities given to a perſon who has intruded i 
Geo. 3-38. | an office, unleſs they be the certain, known, and accuſtome 
6 Ter, Rep. 681. » * 9 GT ( 
fees annexed to the office. This was an action for mone 


the defendant, to the uſe of the plaintiff as belfry-ſexton an! 
church-fextun of the cathedral of Saliſbury : the plaiyf 
claimed under two patents from the treaturer of the church, 
confirmed by the dean and chapter. At the trial, the plan- 
tiff having proved thefe patents, and ſtated, that the defen. 
dant had lately intruded into theſe offices, and had rec 
ſeveral ſums of money from ſtrangers to whom the church hil 
been fhewn. Buller, J. called on the plaintiff's couniel, ty 
prove that there were certain known and accuſtomed ters 
annexed to the offices, and that the def ndant had recciie 
fees, ſuch as the legal officer could himſelf recover in a cour 
of law, from the perſons to whom the church was ſhewn, 
It being admitted that there were no ſuch regular fecs, bit 
that it was uſual for different perſons to give what ſum; 
they pleated, the plaintiff was nonſuited. Afterwards, a new 
trial was moved for, but refuſed : for, by the Court, There is 
no ground on which this action can be ſupported : if there 
At had been certain fees annexcd to the diſcharge of certain di- 
il ties belonging to this office, and the defendant had received 
| them, an aſize would have lain; and the action for moner 
had and received, to recover fees has always been confidere 
as being ſubſtituted in the place of an aſſize. But there b 
no pretence to fav that an atize will lie for a gratuity, for 
money given, which the party might have refuſed to give, i 
he had pleaſed ; and with regard to natural juſticc, the pe 
fon who performs the duty is in juſtice intitled to the money 
given for ſuch duty; the ſums given for ſhewing the church 
are mere gratmties, and the law does not imply any pro- 
miſe by the defendant to reſtore to the plaintiff the money 
ſo received by the former for his own labour. If there has 
been regular fees due for the duties performed, and the de- 
fendant had intruded into the offices, the plaintiff might 
either have ſupported an action for money had and tt 
ceived, or for diſiurbing him in his offices. 

* Watfon v. Tur- Tf a defendant be under a moral obligation to do any ach, 
4 ner and anothcr, and promiſes another pay for doing it, aſſumplit wil 
h T. 7 Geo. 3. nd p a payment tor doing uu, aflump 

Sace. Bl. lie. — Thus, where an action was brought by an apotheca!) 
| N. P. 129 147. againſt the overſcers of a pariſh, for the cure of a panel 
io 6d W 
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who boarded with her ſon, out of the pariih, under an agree- 


ment made by him with the defendant, Turner, who was the 


only acting overſeer of the pariſh. The parper was fud- 
denly taken ill, and her ſon called in the plaintiff, who 


attended her for four months, and cured her. Atter the cure, 


Turner was applied to, and promiſed to pay the phmtiff's 
bill; it was held, iſt, That though there was no precedent 
requeſt from the vverſeers, yet the promiſe was good, not- 


= wi hſtanding the ſtatute of frauds; fer overicers are un- 


der a moral obligation to provide tor the poor. 2dly, That 
as Iurner was the only acting overicer, the other was bound 


by the promiſe. 
bdo, where aſſumpſit was brought for nurfing a baſtards 
child, and it appeared that it had not been put out by the de- 
ſendant, who was its father, but by the mother's uncle; the 
E defendant having afterwards promiſed to pay for it, it was 


held, that the action was well brought. For, by Lord 
Mansfi:ld, the defendant was under an obligation to pro- 
vide for the child: his bare approbation thould be con- 
ſtrued int» a promiſe, and be ſufficient to bind him. 

So alto, where the defendant married the plaintiff's 


daughter, and ſome time after the 3 went to ſa- Ge 
ngland : during 1 Hen, Biact 30. 


maica, leaving her and an infant child in 
his abſence ſhe died: and this action was brought by her 
father againſt the huſband, to recover the money which he 
had expended, after her death, in diſcharging debts which ſhe 
had contracted while her huſband was in Jamaica (by living 
with her child in a manner ſuitable to her huſband's fortune, 
who was a very opulent planter in Jamaica), and in defray- 
ing the expences of her funeral, which was alſo proportioned 
to the huſband's fortune and ſtation, and amounted to 140l. 
zs. The declaration was in the uſual form for neceflaries 
and funeral expences, with the common money counts. The 
deiendant paid 100l. into court, and pleaded non-affumpfit 
as to the retidue, The facts above ſtated were proved by the 
plaintiff, and the counſel for the detendant demurred to the 
evidence, In ſupport of the demurrer, it was contended, 
that a ſufficient conſideration was not diſcloſed by the evi- 
dence to raiſe an aſſumpſit: for, though, in ſome particular 
caſes, the law will raiſe an aſſumpſit where a man is under 
an obligation of conſcience or equity to pay the ſum de- 
manded; yet in this caſe, the defendant was neither bound 
in conſcience nor equity, to repay money laid out on his ac- 
count, without either his conſent, knowledge, or requeſt, 
Bog the Court, though they inclined to the opinion that 
the debts of the deceaſed could not be recovered, were una- 
nmoully of opinion, that there was a ſufficient conſidera- 
on to fupport this action for the funeral expences, though 
lere was neither requeſt nor aſſent on the part of the de- 
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fendant ; for the plaintiff acted in diſcharge of a duty u 
the defendant was under a ſtrict legal neceſſity himſelf # 
performing, and which common —— required at h 
hands; the money, therefore, Which the plaintiff paid © 
this account, was paid to the uſe of the defendant. A. 
ther alſo ſeems to be the proper perſon to interfere in 9iviny 
directions for his daughter's funeral, in the abſence ile 
huſband, the defendant was clearly liable to pay the expence 
of his wite's funeral: and if the plaintiff had declired as havin, 
himſelf buried the deceaſed, there could have been no queſtion, 
And, as the caſe now ſtands, the plaintiff having defraye the 
expences of the funeral, the huſband is in juſtice equally 
liable to repay thoſe expences; and in him the law will in 
an aſſumplit tor that purpoſe. Judgment for the plaintiff (1 

And Lord Loughborough ſaid that there are many caſt 
of this fort, where a perion having paid money which an. 
other was under a legal obligation to pay, though without hj 
knowledge or requeſt, may maintain an action to recover 
back the money ſo paid: ſuch as in the inſtance of gud 
being diſtrained by the commithoners of land-tax ; if : 
neighbour thould redeem the goods, and pay the tax for i! 
owner, he might maintain an action tor the money, againl 
the owner, 


Stokes . I. wis, But, as this action muſt be grounded eicher on an esp 


M. 26 Geo. 3. 


K implied contr: action c intained jor mone1 
BR. 1 Te, N . Or implied contract, no action can be maintained jor mo! 


20. 


paid ſor the uſe of another, if it appear to have been pail 
againſt the conſent of the party. Thus, where it appearedt 
have been the cuſtom of the pariſhes of St. Vedaſt and & 
Michael le quern, ever ſince their union under the act 228 
23 Car. 2. c. II. to elect one ſexton for the two parithes a 
a joint-veſtry, and for each pariſh to pay a moiety of the 
ſalary; and the overſeer of St. Veda had paid the frxton 
who was laſt choſen, the whole ſum ; this being an aCtion 
for money paid, laid out, and expended by the plaintiffs tothe 
uſe of the defendants. The defence ſet up was, that the ll 
election of a ſexton was not a jcint one; and that the pariſh 


— 


— —— 


(r) In reſpect to the demurrer to evidence, Lord Log hborougt {ad 
that it was extremely abſurd : fince, by payment of money into court, 
the defendant had admitted that the plaintiff was intitled to main" 
his action to the amount of that ſum®; and allo, becauſe it un 
for the jury to determine the quantum of damages. The court (at 
not anticipate the province of a jury, and aſc.rtain damages cn 
writ of inquiry. I did nit intend that any of the debts of the c- 
ceaſed, diſcharged after her death by the plaintiff, ſhould have g* 
to the jury : but as the counſel for the defendant thought proper to cc. 
murr to the evidence, the judgment on the demurrer muſt be gene® 
They ought at the trial to have contended for a verdict; they fee 
me to have taken the wrong method for their client. 


* And thereſore when money is paid into court, there can be no ſuch b% 
35 a nonſuit. 


Fl 


8 Not 8“. / 


tor then 
pariſh. 
titls we 
trial, T 
ed eithe 
preſent 
maintai 
the ele 
cle ed 
vet, un 
of the 5 
ſible to 
pended, 
that it 
being a 
Ye 
Net 
ſcientio 
were bi 
45l. for 
a parce 
for the 
neat pri 
purcha' 
was m2 
demand 
tendant 
duceme 
tendant 
the note 
his act 
ſum of 
roods, 
titt, ſul 
plajntif 
contra 
Wt we; 
The C 
demand 
have in 
to be v 
not, in 
equitab 
n imn 
So, 
the ac 


—— — 


003 
kuſed to 


(2) J 


Action (umpſit). 263 


— ᷑ĩ—k⅛f ——=23 K 4 a 


br S- 17h ae! claimed a right of chooſing a ſeparate ſexton 1 
self a for themſclves, of which they had given notice to the other 4 
at hy nariſh. Ar the trial of the cauſe, at /' prevs, the plain- 4 
aid on til were nonſuited; and afterwards, on a motion for a new | } 
At; rial, THE COURT faid, that as this action muſt be ground- 1 
girin ed either on an expreſs, or implied conſent; and, as in the g | 
of le preſent caſe, there was neither, the action could not be 1 
pence maintained: for the way of trying the diſpute concerning 4 
havin the election of a ſexton was by refuling to pay tie ſexton 1 
icſtion cle ed: that the whole was notoriouſly in litigation ; and | 
vedt! vet, under theſe circumſtances, one pariſh has paid the quota | 
qual ef the «ther, in ſpite of their teeth; it was therefore impoſ- H 

| 1mply ible to ſay that this action for money paid, laid ont, and ex- | 
if (1 pended. could be maintained: another ftrong objection is, 1 
7 cafes that it is trying the right of the texion (1), without his | 
ch an. being a party 10 it. 1 
out his Neither can this action be maintained upon an uncon- Icons . 
ecover ſcientious contract: For where the plaintiff and defendant Brooke, Ea 18 | 
rods were brokers, and the plaintitt lent to the defendant a ſum of - pn ung 1 
- if 1 45l. for the purpoſe of enabling him to make a purchaſe f mY 
for t aparcel of goods, and the plaintiff took the defendant's note 1 
282i for the 451. payable on demand; and was to have halt of the | | 
neat profits which ſhould be made on the reſale of the goods 41 
xpreſs purchaſed, over and above the note of hand: the purchaſe | 
monel was made, and within two hours after, the plaintitf made a 
n pail demand of payment of the note, in order to force the de- | 
;red t tendarit to fel! the whole of the goods to him; and, as an in- | 
nd 8 ducement, the plaintitF offered him 31. profit, which the de- 
22 8 fendant refuſed, and afterwards ſold the goods for 51. profit; " 
hes at the note was repaid by the defendant; and the plaintitf brought 1 
of the his action for money had and received, in order to recover the 1 
ſc via fun of 21. 10s. the half of the neat profits on the ſale of the 
action goods. On the trial, the jury found a verdict for the plain- 
to the uf, ſubject to the opinion of the Court, whether, as the = 
1e laf plaintiff was to have half the profits, and run no riſk, the | 
pariſh contract was uſurious or not? and, if it was, then the ver- 
at was to be ſet aſide, and a nonſuit entered in its ſtead. 
7 The Court adjudged, chat as the note bore intereſt from the 
20 (ad demand, and the demand having been made immediately, to 
\ court ave intereſt from that time, and half the profits too, ſeemed 
= to be uſurious : but ſuppoſing it not uſurious, a man could 
1 not, in an action for money had and received, which is an 
cn 1 equitable action, and founded in conſcience, recover ſuch 
he dt- a immeaſurable and exorbitant demand as this 1s. 
e gone So, in the caſe of the wire-drawers, (2) the ground of plumbe «. 
= te action there was, that the plaintiffs, who were gold n 
cem i — — : - 
7 (1) Who might have brought his action againſt the pariſh, who re- 116, 795- 
© uſed to pay their quota. 
h th 


(2) Tiger v. Edwards, Cot. 112. 
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refiners, had advanced gold wire to others in the fan; 
trade, upon the terms of paying ſuch a price, if the 
money was paid within three months; and if not, then 0 
pay at the rate of ore halfpenny an ounce per month, over a 
above the price agreed ior: which, in fact, upon calcylz. 
tion, amounted to above 5l. per cent. Lis, at the hid, 
was proved to be the conſtant uſage of the trade. An c 


jection was made on the part of the defendant, that it way 


uſurious. A verdict was found for the plaintiff, and x 
queſtion reſerved for the opinion of the Court, whether tl 
contract was uſury ? And, under all the circumſtances, clye- 
cially the conſtant uſage, the court were of opinion it Gil 
not amount to uſury within the ſtatute, Some time after, 
an action for money had and received was brought by th: 
preſent plaintiff, upon a ſimilar contract, to recover from 
the defendant the ſurplus of the halfpenny an ounce. The 
defendant paid into court the principal and intere!t, at 5], fr 
cent. from the time of the bargain, and offered to pay colts 
down to the atton brought, And the tingle queen was 
whether the exc-is of interelt ſhould be paid? It aue 
manifeſtly at the trial, that this exceis was only to be (© 
in cafe of delay of payment at the end of three mondu, am 
for no other reaſon whatſoever; and the vendee was it l. 
berty tu have paid ihe principal at the expiration ot that 
time. Lord Aansſi ld ruled at Guildhall, that the trance 
tion ought not to be conſidered as uſurious wit! in the lia- 
tute, But the law of the land having declared tat 51. fer 
cent. was ſufſicient for delay of payment, his 101d/!.ip was 
of opinion that the demand of the ſurplus was an exoibitant 
demand, and therefore ought not to be recovered in an ac- 
tion for money had and received. The jury accor gy 
found a verdict for the defendant; which was acquic (ced ia, 
without any new tri-l being moved for. 

Alſo, if the conſideration be founded on an illegal ard 
void agreement, the action of aſſumpſit will not lie. Thus, 
where the plaintiffs were ſuttlers to four regiments, aue 
were to keep eight horſes for each regiment, tor the torage 
of which, government allowed them for each horle a n- 
tion a day, conſiſting of eighteen pounds of hay, ani eight 
pounds of oats ; theſe were to be furniſhed by the deter- 
dant, who was the contractor, and bound by his contact 
not to commute the allowance of forage for money | I 
fact, the plaintiff kept only fourteen or fifteen horles, in- 
ſtead of thirty-two, and entered into an agreement wid the 
defendant, that they ſhould not take the whole of the al- 
lowance, but that the defendant ſhould retain part, and ge 
a certain allowance of 94d, per ration to the plaintith, tor 
every ration left. An action of aſſumpſit having been 
brought on this agreement, a verdi&t was found tot che 
plaintiffs, but with leave to move to ſet it aſide, and ent? ? 
Non 
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nonſuit; which motion being made, the court held the 
agreement to be void, and the money not recoverable, it be- 
ing a foul agreement between the parties, aud a clear fraud. 
Nouſuit entered. 


265 


do, where the plaintiff and defendant entered into anparſons . 


agreement in writing, the material words ot winch were, The: [ 
30 Geo. 3. C.B. 
d i lien, Black. 


In caſe, I (the detendant) ſhould ſucceed Mr. Paryons, 
« (the plaintitf) to be maſter-joiner of the ſaid dock-yar 
„ /at Chatham), at the commencement of Mr. Parſons's 
« {uperaanuation, then I do agree, to allow hum his extra 
pay from the yard-books, excluſive of his ſuperannuation 
« money, during his natural life,“ &c. In an action of 
alſumplit brought on this ſpecial agreement, the declara- 
tion, after ſtating the agreement, ſet forth, that the plamtiff 
contiding in the ſaid promiſe of the detendant, did procure 
hümſcif to be ſuperannuated, and tat the deſendant ſuc- 
ceeded him : that tne defendant received divers tums as and 
fir the extra pay of the plaintiff, by reaion wierco!, he he- 
came liable, &c. and being liable, promimed to pay, &c. 
there were allo che common money counts; the Jelendint 
pleaded the general iſſue, and on the trial there was a ver- 
dict for the plaintiff, ſubject to the opinion of the court, on 
a caſe which ſtated, in ſubſtance, as follows: the plaintitf 
was for thirty years maſter-joiner of the dock-yord at 
Chatham, and the defendant foreman of the joiners ; that 
the defendant Having a proipect of tucceeding to the office 
of maſter-joiner, applied to the plaintifi to procure himtelf 
to be luperannuated, which he did, on the written agree.nent 
above ſtated being entered into: the ſuperannuation money 
Is an annual allowance from government; the detendant 
Wis atterwards appomted to the office; the bare pay of the 
maiter-joinei, is half-a-crown a day, all above is extra 
pay : there are two ſorts of extra pay, the tide extra (which 
15 wen the men work by the tile, beyond the common 
yard hours] and the caſ#al extra, which includes other ex- 
frarrdinary work, but it is all denominated extra pay in the 
yard-books, without diſtinction: from 1785 to 178), the 
ctendant paid to the plaintiff the common tide extra. But 
in the ſummer of 178 , the caſual extra pay being much in- 
created, by the fitting out of a fleet to act againſt the 
uch; the plaintiff claimed this caſual extra pay, fo in- 
created, but the defendant refuſed to account for it to him; 
and in conſequence this action was brought. The caſe was 
aguel upon two queſtions: iſt, Whether the agreement 
was valid? 2dly, Whether, if valid, it did not comprehend 
the caſual extra, as well as the tide extra pay ? By the court, 
very action on promiſes muſt re 0 a fair and valuable 
conſideration, which it is for the plaiatiff to make out; what 
s the conſideration ſtated here? "That the plaintiff repre- 
knted himielf as unfit for future ſervice, and entitled to a 
penſion 


I'homnſon, Hil. 


22, 
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penſion for the paſt ; this he did at the requeſt of the, 
tendant, on the promiſe from him of a certain allowane 
now the revreſentation was either true or falſe ; if true, th» 
was no ground for any bargain with the defendant : !» 
plaintiff did nothing for the defendant, all he did was for % 
own eaſe and advantage: if falſe, the public is deceing 
the penſion miſapplied, and the fervice injured: it is » 
ſtated, that the plaintiff procured the appointment for t, 
detendant (which would clearly have been brokage ot cht 
and bad} but that he made way for the appointment: but (rn 
thence no valuable conſideration can ariſe ; had the tranſaRia 
paſſed with the knowledge of the admiralty, judging of ts 
caſe, and applying at their diſcretion the allo ance they wn 
bound to make, poſhbly it might have ſtood fair with . 
public: but this caſe reſts on a private unauthenticate 
agreement between the officers themfclves, which can 
Ne! of any conſideration ſufficient to maintain an action 
if it could be proved, that it was to be meaſured by mone;, 
ſo as to form a valuable coniideration, it muſt be in refpes 
to the time when it was made, when the plaintiff was pee. 
vailed upon to retire in favour of the defendant ; in thi 
view it certainly would approach very near to brokage; i 
would differ very little, in effect, from telling the intereſt it 
ſelf, though there would be a diſterence in the conduct d 
the partv, who in the one caſe would be paſlive and the 
other active; but this paſſive merit, if the expreſſion maj 
be uied, i "vo not avail him where his active exertion 
would be a demerit. The cafe of Ive v. Abb, Chan. Pre. 
199. was juſtly determined; it was a purchaſe of a com- 
miſſion allowed to be fold, the commiſſion was given up, 
and the purchaſer wanted to get rid of the bargain, and be 
free from the agreement: he objected that a commiſſion in 
the marines could not be fold ; but it turned out, upon ex2- 
mination, that the ſale of ſuch commiſhons was permitted, 
not being looked upon as within the ſtatute : that caſe was 
therefore well adjudged ; for the queſtion whether an office 
is ſaleable or not, is a matter of public regulation, and 
not a queſtion for a court: if by public regulation, right or 
wrong, certain offices are ſaleable, the court cannot ſet atide 
the tranſaction for their ſale : the court is not to make the 
regulation ; whether, by the general police of the country, 
an individual office is ſaleable or not, is not a matter of law; 
but in the preſent caſe, there is no ground to ſay, that the 
defendant's office was ſold under any regulation, or that the 
tranſadꝭ ion between the parties was carried on under any 
authority, or with the conſent of their ſuperiors. This 
agreement reſting on private contract and honour, may per- 
haps be fit to be executed by the parties, but can only be 
enforced by conſiderations that apply to their feelings, and 
13 
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is not the ſubje ct of an action: the law encourages no man 


eo be unfaichiul to his promiſe, but legal obligations are, 
nom their natur, more circumſcribed than moral duties. 
So, in an action of aſſumpſit, for money had and re- Garforth v Fears 


: . 4 $- * * I. % on M. 2 Geo. 
ceived, brought by the direction of the maſter of the rolls, a R R. — 


in conſequence of a bill filed in equity by the plaintiff and N 327. 
his ſon, praying that the defendant might be declared a 
truſtee ot the of/ice of cuſtomer of Carliſie tor the plaintitf, 
tor the benefit of the ſon, On the trial, it appeared in 
evidence, that application was made to the lords of the 
teaſury by the friends of the plaintiff, to procure for the 
defendant the office of cuſtomer of the port of Carliſle. On 
25th February 177 3, the defendant ſigned the following de- 


S claration : * do hereby declare, that my own name was 


„ made uſe of IN TRUST for Mr. John Garforth, on the 
application made to the lords of the treaſury, for the of- 


o 


| © tice or place lately held by Mr. Grape, deceaſed, in the 


county of Cumberland: and I do hereby promiſe, in caſe 
any appointment has been, or is made thereof, that I will, 
« upon requeſt, appoint ſuch deputy, or deputies, as he ball 
* nominate ; and alſo empower the ſaid Mr. Garforth to re- 


* ceive the ſalary, flipend, wages, and fees of the ſaid office 


| © to his own uſe + Witneſs my hand, Benſon Fearon.” On 


27th February 1773, the defendant was appointed, by pa- 
tent, to the office, during pleaſure ; and afterwards, on nomi- 
nation of the plaintift, conſtituted deputies for Carliſle, 
I hitehaven, and H/orbington ; but having received the pro- 
fits, did not account for them to the plaintitf; in conſequence 
of which the bill was filed: a verdict was found for the 
plaintitt, with leave to move to enter a nonſuit; a motion 
having been made for ſuch purpoſe, the caſe was ſully ar- 
ened; and Lord Loughborough delivered the judgment of the 
Court: The tranſaction which is the foundation of the ac- 
tion, is illegal, and the agreement void: this tranſaction con- 
cerns a public office, deemed by law to be a place of public 
truſt, prohibited to be ſold; and even the deputation of 
which, where ſuch deputation may be made, cannot be an 
object of ſale : the tranſaction is, that Fearon being appoint- 
ed by the recommendation of Garforth, ſhall not interfere in 
the office, but ſhall appoint ſuch deputies as Garforth ſhall 
nominate, and pay to him the profits: the effect of this is, 
fat to all profitable purpoſes, and as to all the exerciſe of 
the office, except as to ſigning the receipt for the ſalary, 
Garforth is the real officer, but is not accountable for the 
que execution of it: he may enjoy it without being ſubject 
o the reſtraints impoſed by bo on ſuch officers, for he does 
not appear as ſuch officer; he may vote at elections; he 
{ay exerciſe inconſiſtent trades ; he may act as a magiſtrate 
in altairs concerning the revenue; he may fit in road 
a 
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and will be ſafe, if he remains undiſcovered. If extoria- : ſtrut 
committed in the office by thoſe appointed, the profis g 3 all b 
that extortion redound to him, but he eſcapes a proſecuta 3 re ment 

eos, 5 


tor not being the aCting officer, he does not appear regife, 
ed upon the records of the exchequer, and is not liable 
the difabilities impoſed by the ſtatute on officers guilty of a 


tendant! 
Wo ut that | 


tortion, Who are incapacitated to hold any office relatingy action, 1 
the revenue, Whether a truſt can be. created in {us | words ol 
office, is for the conſideration of the court in which the i: WR affected 
was originally brought. The only queſtion in this cout, W whole. 
whether the agreement ſpringing out of ſuch a tranſatn ry 
can {upport an action? The written agreement was for ty the valid 
purpoles : one to appoint {uch deputies as the plaintiff ſhoul — 3s 
ou 0 


name; the other to pay over to him all the profits of th 
ofſkce. No has been uſed in ſupport of the fi 
promiſe, namely, to appoint, at the nomination of anther, 
deputies, for whom the perſon appointing is, in point of lay, 
anſwerable,; and thoſe places he is not allowed to fell a 
bargain for: in Smith v. Coleſhill, 2 And. 55. it is lid 
down, that if one part of an agreement be bad, n. ac 
can be maintained on any other part which may be gout: 
but it is not neceſſary to reſt on this point, becauſe this agree- 
ment is bad in both parts. If it be without any contider- 
tion in a court of law, no action will he upon it; it i but 
nudum pattum. The conſideration upon which this agre- 
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ment proceeds is, that the defendant is appointed on the ap- 2 
plication of the plaintiffl, in truſt for him: this is the ccf. ples of 
deration : now, hat is this but, in plain terms, this rp. in defi a! 
ſition, viz. that the public is abuſed, and the king decened againſt 
in the application? therefore there would not be much dt. promiſe 
ticulty to conclude, if there was nothing more in the cate, port an 
that the common law would not ſupport an aflumplit upon tered to! 
ſuch an agreement. But it is clearly void by potitive law re _ a 
ſpecting this office. The appointment of any cuſtomer by ads 


any means contrary to the /latute 12 Ric. 2. C. 2. is a mi. he plai 
1 


demcanor. Tha ſtatute, though very ancient, is certain 
not obſolete; it is the ſtatute under which they are {worn Sound l 
the exchequer: it not only prohibits the appointment, but vi 
goes on to ſay, that “ none that purſueth by him, or by we 
* others, privily or openly, to be in any manner of offi: —_— 
„ {hall be put in the ſame office, or in any other; and tix (for the 
5 & 6 Ed. G. c. 16, makes void all promiſes, bonds, and dt. der oft 
- 1 by him 
ſurances, as well on the part of the bargainor, as the bar- ow 
gainee, It is ſaid that this was no ſale of the office; tt 4 
no money has paſſed on the part of the defendant to - T's 
tain it :* but the ſtatute does not ſtop there: it is neither con age 
fined in its expreſſions, nor its intent. In the caſe where cond 


perſon obtaining an office gives money, the words of the 
act are extremely general; and according to their obv1v"s 
| : conſtruct, 
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niruRtion, without any enlargement, neceſſarily require 
at all bargains for money concerning thoſe othces which 
te mentioned in the ſtatute, are and ſhall be prohibited. 


Iicgh 
on 0 


2 

3 

- = 
£ 


moi iss it not clear, that the plaintiff has bargained with the 
ih.» fendant ? Would the defendant have had the office with- 
| 4 We that bargain? The promiſe, which is the ground of this 
tingy Won, is, that the plaintiff (hall have all the profits. By the 
Wy words of the ſtatute, any profit, however. tmall, would have 
1, fected the tranſaction: but here there is a bargain for the 
„a ele. Courts of law have very properly conſidered this 
am 28 a remedial ſtatute, and have conſtrued it liberally, where 


the validity of ſuch a tranſaction has been brought before 
them: it is not neceſſary to give an opinion here, whether z 
ruſt can, in any inſtance, be created in ſuch an office. It is 


Or tw 
ſhould 


| 
"I here improper to decide, without other conſideration thay 
ther me preſent circumſtances atford, that there is no pollible 
f law, caſe in which a truſt, fit to be executed, may not be created 
ll in offices within the ſtatute of Id. 6. This is not a caſe of 


the execution of a truſt, the cogniz2nce of which is pecu- 
liar to a court of equity: if the maſler of the rolis had fixed 
on the defendant the character of a truſtee, a court of law 
might not think itſelf at liberty to queſtion the authority of 
the determination. But the whole queſtion for a court of 


$ lag 


* 
N 


bara. 
x * law to determine is ſimply, WHETHER there appears a good 
* cfuderation on which an afſumpſit can be ſupported? Ard the 
e court is of opinion, for the reaſons ſtated. both on the prin- 
Kit ciples of the common law; and becanſe the tranſaction is 
bow” in defiance of the ſtatutes which have been made to guard 
on againſt evils of the ſame naturtꝭ that the conſideration of the 
* promiſe in this caſe is bad ; that, conſequently, it ill not ſup- 
* port an aſſumpſit ; and chat, therefore, a yerdict muſt be eu- 
' tered for the defendant. | 
me So alſo, if tie aſſumpſit has ariſen from any illegal tranſ- Holman an4 
i action, the party cannot recover. This was aſſumpfit 1 
11. goods ſold and delivered, plex non- aſſumpfit, and verdict for C. z. K R. 
$4 che plaintiff, Upon the rule to ſhew cauſe why a new trial Cp. 241 
12 ſhould not be — the caſe appeared from the judge's 
A report to be as follows: The plaintiff, who was a reſident at 
br and an inhabitant of Dunkirk, together with his partner, a 
* native of that place, ſold ard delivered a quantity of tea 
the (tor the price of which the action was brought) to the er- 
1 der of the defendant, knowing it was intended to he ſmuggled 
7 by him into England: they had, hot vr. no concern in the 


ſmuggling ſcheme itſelf, but merely fold this tea to him, as they 
* would have done to any other perion in the common and 
ordinary courſe of trade. It was urged, in ſupport of the 
rule, that the contract being ſounded up nun intention to 
make an illicit uſe of it; and that being known to tue * 

uh 
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tiff, he was not entitled to the aſſiſtance of the laws oft 
country to recover. Bur, by the Court, the objection de 
a contract is immoral or illegal, as between plaintiff aud 
tendant, ſounds at all times very ill in the mouth of tle @ 
fendant. It is not for his fake, however, that the objecting 
is ever allowed; but it is founded on general principles g 
policy, which the Jdetendaiit has the advantage of, contin 
to the real juſtice, as between him and the plaintitf, by a, 
dent. The principle of public policy is this, ex dels mali 
eritur attio. No court will lend its aid to a inan who four 
his cauſe of action upon an immoral or an illegal act. | 
from the plaintiff's own ſtating, or otherwile, the cauſed 
action appears to arite ex furpi cauſa, or the tranſgi eſſion d 
a poſitive law of this country, there the Court ſays, he la 
no right to be afliſted; it is upon this ground the Com 
goes; not for the ſake of the defendant, but becauſe they 
will not lend their aid to ſuch a plaintifl. 80, it the plaint 
and detendant were to change ſides, and the detendant wasty 
bring his action again the plaintiff, the latter would then hat 
the advantage of it; for when both are equally in fault, p:tir 
eſt conditio defendentis, "The queſtion therefore is, whe- 
ther, in this caſe, the plaintiff 's demand is founded upon 
the ground of any immoral act or contract, or upon the 
round of his being guilty of any thing which is prokili.| 
b a poſitive Jaw of this country. An immoral contra it 
certainly is not; for the revenue laws themſelves, as wel 
as the offences againſt them are all p;/i/zvi juris. The con- 
tract of the plaintiff is this: being a reſident and inhabi- 
tant of Dunkirk, together with his partner, who was bo 
there, he ſells a quantity of ica to the defend nt, and ee. 
livers it at Dunkirk to the defendart's order, to be paid 
for in ready money there, or by bills drawn perſonally . 
on him in England. This is an action brought mers 
for goods ſold and delivered at Dunkirk. There is no law 
of England tranſgreſſed by a perſon making a comple 
ſale of a parcel of goods at Dunkirk, and giving cre! 
for them; the contract is complete, and nothing is left to 
be done. The ſeller, indecd, knows what the buyer is g- 
ing to do with the goods, but has no concern in the tran 
action itſelf; it is not a bargain to be paid in cafe the ven- 
dee ſhould ſucceed in landing the goods; but the intereſt d 
the vendor is totally at an end, and his contract complets, 
by the delivery of the goods at Dunkirk, If the defendait 
had beſpoke the tea at Dunkirk to be ſent to England, at 2 
certain price; and the plaiatiff had undertaken to ſend it in- 
to England, or had had any concern in the removing it in 
England, he would have been an offender againſt the laws 
of this country. But, upon the facts of the caſe, the read 
ol 
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s of theſe — are not guilty of any offence, nor have 
er uanſgreſſed againſt the proviſions of any act of patlia- 
nent, Rule for new trial diſcharged. 
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hom lived in England, and the other in Guernſey; and the 
16+ 1 
Bitran | . 
60 it to be delivered to one Wood, the captain of a ſmugęgling 
veſſel, to be brought into England at the ritk of the defendant; 
and it was accordingly all put by the partner who reſided 
at Guernſey into half anchors, and ready flung for the pur- 
pole of ſmuggling, and ſome of it was delivered at Guernſey, 
and other parts of it at ſea: but the contract was made, 
and the goods delivered without the privity or perſonal parti- 
cipation of the three partners reſiding in England. An ac- 
tion having been brought by theſe tour partners, to recover 
the value of this brandy, Buller, J. at the trial of the cauſe, 
was of opinion that the plaintiffs could not recover, becauſe 
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was 
1 have t appeared by their own ſhewing, that the goods were in- 
tin ended to be'{muggled into England, of the laws of which, 


they as ſubjects ot the crown of Great Britain, were bound 
to take notice; and that one of them, had actually aſſiſted in 
the very act of ſmuggling. He therefore nonſuited the 
mit and the Court afterwards, upon a motion for a 
new trial, concurred in the ſame opinion. Per Cur. The 
cale of Holman v. Fohnſon was on a contract entered into 
by foreigners bound by no allegiance to this country : bur 
this muit be conſidered as a contract made in England. 
When a contract is made for ſmuggled goods, a party can- 
not come into a court of juſtice to recover on it. A per- 
lon ſuing in a court of law, muſt diſcloſe a fair tranſac- 
von; and it muſt not appear, from his own ſhewing, at 
leaſt, that he has intringed the laws of his country. Now 
here three of the plaintiffs lived in England, and they 
knew, either perſonally, or, which is the ſame thing, by 
their agent, the other partner living at Guernſey, that the 
contract which they had entered into was made in direct 
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5 go⸗ contravention of the laws of their country: for the goods 
ran. came under more than ſuſpicious circumſtances, ſince they 
ven- vere ſent in flings and half-ankers, ready, for ſmuggling : 
ſt of le plaintiffs were agents to the very act of ſmuggling, 


ey were participes criminis; and therefore cannot avail 
themſelves of the laws of this country, in order to en- 
torce a contract made in direct oppoſition to them. 


t in- So, where an action was brought upon ſeveral bills of 
into «change which had been given for goods bought by the d 
laws Etendant in Guernſey, the defendant reſted his defence 


on the ground of its being a ſmuggling tranſaction, in proof 
* which he read in evidence ſcveral letters, dated Guern- 


ley, 


But, where the plaintiffs were four partners, three of Bigg and others 
. Lawrence, 

: . X M. 30 Geo. 3. 
Wietendant, who relided in England, ſent an order tor ſome g. R. 3 Ter. Ree 


brandy to the partner living in Guernſey, with directions for 341. 
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boy, from the plaintiff, in which he informed the defenty 
of his having ſhipped ſo many ankers of brandy and gn 
The prices in the invoices tallied exactly with the bill; x 
queſtion : under theſe circumſtances, the judge dire; 
nonſuit; and a motion being afterwards — for a nx 
trial, the Court ſaid, If goods be bona fide fold in Gneris, 
and delivered there in the fair courſe of trade, the ſeller my 
recover the price of them here, though they be afterwh 
ſmuggled into this country. But here the plaintiff hin 
was aſſiſting in the act of ſmuggling by the means of pac. 
ing the goods; for the ſpirits were delivered in ankers, whid 
are uſed for the purpoſe of ſmuggling ; and if he has 2 pr 
in the tranſaction, it taints the whole of it: and jthis . 


Ed. 6. 
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uus appe 
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tinguiſhes the caſe of Holman v. Johnſon from the yn. But if 
ſent. tion, and 
So, in aſſumpſit for goods ſold and delivered, the dete party m. 
was, that the contract was a ſmuggling tranſaction: it u. action © 
peared in evidence, that the defendants had applied to te counts : 
plaintiff, who was a foreigner living at Liſle, for a quanin by dir } 
of lace, which he knew was intended to be ſmuggled inn ſame dat 
England; and for that purpoſe it was packed by the plain. lng, pa) 
tiff in a peculiar manner, by the direction of the defendant, light, va 
for the more eaſy conveyance of it without a diſcovery: 4 Bland. 
yerdict was taken tor the plaintiff, with liberty to move advanced 
ſet it aſide, and enter a nonſuit. A motion to this effect be- ed; and 
ing made, The Gurt ſaid, That where the contract and . nal, a \ 
livery of goods are complete abroad, and the ſeller does te lor dama 
act to aſſiſt the ſmuggliug them into this country; ſuch z lowing c 
contract is valid, and may be recovered upon here. But her zodl. the 
the plaintiff was concerned in giving aſſiſtance to the deten- and plac: 
dants to ſmuggle the goods by packing them in the manner place by « 
moſt ſuitable for, rs with intent to aid that purpoſe, He lair, and 
cannot therefore reſort to the laws of this country to 266 The que 
him in carrying his contract into execution. paintitt 
So, where it appeared that the defendant had promiſed u the defer 
pay the plaintiff a premium of 21. per cent. on the ſum which 37 Lord 
a purchaſer (to be procured by the plaintiff) would give fu comtate 
the plaintiff's place of ſurveyor of baggage in the port 1s made, 
London; and the plaintiff did procure him a purchaſer, wh! dered in 
gave him 1200]. The plaintif having, on the defendant rule adn 
neglect to pay the ſum of 241. being 21. per cent. on tit never be 
1200], brought his action to recover the ſame. The whole a expre 
court, on a Cale reſerved from niſi prius, were of opinion by whic 
that this was a malum prohibitum, and within the ſtat. 5 6 2.6 
in En 
— — — — the part 
| 3 where tl 
(1) An anker contains only about ſeven gallons, and foreign (pins o Engl 


are prohibited to be imported in veſſels containing leſs than fixty “ MA 
lons, by 19 Geo. 3. c. 69. $ 1. 6 govern ; 


6 E Val 
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6 EA 6. c. 16. 4 2. which prohibits the ſale of offices; for 
Wihough the plaintiff lamielf was neither buyer nor ſeller, yet 
Wihis appears to be a promiſe to pay him money, to the intent 


that a perſon ſhould have an office belonging tot e cuſtoms, 
which is within the very words of the ſtatute. And Give, J. 
ſzid, he thought tie ſelling of offices was malum in /e, at 
common law ; and that if the ſtatute had never been made, 
he ought the procuring a perſon to buy tie office of the 
defendant was not a good conſide ratibn in law to raiſe an 
aſumplit (which was not denied by any ot the judges) be- 
cauſe it was illegal: and it is a mott certain principle, that 
every conlideration, to ground an aſſumpſit upon, mult he 
lawiul, 

tion, and part of it upon a bad one, it is diviſible, and the — 
party may recover on that which is good.— This was an, B. 
action of afſumpſit, and the declaration contained three 1 
counts: the firſt was upon a bill of exchange drawn at Paris 255 
by Sir John Bland, on Augu t 31, 1755, and hearing that 
ſame date, on himſelf in England for the ſums of 6721. ſter- 

ling, payable to the order ot the plaintiſt, ten days atter 
light, value received, aud accepted by the ſaid Sir 7 
Bland, The ſecond count whs for 700l. monies lent and 
advanced, The third count was for monies had and receiv- 

ed; and the plaintiff's dimage was laid at 80ol. At the 

nal, a verdict was found for the plaiatiff, and 6721. given 

lor damages, ſubject to tlie opinion of the Court on the fol- 
lowing caſe. "The bill-of exchange was given at Paris, for 

goal. there lent by the plaintiff to Sir Jahn Blaudꝭ at the time 

and place of play; and for 3721. more 4 at the ſame time and 

place by Sir Fohn Bland te the plaintiff at piay; the play was 

fair, and ther was not the leaſt imputation on the plaintift, 

The queſtion was. Whether, under thefe circumſtances, the 
plaintitf was entitled to recover any thing, and what, againſt 

tne defendant, who was tie adminiitratrix of Sir John Bland? 

By Lord Mansfield, Cn. J. the general rule efablittied ex 
emitate et jure gentium is, that the place where the contract 
5made, and not where the action is brought, is to be conſi- 

dered in expounding an] enforcing the contract. But this 

ule admits of an exception, for the law of this place can 
never be the rule, where the tranſaction is entered into with 

a expreſs view to the law of another country, as the rule 

by which it is to be governed. Here the parties had a view 

0 England : for the payment of this bill of exchange is to 

be in England, it is an Englith ſecurity, and ſo intended by 

we parties. In every diſpoſition or contract made abroad, 
where the ſubject- matter relates locally to England, the law 

i England mutt govern, and muſt have been intended to 
govern ; thus a conyeyance, or will of lands, a mortgage, a 

ol, J. COmract 
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contract concerning ſtocks, muſt be all ſued upon in Eng. 
land ; and the local nature of the thing requires them tz | 
carried into execution, according to the law here. But 
law of both countries in reſpect to this ſecurity is the ſane; 
the conſideration of the bill of exchange might in ar acti 
upon it be gone into in. France, as w ell as here. Thy 
writing is, as a ſecurity, void (being vol tor a gaming ache 


both in France and in England: the bill of exchange mb « 


therefore be laid out or the caſe; for it is very Cicar the 
plaintiff cannot recover upon that. Then, as to the he 
counts for money lent and advanced, and money had ay 
received, conſider it diſtinctly as to each part, 1ſt, he may 
won; 2dly, the money lent—as to the money won 3 by the mb 
of the law of E ngland, no action can be ninintained for it; 
and the contract is to be contidered as void by the law q 
France, as well as by the law of England; J which make 
it unneceſſary to conſider bow far the law of France ought 
to be regarded, Next, as to the moncy lent, it has bett 
twice judicially determined (1), that the legitlature mean 
only to avoid the ſecufity, not the contract: the act 
Car. 2. c. 7. & 4. does not meddle with money lent at pin; 
but as money exceeding iool. 4%, and not paid down at (it 
time of loſing it, it ſays, that the loſer ſhall not be com 0 
lable to make it good; but the contract, and contracts tor the 
ſame, and for ev cry part thereof. and all ſecuriues ſhall le 
utterly void: and the Ann. c. 14. only ſavs, that all v 
bills, bands, judgments, mortgages, or _m_ 8 for mnn 
won or lent at play fhall be utterly v Here the money 
was fairly lent without any imputation ee and the 
jury have letc it quite open to the court to determine bete 
any thing, and what is recoverable ? As to the money wen, 
we think it cannot be recovered ; as to the money lent, the 
plaintiff is inticied to it both by the law of E upland, ard h. 
the law of France. Dennijon, J. The money is made pay- 
able in England. As it is a toreign bill of exchange, 
muſt of courſe be dated abroad: bt it is to be paid here: 
home: and the plaintiff has appcaled to the laws of Eng: 
land, by bringing his action here, and ought to be der 
mined by them. But by the laws of Englan ;d the fecunt 
is void, which mi ight have been ple: ded, as well as it mit 
be given in evidence; and the defendant needed not in IT 
plea to have faid where it was won it play. There) IS a (il 
tinction between the contrat? and the ſecurity. It part of th 
contract ariies upon a good conſideration, and part of it up- 
on a bad one; it is divinible. But it is otherwiſe as to 4 


oO INE * 
— — —— 3ñ—ÜĩÜU—U— — 


(1) Slater and Emerſon, cor. Eyre, Ch. J. ſitt. M. T. 1 02, 2. Beg 
and Walm/, H. 1g Geo. 2. Shange 1243. 
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ny. {:xrily : that being entire, is bad for the whole. There- | 
ts bf fore the plaintiff ought to be barred of this action upon the "1 
ut the bill of exchange, as being a void ſecurity by the _ this + 
ame; country where he brings his action: but ſtill the cbntract | 
ichen remains; and he his a right to maintain his action for ſo | 
thy much of his demand as 1s legal, which is .the money lent. | 
«>! Milnut, J. The contract may certainly be good, though | 
mi the ſecurity be void: and I think that this contract is good, . 
r the though the ſecurity is void by the ſtat. 9 Ann. c. 14. This | 
VN is not ſtated to be money lent to play with, or for the pur- | 
| an poſe of play, but lent at the time and plage of play only. | 
Rik Nothing appears upon this caſe to induce any ſuſpicion that | 
e rule it was lent for any bad purpoſe. The ſtatutes meant to pre- | 
rt; ent exceſſive gaming, and to vacate all ſecurities for money 

W of won at play: and the genuine, true, and found conſtrue- 

nakes ton of 9 Ann. is, to underſtand it as intended to prevent any 

bug ſecurities being taken for money won at play, or lent te play 

; been with, when the borrower had loſt all his ready caſh, but not 

Nan to make the contract itſelf void, where the money is fairly 

& 1h and bona fide lent, though at the time and place of play. | 
play; In an action, upon an aſſumpſit tor money paid by the Alcinbreok +, 11 
at tif pluntitf for the defendant, at his inſtance and requeſt : the _ Ea. 6 [14 
my caſe was this; viz. the de{endant having loſt a ſum of 7 —4 | 
r the money, above 10l. upon a bet of a horſe- race, requeſted the * | 
all be plaintiff to pay it for him, which he did, and the court held 49 
rote that the action well lay, and gave judgment for the plain» | 
Wnt ttt. 
one So, if two perſons jointly engage in a ſtock- jobbing tran- Petrie cr al ex- | 
1d the ſaction, and incur loſſes. and employ a broker to pay the dit- mo of Keeble 
zether ference, and one of them repay the broker, with the privity 31 — 4 | 
won, and conſent of the other, the whole ſum ; he may recover a BR. - I. K. | 
t, the moiety from that other, in an action for money paid to his 4'3. 1! 
rd H vie: thus where the plaintiff's teſtator, the defendant, and 

 pay- « third, had been engaged together as partners in ſtock ſpe- | 
ge, | culations, the whole of which were illegal, except a tranſ- 

ere 2 ter of 10,0001. and having incurred ſeveral loſes, came to 

Eng- 2 tertlement with Portis, their broker, who had paid all the 

deter- dlterences ; and on that occaſion, the plaintiff 's teſtator 

cunt paid to Portis the whole ſum he had advanced, except $111. 

mich tor which he drew a bill on the defendant, payable to Ports, 

n by which the defendant accepted. The bill not being paid by 

a il the defendant when it became due, Portis brought an ac- 

It lle ton thereon after Keeble's death againſt the preſent plain- | 
it up- utfs, his executors, and recovered the amount of the bill: the | 
to 40 preſent action was brought to reimburſe the plaintitls, the | 


lum recovered againſt them by Portis, and the declaration 
Was for money paid by the plaintiffs to the detendant's uſe ; 
argea pon which they obtained a verdict for the whole demand. 

4 Afterwards on a rule to thew cauſe, why the verdict ſhould 
ih 1 2 not 
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not be ſet aſide, in t-te; or at leaſt be reduced to the ſum g 
2641. part of the ſum for which the defendant had given hi 
acceptance, and which was his ſhare of the Joſs, arifny 
from the real transfer of the 10,9001. it was urged, that thy 
was a payment of money ariſing under a contract, cn: 
ſtock- jobbing tranſaction, which was contrary to lan, an 
ſo could not be recovered; and that even the ſum of 24g 
was ſo involved in the illegal tranſaction, that it could n« 
be ſeparated from it. By Ld Kenyon, Cn. J. As to the 264 
I have no doubt, it was a fair tranſaétion; the ſtock wa 
actually purchaſed, and the transfer of it was made: none 
of the proviſions of the act were thereby infringed, aid 
is too much to ſay that it ſhall not be binding, becauſe it un 
accompanied by other tranſactions at the tame time, which 
were invalid. But on the principal queſtion his lordthip was df 
opinion, that the plaintift *'s demand could not he enforced, The 
judges Ahhurft, Buller, and Graſe, were however unanimoud, 
of opinion, that the plaintiff was entitled to recover underthe 
following principles, viz. “ Incaſe of an illegal tranſaGion, 
« if one perſon pay money for another, without any e. 
„ preſs anthority, he cannot recover it hack; but there is 1 
wide difference between the caſe of partners engaged i 
legal and illegal contracts; in the former, if one of the 
« partners pay the whole of a partnerſhip debt, without 
* any expreſs promiſe from the other partners, the lay 
« gives him a right to recover it back in an action for 
% money paid to the uſe of that other partner, and it pro 
©& ceeds on this ground, that both are liable to pay; but in 
& the cafe of illegal contracts, as they are not bound to pay, 
% one of them cannot acquire a right of action againſt the 
„other, by paying the whole without his confent ; in ſich 
« caſes it is neceſſary to have the confent and direction d 
« that other.” That therefore in this caſe, the detendan 
having accepted the hill, it was an admiſſion on his part, 
that the other acted with his privity and conſent, and be 
was bound in honour and conſcience to repay the plaintif 
who paid it for him. 

It a man has actually paid what the law would not hart 
compelled him to pay, but what in equity and conſcience it 


ns. 


La 


ought, he cannot recover it back again, in an action to 


money had and received: as where a man has paid a de, 
which would otherwiſe have been barred by the ſtatute c 
limitations; or a debt contracted during his infancy, 2 
not for neceſſaries, which in jufljce he ought to diſcharg 
though the law would not in either of theſe caſes have com 
pelled the payment; yet the money being paid, it will 10 
oblige the payce to refund it. 

Thus, in an action to recover 20041. 36. 4d. for money had 


and received by the defendant, for the uſc of the plainify 


as executors of A. Macintoſb, the defendants pleadei the g. 
. ne 
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nal iſſuc; and at the trial, a ſpecial caſe was reſerved» 
Wiiating in ſubſtance as follows:; ln January, 1785, the 
laintiff 's teſtator, Alexander Macintoſh, was at Calcutta, 


" | 1 Bengal, in the Eaſt Indies, with the {hip Hutlar, carry- 
q * mM Damih colours, ayhereot he was at that time malter and 
» owner: By the laws of Denmark, all perfons who are 
q * maſters of (hips, belonging to Danith ports, and carrying 
200 the Danith lag, muſt be either natural born ſubjects of the 
2 kingdom ot Denmark, or become denizans of Denmark, 
* and take the oaths of allegiance to the king of Denmark. 
21 On the wy of January, 178 Cs Macrntoſh borrowed at Cal- 
ws cuita of the detendants, being Britiſb ſubjects, 20,020 cur- 
why rent rupees, upon the terms mentioned in the condition of a 
aa. an pondentia bond. Macintaſb ſoon atfterwarqds ſailed in the 
'The ſhip tae Huflar, with Danith colours, from Calcutta, to 
* the coaſt of Coromandel, aud there t90K goods on board, 
Me and from thence ſailed to Copenhagen: in December, 1785, 
gn Macintsfþ died, having Hirt made his will, and appointed 
ar. me plaintilts and four others exccutors, the plaintiffs alone 
fed proved the will : on 12th October, 1786, the pl tintiits, upon 
f I application to them by the defendants, paid to the deten- 
\ the dants 20041. 38. 4d. in diſcharge ot the bond ſo entered in- 
* 0 by Macintoſo: the counſel for the plaintitts, made three 
1 * points: it, That the detendants could not have recovered 
* ius mone; on the bond, either from the plaintiffs or their 
pr teltator, the tranſaction being void by ſtat. 7 Ge2. I. C. 21. 
7 2. and 21 Ces. 3. C. 05. F. 29. (+) which was admitted: 
he ally, That the plaintiffs having paid it, they were entitled to 
4. recover it back; 3dly, That it the plaintidts were entitled, they 
** * recover in this form of action tor the plaintifts miglit 
** bs declared in their own right; and the allegation of their 
* eing executors, which was merely deſcription, might 
— be rejected as ſurpluſage; and further, that it Was no ohjec- 
ah * in this ſtage of the cauſe, that the action was not 
inet tought by all the executors, for that was the ſubject of 
a plea in abatement. By the Court, The plaintitts were 
. bound, both in honour and conſcience, to repay to the de- 
jor tendants the money which they had advanced, though the 
* original contract was contrary to a poſitive law ; tor this 
15 , not a penalty, but money which the defendants had ac- 
Ne 0 3 
, and 
arge : (1) By the firſt of theſe ſiatutes, all contracts and agreements what- 
com — made or entered into by any of his Majeſty's ſudjects, for or 
90 33 of any money, by way of bottomry, on any ſhip in the 
vice ot foreigners, and bound to the Eaſt-Indies, are declared to be 
= ad ; and by the latter, it is enacted, that it ſhall not be lawful for 
Ve a tervant of the Eaſt-India Company, or any other Britiſu ſubject 
nifty "encing in India, to lend any money to any foreign company, or to 
e 0» ay tacign European merchant. 
vera 
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tually advanced; and the original contract was not m/w 
in ſe, but malum probibitum; though the ſecurity on which 
this money was borrowed, was void by the ſtatute, perhang 
an action for money had and received might have been main 
tained by the defendants, to recover back this money; 4r 
though in the caſe of illegal contracts, one party cannot re. 
cover againſt the other, on the contract itſelf, yet if he cane 
to reſcind the contract, he may recover back ſo much money, 
as has been paid. If the party come into à court of jul. 
tice, to enforce an illegal contract, two an{ſweis may be 
wen to his demand; the one, that he mult draw itte 
— a clear fountain, and the other that potior et ce 
N ſuch would have been this caſe, it the platz 
ad not paid the money, and an action had been brought cn 
the contract: But the ground on which we decide this cal 
is, that there was no miſrepreſentation, or any inmropet 
conduct by the defendants, to e tort the money from the 
plaintiffs; but the plaintiffs knowing the whole tranſaction, 
and the law alſo, as they were hound to know, vol ani 
paid it. There was nothing contrary to conſcience in the 
defendants receiving the money, which they had edvancei 
to the plaintiff's — the plaintiffs, therefore, arc not 
entitled, either in law or cquity, to recover it back a2, 
The Court did not decide on the queſtion of form. Pu! 
Buller, J. ſaid, that he thought that the point of form wa 
againſt the plaintiffs ; and that they ſhould have declared in 
their own right, and not as executors ; but he {aid, that at 
events, if the action be brought by the executors, all f 
ſhould have joined, and this was a defect in the plaintitts' wie, 
Where, wb ſeveral are named executors, and one only 
proves the will and acts, that one is liable to an actin, 
but he cannot ſue alone, until the others have releated. 
This was an action on a bill of exchange, drawn © 
MWilſin on the detendant, and indorſed over by the former 
the plaintiff, after it had been accepted by the defendant, ! 
appeared at the trial, that the defendant had engaged m “. 
veral ſtock-jobbing tranſactions with different perions, 
which Milſan was employed as his broker, and had paid tix 
differences for the detendant : that a diſpute ariſing berwee! 
Milſen and th: defendant, reſpecting the amount of thei 
differences; the matter was reteried to the plaintifl and tree 
others, who awarded zot l. 128. 64. to be due from the de- 
tendant to /Y/on ; tor lool. part of which IEilfon drew te 
bill, on which this action was brought, The judge vw 
tried the cauſe was of opinion, that as the bill grew du 
of a ſtock-jobbing tranſaction, Which was known % '* 
plaintiff, he could not recover upon it; and therefore ht 
was a nonfnit. It was afterwards moved to ſet this 4% 
on the authority of the above caſe of Petrie v. Haw 
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nav But, by the Court, If the plaintiff had lent this money to 
which the defendant, to pay the differences, and had afterwards re- 
erhang ceived the bill in queſtion tor thar ſum, then according to 
main. the principle eſtabliſhed in Petrie v. Hannay, he might have 
TY,” recovered; but here the bill was given tor theſe very ditte- 
10! Its rences; and, therefore, Milſon himielt could not have en- 
come forced payment for it, then the ſecurity was indorſed over 
non, do the plaintiff, he knowing ot tie ilſegality of the con- 
of . rat, between Milſon and the detendant, for he was the ar- 
naß be bitrator to ſettle their accounts; and under ſuch circum- 


ſtance, he cannot be permitted to recover on the bill in a 
court of law. 

So a ſecurity given by an infant is only voidable: for it Cockſhott ©. 
may be revived by a premiſe after he comes of age. In — 2 
ſuch caſe, he is bound in equity and conſcience to diſcharge . Tir Reb 766. 
the debt, though the law would not compel him to do fo ; 
but he may wave the privileze of infancy, which the law 
gives him for the purpoſe of ſecuring him againit the im- 
politions of deligning perſons : and if he chooſe to wave 
his privilege, the ſubſequent promiſe will operate upon the 
preceding contideration. 

And it to a plea of infancy, the plaintiff reply, that after Borthwick v. 
the defendant had attained his age of twenty-one years, he ra- 2 — 
tified and confirmed the ſeveral promiſes and undertakings, and 1 Ter: feb. G 48. 
the defendant rejoin that he did not; on iffue joined there- 
on, it is ſufficient at the trial for the plaintiff to prove a pro- 
miſe by the detendant, and reſt his caſe there; for it is not in- 
cumbent on the plaintiff to ſhew that the defendant was of 
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titi age at the time when the promiſe was made, for infancy is | 
> only a fact which, if true, reſts within the knowledge of the de- | 


tendant, and if he wiſhes to take advantage of it, the proof | 
of the fact lies on himſelf. 


en by In aſumptit for money had and received; the caſe was Farmer. Arun- 

Net 9 as follows : the plaintitt was overicer of the pariſh of del. Ir. 12 Geo. 1 
t, l Grimley, in the county of Worceſter, and the defendant, 1 3 

in he. of St. Martins, in the city of Worceſter ; the parith "" 

11s, in Grimley granted a certificate to a pauper, acknowledgiug 

id th him to be ſettied in their parith, winch certificate was di- 

wech rected to St. Peters, in Worceſter, or any other pariſh in 

thoſe the ſaid city; afterwards the pauper was removed by an or- | 
chree der of two juſtices trom St. Martins to Grimley; and the | 
e (&- defendant having demanded 81. gs. 1c. of the plaintiff, for 
w {ie money expended by Sr. Martins, in maintaining the pauper | 
wi and his family tor the four laſt zears ; the plaintiff paid the | 
4 out lame: this action was therefore brought to recover this | 
0 the dum back again, as being paid by the plaintitE in his own 

there wrong, the pauper havirg been certificated not to St. Mar- 

alide, uns, but to St. Peters. By the Court, money due in point 

ma ot honour or conſcience, though a mau is not compeliable 
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to pay jt, yet if paid, it ſhall not be recovered back. N 
put the form of the certificate out of the calc, it is neverhs 
lets evidence at all events, that the pariſh of Grimlev, tun 
acknowiedged a pauper to be their pariihioner, and u 


W where t 
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he muſt 
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allowed that he has been maintained four years by the g. vai by 

riſh of St. Martius; admitting, therefore, that this mog Cel 
could not have been demanded by the detendant (which ainer 
not neceflary to decide), yet it is an honeft debt, and the tit mu! 
plainuf having once paid it, (hall not by this action, which mne catt 
is conſidered as an equitable action, recover it back again, an AC 
Judgment ior defendant. g amends, 

2 Burr. 1012. do it a perſon pays to the extent of principal and ine. te dere 
reſt on an uſurious contract, or money fairly loſt at play; n might h 

neither of die caſes can the party recover it back; tori mate t 

was paid tirough a motive of / honour and honeſty, and the CO:040! 

defendant mav therefore fetein it with a ſafe conſcience: the pla 

and the law wilt not compel nun to retund it. pleated 

Lindon 2 Hoo. An action for mone had and received, docs not he to tt. of he 
per, Hil. 16 Geo. Cover back inonev paid ior the releaſe of cattie dainage fea- to U 
4 * fan. though the diſtreſs were wrongful. Upon a rule to applied 
N ſhew cauie why a new trial ſhould not be granted in thi _—y 
cafe, it appeared as follows: this was an action for money end for 

had and received, brov tht by he plaintiff againſi the de- ed. F. 

fendant, who had diftrained the plaintiff's cattle; the lan- 6, whe! 

tit intiited ke had a right of common, and demanded his cant s | 

cattle to be rettored. which the defendant retuſed to do, um. the dee 

leſsthe plaintiff would pay him 20s. tor the damage done; up- depend 

on this che plaintift paid the money in dupute for the re- nend 

leaſe of his cattle; and the action was brought for that owner « 

money: at the trial tne plaintiff was nonſuited, on ti action 

round that it {hould have been either replevin or ireipais and un 

The queſtion now was, whether the plaintiff was entitled meonve 

to recover backs the money {0 paid, by this ſpecies of action ents 

By the Court, though after the cauſe is brought before the create 

jury, an objection to turn the plaintiff round, if the merit fepeate 

can be july and fairly tried in the action brought, is unfa- preciſe 

vourabie, yet it founded in law, it muſt prevail: the preſert But 

caſe is tingular, and depends upon a peculiar ſyſtem of ſtiick Wart. 

poſitive law : diſtraining cattle, doing damage, is a furnmary 4 alter 

execution in the firit inſtance ; the diitrainer muſt take care bring h 

to be formally right, he muſt ſeize them in the act, upon ny: 

the tpot; for if they eſcape, or are driven out of the land, bon be 

though after view, he cannot diſtrain them: [here a num. $90CS 7 

ber of rules, in reiation to the impounding and manner 0 ED 

owne 


treating the diſtreſs were mentioned: ] the law has provided 
two preciſe remedies, for the proprietor of cattle which hap- 
pen to be impounded : iſt, He may replevy ; and if he doth 
upon tlie avowry, he muſt ſpecially ſet out a right of common, 
or ſome other title, as a juſtification of the cattle bei 

where 
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d here they were taken: or if he does not chooſe to peplevy, | 

rh, bot is devirous to have his carte wamediately re-deliver ed, | 

hae he mult inake ame ends, and then bring an action of tyelpats | 

F for taking his catile, and particularly charge the money 10 fl 

2 Nis paid by vv ay ot amends, as an aggravation of the damage 1 

0er occationed by the treipaſs: if to fuch an action the dii- i! 

ich Trainer ple ads, that he took them doing damage, the plain- (} 

l the tit mult ſpecially reply the right or ticle which he alleges 1 

vhich the cattle had to be there. It inttead of an action of treſpais, 

10 n an action to recover back the money 0 paid by way of | 

: amends, might be brought, at the election of the plainciff, | 

ine. the defendant would be laid under a great di sculty; he 1 

vin might be ſurpriz ed at the trial; he could not be prepared to 

or it mike his detence; he could not tell what fort of right of | 

ich the common, Or other juſtification tlie plaintift might tet vp ; 1 

Ince: the plaintitt might thut his pretcription as often as he | 
pleated ; or he miglit reſt upon objections to the regularit F 

o of the diſtrels; the plaintiff can never be juffered to cle # 

few. to throw ſuch a ditfcuity upon his adyerte party; betides, as 

ye th applied to the ſubject matter of this queſtion, the action for | 

this money had and received, could never anſwer the equitable 1 

ober end for which it was invented, and deſerves to be encourag- ö 

de. ed, For the point to be tried and determined in this action | 

1 s, whether the plaintiff's cattle tretpatled upon the de en- 1 

d his dant's land f that may depend upon the piaintitk's right, or 

un. the defendant's right, © or the fact of treſpatiing ; or it may | 

- up- depend upon mere form: it the diſtreſs was irregular, the | 

en anends muſt be recovered back again; fo that allowing the 

that owner of the cattle to ſubſtitute this remedy in lieu of an | 

the action of treſpais, would eus between the parties, be unequal | | 

pak, and unjuſt; and upon principles of policy, would produce 1 

led convenience. It would break in upon that branch of 

jon! common and ſtatute law, wluch relates to diſtreiſes; it would 

; the create mconvenience by leaving rights of common open to | 

erils repeated litigation, and depriving poite rity ot the benefit of 

nfa- preciſe judgments upon record. Rule diicharge d. 

ſent But where goods are taken in execution * and jold under Feltham +, 

trict 2 warrant of werels upon a conviction, and the conviction ha Ea. 13 

"ary 8 akerwards qua ſhed; the party may wave the tre ſpats, and 7 Bal FTA 

care bring his action for money had and received, for the clcar C:w/. 419. 

on money produced by the ſale of the goods; tor the convic- Jer. Rep. 387. 

and uon being quaſhed there can be no juſtification: ſo where | 

um goods are taken in execution which are not the property of | 

r of we perſons againſt whom execution 1s taken ovt, the | 

ided owner may wave the treſpaſs, and bring his action for the 

ap- amount of the money which the goods ſold for: but the 

oc plainutf, by bringing fuch action for money had and receiv- 

jon, ed, can only recover the money for which the goods were 

ing lod, If * be brought in ſuch a caſe, the defendant 
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muſt plcad ſpecially, and the plaintiff may recover damazy 
far bey ond the morey actually received from the ſale of te 
goods. 

'The action for money had and received, docs not he n 
recover back ſtock improperly transtcrred, becauſe ſtockcu 
not be conſidered as money :— This was an action tor mong 
lent and advanced, money had and received, aud money pail, 
laid ouy and expended ; on the trial of the cauſe, à beg 
was taken tor the plaintiffs, with 1190l. damages, ſubicct u 
the opinion ot the court on the following cate, -e 
/rtiivier, commined an act of bankruptcy, on April 120, 
1799, whereupon à commiſſion iſſued, and the plaintikh 
were choſen afigrers; on April 19th the bankrupt trim. 
terrcd ;00l. Eatt India ſtock to the defendant, which ſtock 
the defendant ha, ſome months previous to the bankrupter, 
transferred to 7//tivier, the banxrupt, merely to entitle hin 
to vote for dncctors, in ſuc! manner as the defendurt cn 
depend on. Ihe defendant to ſecure a re-transfer, had when 
a note irom the bankrupt for 13701. and when the ſ2id gad. 
{cr was made, on April 19th, the defendant told the bau- 
rupt, he might call for the note at his houſe, but it was nt 
called for: the queſtion was, whether the plainti#s were 
entitled to recover in this action? By the Court, Iss 
new ſpecies of property, ariſen within the compals of : 
few years. It is not money: we do not ſay, that an ation 
cannot be framed ſo as to come at juſtice in this cafe, but 
we are all of opinion, that this action for money had and 
rect ĩved to the uſe of the plaintiffs, will not lie in the pre- 
ſent caſe, where no money was received. 

So if bank notes be refuſed to be delivered up, afſumyi 
for money had and received will not lie, it mutt he trover. 

Although where the demand is for a ſpecific ching, an ation 
of this kind cannot be maintained; yet if there be ground topre- 
ſume that it has been converted into money, and the defend 
has had notice of the nature of the demand, it will lie. In ths 
caſe, the plaintiff had received a number of maſquerade- 
tickets from Mrs, Cornelys, to diſpoſe ot, for which he wist, 
account after the matquerade, by paying the value or f. 
turning the tickets; the defendant had gut poſſeflion of one 
of the tickeis, which had been delivered to the plaintiff, an! 
when the agent of Mrs. Cornelys, came to demand an ge- 
count, tie plaintiſt told him, that tne defendant had had ore 
ot the tickets, and mult pay for it; upon this the agent well 
and made a demand on the defendant, but he retuſed: the 
plaintiff was then threatened with an arreſt, on which he pu 
ne gumens, the value of the ticket; this action was the 
tore brougit to recover the value of this ticket; and the decile 
ration contained a count for money had and received, one 
money paid, laid out, and expended, and one for * bn 
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deſides the above facts, it appeared on the trial, that the 


ako inns Soo i 


Mazey 
of the defendant had notice that the plaintiff meant to ſuc him for | 
WT the value of the ticket, and that he came prepared to reſiſt | 
le t that demand: the jury found a verdict tor the plaintiff, ſub- | 
k can. ect to the opinion of the court, whether the action could | 
noney be maintained. By Lord Mansfield, Ch. J. it is certain, 
7 paid, mat where the demand is. for à ſpecific thing, an action | 
e <4 cannot be maintained in this form; and if the pretent ac- | 
ct y tion had been brought without notice of the nature of the f 
Oe demand, I ſnould have thought it could not have been ſup- | 
12h, ported. But here the defendant came prepared: if he ſold | 
intifs the ticker, and received the value of it, it was for the plain- | 
Ir. tiff's uſe, bec uſe the ticket was his. Now, as che defendant | 
ſtock has not produced the ticket, it is a fair preſumption that he 
per, has ſold it. A/bhur/t J. and Buller J. were clear, that the 
> lim count for money had and received, was znaintainabie; and = 
cond they inclined alſo to chink, that the evidence would have ſup- 
taken ported the count for money paid; tor A/burſt J. obſerved, 
Tart. that the caſe was like that of a {urcty, who, by paying the 
Aub. debt for che principal, faves him from being ſued, and who 
$ not can maintain an action 2guinft him for money paid: and | 
were nere he ſaid the plaintiff had p1id the five guineas, under a | 
$ is compulſion brought upon him by the detcadant, and had | 
of 2 thereby ſaved him from an action. 
Qion But where the declaration ſtated, that the plaintiff having Leery v. Geod- | 
„bot diſtrained ſome pictures of Poesie his tenant, and being about * 28 | 
ard to ſell them, the defendant, in conſid ration that the plainitf . 68) * | 
pie. would return the goods to Poole, undertook to pay the | 
aintiff, on a certain day goi. yet that he did not: at the | 
mn! trial it appeared, that the agreement was, tliat the plaintiff | 


Th 


ion 


ou d de liver the pictures fe the defendant, and not to Poole, | 
and Lor Kenyon, Ch. J. who tried the cauſe. thought it was 
« fatal variance; but a verdict was taken tor tae pi imitt, 


pre. 
dart weit.! liberty for the detendant to move to enter up à | 

| thi nuit: on a motion being made for this purpoſe, the coun- 

de- en tor the plaintiff abandoned the ſpecial count, but inſiſted 

15 th that, as the declaration allo contained a count for money 

n- had and received, he might recover on that count, for the 

one detendant could not be turprited, es it appeared on the face 

and of the record, that the cauſe of action was the value of the 

ac pictures; and they cited the above caſe of Longchamp v. 

| one Kenny. But, by the Court, in that caſe, the ticket was 

ven: delivered for the purpole of being carried to market; and | 
the the preſumption was, that it was ſold, as the detendant would 

put de no account of it. But here a contra ry pre umption 

CI» arites ; for the pictures were delivered to the delendant in 

chi- order to avoid their being ſold. 

» {4 in an action for goods ſold and delivered, it appeared that yae „ Bayte, 

elit: ac defendam hag ordered the goods to be ſent to him by land ta. 15 Geo. 4. 


des carriage, s. R Cow. 254 
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carriage, by a poſtſcript to his letter, ſaying, “ Pray be ei. 
« peditious in ſending them; and, inſtead ot letting themy 
„ by the way of Briſtal, where many things you hue 
« {ent me have been detained, ſend them by land-carrian," 
The witneſs proved the delivery of the goods to the book, 
keeper of the Birmingham carrier, to be {ent from thence, iy 
way of Coventry, to the defendant, who lived at Caerny. 
then; and that there was no other mode of conveyance by la. 
carriage. The goods were loſt on the road; and the judge 
who tried the cauſe was of opinion, that this was not a 
delivery to the defendant, and non- ſuited the plaintiff. This 
nonſuit was afterwards moved to be fet aſide; and by the 
Court, If the vendor take upon himſelf actually to deln 
the goods to the vendee, he ſtands to all riſques ; but if de 
vendec order a particular mode of conveyance, the vendar 
is excuſed. This caſe is as much as if the defendant had 
mentioned the Birmingham carrier particularly by name; for 
there being but one carrier, the plaintiff had no choice by 
whom to tend them. 

The plaintiff, who was a phyſician, brought this action 
for fces for attending, for a conſiderable time, on the c- 


a. 


Chorley, M. D. 

*. Bolcot, Tr. 
Geo 3. B R. 9 - 

| opp , * ſendant's teſtator: the plaintiff obtained a verdict at the 


alſizes; and a motion having been made to ſet aſide ſuch 
verdict, The Court were of opinion, That the fees of a 
phytician are honorary, and not demandable of riglu, aud 
theretore ſet the verdict aſide. 

Whoever ſupplies a ſhip with neceſſaries, has a treble 
ſecurity : 11t, Ihe perſon of the maſter; 2dly, The ipecine 
ſnip; adly, The perſonal ſecurity of the owners, whiethet 
they know of the ſupply or not. On the trial of an action 
of aflumpfit for goods ſold and delivered, and alſo for work 
and labour, the jury found a verdict for the plaintitf, ſubject 
to the opinion of the court, on the following caſe:— A rope- 
maker, to whom the plaintiff was executor, had ſupplied a 
ſhip with cables to the value of 51. 8s. 3d. by the order af 
the captain, and made the owners of the ſhip (the deten- 
dants) debtors in the uſual manner, without naming dle 
owners, or knowing particularly who they were: the {lip 
was let by the defendants to the captain, at 36l. per annum, 
for a term of years, under covenants on their part, that he 
ſhould have the ſole management of the ſhip, and employ 
her for his own ſole benefit and advantage; and on his part 
that he would at all times, at his own coſts and charges 


Rich v. Coe 
and others, Tr. 
17 Geo. 3. E. R. 
Cow, 630. 


repair the veſſel, and her tackle, rigging, &c. The co? 


then ſtated, that the plaintiff's teſtator had no notice 4 
this contract, at the time they furniſhed the captain wi” 
the goods; the queſtion was, whether the defendants, the 
owners of the ſhip, were liable to this debt? By the cours 


It is impofſible to ſay, that the plaintiff is not entitled t 


recover. 
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cover, Whoever ſupplies a ſhip with neceſſaries, has a 

treble ſecurity: 1, The perſon of the maſter; 2, The 

ſpecitic ſhip; 3, The perſonal ſecurity of the owners, whe- 

tier — know of the ſupply, or not. 1ſt, The maſter is 
J 


Mr perſonally liable, as making the contract; 2dly, The owners 
* f X . , : 

wh are liable. in conſequence of the matter's act, becauſe they 
_—_ chooſe him: they run the riſk, and they fay whom they 
Fr: will truſt with the appointment and othce of maſter. It the 
da owners, in this caſe, had delivered the value of the goods in 
— queſtion, in ſpecie to the maſter, with directions for him to 
Ti pay it over to the creditors, and the maſter had embezzled 
* ths the money, it would have been no concern of the creditors: 


ſor they truſt ſpecifically to the ſhip, and generally to the 
owners. In this caſe, the defendants are the owners ; .and 
there happens to be a private agreement between them and 
the maſter, by which he is to have the fole conduct and 
management of the ſhip, and to keep her in repair; but this 
cannot affect the creditors, who are total ſtrangers to the 
tranſaction. To be ſure, if it appeared, that a tradeſman 
had notice of ſuch a contract, and in conſequence of it 
gave credit to the captain individually, as the reſponſible 
perſon; particular circumſtances of that ſort, might afford 
a ground to ſay, he meant to abſolve the owners, and to 


if the 
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t had 
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ce by 


Con 
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ſuch J : 
= look ſingly to the perſonal ſecurity of the maſter. But 
i here there was no notice whatever of the contract: we are, 
; therefore, all of opinion, that, under theſe circumſtances, 
oy there is no colour to ſay, that the creditors ſhould be ſtripped 
ws f the general ſecurity they are by law entitled to againſt 
CCINC n tt * y * O 
are. the owners. 
y In an action brought by a ſhipwright for work and la- Menetone, . 
_ bour done, and materials provided, in repairing the defen- Atbawes, M. 
* , ials provided, in repairing the defen- "ono BR. 


dant's ſhip; the queſtion was, whether the plaintiff was; Burr, 1592. 
entitled to recover, under the following circumſtances : the 
plaintiff was poſſeſſed of a dock, and the defendant's thip 


biect 


Ope- 


ed a . 

wy being damaged, was put into it, in order to. be repaired by 

Cos the plaintiff, and the defendant agreed to pay him gl. for the 
the ule of the dock: on the day before the ſhip was to go out 
ſhip of dock, and when only three hours' work was wanting to 


complete the repair, a fire happened at an adjacent brew- 
houte, which communicating to the dock, the ſhip was 


h 
To: burned, By the court, This is a deſperate cale for the defen- 
pan, dant (though compaſſionate) ; it is like the caſe of a horſe, 
Do tat a farrier was curing, being burnt in the owner's wn 
— ſtable; there the court held, that the farrier ſhould be paid 
« of tor what he had actually done; ſo here the defendant paid 
** $i. for the uſe of the dock. 

the In affumpſit for work and labour with the common Trelawney . 
our, woney counts which had been tried twice, and on each Thema, A. 
vial. w. 1 _— 2 Geo. 3. CZ. 
1 to a with a verdict in fayour of the plaintiff; it appeared 1 Hen, Bl. 
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on a motion for a new trial, that the verdict laſt obtains 
was for the amount of the money advanced by the plain 
for the purpoſes of an election for members of parliamey 
for Briſtol, together with a certain ſum for his attendan; 
and that the — Fry who was a member of the elidn 
committee, had taken upon himſelf a very active part, in a. 
gaging the plaintiff to advance money, and attend in collefiiy 
the voters reſident in London, and conveying them 5 
Briſtol. The detendant endeavoured to prove, that he a%e 
merely as the agent of Peach, one of the candidates, and h 
his authority; and for this purpoſe produced two witneſs, 
who being examined on the voir dire, were not permitted 
be examined, on the ground of being intereſted. It 
now, on the motion for a new trial, urged, that the & 
tendant was merely the agent of Peach, and therefore nn 
perſonally liable; and that the evidence of tha witneſs 
who had been rejected, ought to have been admitted. By 
the court (except I iin, J.) were of opinion, that the wit 
neſſes were properly rejected; and as to the hahility of the 
defendant, they ſaid, that i: would be an exceedingly har 
caſe, if the plaintiff was not entitled to recover againſt th! 
detendant, conſidering from the ſtate of the evidence, h. 
active ſhare and part which he took in this buſineſs. That 
he ſeemed to have been a perſon ſupporting the credit a 
Peach, and putting himſelf forward as a ſtake, to be x. 
ſponſibie to every body: that it was clear, the defendart 
was a member of the committee, and ſuppoling the mores 
to come from that committee, and having ſaid nothing '0 
ive the plaintiff a better riglit againſt any other pe; ſon, he 
mov not be permitted to turn the plaintiff round: be 
appeared to be, in fact, che only perſon the plaintiff could 
ſue. 

Aſſumpſit upen an expreſs promiſe.] I legatee may ſue at lun 
for his legacy, if the executor has received aſſets, and made 
an exprets promiſe to pay the legacy.—In aſſumplit, the 
plaintiffs declared againſt the detendant, fer that one J. C 
by his laſt will, gave io the plaintiff's wite the ſum ot bd 
and of his ſaid will, made the defendant fole executor : t 
divers goods and chattels afterwards, came to the hands d 
the detendant, as executor of J. C. more than ſufficient 0 
pay all the debts and legacies ; of which the defendant then and 
there had notice: by reaſon of which, the defendant beczm? 
liable to pay; and being ſo liable, in confideration there, 
undertook and faithfully promiſed to pay the 60l. To thi 
declaration, the defendant demurred generally ; and in ſup- 
port of the demurrer, it was objected, iſt, That no acti 
lies for a legacy iſſuing out of perſonalty ; 2dly, That befor 
a legatee can entitle Finſelf to a remcdy againſt the ext 


cutor, it muſt be ſhewn that he has received and 
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tf Ecient to anſwer all demands of a higher nature, ard 
particularly the general expences, whit muit be first 
proved. By the court, The argument zu ſupport of this 
demurrer, has proceeded upon ſuppoſing a general queſtion, 
which is not at all involved in this caſe, and agitating 
that general queſtion, as if this were a declaration upon 
the ground of the will only, and nothing elſe. If it were 
a general queſtion, we ihould heſitate: the objeStion taken 
upon the ſuppoſ tion of its being ſo, is, that a legacy arifing 
out of a will of perſonal eſtate being a teſtamentary matter, 
the cognirance of it belongs peculiariy and exciut:vely to 
the eceleſtaſtical juriſdiction : it that propoſition were uni- 
rerſally true, the objectiun would hold equaily agaiuſt the ju- 
nidiftion of the courts of equity; but this is a caſe not 
within any ſuch general queſtion. This is a cafe in which 
the declaration particularly ſtates, that aſſets have 
been receive: by the defendant, the executor, more than 
{ficient to pay all the teſtator's debts and le acies: if fo, it 
moſt mdoubrediy muſt be taken vpon me pleadings, that 
mere was ſufficien t to diſcharge tlie funcral expences, be- 
cauſe they are payable firſt; conſequently, if there was leſt 
than e amount of them, there conld not be ſufficient to 
dacharge the debts and legacies: tlie declaration then goes 
v1, to ſtate, that in conſideration of ther? being tull ſuffi- 
cient affets as aforeſaid, the defendant »ndertook and 
promiſed to pay the plaintiff his legacy. ln the preſent 
caſe, therefore, there is not only an atfert to the legacy, 
but an a#tual promo and undertaking to pay it, aud that 
nome ſounded on a good and valuable conſideration, 
whicln in all caſes, is a ufncicnt ground to ſupport an 
Action: it is ſo in cafes of obligations, which world other- 
wiſe only bind a man's conſcience, and which, without ſuch 
promiſe, he could not be competled to pay ; 15 here an 
infant contracts debts during his minority; it after he comes 
of age, he conſents to pan them, an action lies: fo a con- 
ve vance executed by an infant, which he was comp-llable 
ts do by equity, is a good conveyance at law. In this 
caſe, the promiſe is grounded upon a reaſunable and con- 
ſeientious contideration ; namely, that the defendant had 
aſſets to d:icharg: the legacy; if ſo, he was com- 
plable in a court of equity, or in the eccletiaſtical court, 
to pay it. It is an expreſs promiſe made upou a good and 
ſufncient conſideration. 

So, where an action was brought againſt the defendant 121 
her on right, the declaration ſtated, tht G. S. by luis will 


* 


287 


!T:.wlhes & Us. 


„ Saunders, 
2 Ri, 22 Ges. 3- 


bequeathed a legacy of 5ol. to the plaintiff; that he ap- Cp. 259. 


. 8 . . . * * 
painted the defendant his executrix; that ſhe proved the 
will; that goods and chattels came to her hands more than 
lumeient to pay all the teſtator's debts and legacies, by rea- 
f ſon 
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ſoa whereof, ſhe became liable to pay the legacy; and being 
ſo liable, in conſideration thereof the promiſed to Pay it 
To this declaration, two obe tions were made in artet of 
judgment; 1ſt, That the defendant is not ſufficiently &. 
ſcribed as executrix, and therefore there cammot be judomey 
de bonis te/tatoris ; 2dly, No judgment can be entered de bay; 
prepriis, becauſe there was no confideration tor the pro. 
mite; and, therefore, it is nudum pactum. By the Coun, &s 
to the firſt, the plaintiff cannot upon this declaration tube 
judgment de bonis teflatoris, The action is brought agua 
the detendant in her own right, and not as cexccutrix; i 
charges her with a perſonal promiſe to pay the legacy, ad 
pot upon a qualified promile to pay as executrix, or out of 
aſſets: and te plaintiff having by his declaration, made 2 
perſonal demand againſt her ; Te muſt ſtand or fall by that, 
and cannot now reſort to any demand that he may have 
upon her in the particular character of executiix. The 
forms of pleading are very, different, where a priſon is 
charged as executrix, and where ſhe is charged perfonally: 
in the firſt caſc, the is always named as executrix in the 
beginning of the declaration; ſhe is afterwards ſtated to be 
liable as executrix, and the promiſe alleged to have been 
made by her as executriy. But in the other caſe, ſhe is 
charged generally as any other perſon, and a general charge 
is a perſonal charge. — This caſe, therefore, depends wholly 
upon the ſecond queſtion : whether there be a ſufficient 
conſideration alleged for the promiſe; or, whether the 
defendan.'s promiſe be merely nudum pactum, and void'— 
Where a man is under a legal or equitable &b.:gation i 
pay, the law implies a promite, though none was ever actu- 
ally made; a forttori, a legal, or equitable duty, is a fuß- 
cient conſideration for an e&ual promiſe. Where a man 
is under a moral obligation, which no court of law, or 
equity can enforce, and promiſes; the honeſty and reciitude 
ot the thing is a conſideration : as if a man promiſes to pay 
a juſt debt, the recovery of which is barred by the ſtatue 
of limitations; or, if a man after he comes of age, pro- 
miſes to pay a meritorious debt, contracted during his mino- 
rity, but not for neceſſaries; or if a bankrupt, in aſtiuent 
circumſtances, after his certificate, promiſes to pay tle 
whole of his debts; or if a man promiſe to perform a lect 


truſt, or a trust void for want of writing, by the {tatute of 


frauds; in ſuch and many other inſtances, though the 
promite gives a compulſory remedy, where there was none 
before, either in law or equity; yet, as the promiſc is 08 
to do what an honeſt man ought to do, the ties of col 
ſcience upon an upright mind, are a ſu{fcient conſideration 
But an executor who has received affets, is und! 
every kind of obligation to pay a legacy. He receives 

monc) 


money 
duly: 
vie of 
has no 
the leg 
accoul 
necell; 
the ſu 
duty | 
the le! 
Execul 
and m 
a Cale, 
ration 
dant . 
plainti 
miſed 
nion, 
But 
ranno 
1 his g 
% the 
the de 
of the 
the de 
ſeſſed 
all the 
rharg, 
liable 
vromi 
were 
tor th 
lowin 
therel 
deten 
on 2 
up de 
expref 
to ha. 
an ac 
dence 
this a 
ſidera 
nuity 
txpre) 
theſe 
prom 
argur 
luppc 


\ 


Action (Aſumpft). 


money by virtue of an office, which he ſwears to execute 
duly: he receives the money as a truſt, or depoſit, to the 
uſe of the legatee. He rw þ to aſſent, it he has aſſets: he 
has no diſctetion or election: he retains what belongs to 
the legatee; and therefore owes him to the amount. An 
account of afſets, or a judgment to pay out of aſſets, is only 
neceſſary where the ſafhcieney of aſſets s uncertain, Where 
the ſufficiency of aſſets received is certain, the executor's 
duty to pay à legatee, follows by neceſſary conſequence, 
the legacy, in ſuch a caſe; is a demand clearly due from the 
executor upon various'grounds of ſlatural and civil juſtice, 
and may be recovered from him by proceſs of law: in ſuch 
a caſe, a promiſe to pay ſtands upon the ſtrongeſt conſide- 
ration, In t this caſe there was a full fund; and the defen- 
dant was bound in law, juſtice, and conſcience, to pay the 
plaintiff his legacy; as the in conſideration of that fund pro- 
miſed to pay. *"Fhis, certainly, was a futhcient confide- 


Mion. 5 
But unleſs thiete is an expreſs promiſe to pay, a legacy Decks, Strutt, 
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tannot be recovered in a court of law from an executor. 
This wits afſtunpſit for the arrears of an annuity bequeath 
to the plaintiff's wife, by the defendant's teſtator ; wherein 
the declatation ſtated, that the teſtator bequeathed to the wife 
of the plaintiff 40s. a-year for her Hfe ; that fhe appointed 
the deſendant his &xecurot; Kho proved his will, and poſ- 
ſeſſed himſelf of allets full ſufficient to pay and ſatisfy 
all the debts, legacies, and funeral expences of the teſtator, and 
charges of proving the will, whereby the defendant became 
liable to pay the plaintitf 408. a-yeat; and being fo liable, 
vromiſed to pay,(averring, that three years and three-quarters 
were due.) On the general iſſue pleaded, there was a verdict 
tor the plaintiff, ſubject to the opinion of the court, on the fol- 
lowing caſe—The teſtator made his will, 31 Jan. 1774. and 
thereby gave the plaintiff*s wife the annuity in queſtion : the 
defendant, u ho was his ſurviving executor, proved the will 
on 28th May, 1775, and paid the annuity for ſeveral _ 
up to Lady Day, 1790. The defendant neuer made any 
expreſs promiſe to pay; but was poſſeſſed of aſſets ſufficient 
to have paid the plaintiff's demand, if parol evidence of 
an acknowledgment of having aſſets without any other evi- 
dence thereof, were ſufficient. By the court; the ground of 
this action, as it appears on the declaration, is, that in con- 
ſideration of aſſets, the defendant promiſed to pay this an- 
nuity, It is not pretended; that the defendant made any 
expreſs promiſe to pay ; and the queſtion is, whether under 
theſe circumſtances the law does, or does not imply ſuch a 
promiſe. No caſe has been cited to ſhew that it does. The 
arguments which have of late years been advanced, in 


Vor. I. 


ed B. R. 5 Tee. Reg. 
9. 


ſupport of tais action, are —_ on the ſuppoſed 4 
= 


þ 
| 
| 
| 
| 
| 
| 
| 


290 


Martyn, v. 
Find, Ea. 

16 Geo. 3. B. R. 
Cond. 437. 


Action (Aſumpſit.). 


of the caſe, and the convenience of the parties; M e 
when it is conſidered, in what manner a court of equs WIRES [here 
interpoſes in ſuits for legacies, in taking care that provifa plaiuti 
is made for the different parties entitled; and what inc. dence 
venience, and even ruin to private families, would he on the 
enſued, from determining that an action can be brought & Thi 
a court of law tor a legacy: we think that thoſe who hr © pert 
wiſhed to ſupport the action, would heſuate before the WARE allo 
came to the concluſion, that the action can be maintaine, WE © the 
If an action will lie for a legacy, no terms can be impoſe! WAR © wits 
on the party who is entitled to recover; and, therefor, VT fern 


where the legacy is given to a wife, the huſband won mos 
recover at law, and no proviſion could be made for tle WR notice: 
wife, or her family : whereas, a court of equity will ue plainti 
care to make ſome provition for the wife in ſuch a . duced 
But the whole of this admirable ſyſtem which has bez 


= yz = 
24 A. 


| LIE Pal 

founded in a court of equity, will fall to the ground, if : ſuch d 
court of law can enforce the payment of a legacy. The ten 
are deciſive reaſons againſt the juriſdiction of the courts o« WAR »eltry, 
law over this ſubject, and have influenced thoſe who once of mor 
entertained an idea, that this action could be fupponel. pon 
There is one caſe in the books (1) where the declaration es 1 
ſtates, that in conſideration of a forbearance by the plain- was n 
tiff to ſue, the executor promiſed to pay the legacy; an fende 
the court held that the action might be maintained; bu Covert 
the circumſtance of that action being brought on a pro- . an 
miſe, in conſideration of forbearance, ſhews that it was demnif 
underſtood that the bare poſſeſſion of aſſets was not alone mile, 1 
ſufficient. This is a novel attempt; and we are of ch WF (creto 
nion, that the action cannot be ſupported —poflea to dr. was, t. 
tendant. N obje 
In an action brought by the plaintitF againſt the defendan;, extra | 
who was the rector of St. Ann's, Weſtminier, to rechnet paid by 


a ſum of money due from him to the plaintith, for ofhciatng 


as his curate, the declaration contifted of ſeveral counts; — 
and the third count, on which the verdict was taken, ſtated, 17 | 
+ "That the defendant was rector of the church, and 3 Mantis 
« ſuch, by a certain inſtrument in writing undertook, and rations 1 
„ to the plaintiff faithfully promiſed to retain and continue 0 prov. 
** the plaintiff to officiate in the ſaid church, until he ſhould it 15 49 
ether wiſe provided with ſome eccleſiaſtical preferment ; unie's * 
„by fault by him committed, he, the ſaid plaintiff, ſhould teuer. © 
% be lawfully removed from the ſame, and to pay hun ary wv; 
* fifty guineas a-year during that time: it then conclude * 
« with an averment, that although the plaintiff was nd nk 
provided with any other eccleſiaſtical preferment ner eren te 
or objet 

jane SN by: tre, he 
(1) Daw v. Wright, 1 Vent. 120. and Smith v. Fobns, Cr. Jac. 25“ d! furp; 
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. © lawfully removed, the defendant had refuſed to pay.“ 


There was a verdi& for the plaintiff, and at the trial the 
plaintiff to prove the defendant's undertaking, gave in evi- 


Aence the certificate directed by him to the Biſhop of London, 
an the plaintiff's being ordained prieſt; whereby he certified, 
That he had nominated and appointed the plaintiff to 
perform che office of curate, and thereby promiſed to 
allow him fifty guineas per ann. for his maintenance in 
W © the ſame, and to continue him to officiate in the church, 
WE « witil be ſhould be otherwiſe provided of ſome eccleſiaſtical pre- 


8 © /erment, or for fault by him committed, lawtully re- 


moved.“ On the part of the defendant, two written 


W notices were proved to have been given in writing to the 


plaintiff, requiring him to quit the curacy : they alſo pro- 


F duced an appointment of the plaintiff to the readerſhip of 
W the pariſh, the duty of which office, was to read prayers on 
ſuch days as the parſon of the parith was not uſed to per- 
E torm divine ſervice. The reader was appointed by the 
Veſtry, and ſupported by their order, and at their will, out 


monies allowed the churchwardens in their accounts (1). 
Upon ſhewing cauſe againſt a motion for a new trial, it 
was intiſted on the behalf of the plaintiff, that a readerſhip 
was no eccleſiaſtical preferment : and on the behalf of the 


8 {-/ondant, three objections were made to the plaintiff's re- 


covering in this action: 1ſt, That the promiſe is a promiſe 
6, and a contract, or engagement with the biſhop, to in- 
eemnify him from maintaining the plaintiff; but is no pro- 
mile, no contract, no engagement with the plaintiff, and 


F icrefore gives to him no right to ſue: The 2d objection 


was, that the plaintiff was not licenſed by the biſhop : The 
v objection was, that the plaintiff was appointed reader of 
xtra pravers in this parith church, at gol. a-year, to be 
paid by the churchwardens, and charged m their accounts, 


— 


— — — — — — —— 


At the trial, the defence attempted to be ſet up was, that the 
prunit was lawfully removed for faults by him committed, and impu- 
dating were thrown upon his life an! manners, and evidence offered 

prove the irregularity of his conduct: but Lord Mansf-1d, who 
ted the cauſe, would not ſuffer them to go into any criminal charge 
gant, the plaintiff, becauſe, in the firſt place, the defendant ought 
4 that caſe to have complained to the biſhop, and obtained his ſen- 


'ence, or judgment, or direttions in a formal, or, at leaſt, in a ſum- 


ary way; and, 2div, if the defendant could, without applying to the 
hop. have removed the plaintiff for a cauſe ſubject to the opinion et 
u or any other court, as to the ſufficiency of ſuch cauſe of removal, 
ie onght to have given the plaintiff notice of it: but, in the notices 


een to the plaintiff to quit, the defendant had ſpecified no fault, 


:t objection, and grounded them on his own will and pleaſure : there- 


e he could not be prepared to make any anſwer to what was now 
W \urprize, offered to be laid to his charge. 
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church, without being an incumbent of it; viz. being a 


Action (A un pic). 


which the defendant contended was an eccleſiaſtical jw 
ferment. BY THE coURT, the certificate is not a contras 
with the biſhop to indemnify him; but a certificate a 
aſſurance to the biſhop of a matter of fact: that ſuch a 
one has appointed the perſon named in the certificate, t 
be curate of his pariſh ; that he undertakes to pay him; 
certain ſalary, and that he will continue him in the curac, 
till he is otherwiſe , provided: it is no indeinnity to tis 
biſhop, or any thing like it; it is no promiſe to, or contra 
with him, but merely an information of a. matter of fad; 
the contract is with the curate : therefore, there is no (he 
dow of objection to the plaintiff's maintaining this action 
As to the ſecond objection, that the plaintiff is not licenie 
by the biſhop: within the true intent and meaning of the 
cannon law, he is licenſed by the biſhop ; for he has or 


rate, 
Ethey 1 
and m 
body t 
= 114t0n 
no arti 
W tempol 
pointi 
W the cos 
W pariſh 
W pc the 
S ſalary 
F quires 
conſide 
IS, tha 


dained him on this title, If ſo, the biſhop has ſolemnly In 
approved of his being the curate of this church: it is te bmg 
very foundation and title of the ordination, and therefore he 4 In this 
is licented to all intents and purpoſes. Whether this be. [ihe ver 
compliance with the letter of ſome penal ſtatutes, which betu 
require a ſpecinc form of licenſe, may be a critical queſtiv: «4 266 
But the objection does not lie in the mouth of the defer. „and 
dant, as an excuſe to him for not performiig his coniraQ bace 
He, as well as the plaintiff, have underſtood for years, that the e 
his ordination upon this title was a ſufficient licenſe; or, i the ſ 
they did not ſo underſtand it, the defendant has wave ie © and 
objection. In his notice to quit, he does not object tht the { 
want of a licenſe: in caſe he had, the plaintiff might hav: * Ogre 
immediately got a licenſe, had he thought that necellur, 4 give 
If, after reaſonable notice, he does not procure every qui- in th 
lificution to enabie him to do the duty, the defendant woull at he 
be excuſed from payiag him the ſalary, for the plaintiff Hur 
ſervice, as curate, is not only the conſideration, but the con- Was me 
dition of the ſalary—As to the third objection, that tie Was no 
plaintiff is, in fact, and agreeably to the terms of the con- court, 
tract, otherwiſe provided with an eccleſiaſtical preterment, damage 
we find it impoſhble to ſay, that this readerſhip is an eccle- but her 
iaſtical preterment, for the plaintiff is not a reader in any ayreem 
ſenſe of the law. This is nothing more than a pariſh em- 8 lock 
ploying a clergyman in prieſt's orders to read prayers, and ee 
they call him a reader. The term, reader, is made uſe 0: 1 the 
by the cannon law: it is one of the five orders of the The 
Romiſh church, inferior to the deacon; they are alwass de def 
conſidered laymen, in the idea of the cannon law, and rt efnda 
-xpreſsly put in oppoſition to clergymen. Is au cnploy- ry 
ment then an eccleſiaſtical preferment, where a private mat eral 
may be employed. Matſon, upon the canon law, ſtates fol 
) bail 


that there are but two ways of being provided for by the 


cura, 
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W curate, or a lecturer; they are both taken notice of by law: 
Sthey muſt be licenſed; they muſt ſubſcribe to the articles, 
W and make the declaration, But a prieſt, employed by any 


| ps 
MNtrac 
te and 


- 
— — —— 


ch u body to read prayers, wants no authority; the very ordiy 
ate, 2 WW nation gives him authority: he wants no licenſe, he ſigns 

him 3 no articles; the biſhop cannot inhibit him, and the office is 
'Uracy, W temporal. What ſtability is there then, in the preſent ap- | 
to t's WE pointment? No one can read prayers in a church, without | 
"tra dhe conſent of the rector. What obligation is there, if the | 
fact; W pariſh ſhould think fit not to have a reader, to bind or com- | 
0 (ha el them to have one any longer? The appointment and j 
ion E ſalary are only during pleaſure; and the office, ſuch as re- 

cen Noures no licenſe, or authority : therefore, it is impoſſible to 

of the conſider this as an eccleſiaſtical preferment; the conſequence 

12S or. b, that the rule for a new trial muſt be diſcharged. 

lemnly In order to ſuſtain a promiſe, there muſt be either a Cooke, 2. 

is the F damage to the plaintiff, or an advantage to the defendant, Oxley, Ea. 

fore be In this caſe, the tlyrd count in the *. upon which 8 Jo , P. 

hex che verdict was taken, ſtated, „That in a certain diſcourſe SORT PE IN 

which between the plaintiff and defendant, concerning the huying 

eſtivn 200 hogſheads of tobacco, the defendant propoſed to ſell F 
defer. and deliver to the plaintiff the ſaid 266 hogſheads of to- | 
wiradt * bacco, at a certain price; whereupon the plaintiff deſired 

5, that the defendant to give him time to agree to, or diſſent from 

or, it „the faid propoſal, till the hour of four in the afternoon; 

ed the * and thereupon the defendant propoſed to fell and deliver 

ct the * the ame upon the terms aforeſaid, if the plaintiff” would 

t hare agree to purchaſe them upon the terms a rreſaid, and would 

eſſan, * give notice thereof to the defendant, before the hour of four 

v qui " in the afternam of that day.” The plaintiff then averred, 

onde nat he did agree to purchate, and gave notice thereof before | 
mf”; Tur o'clock, but that the defendant did not deliver, &c. It | 
e con- «4s moved to arreſt the judgment, on the ground that there 

at the was no conſideration for the defendant's promiſe.— By the 

e con curl, in order to ſuſtain a promiſe, there mult be either , | 
men damage to the plaintiff, or an advantage to the defendant; 

eccle- but here was neither when the contract was firſt made: the 

in any ayreement was not binding on the plaintiff before four 

h em- clock, and it is not ſtated, that the parties came to any 

6, and ſequent agreement, There is, therefore, no conſideration 

uſe of the promiſe. 

of the _ The plaintiff having ſued out a writ of execution againſt Anonymous, Te. 

ways e defendant, upon a judgment obtained againſt him, the 2 

ad are *{:ndant, in conſideration that the plaintiff would ſtay the 

uploy- ecution at that time, undertook to pay the debt and cofts : 

e man [veral applications had been ſince made to the defendant 

ſtates, payment without effect, and therefore he was now held 

1 the A upon his new aſſumpſit for 171. ; it was moved, that 

ing 4 3 he 
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he might be diſcharged on common bail, on the ground tha 
the original debt was under 10l. By the court, this i; ; 
new ſpecies of action, and an attempt to turn a judgmen 
debt, into a debt upon ſimple contract. If the undertaking 
had been by a third perſon, in conſequence of the forhear. 
ance, it would have been a good ground of aſſumpft 
againſt ſuch third perſon: but here the promiſe is by the 
defendant himſelf to pay a debt, to which he was before 
liable upon record: for by the judgment, he is liable to de 
coſts, as well as the debt. Therefore, this promile is 1» 
ground upon which to raiſe an aſſumpſit. 

An aſſumpſit will lie, for not paying the conſideration gt 
an aſſignment of an uncertain debt. This was error from 
the King's Bench.— The defendant in error brought an 
action againſt Mouljdale, ſtating in his declaration, that ce 
P. A. was indebted to him in 541. 18. 104d. for goods and 
merchandize ; but the exact amount thereof of the time 9 
the contract, on which this action was brought, was un. 
known both to the plaintiff and the defendant ; and thit 
Birchall had fold, and Maulſdale had bought the {aid deb, 
be it more or lets for its whole amount, except 10. which 
Moulſdale was to have for taking upon him the ſaid debt 
and that Birchall was to receive certain cabinet-makers 
goods therein ſpecified, to the amount of 381. 148. in part of 
payment, and the reſidue except as aforeſaid, in other cabi- 
net-makers' goods to the value thereof; and for non-delivery 
of theſe — the action was brought. To this the defen- 
dant demurzed; and on the plaintiff's joining in demuner, 
judgment was given for the plaintiff; and the defendant 
now brought his writ of error: after argument and fu! 
conſideration. The Court were clear that the conſideration 
was a good one, although the debt was uncertain when afſigne!. 

Any damage to another, or ſuſpenſion, or forbearanc: 


of his right, is a foundation for an undertaking, and wil 


make it binding, though no actual benefit accrucs to thc 
party undertaking. On a motion for a new trial in thi 
caſe, on the ground that the verdict was againſt evidence; 
it appeared, that the ſubſtance of the evidence was as fol- 
lows: one I hite, a merchant in Ireland, defired to draws 
upon the plaintiffs, who were merchants at Rotterdam, in 
Holland, for 8ool. payable to one Clifford, and propoſed to 
give them credit upon a 2 houle in London for their 
reimburſement, or any other method of reimburlene! 
The plaintiffs, in anſwer, deſired a confirmed credit upon 
a houſe of rank in London, as the condition of their 3 
cepting the bill. / hite names the houſe of the defendants 
as this houſe of rank, and offers credit upon them, where. 
upon the plaintiffs . hoaoured the Uben dan in favour 0 
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Clifford, and paid the money, and then(i) wrote to the defendants 
to know © Whether they would accept ſuch bills, as they, the 
« plaintiffs, ſhould, in about a month's time, draw upon the 
« {aid Van Mierop's and Hophins's houſe here in London, 
© for Bool. upon the credit of Mhite; and they having 
received their aſſent, accordingly drew upon the detendants : 
in the interim, Mhite faile fore their draft came to 
hand, or was even drawn: and the defendants gave notice 
of it to the plaintiffs, and forbid their drawing upon them, 
which they nevertheleſs did; and therefore the defendants 
refuſed to pay their bills. On the trial, a verdict was found 
for the defendants ; on the motion for a new trial, the de- 
fendants objected that the letter whereby they undertook to 
honour the plaintiffs* bills, was nudum pactum, and. that 
therefore this action could not be ſupported, upon the breach 
ot this agreement. By the Court, it there was any kind of 
fraud in this tranſaction, the colluſion and mala fides would 
have vacated the contract ; but from the letters that paſled, 
it is clear that there was none: it rather ſeems, as if the 
defendants had effects of //hite's in their hands, but whe- 
ther they had, or had not, is immaterial: then, if there 
be no fraud, it is a mere queſtion of law. The law of 
merchants, and the law of the land is the ſame : a witneſs 
cannot be admitted 'to prove the law of merchants; we 
muſt conſider it as a point of law; a nudum pactum does 
not exiſt, in the uſage and law of merchants; the ancient 
notion about the want of conſideration, was for the fake of 
evidence only: for when it is reduced into writing, as in 
covenants, ſpecialties, bonds, and the like, there was no 
objection to the want of conſideration : and the ſtatute of 
irauds proceeded upon the ſame principle, In commercial 
cales amongſt merchants, the want of conlideration is not 
an objection: but, in the preſent caſe, there is a conſide- 
tation; any damage to another, or ſuſpenſion, or forbear- 
ance of his right, is a foundation for an undertaking, and 
will make it binding; though no aCtual benefit accrues to 
the party undertaking. Now, here, the promiſe and under- 
taking of the defendants did occaſion a poſſibility of loſs to 
the plaintiffs: it is plain that the plaintiffs would not rely 
on V bite*'s aſſurance only, but wrote to the defendants, to 
know if they would accept their drafts. The credit of 
the plaintiffs might have been hurt by the refuſal of the de- 
tendants to accept M hite's bills, they were, or might have 
been prevented from writing to him, or getting further ſe- 
curity from him; it comes within the caſes of promiſes, 
where the debtee forbears ſuing the original debtor. Then, 
whether by the law of merchants, this contract is not 


(1) A letter of credit may be given, as well for money already ad- 
vanced, as for money to be advanced in future, Per Lord Man gfedd, 


une caſe, Burr, 1667. indi 
U 4 binding 
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binding on the defendants, though it was without conſide, 
ration, the law is to judge; the true reaſyn why the ace. 
ance of a bil] of exchange ſhall bind, is not on account 9 
the acceptor's having, or being ſuppoſed to have effect n 
hand, but for the convenience of trade and commens, 
Fides 4 fervanda : an acceptance for the hanour of the draws, 
Mall ind the acceptor: ſo ſhall a verbal acceptance; ang 
whether this be an actual acceptance, or an agreement tg 
accept, it ought equally to biud the defendants ; they ought 
to be equally obliged to perform the effect of their under. 
1 An agreement to accept a bill te be drawn in future, 
would by connection and relation bind, on account of the 
antecedent relation; and there is no difference between its 
being before, or after the bill was drawn, Here was an 
agreement ſufficient to bind the defendants to pay the bill. 
agreeing to honour it, is agreeing to pay it; theretare they 
are bound to pay it. New trial granted. | 
Ifrael, v. In this action, the plaintiff declared, 1ſt, for money had 
Douglas, & el. and received; 2dly, money paid; 3dly, moncy lent; 4thly, on 
A. — „ lan account ſtated. There was a verdict for the plaintiff, and 
Ble:k. 2390, on a motion for a new trial, the material facts of the caſe 
| were theſe: The defendants, who were partners, were 
« indebtcd to one Delvalle, a broker. in 641. 9s. for bro- 
« kerage; and Delvalle was indebted to the plaintiff in gol. 
« on a pramiſſory note. Detvalle applied to the plaintiff to 
« lend him a further ſum, which the plaintiff gefuſed to 
advance without ſecurity; whereupon Delvalle gave him 
an order on the defendants, for the ſum in which ther 
« were indebicd to him, Delvalle, for brokerage. This 
order was ſent by the plaintiff to the defendants, in Nov. 
« 1787, with & requeſt that they would acknowledge their 
% having given him credit for it. The defendant, Douglas, 
* . that they would pay money which they oed (1 
« Delvalle, t2 u other perſon but the plaintiff, but objeclcd 
« to the amount of the ſum contained in the order, which 
„they deſired to have rectified. Another order was then 
« ſent to them, which Douglas again objected to, promiſing, 
% at the ſame time, to pay the plaixtiff, what they really owes 
« to Deſvalle, and requeſting an order ta pay, or give credit i 
«© the rar £ for fo much in their hands, as was, in fact, di- 
« % Delvalle. In order in this form was accordingly ſent 
* them, which they accepted; in conſequenee d which, the 
* plaintiff advanced Jol. to Delvalle, whe, afterwards be- 
coming bankrupt, the defendants refuſed to pay the money 
« to the plaintiff, according to the order,” By the Court, 
where a party has not the ſubſtantial juſtice of the caſe on 
his fide, the court will not favour any action that he may 
bfing ; but when juſtice is clearly with him, they will, ! 
poſſible, allow him to maintain the action he has brougi 
becauſe the only effect of a refuſal would be to make Mw 


adopt 


44 hed a 


„ 
_ — <A >a 
ho — — — 


— . 3 
r ee 


ES 


- 
8 
* 
* 
IP. 
- 
. * 
x 
* 


. 44s 4 
ins > | IP 


— — 2 - — 
— . GE — 
e 


— —— 
— 


17 


WI - 
* --7 


plain! 
to pa 
the ft 
Delv 


hic! 


| lance 


make 
wy W 
Again 
lad a 
had 
topp 
Ike: 
order 
tor al 
þis 1 
whet 
of W 
you 
a 1 
ſuch 
+ giv 
1 PC 
lhe 
Delv 
dalan 
balan 
* {ur 
Ham 
vhet 
Mone 


nlide, 
(cep. 
unt of 
oth in 
nerce, 
Aber, 
3 nd 
ent ta 
oucht 
nder. 
uture, 
If the 
en 118 
as an 
bill. 
they 


y had 
v, on 
; and 
+ Cale 
were 
bro- 
1 40), 
iff to 
ed to 
him 
ther 
This 
Nov. 
their 
glas, 
'd L 
*Cled 
hich 
chen 
ang, 
1 
dit i 
dre 
ſent 


be 


— 


Action (4/ump/1). 297 


adopt another form of action. Now, in this caſe, this 
bt which was due from the defendants to Delvalle, is, with 
the conſent of the parties, aſſigned to the plaintiff. The 
dfendant, Douglas, has due notice of it, and aſſents; by 
which afſent, he becomes with his partner, liable to the 
plaintiff, He makes no objection to an order from Delvalle, 
w pay his money to the plaintiff, but only to the amount of 
the ſum to be paid. He inſiſts, that the whole demanded by 
Nelvalle is not due, and therefore requires a looſer order, 
which is obtained on the faith that he would pay the ba- 


hunce. On his failure to pay, his promiſe attached, fo as to 


make the defendants liable tu an action : then the queſtion 
„ whether when 4ſruel _—_ an action in his own name 


againſt the defendants, this { 


1all not be conſidered as money 


Lad and received by them to his ule. Now, when Douglas 
had admitted the money to be due, he was that moment 
topped, as it were from ſaying, that it was not due: it is 
jke a man having money due to me in his hands, which I 
vrder him to pay to another. Now, if I pay money to you 
tor another perſon, it is money had and received by you to 
bis uſe; but where is the real and ſubſtantial difference, 
whether I, in fact, pay money to you for a third perſon, 
vr whether I give you an order to pay ſo much money as 
u one to me, to which you expretsly aſſent: on reaſon 
a {ound law, it is money had and received to the uſe of 
It my debtor tenders me money, which 
give back to him, and tell him to pay to another, he then, 
point of fact, receives money to the uſe of the other. 
[he action may be maintained alſo on the account ſtated : 
{1elvalle gives an order to pay to the plaintiff a liquidated 
valance; the only diſpute is concerning the amount of that 
balance, Douglas ſays, © I will pay yau according to the 
* ſum which thall appear due.“ He is here again ſtopped 
ham denying the eltect of his promiſe.—//7/ſon, J. doubted 
vacther che action could be maintained on the count for 
money had and received, becauſe no money had, in point of 
tact, been received by the defendants ; and he did not recol- 
et any caſe where the court had gone fo far as to allow that 
vunt to be maintained, where no money had, in fact, been 
eceived; but he agreed in opinion with the other judges, as 
the count on the inſimul computaſſent. : 
An auCtioneer employed to ſell the goods of a third per- Willams, . 


ſuch third perſon. 


„n by auction, may maintain an action for goods fold an 


4 Milliugton, MI. 
29 Geo. 3 


$eavered againtt a buyer, —_— the ſale was on the pre- 1 tm. Flack. 3. 
nies of the owner, and the goods were known to be his pro- 
pv. The plaintiff was an auctioneer, and employed by one 


(rn to ſell his go 
ot Crown, and the 


ods b 
goods 


auction: the ſale was at the houſe 
were known to be his property ; 


be defendant bought goods to the amount of 71. gs. 6d. and 
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after 
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after packing them in a cart, which he had prepared realy 
at the door, paid the plaintiff 21. 4s. 6d. in caſh, and pu 
receipt into his hand for five guineas, as a debt due from 
Crown to the defendant. While the plaintiff was heſitatins 
about the propriety of taking the receipt in payment, the 
defendant drove off the cart with the goods. Afrerwari, 
the plaintiff being called upon by Crawn, paid to him (why 
refuſed to accept the receipt) the whole ſum tor which the 
goods were fold to the defendant, and brought this action 
recover the five guineas, in lieu of which the receipt wa, 
offered. The declaration was for goods fold and deiivere, 
with the uſual money counts :—plea general iſſue; verdi 
for the plaintiff. It was moved, on the part of the defer. 
dant, to ſet this verdict aſide, and enter a nonſuit, on the 
ground that as the goods in queſtion were known to be the 
property of Crown, and ſold as ſuch, the plaintiff, who waz 
only the channel through which the contract was made 
between buyer and ſeller, was not entitled to bring an action 
for goods ſold and delivered. The caſe was fully argued, 
and Per Cur. The defendant 3 practiſed a trick upon 
the plaintiff, by driving off the goods in a cart, and at the 


ſame time holding out the money in ſight, together with the. 


paper containing a receipt for the debt, due from Crown tle 
owner, ſhall not be ſuffered to avail himſelf ef ſuch con- 
duct: but the general queſtion is extremely clear, that ai 
auctioneer has a poſſeſſion coupled with an intereſt, n 
goods which he is employed to fell; not a bare cuſtody like 
a ſervant, or ſhopman. There is no ditterence, whether tc 
fale be on the premiſes of the owner, or in a public auction. 
room; for on the premiſes of the owner, an actual polle!- 


ſton is given to the auctioneer and his ſervants, by de 


owner, not merely an authority to ſell. The poſleftion » 
in the auctioncer, and it is he who makes the contract; 
they ſhould be ftolen, he might maintain treſpaſs, or 4" 
indictment for larceny. An auCtioneer has alſo a ſpecial 
property in him, with a lieu for the charges of the ſale, the 
commiſſion and the auction- duty, which he is bound to pas, 
In the common courſe of auctions, there is no delivery wi. 
out actual payment; if it be otherwne, the auctioneer ght 
ciedit to the vendee entirely, at his own riſk : though he 
like a factor, therefore, in ſome inſtances, in others, the 
caſe is ſtronger with him than with a factor, fince the hn 
impoſes a duty on him, and the credit in caſe of a delivery, 
without the recompence of a commiſſion ſuit del crodere. he- 
ſides, the defendant having in this caſe, contracted wi 
the plaintiff for the goods, hall not be permitted to ſay. that 
the plaintiff had no right to contract: having the benen, 
property, and poſſeſſion of them, it ſhall not lie in l. 


mouth to diſpute the validity of the contract. * 
(lam, 
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ready claims under the | min ſhall not lay, 60 | will not pay, 

Put 3 a becauſe you had no property in the thing ſold:“ the ver- 

from dict is, therefore, right, inaſmuch as the party who has 

tatiny = gained poſſeſſion ot the goods, ſhall be eſtopped from 

t. the ſaying, to avoid a juſt payment, that there was no property 

vari, in him, from whom that poſſeſſion was derived. Another 

(who E circumſtance alſo, in favour of the plaintiff, is, that every 

h the part of the declaration is proved: property is not ſtated to 

jon 1. be in him, becauſe it is implied by law, but only that the 

t was goods were fold and delivered by him to the defendant ; this 

vered, © is proved, and affords a ſtrong reaſon/why the defendant 

erdic | ſhould not be permitted to diſpute the effect of the ſale and 

Icfen- delivery. 

n the In aſſumpſit, the declaration ſtated, that before the pro- ggtey, «Young, 
the miſe and undertaking of the defendants, one Byſtram, of & al. Hil. 
) was Gottenburgh, had 5 from the plaintiff certain goods 35 G00. 3. O.. 
abs of the value of 260l. to be ſent to him by the plaintiff, and, — _ 
Aion therefore, in conſideration that the plaintiff, at the requeft * 
gued, of the defendants, would execute the order, the — 

upon undertook to pay him 1 zol. on being drawn upon at the 

it the expiration of nine months, from the date of the invoice of 

h the. the plaintiff, in a bill at three months: it was then averred, 

* that the plaintiff executed the order, and ſent the goods to 

N by/irom, and drew upon the defendants; but the defendants 

at a neither accepted the bill, nor paid the money. The general : 
ſt, in iſſue being pleaded, a verdict was found for the plaintiff, on 

- like the following facts — On Feb. 6, 1793, the plaintiff wrote 

er the to the 22 Ano informing them that he had received an 

Von⸗ order from Byſtrom, for certain goods, with directions to 

oſſeſ— draw on the defendants for half the amount of them, and 

the requeſting to know whether he could rely on their accept- 

ON is ance of his bill. On Feb. 12, the defendants having re- 

I. it ceived a guarantee in a letter from Echmans and Co. for 

1 any buſineſs they might tranſact for By//rom, as far as 600l.; 

Vecial they wrote to the plaintiff, ſignifying that they had received | 
e, the ſuch an indemnitv, and would undertake for the 130l. to be 

| Pay, drawn upon in the manner ſtated in the declaration: in an- 

It wer to this letter, the plaintitf wrote to the defendants on 

gits Feb. 18, ſaying, that in conſequence of their letter, he pro- 

he 15 poled putting the order in hand for Byſtrom. The plaintiff, 

„ the n June following, thipped the goods according to the direc- 

e law aon of Byſtrom, the invoice being dated June 22, 1793- 

very, On 6th Sept. following, the * received from Ech- 

he- mans and Co. a letter, the purport of which was, that the 

With called their guarantee for By/trom, as he had not made of: 

, that "of it, nor would in future, and deſiring the defendants not 

neft, o ſend him any more goods on the faith of it: on the ſame 

1 his day, the defendant wrote to the plaintiff, to know whether 

wha te had executed any order for By/rom, in conſequence ot 


lam; their 


25 Geo. 3. F. R. 


Action (4ſunp/t). 


their letter preſuming he had not, as he had not ade 
them of it: not receiving any anſwer from the plaintiff 
this, for ſome days, on the aoth of Sept. the defendants gay 
up to Echmans and Co. their guarantee: afterwards, on the 
1ſt of Oct. the defendants received a letter from the plains 
dated Groningen, Sept, 21ſt, in which he ſaid, that being 
from home on buſineſs, and not having his papers to ref 
to, he could only ſay in anſwer to their letter of the 6th g 
Sept. that he had ſent a parcel of goods to Byfrom, In 
x 9 to this, the defendants wrote to the plaintiff, 0. 
ſerving. that the goods which he had ſent to By/ram, cout 
not be on their guarantee, otherwiſe he ought to have 20 
viſed them at the time they were ſent; and that he had bern 
ſo long in anfwering their letter, chat, in the mean time, 


they had written to Echmans and Co. giving an account d 


all the goods that had been ſhipped for By/rom on their cr:. 
dit. At the end of nine months, from the date of the invoice, 
the plaintiff drew a bill of exchange on the defend:nts f. 
zol. at three months, which being neither accepted nor paid 
by them, this action was brought. A motion was made ter 
2 new trial on two grounds: Iſt, that the plaintiff ought © 
have given notice to the defendants, of his havirg ſhrpyee 
the goods for Byfrom : and, 2dly, that the defendants were 
entitled to an immediate anfwer to their letter of the 6th of 
Sept. and that the plaintiff ought to have left ſome contiden- 
tial perſon at his houſe in his abſence, with authority t 
open and anſwer letters, inſtead of ſending them to him 
upon the continent. By the Court, the verdict was pro. 
perly found. The right to ſue on the guarantee attacked, 
when the order was put in a train for execution, ſubject to 
its being actually executed. Now, this right could not be 
diveſted, even by a wilful neglect of the plaintiff, though 
perhaps he might be liable to an action on the cate, at the 
ſuit of the defendants, if any ſuch neglect could be thewn, 
contrary to all gocd faith, and by which a loſs had been in- 
curred: but ſtill this could not diſcharge the defendants from 
their engagement. A merchant, when he goes abroad, 1: 
obliged to leave a confidential clerk behind him, where he 
undertakes to do any act, ſuch as to accept bills, or pay 
money; but he is clearly not bound ſo to do, for any other 
purpoſe. 

. Pleadings in Aſſumpſit. — In an action upon promiſes to: 
the non-performance of a contract, relating to ſome ſhares 
in a navigation. The firſt count in the declaration ſtated, 
That the plaintiff, at the time of making the promiſcs, 
« to wit, on 25th May, 1793, was lawfully entitled to fs 
« ſeveral ſhares in the Grantham canal navigation; that it 
e conſideration that the plaintiff, at the requeſt of the de. 
« fendant, had then and there bargained, and ſold to ts 
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. /ctcndant, the plaintiff's right and title to the ſhares, the 
W . jefendant undertook, and promiſed to pay the plaintiff on 
„ the tſt of June then next, as well the ſum of tifteen 
. puineas, as a premium for each ſhare, as, allo, all ſuch 


* jums of money as had been before paid by the plaintiff 


by way of depoſit, with an averment that the plaintiff had 
+ paid 101. as a depoſit, in reſpect of each thare.” There 
ere other ſimilar counts: on the trial of the cauſe; two 
@ objections were taken by the defendant, but over-ruled by 


the judge, who gave leave tor the defendant to enter a non- 


un, it the court ſhould be of opinion that either of them 
ught to have prevaileil: afterwards, on the motion to enter 
E « nonſuit, the counſel for the defendant abandoned thoſe 
F objections, and made another, viz. that the navigation 
E ſhares were not the ſubject matter of a contract, at the 
ume when the contract itſelf was made. For that it ap- 

peared by the act, 33 Ges. 3. cap. 94+ under which this 
navigation was carried on, that no ſhare could be veſted in 
any proprietor, before the iſt of July, and, conſequently, 


that the plaintiff neither did, nor could prove the allegation 


in the decla ation, that at the time of the contract the plain- 


F was lawfully entitled to the ſhares: that it was enacted 


dy one clauſe in the ſtatute, that the firſt general aſſembly 
| of the company ſhould be held on 1ſt July, 1793, and by 


another, that on the firſt meeting of the proprietors, the 
company ſhould execute deeds under their common ſeal, for 
each diſtinct ſhare, which deeds ſhould r-ſpettively veſt in each 
proprietor one ſbare; after which, the proprietors might 
transfer them by indorſement. By the Court, the plaintiff 
bas averred, that he had a veſted property in a certain num- 
ber of ſhares, on a day prior to that, when, by the act of 
partament, he could have ſuch an intereſt: the objeCtion 
now relied on is fatal; but as the plaintiff did not at the 
rial = to be nonſuited, if the objection now relied upon 
were fatal, we can only grant a new trial, upon the hearin 

of which the plaintiff mult fail, if he will carry the — 


wn again. 

In — on an agreement, by which the defendant 
was to take of the plaintitF certain premiſes, and the fixtures 
ot the plaintifF at a fair appraiſement, by two appraiſers, or 
ner wnpire, or elſe to forfeit a depoſit of five guineas, and 
it ether ſhould fail in his part of the agreement, that he 
mould pay 1ol. to the other, excluſive of the depoſit : the 
Wtend:nt to take poſſeſſion on a day ſpecified. In a decla- 
tauon on this agrecment, the plaintiff averred, that on the 
day he was ready to deliver to the defendant the premiſes 
and fixtures at ſuch appraiſement, as in the ſaid agreement 
nentioned, but that the defendant refuſed to take the ſame, 
hereby he became liable to pay the 10l.; on a ſpecial de- 

murrer 


3801 


Luxton ©. 


Robinſon, HH. 
21 Geo, 3. B. R. 


2 Doug 620. 


302 


Marriot v. 


Action (A//ump/!). 


murrer-to this declaration; the court held it to be ill, „. 
cauſe the plaintiff was to deliver poſſeſſion, and theref - 
ought to have ſhewn, that he had a right ſo to do; any 
alſo, becauſe, if each were to appoint an appraiſer, th: 
plaintiff ſhould have ſhewn, that he had appointed one. 
The plaintiff declared in indebitatus aſſumpfit, for money 


by all her contracts fog neceſſary goods during co-labiis- 
uon, 


vet th 


make 
W you | 
W his ſt⸗ 
ceſſar 


— ny ” lent by him to one J. D. at the ſpecial inſtance and reque; W had | 

: Wiſs. Of ne defendant ; and the judgment was arreſted for P, . AF oul: 

Cur. The word lent is a technical term, and no man can be E word 

indebted to another for money lent, unleſs the money be 8 1/041 

actually lent to that perſon himſelf. But this count alledge. huſba 

that the defendant is indebted to the plaintiff for money le: 8 whicl 

to a ſtranger, |. D. Now J. D. is certainly indebted to th: and h; 

plaintiff, becauſe the money was lent to J. D. and the lay E confi 

raiſes the promiſe, which is not neceſſary to be prove; Th 

therefore, if J. D. is indebted to the plaintiff for this {un hic 

lent to him, the detendant cannot alſo be indebted to lim the pi 

tor it, becauſe tliere cannot be a double debt upon a find | the 7t 

| loan. This is a ſpecial undertaking, or promiſe to Day 4 and t 
i ſum of money lent by the plaintiff to a ſtranger, which the tile! 
* law does not raiſe, and, therefore, ſuch ſpecial promite is 1 
4 tra verſable, and muſt be proved; but, upon an tndelitaty; on a 
iN aſſumpſit tor money lent to a defendant, the law raiſcs thc Nov. 
] promiſe, which is not traverſable, and need not be prove, randut 
, in ſhort, it is abſurd to affirm A. is indebted to B. for mo- of act 
1 ney lent to C. for the ſame money cannot be lent to two mtend 
1 perions ſeverally—There was alſo a caſe of Poorhead, . ot the 
Lal Smith, next term after this, wherein the ſame doftrine wal the co 

4 held. 2 Black. 874. . of, ac 

1 Stephenſun, v. But an indebitatus aſſimmpſit for money lent to the wite, 2! me pa 

i 3 il. 1 the requeit of the hufband, is a good count.—In this cat, that h. 
| 3 . -88. the plaintiff declared that the defendant was indebted to !!: ace 

1 7 Bluk $72, plaintiff in gol. for money lent to Inn, the wife of ti; ders 
5 defendant, in his abſence, and at his ſpecial inſtance and vt cof 
: requeſt. It was proved at the trial, that the defendant being In 

about to go to Ireland, deſired the plaintiff to lend his, ti ting 

3 defendant's wife money, it ſhe ſhould have occation for it v tata 

. in his abſence, which he accordingly did. There was ? MN evi 

i verdict tor the plaintiff, and it was afterwards moved i [11 

J. arreſt of judgment: and the above caſe of Marritt v. Li/, aint 

| was Cited and relied on, to ſhew that the count was bal. Coven 

. Bur by the Court, this is a poor ſhift to delay the paymeil cellor, 
5 of a juſt debt: if goods are delivered to the wiſe, at the Bench 
#4 inſtance and requeſt of the huſband, he is bound by 4 given 

(7 contract expreſſed; if a huſband turns his wife out of doors 4 ar 

4: unjuſtly, and ſhe buys neceſſaries of life, he is bound to lus dec 

6 pay for the ſame, by an implied promiſe; he is allo bound 2 

- ppear 
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ton, and although the goods be actually delivered to her, 


8 ect they are goods fold and delivered to him. You cannot 
we make a contract with an infant; but * may plead, that 
er, the ou lent an infant money to buy neceſſaries, according to 
e. W his ſtate and quality, and that the money was laid out in ne- 
none WT ccffaries: it has been admitted, that if the word advanced 
eque' ad been inſerted in the count, inſtead of the word Lent, it 
* „ 0uld have been good; but the word lent, is the ſame as the 
ente vod advanced. A lean to the _ at the requeſt of the 
ey be E /y/band, is the ſame in law, as if the loan had been to the 
edpes E huſband himſelf. A wife may make an incohate contract, 
V lent E which the huſband may afterwards confirm, or diſaffirm; 

to the aud here he had, if the expreſſion may be allowed, previouſly 
e lax confirmed the contract tor the loan. 
owl: | his was au action on promiſes by bill. The declaration, pugh, +. 
« ſom E which was entitled, generally of Michaelmas Term, ſtated Robinſon, Hil. 
» him the promiſes, and the breach thereof to have been made on 5 _ 
al F the 5th of Nov. To this there was a ſpecial demurrer, _ AM: 
pay a and the cauſes afligned were, that the declaration was en- 

ch the tide! of Michaelmas Term generally, and had relation to 

3 a the firſt day of the Term; whereas the promiſes were laid 

Dy on a day {ſubſequent to the firſt day of the Term, viz. on 

_ Nov. 7th; and, alſo, that the 2 by the memo- 

oved: :andum, appeared to have been exhibited before any cauſe 

mo- of action occurred. By the Court, we ought to or th any 

b two mendment againſt a mere captious objeEtion: the delivery 

id, of the declaration is the act of the . and it appears by 

1 the courſe of the court, which we are bound to take notice 

i according to the caſe in 2 Lev. 176. that in ancient times 

ſe, at the parties could not declare till the fitting of the court: fo 

cale, at here the promiſes and the breach may well have taken 

the place before the delivery of the declaration. Demurrer 

f the vver-ruled, but the defendant had leave to amend on payment 

and vt coſts, 

beins In an action upon a contract a trivial variation in 4 Ter, Rep. 569, 
* lating out a contract, a record, or any written inſtrument 

for it '» fatal, becauſe it does not appear that the contract given 

81 1 evidence, is that on which the plaintiff declares. 

4 in Hus in aſſumplit to recover the ſum of 408. 6d. due to the Rann v. Green, 
iſter, plaintiff as vicar of the pariſh of Trinity, in the city of M. 17 Geo. 3. 
bad. Coventry, purſuant to an order made by the Lord Chan- 8. Co 424 
ment [ellor, and the Chief Juſtices of the Courts of King's 

t the bench, for payment of tythes, in purſuance of a power 

by a wen to them for that purpoſe, by the ſtatute paſſed in the 

loors 4 and 5th years of Philip and Mary. The plaintiff in 

id to us declaration, ſtated the ſtatute to be the 4th of Philip and 

ound Mary : whereas, the record when produced in evidence, 

bita- ippeared to be the 4th and 5th of Philip and Mary. This, 


4 i” 


uon, 
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it was contended by the counſel on the part of the d 
dant, was a fatal ,variance, and the plaintiff was nonſug 
but with leave to move for a new trial without coſts. | 
motion was accordingly made for a new trial; an rea 
for Per Cur. The declaration deſcribes the ſtatute to let 
4th of Philip and Mary; upon the parliament roll be 
produced, it appears to he an act paſſed in the 4th an g 
of Philip and Mary. The ftatute, therefore, deſcrib; 
the declaration, is different from the ſtatute produced, a 
in fact, there is no act in the ſtatute book of the 40, 
Philip and Mary. The court will always incline to | 
againft niceties in matters of variance: bas where it ht 
the deſcription of a ſtatute, or record, it is fatal.  Heret 
Action which is an action of aſſumpſit, is brought in cn 
ſequence of a right; liquidated by means of the ſtatute: & 
ſtatute is, therefore, the only ground of. action; without? 
there could not have been any order: but when the o 
was made, the law raiſed an affumpſit. The defendy 
pleads non- aſſumpſit, and nothing is clearer than that & 
plaintiff upon the general iſſue pleaded, muſt prove his wh 
caſe. The firſt thing to be proved here, is the ſtatute: by 
inſtead of producing the ſtatute ſer forth in the declaraia 
— pla intitf produces a different act— There muft be a nu. 
ult- | 
Pope v. Foſter, But a party in ftating the proceedings at nyt prove, ma 
TIT 2 N alledge that the trial was had on the firſt day of the {iting 
3c although, in fact, it was had on a ſublequent day of © 
ſame. fittings: the whole fittings being in law but one dn 
provided the record, when produced, will ſupport ſuch # 
averment: but if the day mentioned in the declaration, van 
from the day in the record produced, this variance will x 
fatal, though it be laid under a videlicit, the day being m- 
terial. Thus, where an action was brought for a malicious 
proſecution in the Court of King's Bench, and the decit 
Tation ſtated, that the traverſe came on to be tried on a c. 
tain day, to wit, on the 25th of Feb. 1791, and ſo procers 
to ſtate the acquittal, &c, The copy of the record, which 
was produced in evidence, proved the acquittal to have ber 
not merely on a different day of the ſame fittings; but on 
day of a different fitting. It was, therefore, objected du 
this variance was fatal; to which it was anſwered, that: 
day in the declaration mentioned being laid under a vide! 
was immaterial ; and that the true day might be ſhew! 3 
other evidence: but Lord Kenyon, who tried the cauſe, beg 
of opinion that the variance was fatal, the plaintiff i 
nonſuited; and the court agreed in the ſame opinion ii 


wards, on a motion made to ſet the nonſuit aſide, 
Mather, v. 


Bunker, Ea. It was moved on the behalf of the defendant, to ſet ii 


4 Geo. 3. CB. a verdict for the plaintiff, without defence at the uiab * 
2 Wilſ. 243. (44 
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: :uſe the paper book of the iſſue delivered and paid for, va- 


ad from the record of n prius in this, viz. in the iſſue de- 


W: cred, in the une of the declaration, the plaintiff's 


ame was — ut in the record of nift privs, Fohn, which 


we richt name; and in the iſſue delivered in the breach 
WS figncd, it was net regarding his promiſes, but in the record 


{ wh prius, it was regarding his promiſes, omitting the 
cord nat. - By the Court, This is a mere vitium clerici, and 
ould not poſſibly prejudicę the defendant. 


» ſell to the plaintiff 400 buſhels of oats, at 1s. 6d. per 
aſhel, and breach in the non-delivery : at the trial, on the ge- 314. 
eral iſſue, it was proved that the contract was tor ſo many 
uthels according to the Hartland grain meaſure, which 
ontains 8 gallons and a half to the buſhel; on which it 
vag objected that the contract proved varied from that de- 
lared on; for that a buſhel, wichout any other explanation, 
neans a buſhel by the Wincheſter meaſure, which contains 
ply 8 gallons, and that no other than this could be uſed by 


the ſellers of corn, under a penalty of 40s, by the 22 Car. 2, 


8.01) The judge, however, ſuffered the cauſe to proceed, 
nd there was a verdict taken for the plaintiff, reſerving li- 


berty to the defendant's counſel to move to cuter a nonſuit, 


chich motion being afterwards made: the Court ſaid, that the 
weſtion was not whether theſe parties might not have con- 
acted for the ſale of corn by a cuſtomary meaſure, differing 


hom the ſtatute meaſure; but whether there was not a va- 


tance between the contract proved, and that alleged in the 
eclaration, of which, they ſaid, no doubt could be entertained; 
tr that a buſhel, taken by itſelf, and without reference to 
any cuſtom, or particular agreement, means a ſtatute buſhel. 
—|ule tor new trial abſolute. 


Where the declaration was, that the defendant had agreed . — 
r. 31 Geo. 3. 


B. R. 4 Tor. Rep, 


do, where the plaintiff declared upon a ſpecial agreement, Churchill Wil. 


by which he was to buy of the defendant, all the fat or tallow Hus, N 
which the defendant ſhould have to diſpoſe of for 12 months, : 5 
* the price of 48. per ſtone : the agreement proved was, 
nat the plaintiff was to give 4s. per ſtone, and if he gave 
any other perſon more, he was to give the ſame ro the de- 
uam. The judge who tried the cauſe, was of opinion, 
Mt this was a material variance, and nonſuited the plaintiff; 
nerwards, a rule having been obtained to ſhew cauſe why 
Ius nonſuit ſhould not be ſet aſide, the Court ſaid, that the 
nonſuit was proper ; for the agreement Was the giſt of the 
«tion, and it was incumbent on the plaintiff to ſtare his caſe 
truly; but that the contract, as ſtated, was different in ſenſe 


— ee eames, 


(1) See title Cory. 


Vor. I, X from 


, 27 
B. R. 


Ter. Ref. 44 ro 
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from that which was proved, for a contract that the (4, 


dant fhall deliver all his tallow at a particular price, is u;_ Till 5 
the ſame as a contract that he ſhall deliver it at that gre, 4 bra 
er at a greater, on the happening of a particular ac 3 | 
The plaintiff ſhould have ſtated the whole, and then hr 3 f Fr 
averred that he had not given more than 4. a ſtone to, Fn, 


other perſon, and that he was ready to have paid that ſun, 
Layton .Pearce, So, where by the lottery act, 17 Geo. 3, c. 46, a priakr 
M. 19 Geo. 3. of gool. was given againfl any perſon who ſhould rect 
*. R. Derg. 14. any money whatſoever in conſideration of repayment if a 
Sp ſum or ſums of money, in caſe any ticket ſhould prove tr 
nate, or in caſe of any chance or event relating to-the ry; 
ing of any ticket; and an action was brought under this 
ſtatute againſt the defendant, who was a lottery-offce hege, 
for having received 11. 6s. from one R. C. in confideratins 
repaying the value of an undratun ticket, if the number zu 
ſhould be drawn on the enſuing day. The agreement prone 
at the trial was in the alternative, viz. that R. G. hai pai 
to the defendant 11. 6s. on condition that if the ticket {lor 
come up, either blank or prize, on the enſuing day. 
defendant, would deliver to R. G. an undrawn ticket, 5 
him 20l. neither of which had he done; there was a yer 
for the plaintiff; but it was afterwards moved to enter © g. 
ſuit, 1ſt, becauſe the agreement proved did not co retpons 
with that ſtated in the declaration; 2dly, hecauie the 2gre*- 
ment, as proved, would not maintain the action, tor that 
being optional, it was not within the proviſions ot the tam 


2dly, in | 
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rom! 
By the Court, If the option had been in the inſurer, and! "Ul rods 
he had made his election to take the 20l. the contract woult want of: 
have been ſufficiently tated, becauſe he would thereby have de execu 
converted the agreement into an abſolute contract tor the f. mand; at 
ment of money, and then the other part of the aiternati: e up by 
in the original bargain would become ſurpluſage. But n record, 1 
oint of law, the perſon who is to perform one of two thn from cap 
in the alternative, has the right to cleft, and in this cue, king le 
having the option, he migiu have elected to perform th lad ale 
which was not prohibited by the ſtatute, viz. to deliver 3 an equal 
undrawn ticket; the preſent action therefore cannot be fi- De 
ported. — Judgment of nonſuit, : | no ſuch | 
Wan But if the plaintiff declares on a ſpecial agreement i * The d 
Ex. 2r Geo. 3, indebitatus aſſumpſit, and has alſo other general counts !! al other 
BR. Dug. 651. his declaration, if he fails in proving the ſpecial agreewe!\, reemer 
he may go into evidence on the general counts: thus. where the poun 
in aſſumplit, the plaintiff declared on a ſpecial agree az Chri 
to pay his proportion of the expences of a ſuit, and the ton and 
plaintiff failed in proving it, he was allowed to retort “ ſendant: 
general counts, for money laid out and expendcs, # tie poun 
money had and received, 5 lued gut 
, Ta odtained 
is writ 


We hay 
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Till within theſe few years, it was a generally received Thomplon v. 
ation, that on a count upon an inſimul compataſſent, the d, ' R. 
tit was obliged to prove the exact ſum laid: but this 3,4 N. P. 129. 
Wc: is now exploded, and the -plaintiff may now recover 
bart of the ſum laid on this count, as well as on any other, 
ln aſſumplit, the pleas were, 1ſt, the general ifſue, and Heathcote and 
2dly, in bar, that the plaintiffs ought not to maintain their N ee 
action to recover more than 5l. 5s. becauſe the defendant Geo. 3. B. R. 
was orf 1ſt June, indebted to the plaintiffs in 181. 148. and 2 Ter. Re. 24. 
to divers other perſons (naming them) in certain other 
ſums, and ona unable to pay the whole of the ſaid debts, 
the plaintiffs and the ſaid other perſons agreed, for compound- 
mg the defendant's debts, to take and accept from him 
58. 6d. in the pound, to be paid within a reaſonable time, 
in full ſatisfaction and diſcharge of ſuch their debts; and 
there was an averment, that the defendant, in purſuance of 
the faid agreement, did render to the plaintiffs the ſum of 
5 Fs. being ſo much as amounted to 58. 6d. in the pound: 
o this plea there was a general demurrer and joinder. By 
the Court, The queſtion is, whether this promiſe by the 
plaintiffs to take a leſs ſum than the whole demand, was ob- 
Iigatory on the party ab origine, or whether it was a nudum 
dum for want of a conſiderationꝰ it was clearly a nudum 
backum in its creation: here there is a debt of 20l. due from 
te defendant, and a promiſe by the plaintiff to take 5]: only, 
which is in effect a promiſe to give the defendant 151.; for a 
womiſe to forgive the defendant 15]. is like a promiſe to 
gre that ſum; but ſuch a promiſe is a nudum pattum for 
want of a conſideration, and therefore is not binding unleſs it 
de executed: the plaintiff is always entitled to the whole de- 
mand; and therefore, as this agreement has not been tollow- 
& up by an actual acceptance, which is negatived by the 
record, it was not obligatory ; and the plaintiffs, whether 
Tom caprice or any other motive, were at liberty to refuſe 
aking leſs than their whole demand. If, indeed, the debtor 
lad afſigned over all his effects to a truſtee, in order to make 
n equal diſtribution amongſt all his creditors, that would 
have been a good conſideration in law for the promiſe, but 
no ſuch fact appears in this caſe, 
he defendant being indebted to the plaintiff and to ſeve- Cooling v. 
al other creditors, on 1 3th November, entered into an Neve, Ea. 55 
greement with moſt of them by deed, to pay them 5s. in _ 4 _ 6 
de pound on their reſpeCtive debts, on or before the enſu- 1 
iz Chriſtmas, which they agreed to accept, in full ſatisfac- 
won and diſcharge of what was due to them from the de- 
endant : the defendant not making the payment of 5s. in 
we pound, at Chriſtmas, the plaintiff, in March following, 
lued out execution againſt the defendant, under a judgment 
Otined againſt him in the preceding Hilary Term; under 
un writ of execution, the ſum of 19l. 2s. was levied, and a 
ue having beep grants, calling ou the plainutt to — 
2 caule 


Spencer, Ea. $ 


| 
l 
9 


30 


Tynn & al. 7. 
Brace, Ir. 34 
Geo. 3. C. B. 
2 Hen. Black. 
317. 


oe 


Action (Aſump/t). 


cauſe why the ſheriff ſhould not pay that ſum back » 
to the plaintiff: an affidavit was, on ſhewing cauſe, produc 
alleging, that an impoſition had been practiſed upon + 
pam ; that in order to induce him to ſign the dec 
compoſition, the defendant repreſented to him, that it } 
would compound, all the other creditors would, where: | 
was ſince diſcovered that that was untrue, inaſmuch as» 
of the creditors retuſed; and it was alſo ſtated, tha: 4 
plaintiff would not have ſubſcribed the dee d, had it net hc 
tor that repreſentation, BY THE CovurT, The plant 
having been impoſed upon, when he entered into the gre. 
ment, it. is not binding upon him: it was his intention 
make the detendant a free man by the compoſition ; this nz 
his inducement to agree ty accept a part inſtead of the uh 
of his debt, but his purpoſe is not anſwered, if other & 
mands {lill remain unſatisfied ; on the ground, theretare, 
miſrepreſentation, the plaintiff is not bound by his agreemen, 

In an action of aſſumpfit, the 1ſt count of the dich 
tion was, on a forbearance to ſue on a bond, given by 
defendant to the plaintiff, for 200l.; the 2d count was in . 
ſtance, that in couſideration that the plaintiff, at the Gti 
dant's requeſt, had conſented and agreed t accept and re 
ceiue from the deſcndant a compoſition of 14s. in tte 
pound, and fo in proportion for a leſſer ſum than a pound, 
upon 1051. 55, 2d. due from the defendant to the plaintiff, c 
a bond, dated the goth March, 1792, for 200). in full fat 
taction and diſcharge of the bond, and all money duc tier 
on; the defendant promiſed to pay the ſaid compoſition; ! 
was then averred, that the compoſition amounted to 7 3]. 1Þ 
od.; and that the defendant had paid the plaintiff 701. 65 
part thereof; the breach was, that he did not pay 3]. 75 % 
the reſidue, a verdict having been found for the pi.intitt 0 
the whole declaration; it was afterwards moved in are 
of judgment, on the ground of the in ſufficiency of the ſecuus 
count. By THE CourT, This will be found to be a) 
clear caſe, when the nature of the objeCtion 1s underſtood! 
the conſideration of the promiſe is, as ſtated in this caſe, 
an agreement to accept a compoſition in ſatisfaction 0t 
debt; if this is an agreement which is binding, and can i 


entorced, it is a good conſideration ; if it is not binding, aud 


cannot be enforced, it is not a good conſideration. It . 
tetiled in the caſe of Allen v. Harris, I Lord Rayn. I 
upon conſideration of all the caſes, that upon an acc, 
which this is, no remedy lies; it was there ſaid that the bow 
are ſo numerous, that an accord ought to be executcd, it 
was impoſlible to overturn all the authorities ; the cxpreths! 
is, overthrow all the books, It was added, that if it had bee! 
a new point, it might have been worthy of conſideration 
But we think it was rightly ſertled upon ſound principles. Aal 


ref reipublicie ut fit finis litium: accord executed is ſatisfaction 
acc! 


Wccord / 
e wor 
aſes in 
ad exe 
Wo often 
lach 1! 
3 lie reaſe 
Acc. pl. 
Wcmedy | 
Wor that 
| pilt of t] 
his is 
of the ac 
mult be 
produce 
caſe, 5 ( 
had beer 
cient to 
an acce] 
Eli. 30 
to the ca 
part, is 
perhaps 
to fay th 
no bar; 
odjectior 
ſequentij 
In an 
Was agre 
the dete 
and ſhou 
Decembs 
colt unti 
that the 
dinding. 
the barg 
ember, | 
jered to 
fendant \ 
returned 
ts do. 
honed w 
fe plaint 
to the de 
The pay 
in the det 
ſew tha 
cre ſee! 


dleged i 


481 
la. fs 
, 

þ. hes; 
laid 
YoTee. 


101 tg 


Action (A umpfic). 


cord exrcutery, is only ſubſtituting one cauſe of action in 
com of another, which might go on to any extent; the 
Jes in which the queſtion has been raiſed, whether an ac- 
Wd exccutory could be enforced, and in which it has been 
W., often determined, that it could not, have been caſes in 
bach it has been pleaded in bar of the original action, but 
Wc reaſon given in three of the caſes, in 1 Roll. Abr. Tir. 
Wc. pl. 11, 12, 13, is becauſe the plaintiff hath not any 
emedy for the whole, or when part has been performed, 
Wor that which is not performed: which goes directly to the 
itt of this action, as it is ſtated in the count objected to, 
his is an action brought to recover damages for this part 
of the accord which has not been performed, But an accord 
muſt be ſo completely executed in all its parts, before it can 
produce legal obligation or legal effect, that in Peyton's 
caſe, 5 Co. 79 b. it washolden, that where part of the accord 
had been executed, tender of the reſidue would not be ſuffi- 
cient to make it a bar to the action, but that there muſt be 
an acceptance in ſatisfaction. There are two caſes in Cro. 
Eli. 304, 305 to the ſame effect: it was argued, according 
to the caſes in Roll. Abr. that an accord, executory in any 
part, is no bar, becauſe no remedy lies for it for the plaintiff: 
perhaps it would he a better way of putting the argument, 
to ſay that no remedy hes for it for the plaintiff, becauſe it is 
no bar; but put either way, it concludes in ſupport of the 
abjection to the ſecond count on this declaration, and con- 
'*quently the judgment muſt be arreſted. 


the defendant a colt in exchange for the defendant's mare, 
and ſhould pay the defendant two guineas to boot on 17th 
December following, and that the plaintiff ſhould keep the 
colt until 29th September: that mutual promiſes were made : 
at the defendant, to make the agreement more firm and 
anding, paid to the plaintiff one halfpenny in earneſt “ of 
'he bargain ;” that the plaintiff kept the colt till 29th Sep- 
ember, and that the plaintiff was ready and willing, and of- 
(ered to pay the defendant the two guineas, but that the de- 
tendant would not receive the money; and that he had not 
turned the mare to the plaintiff, altbough often requeſted fo 
d. To this the defendant demurred, and the cauſe aſ- 
igned was, that it did not appear by the declaration that 
Ne plaintiff was ready and willing, or offered to deliver the colt 
o the defendant in exchange for the mare. By THE CourrT, 
Ihe payment of the halfpenny veſted the property of the colt 
n the defendant, and therefore it was unneceſſary for him to 
new that he had tendered the colt to the defendant. But 
ere ſeems to be another objection: the plaintiff has not 
Wegec that he made any ſpecial requeſt to the defendant to 
X 3 deliver 
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In an action of aſſumpfit, the declaration ſtated, that it Bach 2. Ower, 
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deliver the mate; the want of a requeſt is a ſubſtantial d. 
fect, and where it is neceſſary to allege a ſpecial requeſt, ye 
general words at the concluſion although often requeſted jay 
d will not anſwer the purpoſe. 

In an action for money had and received to the plaintif', 
uſe, the plaintiffcan recover no more than he is in conſcieng 
and equity entitled to, which can be no more than what re. 
mains after deduCting all juſt allowances, which the deten. 
dant has a right to retain out of the ſum demanded. Thi 
was an action for money had and received, and the delenday 
had pleaded the general iſſue only. By the evidence on the 
trial, it appeared that the defendant, who was a ſhip-broke, 
had recovered from another perſon 20001. for damages done 
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to the plaintiff's ſhip, which ſum he had paid over to the t was 
plaintiff, excepting 40l. which he deducted and retained for action; e 
his own labour and ſervice; and the jury were of opinion, the plant 
that he ought to retain 40l. as a reaſonable allowance. On that it w: 
a caſe boy from niſi prius, the queſtion was, whether the debt \ 
the defendant could give evidence in this manner of this lahou; of it, at 
and ſervice, or whether he ought not to have pleaded it by be harraſ 
way of ſet off, or at leaſt have given notice of it as a ſet off cation, a 
By TE Courr, There can be no doubt of the defendant's be- nut ſome 
ing at liberty to give this evidence: it is not in the nature u at he re 
a croſs demand, or mutual debt: it is a charge, which make chequer, 
the ſum of money received for the plaintift 's uſe ſo much the rule \ 
leſs, and the plaintiff can recover no more than what remains general q 
after deducting all juſt allowances, which the defendant hs t is, wh 
a 1i_ht to retain out of the very ſum demanded. Judgment WiWiuperior c 
of nonſuit. expreſsly 

In aſſumpfit for goods ſold and delivered, the plea was a upon con 
former recovery of 711. 10s. for the damages the plaintif be made 
had ſuſtained, as well by means of not performing the ſame cation of 
identical promiſes, as for their coſts. Replication that the So whic 
promiſes and undertakings in this action were not the tame; Net did n 
on which ifſue was taken. At the trial, it appeared by the e ſtayed 
evidence, that the plaintiſt, in a former action, declared on i always un 
promiſſory note for 511. aud for goods ſold to the amount appear 01 
25l. 78. but upon executing a writ of enquiry after judgment by preſoly it; 
detault, he gave no evidence on the count for goods ſo Mich was 
but took damages for the amount of the promiſſory note The Ce 
only; afterwards on an application to the defendant tor the „gs in fe 
251. 7s. he refuſed to pay, on which the preſent action was vi the Co 
brought. There was a verdict tor the plaintiff, and it wi plaintiff ?, 
afterwards moved to tet the ſame aſide, on the ground that tf. dav it. 
the defendant ought not to be herraſſed with the expence 0 Hut as 
two actious, when one would have anſwered the plaintift's de ce 
purpoſe. By T1Et Coo, The iſſue was, whether the damages tie count 
demanded in this action have been already ſatisfied by tht EP" the ſux 
recovery in the former action? and moſt clearly they hai! In this ca 


not. In this cafe there were two dittin& demands, not in all procee 


I 


Nains 
t has 
ment 


Vas 2 
tif 
ſame 
t the 
ume; 
y the 
on 4 
nt 0} 
nt by 
fold, 
note 
r the 
was 
was 
that 
ce of 
tiff 
ages 
the 
have 
ot in 


the 


Action (A umpfit). 311 


the leaſt blended together; and though the plaintiffs might in 
te firſt action have proved this demand; owing to inadver- 
rence, they did not; and the recovery ou the note in that action 
«no bar to their demand iu this, which is for goods: we 
nuſt take care not to tempt perſons to try experiments in 
one action, and when they fail, to ſuffer them to bring 
ther actions for the ſame demand: the plaintiff who brings 
+ ſecond action ought not to leave it to nice inveſtigation, 
o fee whether the two cauſes of action be the ſame ; he 
ought to ſhew beyond all controverſy, that the ſecond is a 
\iferent cauſe of action trom the tirſt in which he failed: 
this caſe it is dearly ſhewn that this demand was not en- 
quired into in the former action. 
It was moved, that all proceedings might be ſtayed in this Kennarde. Jones, 
action; on an affidavit by the detendant, that on applying to N. 32 Geo. 3. 
the plaintiff's Attorney to know what the debt was, he faid oo * 
that it was 2 guinea and an half: it was contended, that as 8 
the debt was under 40s. the Court could not take cognizance 
of it, and that they would not ſuffer the defendant to 
be harraſſed by going on to trial; this being a novel appli- 
cation, as it did not appear upon record, the Court had at 
uſt ſome doubt; but it being mentioned by Lord Kenyon, 
lat he remembered many applications of this fort in the Ex- 
chequer, the Court granted a rule to ſhew cauſe: afterwards 
the rule was made abſolute; for, Per Cur. This is a very 
zeneral queſtion, which concerns the practice of the Court, 
t is, whether it ſhall be permitted to parties to ſue in the 
ſuperior courts for ſuch ſmall ſums as thoſe under 408? this is 
expreſsly prohibited by the ſtat. 6 Ed. x, c. 8; and therefore 
upon conhderation, we are of opinion, that the rule ſhould 
be made abſolute, but not with coſts, as it is the firſt appli- 
cation of the kind. 

do where an athdavit was made by the defendant, that the weltington +. 
debt did not amount to 45s. the proceedings were ordered to Arters, M. 33 
" ſtayed; for the Court ſaid, that the Court of Exchequer _ þ 
always interfered in ſuch caſes, though the demand did not WEE 
appear on the record to be under 40s. and that as it was ex- 
prefsly ſtated by one party, and not denied by the other, that 
uch was the preſent caſe, they ought to ſtay the proceedings. 

The Court of Common Pleas have alto ſtayed the proceed- Stean v. Holmes 
„g in ſeveral actions, the cauſes being beneath the dignity E. 1 Geo. 3, 
vi the Court, being ſeverally under 40s. as appeared by the 1 
paintitt”s bills, and their own acknowledgment, proved by Fa. 9 Geo. 3. 2 
dax it. and not denied. Black. 754. 

But as no action can be brought in the county court, un- Welk v. Troyte 


el tlie cauſe of action ariſc, and the defendant reſide, within 1 


wie county; if that be not the caſe, the action may be brought 21. 29. 
in the ſuperior courts, although for a ſum leſs than 408.— 
1 this cafe, on ſhewing cauſe againit a rule for ſetting aſide 
all proceedings in this action. on the ground that the demand 
X 4 was 
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was for a ſum under 408. and that therefore the action ouy! 
to have been brought in the county court: it was ſtated, thy 
the defendant lived in Devonſhire, and the ſale and deliver 
of the goods was in Somerſetſhire : that the action there 
could not be brought in the court of either of thoſe counties, 
not in the former, becauſe the cauſe of action aroſe in the 


amount 
tion for 
tereſt, 
a motio 
that tlie 
court he 


latter, nor in the latter, becauſe the defendant lived in te Hendric 
former; for it was a rule of law, that no ſuit could be But f 
brought in a county court, unleſs both the defendant rest ſum is n 
and the ſubject- matter aroſe within its juriſdiction. The in aſſefſ 
counſel for the defendant gave up the objection, admitting intereſt, 
that the rule could not be ſupported. ; laan 
| Tubb v. Woed- So alſo on ſnhewing cauſe againſt a rule for ſtaying the pro- of exchi 
N 3 ceedings in this action, on the ground, that by the plaintif: the bull 
6 Ter. Rep. 195, OWN account, the cauſe of action did not amount to go. i ind alſo 
was anſwered, that the cauſe of action aroſe in Oxfordllire, holden | 
and that the defendant lived in Wiltſhire : and therefore: money | 
the defendant did not live within the juriſdicton of the count conſequ 
court of Oxfordſhire, the plaintiff would have no remedy ! retdue : 
he could not maintain this action, and for this was cited th the mot 
above caſe of //fh v. Iroyte. By the Court, There is n 4s a ſec) 
round for this application: if the action cannot be brought tum, re; 
in the inferior juriſdiction, the plaintiff is not therefore t and it 
loſe his debt, but he muſt ſue in the ſuperior courts. and 40 1 
Maney z, Hen= Damages in Aſumpſit.] Intereſt is due on all liquidate! By che 
2 1 ſums from the inſtant the principal becomes due and payable upon th 
r 2 761 therefore on all bills of exchange, notes of hand payab/- a was, t 
3 , 205. a day certain, accounts ſtated, or money lent, the jury, i within! 
aſſeſfing the damages, may give intereſt. Thus in aſſumpſt he gave 
for money lent, and upon an account ſtated, where there ws lum, w 
judgment by default, the plaintiff proved, on executing tit agreed | 
writ of enquiry, an account ſtated, and a balance due, fignet at the c 
by the defendant ; upon which the jury gave that ſum, and dil of ligui 
6s. Sd. tor intereſt, from the time of ſettling the account, ti! he gt 
the time of bringing the action: it was afterwards moved tele Ci 
to ſet the inquiſition atide, upon an objection that the jur and to 
had done wrong in giving intereſt in this caſe : but the cou howeve 
held that the intereſt was properly allowed ; that it was dut miſapp! 
on all liquidatcd ſums, from the inſtant the principal became it be cc 
due and payable, and therefore when a bill of exchange a bolt 0 
note is due, it carries inſtant from that time; ſo likewil, than th 
when money lent becomes due, it carries intereſt from the day actual] 
it becomes payable. a de carr 
Trelawney 2. And money paid, laid Out, and expendec for the uſe of pletely 
Thomas, M. zo another, ſtands preciſely on the fame ground as money ent Uatute 


5 * 47 Jin point of reaſon, juſtice, and equity; therefore the ju; 
in afſeſhng the damages, may in this cafe alſo give inter! 
This was afſumpſit for work and labour, with the comm 
money counts, and the plaintiff recovered a verdict for i 
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amount of mney advanced by him for the purpoſes of an elec- 
ton for members of parliament for Briſtol, viz. 444. with 
tereſt, together with a certain ſum for his attendance ; on 


a motion for a new trial, one of the grounds urged, was, 


that the jury ought not to have calculated intereſt : but the 
court held it right, and noticed the above caſe of Blaney v. 
Hendrick, as law. 

But for goods fold or delivered, or work and labour, the : Hem; Black 
{um is not liquidated till the jury find the value, and therefore 3*5- 3 = il. 
in aſſeſſing the damages in theſe caſes, they cannot allow — oY 
intereſt. 

In an action of aſſumpſit, the plaintiff declared, upon a bill Robinſon +. 
exchange of the value of 6721. with the uſual money counts; Blind, M. 1 
the bill appeared to have been given for 3721. loſt at play, , _ —— 
ind alſo tor 300l. lent at the time and place of play: it was : 
holden (1), that as part of the confideration for the bill was 
money loſt, it was void as a _— as to ſo much; and 
conſequently that it could not be good as a ſecurity as to the 
relidue : but it was likewiſe holden, that as an action lay for 
the money lent at the time of playing, the bill, although void 
45 a ſecurity, was evidence of a contract to pay the principal 
tum, really and bona fide lent by the plaintitf to the detendant : 
and it became a queſtion, whether it ſhould carry intere/t, 
and 20 what time Juch intereſt ought ts be computed and allowed 4 
by the Court, The giving the bill of exchange ſhews that 
upon the loan, the intention and agreement of the parties 
was, that the money ſhould carry intereſt, if not repaid 
within the limited time: the contract remains good, though 
he gave a void ſecurity to perform it, ſo that it is a liquidated 
lum, which carries intereſt from the time at which it was 
agreed to be paid. But the queſtion is, whether it is to /?ep 
at the commencement of the action, or to be carried on to the time 
of [iquidating the debt, by the verdict, or by the judgment? 

he general practice of aſſociates, in taking damages in 
ticle caſes, is to ſtop at the commencement of the action, 
and to allow the intereſt no further down. But this practice. 
however general, is not founded in law, but in miſtake and 
miſapprehenſion: and this will appear very plain, whether 
it be conſidered on tlie toot of natural juſtice or law: 1ſt, in 
point of juſtice, nothing, can be more agreeable to juſtice, 
than that the intereſt ſhould be carried down quite to the 
actual payment of the money, but as that cannot be, it ſhould 
de carried on as far as to the time when the demand is com- 
pletely liquidated : then to conſider it upon the common and 
itatute law :—there is no ſtatute, nor any principle of the 
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(1) See p. 273, ſupra. 
common 
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common law againſt it. It is agreeable to the principles of 
the common law, that wherever a duty has incurred pend- 
ing the writ, for which no ſatisfaction can be had by a ny 
ſuit, ſuch duty ſhall be included in the judgment to be gjyey 
upon the action already depending. Where a new action 
may be brought, and a ſatisfaction obtained thereupon, fo 
any duties or demands which have ariſen ſince the com- 
mencement of the depending fuit, that duty or demand fþ,l! 
not be included in the judgment upon the former action: a 
in covenant for non-payment of rents, or of an annuity payahle 
at different times, you may bring a new action, teties gun, 
as often as the reſpeCtive 1 become due and payable. 80 
in treſpaſs, and in tort, new actions may be brought as often 
as new injuries and wrongs are repeated: and therefore di- 
mages ſhall be aſſeſſed only up to the time of the wrong com- 
plained of. But where a man brings an action of aſſumpſ!, 
for principal and intereſt, upon a contract obliging the de. 
tendant to pay ſuch principal money, with intereſt from ſuch 
a time, he complains of the nonpayment of both; the intereſt 
is an acceſſary to the principal, and he cannot bring a new 
action for any intereſt grown due between the commence 
ment of his action and the judgment in it. Here the plaintif 
cannot bring a new action for the intereſt, for he has al- 
ready had a ſatisfaction upon the defendant's promiſe. The 
Court of Chancery has, in caſes of this kind, often a con- 
current juriſdiction with the courts of common law, on ac- 
count of aſſets (not an extraordinary, but an ordinary juril- 
diction, by reaſon of the fund;) and it ſeems abſurd, that 
two courts of juſtice, who have concurrent juriſdiction, 


ſhould go by different rules: they ought to act uniformly as 


far as may be. Now in chancery, intereſt is computcdeven 
up to the day when it is conjectured or agreed that the mal- 
ter's report will be confirmed (though a future day) which 
they fix according to probable conjecture. I y then na 
not juries compute mtereſt to the time of the verdict, or even til 
the end of 4 days within the next term ; before which time the 
plaintift cannot ſign his judgment? Carrying down the intereſt 
does a plaintiff complete juſtice: it is agreeable to the prin- 
ciples of the common law, and interferes with no ſtatute : it 
takes from defendants the temptation to make uſe of all the 
unjuſt dilatories of chicane ; for if intereſt is to ſtop at the 
commencement of the ſuit, where the ſum is large, the dt. 
fendant may gain by protraCting the cauſe in the molt ex- 
penſive and vexatious manner; and the more the plaintit 1+ 
injured, the leſs he will be relieved: here the jury have let: 
the matter quite open to us, and we can bring the intereit 
down to the time of the liquidation and aſcertainment of the 
ſum really due from the defendant to the plaintiff, which Po 
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At the trial of this cauſe, before lord Mansfield, the only Eddowes & a7. | 


queſtion was, whether the plaintiffs were entitled to intereſt 


*. Hopkins LF 
al, executors of 


onthe value of goods fold by them to the teſtator ? They were Haris, Es. 2+ 


wholeſale linen-drapers, and the teſtator an American mer- Geo. 3. KR. 


chant; and it appeared to have been the uſage of the Ame- Pen. 378. 


rican trade, for merchants here to allow to their American 
correſpondents 12 months? credit, and then to charge them 
gl. per cent. for intereſt, and for the tradeſmen here to allow 
the merchants 14 months” credit, and then to charge 5]. per 
cent, This was hardly diſputed by the defendants, and his 
Lordſhip held, that though by the common law, book debts do 
not of courſe carry intereſt, it may be payable in conſequence «of 
the uſage of particular branches of trade, or of a ſpecial agree- 
ment; or 1n caſes of long delay under vexatious and oppreſ- 
we circumſtances, if a jury, in their diſcretion, thall think 
fit to allow it in damages. 


3. Aſſumpſit for uſe and occupation. 


A plaintiff cannot firſt recover in ejectment, and then for gen . Wrick 
uſe and occupation for the time ſubſequent to the day of the M. 27 Geo. 3. 


. 
wy 


demiſe in ſuch ejectment, but his remedy is by action for the RR. 2 77. Kr 


meſne profits only. In aſſumpſit for uſe and occupation, 


there was a verdict for the plaintiff, ſub ject to the opinion of 
me court on the following caſe: the defendant was, on 
July 18th, 1977, tenant from year to year to Mr. Bowes, 
and on that day, Mr. Bowes, together with his wife, Lady 
Strathmore, granted an annuity to the plaintiff during the 
lite of Lady Strathmore, charged on the eſtate of which the 
defendant was tenaut ; the detendant continued tenant, and 
Bnves received the rents til! November, 1584, when 811. 
rent was in the defendant's hands: in 1785, the plaintiff” 
brought an ejeciment, laying the demiſe an April 6, and recgvered 
poſſeſſion, and then gave notice to the tenant, the defendam, 
to attorn to him, and pay over to him the rent then in his 
hands. The defendant refuſed to attorn or pay him the rent, 
upon which a writ of poſſeſſion was executed; and this 
action was brought for uſe and occupation to recover the 
rent accruing from the time when the laſt payment was 
made to Bowes, to the execution of the writ of poſſeſſion 
upon this caſe two queſtions were argued, 1ſt, whether the 
plaintiff was entitled to any of the rents and profits of the 
lands occupied by the defendant? and, 2dly, foppoling him 


to be entitled to them, whether he could recover thein in this 
torm of action? By the Court, The defendant, who is the 
tenant, originally came into the eſtate as tenant from year to 
year to Mr. Bowes; he was ſo at the time of the convey- 
ance from Mr, Bowes to the plaintiff, and he continued 
ha: 
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hold the eftate as ſuch, without any new agreement or nz. 
tice of the conveyance till the ejectment was brough 
Whilſt he was tenant to Mr. Bowes, he clearly was en. 
titled to ſix months” notice before the end of a year to quit 
and he could not have been turned out without it: he was 
entitled to the ſame notice from the plaintiff before he cou 
be evicted, for as the plaintiff claims under a conveyance 
from Mr. Bowes, he cannot be in a better ſituation than 
Mr. Bowes himſelf was: he ſtands exactly in the place of 
Mr. Bowes, with this difference, that his title 1s ſubſequen: 
to the title of the defendant. In this caſe, the defendant is tr 
be conſidered as holding during all the time, under a demiſ- 
made before the conveyance to the plaintiff: tor if a tenam, 
from year to year, hold for four or five years, either he or 
his landlord, at the expiration of that time, may declare on 
the demiſe as having been made for ſuch a number of years 
it would be unjuſt to a tenant, to ſay that he ſhould be turned 
out by the aſſignee of a reverſion, or by any perſon chiming 
under his leſſor, when he could not be turned out by th. 
leſſor himſelf. On the other hand, it is no injuſtice, it is no 
hardſhip, on the aflignee to ſay, he muſt comply with the ſame 
rules and conditions, as the perſon of whom he bought has 
ſubjected himſelf to: whether the plaintiff be conſidered a 
a mortgagee only, or as a purchaſer or aſſignee of the re- 
verſion, it will make no difference. His title firſt accrued 
in July 1777; it was too late then to give notice to the de- 
tendant to quit at the end of the current year, for that ex 
pired on November 22d, the defendant, therefore, at the 
une that the plaintiff's title accrued, had as permanent an 
intereſt in the eſlate till 22d November, 1778, as if it had 
been leaſed to him by deed till that time: he had alſo a tur- 
ther intereſt in it; unleſs determined by fix months? notice 
previous to that time, which notice never having been given, 
he continued rightful tenant to ſome one, down to the time 
that the ejectment was brought. This brings on the conti 
deration who is entitled to the rent? and that depends on 
the nature and effect of the conveyance from Mr. Bowes to 
the plainuff, and the operation of the ſtatute of the 4th An 
c. 10. Now whether it be conſidered as a mortgage, or as 
an abſolute grant of the reverſion, it will make no difference. 
There is, in ſome reſpects, an analogy between this cate 
and the cafe of a mortgage, for it is a ſecurity for money: 
the annuities, or rents, are to be paid out of the rents and 
profits, and then the remainder of thoſe rents and profits 1s 
to be paid to Mr. Bowes; ſo in the caſe of a mortgage, ti! 
the principal is called for, the intereſt is to be paid out of the 
rents and profits, and the remainder is to be retained by the 
mortgagors; in both caſes the borrower would be liable to 
pay it, if the rents and proßts were not ſufficient, but ny 
| x 
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de virtue of his covenant : in other reſpects, this caſe is not 
at all like a mortgage, for a mortgage is always in its nature 
redeemable, but theſe annuities are not made ſo: this muſt 
he held to be a grant of the reverſion, and not a mortgage. 
But ſuppoling Mr. Bowes and the plaintiff are to be 9 
as mortgagor and mortgagee : in that light it would be aid 
that there is an implied agreement between the mortgagor 
and the mortgagee, that the mortgagor thall hold as tenant 
at wilt to the mortgagee, paying the intereſt from time to time, 
and the principal when called for. If the mortgagor be te- 
nant at will, he is entitled to the rents and profits till that 
will is determined, and whenever the will is determined, it 
cannot have relation back to a former tune, becauſe that 
would be by a ſubſequent act to make an eſtate tortious, 
which was rightful at the tune that it exiſted: the ſtatute 
Ann. c. 16, enacts, that all grants or conveyances there- 
ter to be made by fine, or otherwiſe, ot any manors, rents, 
reverſions, or remainders, ſhall be good and effectual, to all 
intents and purpoſes, without any attornment of their 
tenants, as if their attornment had been made. This clauſe 
comprehends all grants and conveyances, and therefore whe- 
ther it be a grant by way of mortgage, or of the fee ſumple, 
ar only of the reverſion for a term 55 years, as in the preſent 
caſe, it makes no difference, and the etfect of the clauſe is, 
tat it creates an immediate privity between the grantee and 
the tenant. It cannot be reſtrained merely to the making of 
tic grant good, as between the grantor and grantee : 1ſt, be- 
cauſe it expreſsly mentions grants by fine; and they were 
good to all purpoſes before without attorument, except as to 
creating ſuch a privity as would enable the grantee to diſtraiu; 
ly, becauſe the ſtatute ſays the conveyance ſhall have the 
une effect as if an attornment had been made. Now if an at- 
i071ment in fact were made before the ſtatute, there can be 
1 doubt but the grantee was perfect landlord to the tenant, 
11d entitled to all the rents accruing due from the time of the 
Ktornment, though, according to 2 Lit. 310 b, it would not 
have entitled him to the rents which became due between the 
imd ot the grant and the time of the attornment : the legiſla- 
ture having gone the length of making the grantee a perfect 
tandiord without the knowledge of the tenant, it occurred to 
tem, that miſchiefs might enſue by leaving the tenant 
open to a diſtreſs or action for the rent, at the ſuit of a perſon 
o whom he knew nothing, and atter he had paid his rent to 


his original landlord, and theretore they prudently added the 


provito, that no perſon ſhould be prejudiced by payment ot 
rent to any grantor or connuſor, or by breach of any con- 
ation for non-payment of the rent, before notice ſhould be 
given to him of the grant by the connuſee or grantee : this 


tac prudently added, becauſe, perhaps, it was not abſolutely 
neceſſary 
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neceſſary : for the wiſdom, the benevolence, and the liberal 
of the common law had made the ſame proviſion befor., 
as appears by the caſe of Matis v. Ognell, Cro. Fac. 3: 
that caſe was debt for rent by the aſſignees of a reveriion, 
under a fine levied to their uſe, and there the Court held, that 
the action was well brought, and that notice need not hc 
alleged in the declaration; but they agreed that the leſſee ix 
not bound to pay without notice; and if he hath paid itt 
his ancient leſſor, it is a good excuſe for him, and he ma 
plead it: and if he hath not paid it, the aCtion gives hin 
notice to pay it to the grantee, and then he is chargeable tn 
all which was not paid: this caſe, though decided almoſt 
100 years before the paſſing of the ſtatute of Ann, where 
actual attornment was not neceſſary, eſtabliſhed the fame 
rule which the act profeſſes to make, and it is a caſe wel 
worthy of obſervation; for, 11t, it ſhews how much the com- 
mon law regarded and required notice where a perſon hid 
not the means of knowing; for at that time there was n1 
ſtatute which required notice to be given; 2dly, it ſhews 
that where attornment is diſpenſed with, or ſupplied by + 
ſtatute, the grantee has as complete and perfect a title, as it 
attornment had actually been made; gdly, this caſe fortifes 
an argument drawn from the form of pleading, viz. thit 
tince the ſtatute an attornment never is alleged, either in the 
declaration in covenant, or in an avowry, which can only 
be, becauſe it is ſupplied by the ſtatute, and therefore unne- 
ceſſary; and gthly, it proves that nothing can excuſe ide 
leſſee from paying the rent to the aſſignee but afual payment 
to the original leſſor, without notice of the grant, and it thai 
be his caſe, he may plead it; from hence the concluſim i 
that the plaintiff was the landlord of the defendant. He had: 
clear legal title, which he could ſupport upon pleading, either in 
an action of covenant, or in avowry ; and the tenant was an- 
ſwerable to his action, unleſs he could allege ſome legal bar in hu 
defente, and which he could only do by ſhewing payment tot, 
grantor before notice + the tirit propoſition which we laid 
down was, * that the detendant, under his firſt demiſe, con- 
tinued rightful tenant to ſome one till the time when the 
ejectment was brought,” and it is clear that that ſome on: 
during all the time that the rent in arear accrued, was t't 
plaintiff; conſequently, the plaintiff is entitled to maintain an 
action for uſe and occupation againſi the defendant for all that i; 
due and unpaid, as rent during the time that the plaintiff was land- 
lard, and the defendant had the premiſes as his tenant : but then 
another queſtion remains to be conſidered, namely, down tv 
what time the plaintiff is entitled to recover that rent in tle 
preſent action: for the plaintiff it was contended, that he 
had a right to recover it down to the time of executing the 
writ of poſſeſſion. Now the plaintiff cannot firſt recover 
In 
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in ejectment, and then fer uſe and occupation for the time 
ſubſequent to the day of the demiſe in ſuch ejectment ; for 
the action for uſe and occupation, and the ejectment, when 
applied to the ſame time, are totally inconſiſtent: in one, 
the plaintiff ſays the defendant is his tenant, and therefore 
he muſt pay him rent; in the other, he ſays he is no longer 
his tenant, and therefore he muſt deliver up the poſſeſſion; 
he cannot be permitted to do both. It has been admitted, 
that an action would lie for the meſne profits, which is oi 
courſe after ejectment, and may be maintained without proy- 
ing any title; we are therefore of opinion, that the plaintiff 
is in this action entitled to recover a proportional part of the 
rent up to the 6th of April, the defendant having continned 
tenant to the plaintiff up to that time, which is the day of the 
demiſe laid in the ejectment: but that he is not entitled in 
this action to recover any rent ſubſequent to that day. 


incumbent had let ſome ot the glebe lands to the defendant, 
who had continued tenant to the preſent incumbent (the 
plaintift) and had paid him half a year's rent for the ſame. 
The defendant offered to give evidence of the plaintiff's hav- 
ing been ſimonicall — of which he was ignorant 
when he paid the former rent: but the judge who tried tlie 
cauſe, retuſed to receive it, under the common rule that a 
tenant ſhall not be permitted to impeach his landlord's title 
in an action for uſe and occupation, and there was a verdict 
tor the plaintiff: it was afterwards moved to ſet the verdict 
aſide: but, by the Court; The rule of not giving in evidence 
wl habuit in tenementis in an action for uſe and occupation is 
not a mere technical rule, but is founded in public conve- 
nience, juſtice, and policy; and the only queſtion here, is, 
whether that rule ſhall ſtill prevail? Now here the defen- 
cut, who occupied the land, did fo by the permiſſion of the 
plaintiff, and then refuſed to pay his rent, under an idea that 
he might conteſt the plaintiff's right: but the plaintiff could 
not be ſuppoſed to come to trial prepared to meet ſuch a de- 
tence, and to make out his title; ſuch an aCtion as the pre- 
lext does not involve the queſtion of title. 


the payment of any greater rent than is therein expreſſed 
ſhall be admitted; for the courts muſt be very cautious in 
admitting any evidence to ſupply or explain written agree- 
ments, elſe 4 ſtatute of frauds would be eluded, and the 


ſame uncertainty introduced by ſuppletory or explanatory 
evidence, which that ſtatute has ſuppreſſed in reſpect to the 
principal object. It never euglu to be ſuffered ſo as to 240 
tradi 


uſe and occupation: it appeared on the trial, that a former. 4. 
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In an action for uſe and occupation, the tenant cannot be ce e Tox- 
permitted to impeach his landlord's title. In an action for ly, M-3 


3 Gree, 
B. R. 5 Ter. 
4 


And where there is a note in writing, expreſſing the pieſton v. Mer- 


amount of the rent, no evidence of a parol agreement for c - 
S0. 3 


zu, Hil. 19 
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Black. 1249. 


| 
l 
l 


20 Action (A/ump/et for uſe and occupation). 


32 


tradict or explain away an explicit agreement, for that is iz forma 
effect to vary it. Therefore, where there was a written age count 
ment to let a leaſe of an houſe for 26l. per ann: on this the re 
action was brought for the uſe and occupation. "The &. dre 
fendant paid 26]. into court. At the trial, the plaintiff offers upon 
to give parol evidence, that beſide the 261. per ann. the &. ; 
fendant was to pay the ground-landlord 21. 128. 6d.; but wy 

evidence was offered of the actual payment of ſuch ground. 

rent at any time, without which De Grey, Ch. J. thought ſuc 

parol 2 inadmiſſible, and nonſuited the plaintiff; 1. 1. ( 


05 ind 


an aut 


terwards, on a motion to ſet this nonſuit aſide, the Cour 
held, that the judge did right in rejecting the evidence, ang 


ſaid, that the plaintiff could ſhew nothing to alter the rent a winch 

the term, the two things expreſſed in the agreement; by he has 

that with reſpect to collateral matters it might be otherwik. action 

He might ſhew who was to put the houſe in repair, or th and ex 

like, concerning wluch nothing is ſaid, but that he could no, reccive 

by parol evidence, ſhorten the term to 14, or extend it ty alſump 

25 2 or make the rent other than 26l. per ann. Inh T. 

Wilkins. Win- This was an action of debt; iſſue was taken on the ple to the 
gate, M. 35 Geo. to the firſt count: it was alleged in the 2d count, that the 02M4g! 
2 BR. 6 2%, plaintiff, on 20th December, 1791, demiſed to the defendani L wing 
— a meſſuage, &c. for three years, to commence on the 25th d the det 
that a at the yearly rent of zol. payable on 25th March, ſcvera 

24th June, 2gth September, and 25th December; that thc the firſ 

defendant entered on 22d of December, 1791, and that 15. andthe 

for half a year's rent became due on that day. The third 1753, 

count was for uſe and occupation generally, for 10). for lu! for pay 

2 year: to the ad count the defendant pleaded the plainit and all 

nill habuit in tenentis, and he demurred to the laſt count. ment ti 

The plaintiff replied to the 2d plea, that the defendant ouy/i given | 

not to be permitted to ſay that he had nothing in the premites tie pay 

becauſe the plaintiff demiſed the {aid meſſuage to the defendant Wy come « 

by deed, dated 2oth December, 1791, which was ſealed by plaintit 

the defendant as well as the plaintiff: to this replication thx 20th N 

defendant demurred, and aſſigned for cauſe, that the demuk 1785, 1 

in the replication was not averred to be the ſame as that in exec 

mentioned in the ſecond count, and that it did not appear fh. aguinſt 

what term the plainutt demiſed the ſame, or that it was % thereon 

the ſame term, or under the ſame rent as ſet forth in the 2 mihon 

count in the declaration: it was argued, that an action 6 ſheritt, 

debt would not lie for uſe and occupation generally, tor that the goo 

the particulars of the demiſe, the entry of the leſſec, and it bonds, 

tine when the rent became due, ſhould have been ſtared, But ot 5s. 6 

the Court ſaid, that the contrary had been determined in the Cate, 24 

court of common pleas, on a demurrer in the caſe of Sr: above þ 

v. Rogers, Hil. 32 Geo. 3; and that, according to a cal? !! action \ 

Salk. 227, the ſecond plea could not be — both paruss date of 


having executed the deed, though whether the eſtoppel we upon, b 
2 10 mall V vT, 
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formally replied was, perhaps, another queſtion : the ſecond 
count was, however, held to b. ſubſtantially bad—for ſtating 
the rent to have becoine due on a day before it could poſſibly 
have accrued. Judgment therefore was | pi for the defendant 
upon the 2d count, and for the plaintilk on the 3d. 


4. The Mien of Debt. 


of iademnity for another, and pays the money, the Jaw raiſes otters 
an aflumpit; but where he will not rely on the promiſe 
he has choten his own remedy, and he cannot reſort to an 
action of aiſumpſit. In aſſuuptit for money paid, laid out, 
and ex ended; money lent and advanced; money had and 
received ; and upon an account ſtated; and pleas ; It, non- 
aſſumplit; 2dly, that the deteniant became a bankrupt on 
1th February, 1785; and that the cauſe of action accrued 
to the plaintitts betore : there was a verdict for the plaiutiffs, 
d1mages 12001. ſubject to the opimon of the court on the fol- 
Ling cate ; The plaintiffs, on 8th November, 1783, joined 
te detendant as furcty in ſeveral bonds, for the payment of 
ſcvera ſums of money, amoun ing to 1500l. by inita:ments, 
the firſt of which was to become due on March 8th, 1786; 
andthe defendant, by bond of the ſame date, 8th November, 
1753, became bound to the plaintiffs in 3oool. conditioned 
for pavment of 1500l. with intcreſt, on 8th February, 1784; 
and alſo gave them a warrant of attorney to enter up judg- 
ment thereon; which bond and warra:t of attorney were 
giren by the delendant to the pla intiffs, to ſecure to them 
tie payment of 15001. and intereſt, for which they had ſo be- 
come engaged as atorefaid: on izth Auguſt, 1784, the 
plaintitfs {,gned judgment againſt the defendant; and on 
29th N ovember, ſued out a F. fa. ret:roable on 24th January, 
1785, under which the goods of the defendant were t ken 
m execution, but a commithon of bankruptcy having iſſued 
aguinſt the defendant on 2d December, 1784, and he being 
thereon declared a bankrupt, the aſſignces under that com- 
mihon c:aimed the eftetts ſcized, and on indeinnifying tie 
ſheriff, procured a return of nulla bind to the fi. fa. and got 
the goods delivered to them: the obligees in the inſtalment 
bonds, proved under the com miſſion, and received a dividend 
ot 5s. Od. in the pound : the detendant obtained his certifi- 
cate, and the reſt of the principal and interelt ſecured by the 
above bonds, amounting to 120901. 4s. 7d. and for which this 
action was brought, had been paid by the plaintiffs {ince the 
date of the defendant's certificate to the obligces, who there- 
upon, by deed, aſſigned over to them the ſub{:queut dividends. 


Vor. I. > By 


321 


1. On bonds. } Wherever a perſon gives a ſecurity by way Tuff nt and 
7 v. Mar- 
tmnant, M. 28 
a : 4 Geo. 3. 2 Ter. 
which the law will raiſe, but takes a bond as a ſecurity, there RA. 100. 
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By the Court, 1 in ancient times, no action could be mah. 
tained at law where a ſurety had paid the debt of hi. Prins 
cipal: and the firſt caſe of the kind in which the laid Fü. 
cecde. I, WAS before (ould, J. at Torch 2eſter, whic! n W25 Gt 
cided on equitable g Donat Now, why does the lw ail 
even a promiſe ? becauſe there is n ſecurity given by! 
party. But, ifthe party chooſe to take a ſecurity, diere 1s ng 
occation for the law to raife a promite, Promiſes in law 
only cxilt where there is no expreſs ſtipulation between he 
parties: in the preſent caſe, the plaintitts have taken a * 
and tlierefore they muſt have recourſe to it; it is thei + 
ſecurity: polſibiy, it the plaintiffs had recorered upon jhe 
hol when it was forfeited, and they were not afterwark 
d. unn ined by being obliged to pay the inftaiments, by 4 bi! 
in cquity, they might have been compelled to refund 1 
money which they had received: but at law, the pen 
the bond became à le gal debt, and as ſoon as that was for- 
fired, they became creditors of the bankrupt, and mint 
have proved their debt under the commiſſion. But fil th 
bond was their remedy: and they ſhall not be permitted“ 
change thei ir ſecurity vpan a ſubſequent event, and reſvit ., 
that indemnity which the Jaw would have raiſed: it has 
been obircted, that this bond could not be proved unden the 
commitſion, wy aule it is faid that there was no conſideration 
for it: but clearly as a queſtion of law, there was u fuß 
cieut cf Fit ation; for the ſurety binds himſelf to pay the 
debt of another, who afterwa ds becomes a bankrupt ; tu 
conſiderution 15 therefore good in law; and it is not unret- 
ſenuble ; for the ſurety may ſay he will only lend his creat 
for three w. mths, an iß the money be not paid at that time, 
he will call on the pri: zeipal for his ind. emnity. The ſuret 


is the efiective and reſpentible man; he is the perſon 10 
hom the cred! 07 prin: ally looks 5 ** he is taken | Decay t 
the credit of his mr inc wal! is doybteds there is as little toun— 


dition for another of tection that has been taken, /. at 
the hond is fraudul. nt, becauſe it is made Ppavabic belore the 
day on which the 16t inſtalhnent became due: it is not tat- 
dulent againſt the eftore of the bonkruot, for the bankruptcy 
caimot make any differe; ce in this cate: in no event cd 
this circumſtance have that eflect on the bankrv t's cat, 
which has ben ſuggeſtech for a court of equi ty wo! uld un- 
doubiedly, give relicf if it were :ttemvted to p! ove tie two 
bonds under the commiſhon: it would interpoſe, ard » ul 
not ſufler more than 20s, in the pound to be paid for the 7 
debt: one particular courſe by which a court of equity 712" 
give relief, v ould be to compel the creditor to make his che- 
tion to which of th» two ſecurities he would reſort; or win 


the whole ſum had been proved under one of che bonds. 1 
mig 
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| night compel the party in poſſeſſion of the other to give it 


nah c 0 N 
up. Judgment of nonſuit. 


Fn nt But in this caſe, which was aſſumpſit for money had and Fennerv.Meares 7 
a8 & received, and plea of non afſumptit, it appeared on the trial, —— 1 ey 3” 
Fad ht the defendant, who was captain of an Indiaman, had — 2 Black, 
© borrowed of one Cox loool. upon two reſpondentia bonds 1 
0 of zool. each, and in the preſence of Cox, ſigned thereon an 

ur, indorſement, whereby he declared, that it was not ſub- | 
6% ject to any article or articles of agreem ut, or to any ſettle- ' 
bond, ment whatever; and if C ſhould chooſe to aſſign it to any | 
lake crſon, he thereby acknowledged, that “ he held himſelf 
4 the bound to pay unto ſuch aſſignee, or aſſignees thereof, as 
dark ſhould be duly appointed by Cex, the whole both of the 

1 bi principal and intere!t of the within bond, agreeable to the 

1+ the tenor thereof, without any deduCtion or abatement Whatſo- 

ler ever,” This indorſement was calculated to make the bond 
« fo afſignable abſolutely, and to prevent the detendant from 
ENS ſetting off what might be due in account from Cox to him. 
in the On 22d January, 1777, the plaintitF advanced money to 
ed t Cu, upon an aſſignment of theſ: bonds: mean time, the thip 
"vt i lcd for India, and returned back in May 1778, to England, 
has when the plaintiff informed tlie defendant of the aſſignment "1 
+ the a the bonds, and demanded payment of the money: the de- | 
ation {endant deſired time, and begged that the pluimiff would not | 
66. ſue him: but ſtill delaying payment, this action was brought, | 
y the [t was objected at the trial, that this action was not main- | 
1 the iainable, it being a debt on a ſpecialty ; but De Grey, Ch. J. | 
* ought otherwite, and there was a verdict for the plaintiff : 
ect for principal and reſpondentia intereſt: a new ti ĩal was after- 

ne: wards moved for : but by the Court, Reſpondentia bonds have 

uretr bren found eſſentially neceſſary for carrying on the Indian 

n 79 trade, but it wouid clog thoſe ſecurities, and be productive of 

earl tent inconvenience, if they were obliged to remain in the 

1 ands of the firſt obligee. "This contract is therefore dev iſed 

at 40 operate upon ſubtequent afligninents, and amounts to a 

» the declaration, that upon fach aſhonment, the money which 1 

(711 liave fo borrowed thall no longer be the money of A. but of 

"- B. his ſubſtitute; the plaintit, is certainly entitled to the 

wall money in conſcience, and therefore entitled alſo at law ; for 

ſtate, the defendant has promiſed to pay any perſon that ſhall be en- 

u titled to the money. And Blachſtane, J. ſaid, the promiſe 

two made by the defendant, upon his return from India, was 

ud clearly an aſſumpſit to the plaintiff: it would be a ſufficient 

{+12 promiſe to avoid the ſtatute of limitations: and that the aſ- 

nicht ſianment and ether tranſactions were fully ſufficient as a 

elec conſideration to make that aſſumpſit binding: and upon that 

cen round it was clear that a general indebitatus aſſumpſit would 

they le. 
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In debt upon a bond, conditioned for the payment of 34, 


per ann from the defendant to the plaintiff, the conſideration 
* appeared to be for cohabitation had by the ſaid above bounden, 


J. V. (the defendant) with the faid C. T. (the plaintiff): tothe 
declaration in this action, there was a general demurrer aud 
joinder in demurrer : and on the argument it was objec, 
that it appeared by the condition of the bond, that it was er- 
ecuted and given upon an illegal flagitious conſideration of 
having cohabited with the plaintiff, But by the Court, With. 
out l:earing the other ſide, there muſt be judgment for tle 
plaintiff; the court may take this for a lawful and conſcien. 
tious conſideration; we muſt preſume that the d-ferdint 
hath done what in honour and conſcience he ought to have 
done, and that he thought himſelf a wrong doer, and gave 
the plaintiff this bond to make her amends. And per Ciive, |, 
If a man has lived with a girl, and aſterwards gives her a 
bond, it is good, Suppoſe this bond lad been given by the 
defendant to the plaintiff, for being his miſtrets, it wou 
hive been good in point of law, although in a cont of 
equity it would be poſtponed to creditors. Zekyll, Maſter of 
the Rolls, in a caſe where creditors intertered againſ! a 
bond of this fort, wiſhed he could have given the lady the 
money upon the bond: and where it is premium pudoris, 
court of equity wilt not relicve againſt ſuch a bond, This 
condition is incapable of an explanation to make the bond 
an illegal act, 

So, where in a caſe from the court of chancery, for the 


in the matter of Opinion of te court of king's bench: it avpenred, that 
Eaver, a bank Eaves, the bankrupt, who had cohabited with one Catherine 


ruht, Fit 13 
Geo. 3 B. K. 
Ce a. 742. 


Er. jor 8 „ears, and had a child 55 her, then living, pro- 
puted (on hie being ahout to marry a perion of fortune) 
that if Cittrell would marry her, and ſeitie a freehold houſe 
and land (Wie Ilie was teifcd of) pon her tor life, and tak: 
care ot the child, he (Hades) would give the ſaid Cttrel 
421. for eight year's wages, due to the tad Catharime Hſſer, 
and a bond for the payment of 400. by inſtalments: that c- 
cordi-ciy, Cottrell, living made ſuch ſettlement, and marned 
Catherine He, Eaves, fir the cronfuderations aforeſata, ani 
in purſuance ti e agreement between him and Cottrell, entered 
into a bond in the penal ſum of Seo}. conditioned fur the 
payment of 400). to Citireil by 1 alments; hut before a J 
pay merit on the bond became duc. Haves was declared 3 
bankrupt : it was objc&tcd that this bond was not founded on 
a bana fide couſiderati u. But by the Court, It is a good 
conlideration b-tween the parties, it is a ſtipulation between 
them in conſideration of mart! ige: the one has pertorined 
his part und married the woman; the other is therefore 
bound to pertu:m his; there is no ground io impute any 
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| &1ud in the caſe. Cottrell entitled to come iu as a creditor 


under the commiſſion againſt Eaves. 

But in debt upon a. bond, upon oyer being prayed, it ap- Walker v. Per- 
peuted to he a bend from J. P. the inteſt te, to the piaintiff kins, Admini- 
in 4 penalty : it recited that the inteſtate aud plainutk had All. 1 
agreed to live together, therefore he had agreed to find her 1568. 1 Black. 
meat, drink, waihiag and lodging, and to leave her an an- 317. 
nuity of 60, a year, it he quiited her, or the outhved him: 
and if they had any child, he was to take care and provide 
fer it: but if (ſhe ſhould leave lum, or go to another man, 
they he ſhould not be obliged to provide for her any longer, 
or to leave her any aunuty. The deſendant pleaded chat 
this bond was gie en for an unlau ful canſideration, that N of 
living together in a ſtate of fornication,“ and was therefore 
roid in law. The piaintitF replied, that the was a virgin, 
and teduced by the defendant, and thut it was prom:um pud;- 

e. By the Court, "There is no virtuous zart in this con- 
tract; all is calculated fur the purpoſes of pioſtitution: it is 
the price of proſtitution, premium proſlitutianis; tor if the 
becomes virtuous, ſhe is to loſe the annuity: it appears 
clearly upon the condition, that the bond is illegal and void. 

In debt upon a bond given by the defendant to the plain- Whiting and 
tits, who were churchwardens and overſecrs of the pariſh of others . Pun- 
Cransford, with condition, that if the defendant ſhould hire % £2.10 

, * : : : Geo 3 C. B. 3 
one 8. C. as a ſervant, for ſocli time as ſhould gain him a We. 80. 
lttlement in the purith of Saxted, and ſhould permit and 
ſutler him to gain a ſettlemeut in the pariili of Szxted; or if 
the ſaid S. C. thould gain a feitlement, by tue affiſtance of. 
ihe detendant, any where out of the parith of Cransford, 
ea the obligation to be void, otherwile in force: ou the 
nal, there was a verdict for the plainifts; and it appeared 
that the defendant, who had married the fitter of S. C. at 
her requeſt, and to ſ,ve him from being taken to a gaol, on 
a daltardy warrant, gave the bond in quellion: it was moved 
in arreſt of judgment, on the ground chat this bond was an 
apparent fraud upon the parith of Saxted, and all other pa- 
tunes, and therefore againk law, and void. But it was 
reloived by the Court, that the bond was a good bond: that 
nothing illegal appeared thereiu, nor was the ſame obtained 
by the plaintiffs through any unlawful or corrupt means. 

In an action of debt upon a bond, the defendants prayed Faikney v. Rey- 
oyer of the condition; and then pleaded the act 7 Geo. 2, 295 and others, 
/ I | . . { Fa, 7 Geo. 3. 
c. © (an act to prevent the infamous practice of ſtock-job- ; x. 4 Burr. 
bing) and that the plaintiff and Richardſon were jointly con- 206g. 
cerned in certain contracts; thit the plaintiff, contrary to 
the ſtatute, voluntarily gave to divers perſons, large ſums of 
money, amounting to the ſum of 3oool. for compoundin 
aud making up ditterences * the not delivering ſtock, and 
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for not performing contracts; and that this bond was given 
by the defendants to the plaintiff, for ſecuring the repayment 
of 15001. (being the moiety of the ſaid 30000.) to the plain. 
tiff, by the ſaid Richardſon: to this plea the plaintiff de. 
murred, and the defendant joined in demurrer. It was n- 
ſolved by the Court (after argument) that this bond was nc: 
within the act of parliament, nor did it appear to have been 
given upon any illegal conſideration; and that the plea wa 
no defence againſt the payment of it; and therefore that i 
remained a good bond on the face of it, till the obligor could 
ſhew that it was bad: they obſerved, that paying money to 
compound theſe differences was not a malum in ſe; but only 
ſtood prohibited by this act; which neither invalidates,nor means 
to invalidate all ſecurities relating to it (as the act of exceſ. 
ſive gaming does) it only prohibits paying or receiving money 
for compounding differences : this is not a boud for the pay- 
ment of the compoſition money to the perſons Faituq and 
Richardſm had contracted with; but a bond for Richard: 
paying to Faikney a debt of honour, and reimburſing t, 
Faitney the money that Faikney had pid upon Nich. 
ſen's account, to compound the diff-rence of contra'ts, 
wherein they had been jointly concerned: this wis a fair, 
honeſt tranſaction between theſe two, and therefore it 15 4 
ood bond, and the plaintiff ought to recover upon it. Aud 
ford Mansfield obſerved, that it money be lent, in over to 
pay a play debt (ſuppoſing the lender not to have been pre- 
ſent at the time and place of play (1) or in order to pay oft an 
uſurious contract, or even to lend out upon uſury; and 2 
bond be given for ſecuring the repayment of the money . 
lent, ſuch a bond wiil not be void: the obligor will be bound 
to pay it. Its being voluntary is not of itſelf an objection i 
his being liable to the payment of it; it is a good bond, undes 
ipmething appears to render it otherwiſe. 
Bagſhaw +, Boſf. In debt on a bond brought by the ſurviving oblige, de 
ley, M. 31 Geo. defendant craved oyer of the bond and obligation; 20! 
thy . je thereby appeared (after reciting that the obl:gees had U 
pointed the defendant to ſerve the curacy of a free cliap?. 
and that the defendant had agreed to be conſtantly and du, 
reſident at the curacy houſe there, in and upon the curacs, 


and in default of ſuch reſidence, had alſo agreed to relign 


and deliver up the ſaid curacy and chapel into the hands » 
the ordinary, within one month next after the gequeſt of 
obligees, or either of them, or within one month next alter 
notice in writing, fo that the ſaid curacy and chapel mig! 
become vacant, and the ſaid obligees, the patrons thereo!, 
might preſent thereto anew) that the condition was, tat“ 


ä 
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(1) See Rinde v. Bland, in p. 273, ſupra. 
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leg the obligor did and ſhould in default of ſuch conſtant and due 
nent rchdence in and upon the ſaid curacy, within one month F 
an- next after the requeſt of the obligees, or either of them, or | 
ce. within one month after notice in writing, abſolutely retign f 
$ Tee tue cuacy, and deliver up the ſaid curacy to the ordinary, 
net ſo that the ſaid curacy and chapel might become vacant, and | 
been the obligees, the patrons thereof, preſent anew ; and if the 
Was obligor did not ſuffer any waſte or dilapidations, the obl1g1- | 
at it tion thould be void. The detendant pleaded, 1ft, that he had | 
ould ilided at the curacy houſe, and had not committed or tuf- | 
to fered walte ; 2dlv, that after his appointment to the curacy,; | 
only e had a general licence tram the oblipees to refide elewnere. | 
eans Revication, III, that the Cefendant voluntarily abſented him- | 
cel- eit, from "th April, 1769, to the 8th of April tollowing; 4 
50 and that the plaintiff gave him notice to teſign within a month; | 
Day. 2dly, that after the time when the ſuppoſed licence was | 
and ganted, viz. on 7th April, 1790, the plaintiff counter- | 
74 manded and revoked the ſaid licence, to both theſe replicatious | 
g t1 there was @ gen-ral demurrer and joinder. By the Court, 

ard- (ater argument) This caſe has been argued, that the patron's [ 
acres right of pr-ſemation is a mere pubic truſt, But it 1s a truſt 
ſail, coupled with an intereſt, for it is a ſubject of conveyance for | 
Is 4 a valuable conſideration, which is not the caſe with a naked | 
Aud trait, As ſoon as the defendant was preſented to the living, | 
r to he was bound to take upon himſelf all the duties of an in- | 
pre. cumbent, to reſide on the living. to take upon him the cure | 
ff en of ſouls, and to keep the houſe in proper repair. Now this | 
id a bond was only entered into for the purpoſe of ſecuring a per- f 
y fo formance of all thoſe duties, which by law, and without the 
und bond, he was bound to diſcharge; therefore a bond for the 
n 10 performance of theſe duties is not illegal. Wich reſpect to | 
nlets the licence; in general, the fame perſon who gives, may re- | 

voke a licence; it is not like the caſe in Gro. Elix. 815, where | 

de the leſſor had given his tenant licence to allign, and it was | 
mh held, that the licenſe to aſſign having been once given, there | | 
ap- was an end of the proviſo; tor here the condition 1s not that | 
po, the defendant ſhall not be abſent without conſent, but that he | 
uny ſhall not be abſent; and if he be, and do not return after a | 
gen a month's notice, that he ſhall reſign: then the conſent to | 
Lig be abſent for a time does not vary the caſe; for the defendant | 
„0 was bound to return after a month's notice. | 
the But it has been held, in the houſe of lords, that @ genera! Biſhop of Lon- | 
_ reſignation band, from the incumbent to the patron, is void. The don . Fytche, | 
ig Lord Chancellor, in this caſe, delivered his opinion, that all — 475 * 

co, bonds of this nature are void, and that a preſentation, or col- 30, 81. 

at i lation, ought to be without any condition whatever; and though = 

1 moſt of the judges were of a different opinion, yet they 

grounded their opinion more upon precedent than upon prin- | 

be Y 4 ciple; ; 
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ciple ; and one of them ſaid, that had it been res integra, be 
ſhould have been of a different opinion. 

Partridge v. However, in this caſe, which was debt on a bond ſcom 

1 jp the defendant on his preſentation to a living, conditioned to 

Ter. Rep. 369. re gn it. when the patron's ſon was ordained, an could be 
prelenied, the defendant xelied on the agreement being 
ſimoniacal, and pleaded, 1t, that it was corruptly, fmoriacaly, 
unlawfully, and againſt the form of the ſtatutes, agrerd be. 
tween the plaintiff and the defendant ; that the former thoyll 
preſent the latter, in confideration that if he ſhould be ad- 
mitted, he would refion, &c.; and that in purſuance of 
ſuch agreement he executed the bond : 2dly, that the living 
was a benefice, with cure of ſouls, and ought to be held by 
clerks for life, freely and without any control of the patron; 
and that ſuch clerks are not bound by the law o the land t, 
reſign on requeſt, &c. To theſe pleas there was a general 
demurrer, and joinder in demurrer ; and the Court {1id, that 
as this was not preciſely {ſimilar to the cate of the Biß of 
London v. I ytche, they were bound by the eſtablithed (crics 
of precedents. is give judgment for the plaintiff, 

Davis v. Maſon, In debt on bond for 2001. the condition of which (a'ter 

BR ode Bs reciting that the p-aintiff had taken the defendant as an af- 

118, filtant in the butmeſs of a {urgeon, apothecary, and man- 
midwite ; ant that the defendant had agreed with the plaintiff 
nut to exerciſe the buſineſs on his own account, within the 
diſtance of ten miles from Thetford, where the plaintiſf re- 
fided for fourteen vears) was, that the defendant would not 
exerciſe the buſineſs, &c. within that diſtance, &c. the de- 
fendant pleaded, that before the execution of rhe bond, it was 
agreed between the plaintiff and the defendant, that the latter 
ſhould become an aſſiſtant to the former in the above butt- 
neſs, fr fo long as it aud pleaſe the plaintiff; that the plaint'?, 
without the conſent of, or any miſconduct or default in the 
detendant, and aga »ſt his will, diſmiſſed him; that the deten- 
dant h:d lawfully ſerved an apprenticethip, wheretore he cx- 
erciſed the buſineſs within ten miles, &c. concluding that the 
agreement and bond were void m law. To this plea ther 
was a ſpecial demurrer on the form of pleading: but the 
Court directed the counſel to confine therntelyes to arguments 
on the valid'ty of the bond. And by the Court {after argu- 
ment) This queſtion has been at reſt ever ſince the cole of 
Mitchell v. Reynolds, 1 Pere Hm. 181: a bond in reſtrami 
of trade cannot be arbitrarily taken, and without ceunde- 
ration; ſome conſideration muſt appear. But here the 
plaintiff being eſtabliſhed in buſineſs as a ſurgeon at Thet- 
ford, the defendant withed to act as his aſſiſtant, with a view 
of deriving a degree of credit from that fituation; on which 
the toimer Aipulited, that the defendant ſhould not come to 
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, be 
objections that the limits are unreaſonable, that does not ne- | 
from cellarily follow, nor is there any line to be drawn; neither 
ed to are the public likely to be injured by an agreement of this 
d be kind, fince every other perſon is at liberty to practiſe as a 
eing ſurgeon in this town. | 
-alh, In debt on a bond for 1000l. the defendant craved oyer of Afiein Com- 
| be. the condition, which (after reciting that the committee of the 22 [gy | 
old African company hv at the requeſt of the defendant, nomi- B. N. 6 1 Rep. | 
ad- nated and appointed him to the office of regiſtrar of the ſaid 538. | 
e of company, at Cape Coaſt Ceſtle, during the pleaſure of the | 
ing committee, under a certain ſatiry; that the defendant had | 
d by aged to take upon him the ſaid office, and that in virtue 
ronz ther of he would be entruſted with the poſſeſſion, manage- 
1d to ment, and ſale, of the property and effects of all perſons dying | 
neral inteſtate at the ſeitlement, and with the remittance of the net | 
tha proveeds thereof to the committee, in order to be by them | 
10 of paid over or delivered to the lawful admmittrator) was con- | 
erics dtoned to be void, if the detend:nt did, as long as he con- 
tinned in che office, whenever, and as often as any perſon (i 

alter in the ſervice of the committee died inteſtate, torthwith take | 
1 aſ⸗- under his care, and into his poſſefiion, all and ſingular the 
nan- oods, chattels, &c. of ſuch perſon or perſons, &c. &c. | 
nei The detendant then demurred generally, and the plaiatiffs | 
| the joined in demurrer. On the argument, two objections were 
re- taken in ſupport of the demurrer: iſt, that the condition of 

not the bond was illegal, inaſmuch as it required the defendant, | 
de- the regiſtrar, to do acts which were illegal, and for doing | 
was which h- would ſubfect himſelf to actions: 2dly, that the | 
atter performance of the condition would tend to lay a reſtraint 
Mr on the African trade, contrary to the object and policy of f 
mig. the acts of parliament relating thereto. But the Court were 
| the all of opinion, that this was a legal bond ; that the duty im- | 
fen poſed on the officer, was impoſed on him for the benefit of | 
cu- every one concerned in the African trade; that it was not 
the intended that he ſhould detain the effects of any perſon dying | 
hen in that country inteſtate, againſt the rightful adminiſtrators, | 

the but merely that they ſhould be depoſited in a place of fafe 

ents cuſtody, until they were claimed by thoſe who were legally | 
gu- entitled to them; and that no rule of law, or decided caſe, } 
e of would be 1 jolated by a decifion againſt the defendant. | 
aint In debt upon bond for 700l. the defendant, after oyer Collins v. Blan- | 
me of the obligation, whereby it appeared that one John ¶ alter tern, Ea. 7 Geo. 

the and Thomas Malter, with the defendant, were jointly and 3; © B. 2 + 

het- ſeverally bound to the plaintiff in 700l. conditioned for the 

ew payment of 350}. pleaded, 1ſt, non t factum; 2dly, that 

hich detore, and at the time of making the bond, and the note af - 

e to termentioned, the two obligors, John Walker and Thomas 
nts: 


this 
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this ſeems to be a fair conſideration for the bond: as to the 


Malter, and three others, ſtood indicted by one John Ruage, 
on 
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on five indictments, for wilful and corrupt perjury, and hai 
ſeverally pleaded not guilty before the making the bord an! 
note: and the ſeveral traverſes on the indictments were 2 
the time of making the unla u ful agreement after mentioned, 
and the note and faid bond, viz. on the ſame day the bond 
was made, were about to come on to he tried at Staten, 
whereupon it was then corruptly agreed between Rui, 
the proſccutor, the plaintiff, and the five perſons indided, 
that the plaintiff ſhould give the profecutor, Rudge, his note 
tor 35Gl. in conſideration for not appearing to give evidence 
the trial of the ſaid traverſes, and that the obligors thou! 
execute the bond to the plaintiff of the ſame date af the vor, 
as an indemnity to the plaintiff for giving ſuch note. Tha 
the plaintiff gave to Rudge, the proſecutor, the note for 359), tor 
not appearing as proſecutor, and giving evulence ; and that the 
obligors, on giving the note, executed this bond as an indem. 
nity to the plaintiff tor giving ſuch note: there was then »1 
averment, that the bond was given for the ſaid conf. 
and no other, and that the obligors were not i debe 
plaintiff, and ſo the bond was vnd in law, e- hac parat u. 
3dly, plca that the bond was given by the Gb ore 1 

nify the plaintiff againſt a note given by hun to 

cutor, and that the plaimiff had not been datini: 
note. The plaintiff replies, and took iſſue on the fit 2, 
and demurred generally to the two others: the deien: ut 
Joined in demurrer. There were four queſtions in this cate: f, 
whether it did not appear from the facts alleged in tie 1ecoul 
plea, chat the conſideration for giving the bond was illegal * 


. 2dly, whether a bond, given for an illegal conſideration, was 


not clearly void at common law, ab znitio? 3dly, fuppoling 
the bond void, whether the facts diſcloſed in the plea to (hew 
it void, could by law be averred and pleaded ſpecially * 
gthly, if they could be pleaded, then whether this ſecond 
plea was duly, aptlv, and properly pleaded ? by the Court, 
as to the firſt queſtion, The whole of the tranſaction is tv 
be conſidered as one entire agreement, the bond and note are 
both dated on the Tame day, for payment of the fame ſum 0: 
money on the ſame day: the manner of the tranſaction wa 
to gild over and conceal the truth; and whenever courts d 
law ſee ſuch attempts to conceal ſuch wicked deeds, they 
will bruſh away the cobweb varniſh, and ſhew the trantac- 
tions in their true light. This is an agreement to ſtifle a proic- 
cution for wilful and corrupt perjury, a crime moſt dcni- 
mental to the commonwealth; for it is the duty of c 
man to proſecute, appear againſt, and bring offenders of iu 
ſort to juſtice: many felonies are not ſo enormous offences 
as perjury, and therefore to ſtifle a proſecution for pe 
ſcems to 5 a greater offence than to compound ſome felonies. 
The promiflory uote was certainly void: what right then 
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hath the plaintiff to recover upon this bond, which was 
given to indemnify him from a note that was void? They 
are both bad, the conſideration for giving them being wicked 
and unlawful. As to the ſecond point, we are all of opi- 
mon, that the bond is void, ab in:tio, by the common law, 
by the civil law, moral law, and all laws whatever. This 
is a contract to tempt a man to tranſgreſs the law, to do that 
which is injurious to the community; it is void by the com- 
mon law, and the reaion why the common law ſays ſuch 
contracts are void, is for the public good: you ſhall not Hi pu- 
late for iniquity. All writers upon our law agree in this: no 
polſuted hand ſhall touch the pure fountains of juſtice ; who- 
ever is a party to an unlawful contract, if he hath once 
paid the money ſtipulated to be paid in purſuance thereof, he 
thall not have the help of a court to fetch it back again: 
you ſhall not have a right of action when you come into a 
court of juſtice in this unclean manner, to recover it back 
procul o procul ee profani. As to the third point, whether 
this matter can be pleaded ? It is objected againſt the defen- 
dant, that he has no remedy at law, but muſt go ſcek it in 
a court of equity: the anſwer is, we are upon a mere point 
of common law, which muit have been a queſtion of law, 
long before the courts of equity exerciſed that juriſdiction 
which we now ſee them exerciſe; a juriſdiction which never 
would have ſwelled to that enormous bulk we now lee, if the 
judges of the courts of common law had been ancicntly as 
liberal, as they have been in latter times. To ſend the defen- 
dant in this caſe into a court of equity, is to fay, there 
never was any remedy at law againſt ſuch a wicked contract 
as this is. It would have been much to be regretted it this 
caſe had been without remedy at common , wg eft bonz 
judicis ampliare juriſdictionem, and it may be ſaid % boni 
judicts ampliare juſtitiam : therefore, whenever ſuch caſes as 
this comes before a court of law, it is tor the public good 
that the common law ſhould reach them, and give relief. For- 
merly there was too confined a way of thinking in the judges 
of the common law courts; and courts of equity have 
riſen by the judges not applying the principles of the common 
law, but being too narrowly governed by old caſes and 
maxims, which have too much prevented the public trom 
having the benefit of the common law. It is now objected, 
as a maxim, that the law will not endure a fact in pars dehors, 
2 ſpecialty to be averred againſt it, and that a deed cannot be 
deteated by any thing leſs than a deed, and a record by a re- 
cord, and that if there be no conſideration for a bond, it is a 
gift, The anſwer to this is, that the preſent condition is for 
the payment of a ſum of money, but that payment to be 
made was grounded upon a vitious conſideration, which is 
not inconſiſtent with the condition of the bond, but ſtrikes 
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at the contract itſelf in ſuch a manner, as ſhews that i, 
truth the bond never had any legal entity, and if it never hai 
any being at all, then the rule or maxim, that a deed mu 
be defeated by a deed of equal ſtrength, doth not apply to thy 
caſe. The law will legitimate the ſhewing it void, ab inity, 
and this can only be done by pleading : nothing is due unde 
ſuch a contract, then the law gives no action, the debitun 
never exiſted; as much as if it had been ſaid, it thall be vod, 
becauſe there is no debt. But it this wicked contract be nu 
pleadable, it will be good at law, be ſanCtihed thereby, aud 
have the ſame legal operation as a good and an honeſt con- 
tract, which ſcems to be molt unreaionabie and unrighteons; 
and therefore, unleſs we are chained down by law to reject 
this plea, we will admit it, and let juſtice take place: it 
would be ſtrange abſurdity tor the law to ſay, that this con- 
tract is wicked and voil, and in the ſame breath for che jay 
to jay, you {hall not be permitted ro ple:d the facts which 
cleariy ſhew it to be wicked and void. Al} the cases upon 
acts of parliament, with reipect to making bonds, & c. void, 
do warrant the receiving this plea and averment : there is no 
direction, in ſuch acts of parliament, given for the forn 
and manner of pleading in thoſe cates z the end directs and 
ſanCciihes the means. There can be no difference between 
an act being void by ſtatute, or by the common law: for 
wherever a bond is void at law, or by ſtatute, you may ſhew 
how it 1s void by plea, and that in truth it never had any 
legal exiſtence. The ſtatute law is the will of the legiſlatus 
in writing; the common law is nothing elſe but ſtatutes worm 
out by time: all our law began by conſent of the legiſlature; 
and whether it is now law by uſage or writing, it is the ſame 
thing; a ſtatute ſays ſuch a thing ſhall be avoide | by plex, 
why therefore may not a deed, executed upon a conſideration 
againft the common law be avoided by plea : in dures, 
gaming, ſimony, infancy, coverture, and the like, ſuch a plea 1 
this, which diſcloſes there never was any obligation, is ad- 
mithble. This proves that the contract, in the preſent cale, 
may be reached by a plea, and avoided at common law: 
and the plea ſhews a fact, which, if true, proves that the 
bond never had any legal exiſtence at all. As to the fourth 
point, the plea 1s rightly pleaded, and concludes very pro- 
perly in ſaying, and ſo the ſaid bond is void, for he could not 
ſay nm gſt faftum, when he ſealed the deed. But ſuppoling 
the plea might have been more aptly concluded, yet it 1s 
well enough upon a general demurrer as this is: and we ar? 
all of opinion, that judgment muſt be for the defendant ; thit 
the averment pleaded is not contradiftory, but explanatory of ths 
condition; that the bond was vid, ab initio, and never had u- 
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In debt on bond, in the penalty of 4ool. by the executors ger & a. 
of the obligee againſt the obligor; the condition of the bond Executor of 


ad | 
l was (after reciting) that the teftator had taken one J. H. into |) 3 out 1 
this his ſervice .as & clerk, und likewiſe as his book-keeper and ac- z. B. ＋ — { 
n cuntant, and in ſuch other buſineſs as he ſhould think fit to em- Rep. 487 
der ply him about? that if the ſaid J. H. ſhould, from time to | 
1 tine, give unto the teſtator, his executors, and adminiſtrators, , 
ud, 2 juſt and true account in writing, and diſcharge himſelt of, | 
TK and like wite pay and deliver unto the teſtator, his executors, | 
nd or adminiſtrators, all ſuch ſums of money, bills, notes, | 
Je goods, effects, and things whatſoever, and of what nature | 
Us; ſoerer, which he, the ſaid 7. H. ſhould, from time to time, | | 
ect receive or diſcharge, or which ſhould come into his hands, f 
t charge, or cuſtody, of or belonging to the ſaid teſtator, His | 
Ne executors, or adminiſtrators, or to any-other perſon or per- | 
aw | ſons, wherewith he or they ſhould or might be charged or | 
ch chargeable, or otherwiſe in any other way or manner hat- | 
n ſoever, &c. &c. the bond ſhould be void. The defendant | 
id, pleaded performance. The plaintiffs replied, that the teſtator | | 
Ni made his will, and thereby directed that they thould carry on 

111 his buſineſs: that they proved his will; that F. H. was at the | 
nd time of the teſtator's death, in his ſervice, and they conti- | 
en nued to employ him therein: that after the death of the teſ- | 
for tater, and whilſt the ſaid J. H. continued in their, the plain- | 
Wl tiff” ſervice, Foa. 8s. Bd. belonging to the plaintiffs, as exe- | 
ny eutors ; being the balance of an account flated between them and f 
Ire J. H. for monies belonging to them as executors, before that time | 
mn recetved by the ſaid J. H. as their ſervant came into, and was 
Ce: then in the charge of the ſaid J. H. as their ſervant ; which | 
ne 121d ſum, the ſaid 7. H. had neglected to pay, &c. The de- 
2; fendant rejoined, that after the d-ath of the teſtator, the ſaid 
on J. H. and the plaintiffs, accounted together for all money | 
5 received by the ſaid J. HF. in the teſtator's lite time, and paid 1 
15 over to the plaintiffs the balance then due; and that after | 
4. the teſtator's death, a new agreement 1045s made between the ſaid | 
le, Plaintiffs and the ſaid ]. H. that the ſaid J. H. /horld ſerve | 
'F the ſaid plaintiffs as their ſervant, in the nature of a clerk, in 

he the buſineſs intended to be carried on uwger the teſtator's ; 
th will; and that he ſhould likewiſe buy and ſell the different | 
0- commodities, and pay the ſervants in the ſaid trades their re- . 
ot ſpeetrve wages, and which before that time the ſaid F. H. had | 
ng nt been accuſtomed to do, and for which they were to pay | 
Is tie ſaid J. H. a greater falary than the teſtator in his life- time 

re gave: that in purſuance of ſuch new agreement, J. H. was 

t employed by the plaintiffs, and the ſaid fum of 5027. Bs. 84. 

be in the replication menti-ned, was money which accrued to the 


ge ſaid plaintiffs after the death of the te/tator, in purſuance of the 

jad employment of the ſaid J. H. under the ſaid new agreement. 

ln To this rejoinder there was a general demurrer, and joinder g 
; 1 in 
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in demutrrer. By the Court, The ſervice in the contemplary 
of the parties was the ſervice to the teftator : there was u 
idea then of carrying it farther: a trade is not tranſmiſlil, 
It is put an end to by the death of the trader. Execut, 
eo nomine do not uſually carry on a trade; if they do ſo, tha 
run great riſk; and without the protection of the coun « 
chancery, they would act very unwiſely in carrying it ©. 
The bond in queſtion is relative to the ſervice with the te. 
tator: it was given as an indemnity that the clerk ſhoul! |: 
faithful to him, and ſhould pay all the money received © 
his account to him, or to his executors; becauſe money 
might be in his hands at the time of the teſtator's death, fy 
which he could only account to the executors : though the 
clerk was to account to the executors, it was only for money 
belonging to the teſtator ; ſo that it was the intention of tlie 
parties, that the bond ſhould not be extended beyond the lit 
of the teſtat r. It executors carry on a trade, they muſt d 
it as individuals, for their own advantage: however, there 
are many inſtances of trade being carried on under the d. 
rection of the court of chancery: but this is quite a nes 
thing, and ſhews the materiality of the rejoinder. "There i 
not only a new agreement, but a greater burden is thrown 
thereby on the clerk, on which account he is to receive 
greater wages : all accounts, relative to the tranſactions in 
the life-time of the teſtator were ſettled : this is a new agree- 
ment made by the executors perſonally, and cannot affect tic 
aſſets of the teſtator. Judgment for the defendant, 
Wright & Ruſ- So, where the detendant had joined in a bond ts the plaintif, 
3 >> as ſurety for the fatithtul ſervice of one Baird, as a bf ad 
$32. 2 Black, Clerk: in an action of debt brought upon this bond, the de- 
8 fendant prayed oyer of the obligation and condition, and plead: 
ed, 1it, 1m eft fattum ; 24, that the plaintiff // right, the 
obligee, ought to be barred; becauſe, at the time of the 
making the obligation, the plaintiff carried on the trade d 
a brewer, on his tn account only, without a partner, aud 
until ſuch a day and year : when the plaintiff entered ut 
partnerſhip with one J. D. that Baird entered into the fc. 
vice of the plaintiff, and continued with him until he entered 
into partnerſhip with J. D. when Baird quitted the fervict 
of the plaintiff in the butineſs carried on by him alone; an» 
afterwards, on tie ſame day, entered into the ſervice of t 
plaintiff and J. D. in their partnerſhip trade; and that, * 
ing all this tune, that Baird continued in the ſervice 01 d 
plaintiff alone, he duly, faithfully, and honeſtly, according 
to the beſt of his ſkill and knowledge, performed the cond 
tion of the bond to the ſaid plaintiff. The plaintiff replich 
admitting tlic facts la ſtated, and farther ſaid, that upon 1 
taking 7. D. into partnerſhip. Baird was continued as broad 
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3 

1010 143), 135. on account of the plaintiff and his partner, which 
$ ke dd not pay over. The defendant having demurred to the 
ble replication, and the plaintiff joined in demurrer, the caſe 
tor, was argued. * And BY THE COUP. T, Courts of equity are fa- 
they vourable to ſurenies, for where 1 are not ſtrictly bo nd 
n a: law, a Court of Equity will not bind them; and, in this 
ton caſe, the defendant ought not to be bound beyond the ſcope 
tel. of his engagements, which was to be anſwerable tor the 
la be fidelity of Baird to the plaintiff only, and not to the plaintiff 
E and any other perſon or perſons: when the plaintiff there- 
oney fore took in a partner, there was an end of the obligation ; 
„ fi che condition was confined to the plaintiff only, and the 
1 the breach aſhgaed is for nonpayment of the money to the 
oney plaintiff and his partner, or either of them, which is not 
{ the within the condition; and, where there is the leatt differ- 
e life ence between the condition and the breacli aſſigned, the ſu- 
ſt co rety will not be bound. The detendant's plea is well 
there pleaded : for the rule is, when the defendant craves and ſets 
e d. out the oyer of the condition, to plead generally the perform- 
new ance thereof ; this is a good bar to a common intent, until 
cre l the plaintiff replies, and alleges a breach within the condition 
rOwn of the bond, which he has not done in this caſe, and therefore 
ceive judgment muſt be entered for the defendant. This does not 
15 i decide how far the bond may or may not be at an end, with 
prec- reſpect to the plaintift's own proper money, but it certainly 
t tlic cannot extend to the money of other people; which is the 

cale now before the court. 
ntiff, But in an action of debt on bond, the defendant, after cray- Parclay and 
br: ad ing over of the condition of the bond which (reciting, that the x M —_ 
e be plaintiffs, at the requeſt of the obligors, had agreed to take one 1j K. 1%; * 
lead- P, G. into their ſervice, and employ him as a clerk in their ſhop 291. 
, the and *compting-houſe , and that the obligors had agreedto become 
f the tecurity for his fidelity) declared, that if the faid P. C. ſhould 
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tathfully account for and pay to the plaintiffs all ſums of 
money, &c. &c. then the * co be void; pleaded, 1ſt, 
non eff fattum ; Adly, that from the date of the bond till 24 
Jane, 1780, the plaintiffs carried on the buſineſs of bankers, 
as Cormartners, in chair own names only; and on that day 
they received into partnerſhip R. B.; that P, G. then quitted 


; and the ſervice of the ſaid plaintiffs, and again, on the ſame day, 
of the entered into the ſervice of the plaintiffs and R. B.; that P. G. 
; dur curing all the time he remained in the ſervice of the plain- 
t the 


utts alone, well and taithtully accounted, &c. : gdly, that 
F. C. entered into the ſervice of the plamtiffs on 23d Feb. 
1779; continued in the ſame till 24th June, 1789, and then 
qutted the ſervice of the plaintiffs, and during that ſervice 
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on [11s accounted, &c. The plaintiffs replied to the ſecond plea, 
broad proteſting againſt the intention of ſerving the plaintiffs only ; 
ceived Wat the ſervice was meant and intended to be performed to 
143, ' them, 
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them, in the buſineſs ſo then carried on by them, during d 
the time they thould continue in the ſame buſineſs, and tt 
ſaid P. G. ſhould continue to ſerve therein; that on 24 
June, 1780, they admitted R. B. to on-, ourth {hare cf th 
ſaid trade; that on the 234 February, 1779, the faid P. G. e. 
tered into and continued i the tervice of the plain tiqt fill 16 
February, 1981. The replication then aſhianed the reac 
that after the ſaid partnerſhip, P. G. received, in . il 
office and employment, 20l. 6s. three-fourths of u c. 
to wit. 15l. 128. was received by him on account be 
plaintiffs. The plaintiffs replied to che third plea, that P. 6, 
did not quit the fervice of the plaiatiits, from 23d Februar, 
1779, till 16th Febr: ary, 1781, and then aftign.d a fimila 
breach. Rejoinder to the tirſt replicatio: (proteſting that the 
ſervice was not intended to be performed, as in the replic- 
tion mentioned; proteſting alſo, that the pl:invils did og 
take the ſaid R. B. into partnerihip in their {aid trade and in 
the ſame houſe) that, atter the partnerſhip, all the mom 
received by P. G. were received by him, on the joint sc. 
count of the plaintiffs and R. B. as copartucrs, traverling 
the receipt of one-fourth of t e money in the replication men. 
tioned by PH. G. on account of the plaintitls. Rejornr ty 
the ſecond replication, | that the ſaid P. G. quitted the te 
of the plaintiffs in manner and form, &c. on which ifue 
was joined. The plaintiffs ſurrejoined to the firſt rejoindes 
that the ſaid P. G. did receive the ſaid three-fourths of tht 
ſaid ſum of money, on account of the ſaid plaintiffs, on whina 
iſſue was joined. On the trial of the cauſe there wi a vet 
dict for the plaintiffs, ſubject to the opinion of the Cour, 
whethcr, under the circumſtances of the cafe, the delendart 
was liable to the plaintiffs in this action. By the Court, Id 
queſtion in this caſe turns upon the intention of the paris 
at the time of entering into the contract; and in que! 1008 
upon intention we mutt look to the ſubjeEt-metter of the con- 
tract. Now, to diſcover the intention of the parties in de 
preſent caſe, we muſt look at the recital in the condition d 
the bond; this is very material, for it ſtates that the tervice 
is to be pertormed in the ſhop and *compting-hauſe, and nat 1: th 
plaintiffs ; therefore it appears, on the face of it, % be? 
ſecurity to the houſe, and not to the perſons of the pl» intifts 
and as long as the clerk continued in that houſe the deicic 
ant was liable. The partners in a banking-houſe are pf 
petually changing; and where a number of clerks are et. 
ployed, the inconvenicnce of demands for freſh ſecurities n 
each, upon every ſuch change, would be enormous. Tit 
introduction of a new partner does not increaſe the qe 
to the ſureties ; for a bond of this kind is an undertaking i 
the clerk's honeſty. As to the caſe of {right v. K 
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ſened was for embezzling the whole partnerſhip money, 
whereas it ſhould have been for the plaintiff's money only. 
And here the plaintiffs have confined the breaches to that 
proportion . of the money which was actually their pro- 
perty. 

"a debt on bond for 3000l. the defendant craved oyer of 
the condition of the bond which (after reciting that the ſo- 
cicty kad, by a letter of attorney, appointed one H. H. their 
general, or chief agent, or officer and receiver of all and ſin- 


dule or rental, thereunder-written, mentioned; and alſo that 
by certain articles of agreement of the ſame date, the ſaid 
H. H. had covenanted with the ſociety to receive the rents, 
aud thereout to make the ſeveral payments, and to render 


5 account thereof, from time to time, and to anſwer and 
2 pay the reſidue of ſuch rents to the ſociety) was chat it the ſaid 
% H. his heirs, executors, and adminiſtrators, ſnould, from 
* time to time, and at all times thereafter, well and truly 
2 pay, exccute, and keep all and every the covenants, articles, 
n payments, &c. and obſerve, obey, perform, fulfil, and keep 
2 the directions orde rs, or inſtructions, of the ſaid ſociety in writ- 
LS ing, then the obligation to be void. He then pleaded that 
1 the faid deed of covenants was made on 16th of July, 1755, 
1 between the ſociety of the one part, andZ7. H. of the other part; 
* whereby after reciting that the ſaid . ociety had appointed the 


lad H. H. to be their general or chief agent and alſo recetver 
oy f their rents; and, during their pleaſure, to manage and inſpect, 
8. nos take care of, and regulote the whele affairs, concerns, 

n and intereſts, of the ſaid ſociety in Ireland, at a ſalary of 350l. 


| the 


an per annum z he, the ſaid H. H. covenanted to collect and 
mY receive the rents, and thereout pay yearly the ſums therein 
pe menucned : and further, that the ſaid Ji. H. ſhould remit, by 
* pood and folvent bills, or otherwiſe, to the ſaid ſociety, or 
. thould anſwer, pay, and diſcharge, to them, or their order 
the r dircction, in ſuch manner as they ſhould think fit, by 
** letter or otherwiſe, ſignified by their order, by their clerk or 
* lecretary, or any other perſon by tuem authoriſed, the tohole 
77 the % 5 mentioned and contained in the. ſaid ichedule or rent- 
* roll, as 7 the increaſe and improvements that might or ſhould 


be” made thererf, by or upon any new contracti or renewals of the 
* then le&/es, duly and punctually at the end of every fix 
W mouths, The defendant then pleaded the death of H. H. per 
* rmance and ſatisfaction by him in his lite time, and by the 
exccutors, ſince that time, of all the covenants, &c. and ob- 
ervance on his and their part of the directions, orders, and 
inſtructions of the ſociety» The replication, atter (proteſting 
nt the covenants had not been kept) was, that in the life- 
une of H. H. 1864]. 17s. 11d. became due and payable to 
the ſociety, and was received by the ſaid MH. H. for the rents, 

Vol. I. 2 increaſe, 
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chu their rents, in the ſaid letter of attorney, and the ſche- | 


338 Action (Deli). 
increaſe, and improvements of the ſaid eſtate ; yet he did mf 
pay, &c. To this replication, there was a general demury 
and joinder in demurrer : in ſupport of the demurrer, it un 
contended that the replication was bad in point of law, be. 
cauſe it attempted to put in iſſue more than the covenan, 
on which the breach was aſſigned, comprehendes, and ng 
iſſue could be taken upon it, under which the plaintitt mige 
not give in evidence the receipt and non-payment d 
money by H. H. to which the covenant, for the perforn- 
ance of which the defendant was bound, did not extend: fr 
the replication was, that H. H. had received for the rents, i. 
creaſe, and improvements of the ſaid eſtate; whereas the c 
nant was for the payment of particular rents, ſpecified in; 
ichedule, and the increaſe and improvements theresf, that is 
of thoſe rents; but the replication was framed fo as to take in 
the caſe in diſpute between the parties, viz. fines paid for ii 
renewal of leaſes, and received by H. H. in his lite-tunz, U 
which the covenant did not extend; and in the cafe ct 
ſurety the court will not extend a covenant beyond the fd 
letter: it was alſo objeftcd that the replication was bad a 
another ground, viz. becauſe it did not allege that the ſocict 
had made an order for the payment of a particular fun, and 
that JI. H. had not paid it. By the Court, The condition 0 
the bond extends to all ſums which H. H. received as tht 
general agent of the ſociety : he was to remit, by good aus 
ſolvent bills, the whole rents, as alſo the increaje and improv 
ments that ſhould be made thereof upon any new contracts a 
newals of the leaſs. 
improvement on a new contract it was received by him + 
general agent and receiver, and is both within the ſpirit anc 
letter of the condition: as to the laſt objection, there was 1 
neceflity to allege, in the replication, that the ſociety mac 
an order for remitting the ſums which H. 1. received, for ic 
vas bound by the covenant fi remit, &c. and if they hat 
given any ſpecial direction, that thould have been ſhewn on 
me part of the defendant ; and though the expreſſions in ti 
ce venant and the replication are varied, they are the fams 
in ſubltaace: and it it had been neceſſary, on iſſue joined 
the court would have rejected the word eſtate. 
Duels © And in an action on a general bond of indemnity, the ce. 
S-ott and other, fendant will be liable to anſwer any cs that the plaintiff may 
IN? have incurred, in an action brought againſt him a the default 
— BR of the party for whom the detendant was ſurety. In _ 
Ter. Rer. 394. ON a bond given by the defendants? teſtator to the plaintiff, the 
defendants craved oyer of the condition of the bond, which 
was for the performance of covenants in an indenture 0! 
ſeparation between the plaintiſf and his wife of the one pan 
and the teſtator of the other part, and alſo of that deed, 
which contained a coycnant, by the teſtator, to ——_" 


Now a fine is certainly an increaſe ani 
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he plainatf from all debts whatſoever, which the plaintiff 's 
wite ſhould, during the ſeparation, contract, and againſt 
all cajts, charges, expences, and damages whatſoever, which the 
plaintiff ſhould at any time thereafter pay, ſuſtain, or be put 
unto, &c. The defendants then pleaded a general performance; 
the replication was, that a juegment was recovered againſt 
the plaintiff by a creditor of his wife, for 821. 148. 10d. da- 
mages, end 231. 158. 2d. cs; the plantift then averred. that 
he was obliged to pay to the plaintiff, in that ſuit, 120l. in 
diſcharge of the damages, %s, and charges ſo recovered, and 
alfo, that, in his defence of that :uit, he neceſſarily laid out 40l. 
if all which premiſes the defondents afterwards had notice, yet 
the defendants had not indemnitied the plaintiff of and from 
the dum iges and cats, nor for the ſuid expences. To this repli- 
cation there was a general demurrer and joinder : the cafe 
was argued on two grounds, 11t, on a rule of pleading, which 
is, that a replication (when entire) which is bad in part, is ſo 
in the whole; 2dly, that it was not alleged that the defend- 
ants had notice of the demand. By the Court, As to the firſt, 
though there is ſuch a rule in law, it is miſapphed in this 
caſe; the common caſe in the books, to which the rule ap- 
plies, is where two perſons join in a juſtification in treſpaſs, 
and there, if the plea be bad for one, it is allo bad for both; 
but the rule cannot apply to any caſe where the objection is 
merely on account of ſurplutage; this replication ſtates 
mater ſufficient to enable the plaintiff to maintain an action 
en the bond, and even though it had ſtated ſomething atter- 
wards which was inaccurate, yet that would not have vitiated 
he whole, With reſpect to the ſecond point, it is ſaid that 
e plaintiff has demanded three things by his replication ; 
now if he is entitl-d to one of theſe, he muſt have judgment: 
" 15 undoubtedly entitled to recover the amount of the debt 
r which he was ſued ; and the queſtion is, whether he is not 
ly entitled to the co/ts and expences ? there are caſes which 
n that to entitle a perſon to recover on a bond of 1:xlemnity, 
ic inutt ſhew that he was compelled by law to pay the 
lebt; they go a great way to prove that the plaintiff, in this 
cite, is entitled to recover the coſts and expences: if it had 
deen intended by the parties that the obligor ſhould have no- 
ice of each demand, that thould have been inſerted as a con- 
an in the articles of ſeparation, as is trequently done ; and 
— meant to take advantage of the want of notice, the 
Peuld have taken iſſue on that part of the replication, Ar. 
ates, of all which premiſes the defendants had notice : they 
might have replied that they had no notice, if that were a 
material part of their caſe; inſtead of this they have demurred. 
ut the purport of giving notice, is not in order to give a 
ground of action; but if a demand be made, which the perſon 
udemnifying is bound to pay: and notice be given to — 
2 k « 
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and he refuſe to defend the action, in conſequence of whiz 
the perſon indemnified is obliged to pay the demand, that i 
equivalent to a Judgment, and ſtops the other party from h. 
ing that the defendant, in the firſt action, was not bound t 
pay the money. 

Rudder v. Price, 2. Debt on ſimple contract.] — An action of debt will nat l 
_ 1 3- on a promiſſory note, payable by inſtalments till the laſt da 
Black, 5459, of payment be paſt. This was an action of debt on a prouil. 
ſory note, payable by inſtalments ; the firſt count, after ſang 
the debt to be 4521. 10s. which the defendant owed to, and u- 
juſtly detained from, the plaintiff, went on, “ for that where 
the {aid defendant, on 3oth March, 1790, made his ceriin 
note, &c. by which he promiſed to pay to the plaintiff, by 
the name ot R. K. or order, 521. 10s. for value received by 
him the ſaid defendant the fame to be paid in manner tl 
lowing, viz. 20l. on 1ſt July then next; 20l. on iſt Och. 
ber then next; and 121. 10s. on iſt January next; there wer 
alſo the common money counts.“ Jo the firſt count there wx 
a ſpecial demurrer, and the cauſes aſſigned were, chat the 
521. 10s. inthe ſaid note mentioned, was not then due or par. 
able, nor could the ſame be ſued for by the plaintiff till % 
the 1/t day of Fanuary, 1791; and alſo, that no cauſe « 
action is alleged againſt the defendant. To the other count 
the defendant — nil debet, on which iſſue was joinet 
the caſe was argued on the demurrer, and fully conliderec 
Per Cur. In debt, there is a juſt rule of law, that for one cos. 
tract, there ſhall be but one action; and, as a contract, to pay 
a certain ſum on ſeveral days of payment, is conſidered a 
one contract, it follows that no action can be brought till al 
the days of payment are elapſed ; therefore as the note in 
N in this caſe, is for the payment of a ſum certain a 
different times, it muſt be contidered as an entire debt for the 
amount of that ſum, and being ſo conſidered, no action d 
debt can be maintained upon it till all the days of payment be 

pait — Judgment for the defendant, 
Alert . Lowe, In debt, on a mutatus for 250l. and nil debet pleaded. tht 
ir. 18. Geo. 3. jury found a verdict for 1001. and nil debet as to the reſt: 
CB. 2 Black, 7 , Wer 
<p was moved to enter up a nonſuit, on the —_— that det 
being an entire thing, part of the ſum could not be ſo recv- 
vered ; but che court refuſed to ſet the nonſuit aſidt; ans 
the plaintiff had judgment for the ſum ſo given by tht 

| verdict. 7 

Mac Quillin v. So, in an action of debt on ſimple contract, the declaration, 
Cox, 29 Gev. 3. after reciting that the defendant was ſummoned to anſwef tit 
- Ds m_ plaintiff, in a plea that he render to him gool. &c. contains 
26 five counts: 1ſt, that the defendant was indebted i the plan- 
tiff in 1001. for goods fold and delivered; 2d, 1091. on 3 qu! 
tum meruit; 3d, 100l. on a mutuatus ; 4th, gol. for money 1 
and received; 5th, 100l. on an account ſtated: the — 
aue“ 


uiſigne 
/um of 
4 ſpec 
plaiuti 
and ye 
2110Uun 
15e C 
nat be 
of debt 
he den 
In a 
tated, 
county 
of 21. ! 
luis ſpet 
the tan 
rer, af 
ſufficic 
when 
aroſe; 
count) 
hrſt o 
the w 
canno 


ſufficic 
point, 
declar 
_— 
NCCEen: 
made ; 
but it 
which 
and it 

In; 
writ ; 
rowee 
the pl 
deten 
bbl, ft 
the pl 
time | 
and p 
in the 
Was 
them) 
deten 
thoug 
apply 
exten 


Action (Debt). 341 


aſſigned was, that the defendant had not rendered the ſaid 
un of 500l. above-mentioned, or any part of it.— There was 
: ſpecial demurrer, and the cauſe aſſigned was, that the 
plaianiff, by his declaration, demanded of the defendant l. 
and yet the ſeveral ſums claimed upon the counts did not 
unount in the whole to 500l. but to the ſum of 450l. only: 
75e Court were clearly of opinion, that the demurrer could 
nat be maintained, becauſe the plaintiff might, in an action 
of debt an a ſimple contract, prove and recover a leſs ſum than 
he demanded in the writ. Judgment for plaintiff, 

In an action of debt, the firſt count in the declaration Emery v. Fell, 
tated, that © the defendant on, &c. at Weſtminſter, in the N Geo. 3. 
county of Middleſex, was indebtcd to the plaintiff in the ſum x. 28. 
of 21, 128. 6d. for goods ſold and delivered to the defendant at 
kis ſpecial inſtance and requeſt.” There were other counts in 
the tame form: to this declaration there was a ſpecial demur- 
rer, aſſigning for cauſe, that the ſuppoſed contracts were not 
ſufficiently or in any manner ſtate]; that it was not ſtated 
when or where the ſaid ſupp.,fed contracts or cauſes of action 
aroſe; aud that it did not appear that they were made in the 
county where the venue was laid. By the Cour, As to the 
firſt objection, that no contract is ſtated in the declaration; 
the words ſold and delivered, imply a contract, for there 
cannot be a ſale unleſs two parties agree: this would be 
ſufficient in a mutuatus, or for money lent; as to the other 
point, the venue cannot be laid in a plainer manner; the 
declaration ſtates, that the defendant at Weſtminſter, in the 
_ of Middleſex, was indebted to the plaintiff ; if it were 
neceflary for the plaintiff to prove that the contract were | 
made at Weſtminſter, it may be done under this deſcription; 
but it is not neceſſary; for it may be roved any where, 
which ſhews that the venue is merely added tor form take ; 
and it 1s ſufficiently laid here. 

In an action of debt, to recover 10661. as expreſſed in the Heries v. Jamie- 
writ ; the firſt count, in the declaration, was for 10001. bor- ſen, Ea. 34 
rowed by the defendant of the plaintiff, and one J. MA. whom , Ran. $53. 
the plaintiff had ſurvived; the ſecond count alleged that the 
tctendant was indebted to the plaintiff in the further ſum of | 
bbl. for legal intereſt, due and payable from the defendant to | 
the plaintiff, upon a certain other ſum of money before that | 
time lent and advanced : the defendant pleaded in abatement, 
and prayed judgment of the writ ; becauſe the ſaid ſum of money 
in the 2 writ mentioned and thereby ſuppaſed to be borrowed, 
was borrowed by the defendant and five others (naming 
them) jointly and not by the defendant only: to this plea the 
defendant demurred, and aſſigned for cauſe, that the plea, al- 
though pleaded in abatement of the whole demand, did not 
apply to the whole of the money demanded ; that it did not 
extend to both the cauſes of action, but only to one of them; 

2 3 | that |; 
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that the defendant had no: pleade in abatement of che deck. 
ration, but in abatement of the writ merely, and had reli 
nevertheleſs upon matter appearing only in the count,w.they 
ſhewing any defect in the writ, By the Court, We my] 
take the two ſums mentioned in the two counts to be wo 
diſtinct ſums, that are not connected with each other; for i 
is ſtated, that the firſt count is for money borrowed, and thu 
the iecond count is for the intereſt of another ſum of money 
tent by the plaintiff; and one cueſtion here is, whether the 
laintff may not demand, on the face of the declaration, the 
intereſt of that ſecured ſum by uſelf: in the cafe of money 
ſecured by a note at a diſtant dav, with intereſt balf-vearly 
in the interim, could not the lender recover the intereſt n 
aſſumpſic by ittelf, without waiting until the principal is dur! 
If he can, he may alſo recover 1m an action of debt, it h- 
chooſe to run the riſk of the deferdant's waging his law, et. 
cording to the authority of the caſe of Walker v. Witter, i 
Doug. 1, in which it was held, that where a party car main- 
tain an action of zndebitaties afſumnpſit, he may, if he pleaſe, 
bring debt: but the defendant ſhould have demurred 2 that 
count if he thought it could nt be ſupported e at all events, un- 
ever, the defendant's plea is bad, and cannot be ſupported: for 
the rule in pleading is, that if the plea in abatement be t9 l. 
writ, it muſt anſwer the whole demand: now this plea is 
the writ, and profeſſes to be a plea to the whole of the plain- 
tift's demand; but it does not umount to that; for it is in terms 
confined to the firſt count only, which is for money br 
and cannot be extended to the ſecond, which is not for n 
borrowed : it has been ſaid, however, by way of anſwer, thi! 
the count is only an expoſition of the writ, be it ſo: but ts 
declaration contains two demands, the one for principal. tle 
other for intereſt for another ſum, and the plea only gives 44 
anſwer to the tirit—Reſpondeat oufter. 

Deli on a foreign judge niet. — Ie ht will lie on 1 (ortigh 
judgment; for Where 7ndebitatus aflumpfit will Jig, det 
will alſo he: and it has been dutermincd in che coun 
of king's bench, that imdebitatus uſſiunpfit may be wan 
tained on a foreign judgment. "This was an action et. 
debitatus aſſumpſit, brought by the plaintitf, as adnminiltt«- 
tor of one H. in which be declared, that the detendat 
was indebted to him, as adminiſtrator, in the ſum of 745 
ſterling, for 6904 rupees, 10 annas, and 9 pice, of curten 
money of Bengal, in the Eaſt Indies, by a certain judge"! 
of the honourable the mayor's court at Calcutta, adjudget 
and awarded; the defendant demurred ſpecially to the dec!:- 
ration, and on the argument two points were made for (11 
defendant ; 1it, that aſſigned for cauſe of demurrer, vi. tha: 
there was no profert of the letters of adminiſtration ; 20" 
that the grounds of the judgment abroad and the cavlc ot 
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ch. icdion there, ought to have been ſhewn. But the Court ſaid * 
che chat protert of the letters of adininiſtration was unneceflary; 
Rout vecauſe, ia this action, the plaintiff had no occaſion to have ' 
mui Jeſcribed himſelf as adminiſtrator, as to the ſecond point, we 

two ate not to ſuppoſe it an unlawful debt; this. has never been 
Or it doubted, aflumptit has often been brought on judgments in 

that foreign courts: the judgment is a ſufficient contideration to 
ner ſupport the implied promiſe judgment for the plaintiff. 
the do, where an action had been brought in the court of Sinclair +. Fra- 
the on of Scotland, upon a judginent ot the ſupreme court 3 ] 
"ney in Jamaica, the court of ſeiſion determined, that the plain- 2 
fly i: was bound to prove before them, the ground, nature, and 
ſt m extent, of the demand on which the judgment in Jamaica had 

ue been ob ained; but, upon en appeal to the houſe of lords, 

f he they reverſed this deciſion, and declared, that the judgment of 
ace the ſupreme court of Jamaica ought to be received as evi- 

ry ln dence, prima facie, of the debt, and that it lies upon the defen- 

Un. fant to impeach the juſtice thereof, or to ſhew the fame to 
"aſe ave been irregularly or unduly obtained. | 
tha Alſo, in an action of aſſumpſu, in the court of king's Plaiſtow *:. Van | 
au- bench, on a foreign judgment, in a court, called the court Ges Gy — ; 

: for of ordinance, at Ghent; the plaintiff, Yan Uxem, had a ver- 5 fi. 

the die and judgment, whereupoa the defendant, after having 

60 moved in arreſt of judgment, and been refuſed a rule to ſhew 

ain caule, brought a writ of error in the exchequer- chamber, al- 

rms ning errors ſpecially, that it did not appear upon what ac- 

151 cunt the judgment abroad was given, nor that it was given on | 
nen account of any juſt debt, or for any other good and ſufficient 

thi! cauſe of action: the cauſe was ſet down for argument on 

this 26th June, Lr. 18 Ges. 3, but no one appeared to argue 

the on the part of the playntift in error: and the judgment was 

> th athrined of courſe. 

This was an action of debt on a foreign judgment in the Walker and 
42 ſupreme court in Jamaica, ſet forth with the words prout others, v. Witter, 
f - - 4 19 Geo. 3. 

lebe patet per recordum, the detendant, beſides nil debet, pleaded ; R. 1 Doug. 1. 

My nul tiel record : upon the nil debet, the plaintiffs took iſſue, 

in and at the trial a verdict was found for the plaintiff: to the 

*. plea of nul tiel record, the plaintiffs replied that there was ſuch | 
II a record, concluding, and this they are ready to verify by the | 
Loy ſaid record. This ifſue in law came on to be argued, and the | 
4") judgment, on which the aCtion was brought, was brought 

en into court, under the ſeal of the court of Jamaica. By the 

ent court, wherever indebitatus aſſumpſit is maintainable, debt 

geb allo is, and it has been admitted, on the part of the defendant, 

- that indebitatus aſſumpſit would have lain: debt may be 

1 drought for a ſum capable of being aſcertained, though not 

ha: aſcertained at the time of the action brought, and it is not ne- 

diy celſary that the plaintiff, in debt, ſhould recover the exact 

07 Vg + ſur ; 
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ſum demanded (1). As to the point, that the judgment is «4 ive ü 
a record, and that the defendant muſt have judgment on the od 
plea nul tiel record; there is no foundation for it; becauſe it i; record, 

ſtated tobe a judgment of a court in Jamaica : as ſuch it ic record 
be tried by the country (as it might have been in this caſe on the ſar 
the nil debet) and not by the court; the prove patet per recordun is prum 

in the declaration is abſurd, and may be rejected, and the action 
=_ of nul tiel record is a mere mullity ; the plaintiſts have every | 
one right to ſtate the judgment mn the manner they hay: dered 
done, becauſe that is matter of deſcription; the dithculty i» 41 

the cafe has ariſen from not fixing accurately what a c craved 
of record js in the eye of tlie law; that deſcription is cn. thers { 
fined property to certain courts in England, and their judy. clerk | 
ments cannot be controverted : foreign courts and cours in ber.zae, 

England, not of record, have not that privilege, nor the cours ke 

in Wales, &c ; but the doctrine, in the caſe of Sinclair thould 
Fraſer was unqueſtionable : foreign judgments are a rn that ih 
of action every where, but they are examinable ; aul Lid ilereo 
Mansfield ſaid, he recollected a cafe of a decree on the chan- ben, 
cery fide, in one of the courts of great ſeſſion in Wi, aid 10 
from which there was an appeal to the houſe of lords, and hat dt 
the decree affirmed there: afterwards a bill was filed in the 131.1, 

court of chancery, on the foundation of the decree o which 

affirmed, and Lord Hardwicke thought himſelf entitled to ex- tlus re 
amine into the juſtice of the decifion of the honſe of lords, Was, t 
becauſe the original decree was in Wales, whoſe deciſons the me 
were clearly liable to be examined; he alſo mentioned a cf in wh 
| on the mortmain acts to the fame purpoſe. thewn 

— wo Ne- So, where an action of debt was brought on a judgment in urged, 
Ge. 3. BR. x the ſupreme court of Jamaica, and there was a verdict for the "ws : 
Doug. 5 t la.] Plaintiff, the court being moved for a new trial, Buller, |. ſaid mall 
| he doctrine which was laid down in Sinclair v. Fraſer, has that e 
always been conſidered as the true line ever ſince, namely, and uf 
that the foreign judgment thall be prima facie evidence of the have b 
debt, and concluſive till it be impenched by the other parts, of wh 
T have often heard Lord Aansfield repeat what was fluid by | he | 

Lord Hardwicke, in the caſe from Wales; and the ground of taken 
his Lordſhip's opinion was this: when you call for my affit- ln, 
ance to carry into effect the deciſion of ſome other tribuna!, me CC 
you ſhall not have it, if it appears that you arc in the wrong; Lurer « 
| and it was on that accoum that he ſaid he would examine true, 
into the propriety of the decree, As to actions of this ſort, it and ſi 
was held in Walter v. Witter, that the foreign judgment w1 man 
prima facie to be taken to be tight; that is, we wil de vo 
allow the tame force to a foreign judgment that we do. the c 
thoſe of our own courts of record. But if the matter we!* d, fr 
carried further, we ſhould give them more credit, we ſhovid mY 

(+1) It had been ſaid in the courſe of the argument at the bar, that . 

rer 
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ive them equal force with thoſe of courts of record here. 
Now a foreign judgment has never been conſidered as a 
record, it cannot be declared on as ſuch, and a plea of nu! tie 
record in ſuch a caſe is a mere nullity : how then can it have 
the ſame obligatory force? In thort, the reſult is chis: that it 
is prima facie evidence of the juſtice of the demand in an 
action of aſſumpfit, having no more credit than is given to 
zvery ſpecies of written evidence, viz. that it thall be conſi- 
dered as good till it is impeached. 

4. Pleadings in debt.]—In debt an a bond, the defendants Jones v. Wil 

craved oycr of the condition, which was, that one Carru- 3 —— 
lers ſhould faithfully and diligently ſerve. the plaintiff as his 1 
clerk in the diſtillery bulinels; = i: he ſhould loſe, em- 
berzle, deſtroy, purloin, conſume, miſpend, gr unlawfully 
make away with any money, notes, bills, drafts, &c. that 
thould be entruſted to lum, or in any way come to his hands, 
that the defendants, or oue of them; ſhould, on notice 
thereof, make good the loſs. They then pleaded, that Car- 
uthert did faithfully and diligently ſerve the plaintiffs, and 
did not it any time loſe, cmbezzle, &c. The replication was, 
that during Carruthers continuance in the plaintiff's ſervice, 
131. 145, 94d. came to his bands on account of the plaintiff, 
which he, on the ſame day, &c. embezæled and miſpent: to 
this replication there was a demurrer, and the cauſe ailigned 
was, that it did not appear whether Carruthers had received 
the money for the plaintiff in his buſineſs of a diſtiller, or 
in what cavacity he had received it ; and that it was not 
ihewn from whom he had received it. On the argymeut, it was 
urged, on the behalf of the plaintiff, that in ſuch a retail bu- 
uneſs as that of a diſtiller, the money was received in very 
ſmall ſums at different times, and it could not be neceſſary 
that each fraction ſhould be aſſigned as a different breach, 
and iſſues taken on each; and that, perhaps, the money might 
have been taken out of the till, and then it could not be known 
of whom in particular it was received. But by the Court, 
he breach muſt be particularly aſſigned: if the money was 
taken out of the till. chat ſhould have been alleged. 

In an action of debt on a bond, with a penalty of 2090l. Bache and othegs | 
the condition was, that if 4, who had been appointed trea- v. 2 . | 
lurer of a pariſh, ſhould and did render to the plaintiffs, @ Doug. 383. | 
true, juſt, and perfect account in writing, of all and every ſum . 
and ſums of money that he ſhould receive for the relief and 
maintenance of the poor of the ſaid pariſh, the bond ſhould 
de void. The defendant having prayed oyer, and ſet forth 
the condition, pleaded, 1ſt, nz et faftum; 2dly, that 4. 

did, from time to time, and at all tunes, render #0 the plaintiffs 
« true, juſt, and perfect account. The plaintiffs replied to 
3 the 24 plea, that by the laſt account in writing, given and ren- 
hat dered by A. there appeared to be due — as ſuch trea- | 
ſurer to the plaintiffs, 2761. 6s. Sd. which he was requeſted | 
2 19 
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to be due, was not à matter required by the condition, nor 
was the refuſal of payment a breach of the condition, By 
by the Court, It was clearly the intention of the parties, 20 
the fair conſtruction of the condition is, that the mone; 
ſhould be paid by A. or on his default, by the defendant: » 
reſembles the caſe in the common pleas, where the con- 
dition of a bond was, that it ſhould be void if the obligat 
did not pay; and performance being pleaded, on the ground 
of the literal expreſſion, the Court held, that the palpable 
miſtake of a word ſhould not defeat the true intention of th! 
parties. Here it never could be meant, that fo large a pe- 
nalty ſhould be taken merely to enforce the making out 
paper of items and figures. — judgment for the plaintitt. 
Ankerstein The plaintiff — nr on a bond, as given by the de. 
Clarke © =» fendants* teſtator to himlelf. The defendants plradel 
Arn he general iſſue, and it was objected, that the bond pro- 
$35. duced appeared to be given to the plaintiff and his wife, ad- 
miniſtratrix of A. B.; and that therefore it varied from that 
declared on: and the plaintiff was nonſuited. On a metionto 
ſet this nonſuitalide, "The Court noticed the cafes in 3 Lev. 
403, 1 Strange 229, and 2 Med. 217 ; and held, that if a bond 
be given to baron and feme, the huſband may refuſe, gw: 
her, and bring the action alone; and if he do bring the action 
alone, it ſhall be looked upon to be his refuſal as to her 
and in this caſe, though the bond would not ſurvive to th: 
huſband if the died, as it was given to her as adminittratri, 
yet that could make no difference, as the huſband might re. 
duce all the aſſets into poſſeſſion, and would only be liv 
on a devaſtavit, if he did not pay the debts of the inteſtate. 


lien er, Moor, Upon a joint bond, the action cannot be brought agaiu!! 
cited per Afton, ] 1 


a. 16 Ces. 3. Ohe of the obligors only: for where 2 1 was pleaded, 
BR. 5 Zur, and the Jury found it to be the deed of both, it was move 
2674 in arreſt of judgment, upon the face of the declaration: the 


counſel who made the motion acknowledged, that it could 
not have been moved in arreſt of judgment, if it had not ap- 
peared upon the face of the declaration: but that here it qu 
appcar, as both had ſealed the obligation, and both were lu. 
ing; and if it had not appeared upon the face of the decia- 
ration, it muſt have been pleaded. "The counſel for the plain- 
tiff admitted this, and the judgment was arreſted. _ 

In an action of debt, upon bond conditioned for paymen 
one no, at a certain day, it was pleaded, that it was given as an n. 
RR, C 47, demnity to the plaintiff's teſtator againſt another bond, 7 

5 a 10! 
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nat damnified. On demurrer, it was held to be bad, and that 
the agreement could not be given evidence, it being ſettled 
that no parol evidence can be given to abate or extend a 
© hon... 

If the condition of the bond is not a good one, the de- Colton . Goode 

fendant cannot take advantage of it upon non eft factum; he On a - 
mult pray oyer of the condition, and demur: this was debt , x14, 1198, 
on a bond for 200l. plea non eſt factum, and ifſue thereon. =» 
Ou the trial, the condition appeared to be, that if the defen- 
dam, during the life of the plaintitt, married any other wo- 
man, then, on payment of rool. to the plaintiff, the bond tv 
de void; there was a verdict, ſubject to the opinion of the 
Court, whether the plaintiff ought to recover? By the Court, 
The verdict for the plaintiff muſt ſtand; order and method 
ought to be obſerved; unleſs oyer be prayed of the condition, 
no matter of law can ariſe: on the iſſue of nor eff fattum, 
only queſtions of fact can be tried. 

t was moved to plead three pleas: uſt, non eff fafum ; Fox v. Chandley 
2dly, the inſolvent debtor's act of 1761; 3dly, ſelvit poſt Tr. 13 Geo. 3. 
lem: no cauſe was ſhewn, and the rule made abſolute as to — 2 Block. 
the laſt two pleas, but diſcharged as to the firſt, as being 
contradictory to the others. 

So, in debt on bond, the Court would not ſuffer non gt Arnold v. Baas, 
'aftum and folvit ad diem to be pleaded together, being in- 8 15 — 3. 
conſiſtent pleas. 993. * 

In an action of debt, on a bond given by the defendant, as Olding . Arun- 
ſurety for another, and plea of non ef fattum ; it was moved del, Hil. 2 = 
to withdraw this plea, and plead intancy of the obligor, on gh —— 
an affidavit of ſurpriſe, the defendant being adviſed he might _ 
give his nonage in evidence on non eſt fattum : this was op- 
poſed on the chalf of the plaintiff, But by the Court, We 
cannot overturn all the laws made for the protection of 1n- 
fats: this plea goes to the merits and ſubſtantial juſtice of 
the caſe, 

If a bond has lain dormant without payment of any intereſt 1 Burr. 444 4 
for twenty years, it ſhall be preſumed to have bern paid: and Br. 1963. 
in ſuch cafe the defendant may plead folvit ad diem, and rely 
on the preſumption. 
But no leſs time than 20 years can of itſelf form a pre Oßwald v. Legh, 
lumption that a bond has been paid; and even with regard to Tr. 26 Geo. 3. 
the rule of 20 years, where no demand has been made dur- E. K. 1 Ter. Rep. 
ng that time, that is only a circumſtance for the jury to ny 
ound a preſumption upon, and is in itſelf no legal bar; for 
there is a diſtinction between length of time as a bar, and 
where it is only evidence of it: in the former it is politive, Comps, 163, 10g. 
and the jury are concluded by the length of time that ope- 
rates, as where the ſtatute of limitations is pleaded, it is 
a bar: but as there is no ſtatute of limitations, that bars an 
con upon à bond, length of time is there uſcd merely by 

way 
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way of evidence, to be left to the conſideration of the ivr; 
to be credited or not, and to draw their inference one a 
1 Ter. Rep. 271. or the other, according to circumſtances: in ſome caſe, 
therefore, ſatisfaftion of a bond may be preſumed within 
leſs period than 20 years, if ſome other evidence be given in 
favour of ſuch a preſumption, ſuch as having ſettled an ac. 
count in the intermediate time, without any notice havin! 
been taken of ſuch a demand; and Lord Raymond has le 
it to the jury, even on 16 years, where no intereſt appeard 
to have been paid during that period. 
1 Ter. Rep. 271. And in Walden v. Davis, at Guildhall, Sitt. af. Tr. 1700, 
Lord Mansfield held, that 18 years were ſufficent to nail 
a preſumption upon, unleſs ſome reaſon was afligue! 
for not calling on the party: and in that caſe, the 
caſe of Mayle v. Lord Roberts, was cited, where the plaintf, 
in order to obviate the preſumption, ſhewed two writs 
teſtatum capias to have been ſued out, but not ſerved, becau!: 
the party could not be found; in which laſt caſe Lord 
Mansfield ſaid, there was no foundation for the preſumprior. 
1 Ter. Rep, 2770 This doctrine of 20 year's preſumption, was firſt taken 
up by Lord Hale, who only thought it a circumſtance from 
whence a jury might preſume payment. In this he was 
followed by Lord Holt, who held, that if a bond be ot 25 
years? ſtanding, and no demand proved thereon, or good 
caule of fo long forbearance ſhewn (1), on folvit 41 
diem, he ſhould intend it. This doctrine was afterwards 
adopted by Lord Raymona, in Cable v. Somerſet, Hil. 
1 Geo. 2: that was debt upon bond, where the defendant, an 
executor, craved oyer of the bond, and of the condition, 
which appeared to be for the payment of ſo much money, 
fix months after the death of the defendant's teſtator. Th: 
defendant, in his plea averred, that the teflator died on 157 
March, 1711; and that he had paid the ſaid ſum on the 160 
of March, 1711, within fix months after the teſtator's de- 
ccaſe, and thereon ifſue was joined. The defendant reli! 
on the ground, that as he, after the death of the teſtator, 
his father, had an eſtate in the plaintiffs' neighbourhood, and 
was conſtant and regular in all his payments; it thould 6. 
preſumed that the money was paid to the plaintiff. In an. 
ſwer to this objection, evidence was given of a demande! 
the money on the defendant himſelf, in 1725; and the chic! 
juſtice ſaid, that the preſumption of money having been pat 
wich was due on bond, if it were put in ſuit after 20 ye 
ſtanding, was not the old, but a new doctrine, which ha! 
been introduced in Lord Hale's time; and that he wou 
never ſuffer a plaintiff to be (iripped of a juſt debt, by ſuch 
preſumption as was then contended for. 


. 
th 
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Cothþ. 109. 


(1) As if a witneſs is produced to prove that the party was aft in 
circumſſances to pay, or a recent acknowledgment of the debt. 
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la an action on a bond, un et fuctum, and a tender as to Jenkins v. Ed- 


＋ part, cannot be pleaded. To debt on bond, conditioned wards, = 33 
* pay by inſtalments till the whole was paid, the defendant Ter. Reb. 4 5 | 
ry : pleaded, iſt, __ fadtum; 2dly, that the whole, except 
FW F 03). had been paid, and that that ſum was tendered to the 
Ce E plaintiff before the day on which it became due. It was 
1 moyed on the part of the plaintiff, that the rule obtained by 
* | the defendant for pleading theſe ſeveral matters might be 
and diſcharged, on the ground of their _ inconſiſtent : and the 
Court laid, they had, by the ſtat. 4 Ann, c. 16. ſ. 4, a diſ- 
1766 cretion either to permit, or to re uſe ſeveral matters to be 
a: | pleaded; and that in their diſcretion ac ought not to permit 
08 ſuch matters as the preſent to be plea ed, eſt there ſhould 
** de an incongruity on the record; ſince if ths defendant ſuc- 
ys ceeded on the firſt plea, it would _ that there never ex- 
2 iſted ſuch a bond as that declar d on, and yet that the de- 
* t-ndant had admitted that ſomething was due on the very 
[ord {ame bond, ; Fe. 
non In debt on a bond, with condition to pay a certain ſum of Anonymous, Tr. 
. money, en or before ſuch a day, the defendant craved oyer? Wi ha e 
* vt the bond, and ſet forth the —_— and then pleaded * 
*. 2ayment of the money before the day, to wit, that he paid 
12 it on ſuch a day; the plaintiff demur red, and the defendant 
good viaed in demurrer. By the Court, The defendant has plead- 
1 < hat he paid the money before the day, according to the con- 
"Wir vition which is in the disjunctive, to pay en or bore the ay; 
T1 and the demurrer admits the plea to be true, and confeſſes the 
1 money was paid before the day, ſo the defendant muſt have 
"I udgment, but the defendant had leave to amend on payment 
ney, of coſts, 
Thi in debt on a bond, with condition for the payment of a Anonymous, 
ich *ertain ſun of money, 4 d certain day, the defendant ea 
7 ended havme 1 e . B. 2 . 
1000 peaded payment before the day: the plaintiff replied, that 50. 


ne defendant did not pay before the day, et de hoc ponit ſe 
aber patriam the defendant demurred, and the plaintiff 
joined in demurrer. The counſel for the defendant admitted 
that the plea at firſt was bad, but inſiſted the plaintitt had 
made it good by reply ing and tendering iſſue upon it ; or that 
it the ine was immatcrial, there ought to be a repleader. 


$ de- 
relied 
ator, 
and 
Id b. 


An- 


4 of By the Court, This is a caſe where the defendant has not 

chief joined iſſue to the country, but has put himſelf upon the 

paid judgment of the court ; and though the replication be bad, 

em yet whenever the caſe is upon a demurrer, the court looks 

bad tor the firſt fault, which is in the plea here, and therefore 

-ould judgment ought to be for the plaintiff. 

mY But the defendant may plead a payment made before the 
day as a payment at the day; per Buller, J. in Sturdy, v. 

— Arnaud, Ea. 30 Ges. 3. B. K. 3 Ter. Rep. 601. 

wot in In 
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in debt upon a bond, the defendant pleaded, iſt, „ 


ton, Ea. 7 Geo. factum; 2dly, that the defendant, by force and reſtrain s 


F 


I- GAS Wil}. impriſonment, exccuted the bond; 3dly, admitting the b F 


372. 


to be his deed, the plea was, that tae defendant, before 2 
Oct. 1460, was a fugitive for debt beyond the ſeas, at Can, 
and entitled to the benefit of the inſolvent debtors” act, mad 
the tirſt year of the king; and on February ft, returns} 
take the benefit of ſuch act: that before he went abr 
and beyond the ſcas, and long before the 25th of Oy; 
he was indebted to the plaintift in a large ſum of money, to wi, 
the ſaid ſum of money in the ſaid condition mentioned; and being 
ſo indebted, the plaintiff arreſted him, and put him in priſe; 
for it, before he could take the benefit of the act, where le 
continued until 27th November, 1762, when he exccutl 
the bond to obtain his releaſe and diſcharge ; and by a 
through the force and reſtraint of impriſonment : that being 
diſcharged, he, on 21ſt February, 19563, ſurrendered him 
to the king's-bench priſon, in order to take the benchit «/ 
the act; and on 31ft March, 1792, he was diſcharged at th- 
quarter ſeſhons. The plaintiff replied, and joined flue upon 
the iſt plea of non ef? factum; to the 2d plen; he replied that 
the defendant executed the bond of his own fiee will, au 
not by force and reſtraint of »npruyonment; to the ad ple: 
there was a general d&:nuirrer. The defendant joined ifſue © 
the 2d plea, and in demurrer as to the third plea. Upon tlc 
demurrer, three exceptions were taken: 1ft, that the de. 
fendant ſaid he was indebted to the plaintiff iz 4 large ſuns 
money, to wit, the ſaid ſum of monty in the ſaid condition n 
tioned, and that this, coming under a videlicet, is not directly 
alleged, and therefore is not traverſable. But by the Cour. 
The office of the videlicit is to explain what went before, an 
where it is not repugnant or contradictory, it is material an! 
traverſable (1), and they held the plea good in this point.— 
The 2d exception was, that the new bond had extmguiſte 
the old debt, and therefore the defendant was not entitled 
be diſcharged from the bond, which was a debt created in 
1762, The court ſcemed to differ on this point, but gare 
10 opinion. The 3d exception was, that it appeared that the 
defendant had been returned from Canada to England abore 
a year, viz, from February 1ft, 1762, till Feb. 21ſt. 1763, 
before he ſurrendered himſelf. This was held a good d- 
ception by the whole Court; for the defendant ought to have 
ſurrendered himſelf in a reaſonable time; but he laid by, wi 
arreſted, and continued in gaol five months, when he might 
have brought his habeas corpus, and been ſurrenderedto a pro- 
per priſon, in order to take the benefit of the inſolvent 


a. — 1 
» — — 


(1) 1 Saund, 170, 118. Hab. 172. Sack. 561, 
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lors! act; but inſtead of doing that, he gave this done; 


eb 
and upon this exception alone, judgment was given for the 
plamnif, ; 

If a defendant plead performance generally to an action Sayre & &. <. 

on a bond for the performance of covenants, and the plain- Zins, Hit 25 
tf in his replication a/ign a particular breach, he ought to 3 
conclude et hoc paratus eſt verificare, in order that the op- 
polite party may have an opportunity of anſwering the whole 
matter, Chis was an action of debt upon bond, brought by 
the plaintiſts, who were the Sheriffs of Middleſex, againit 
the detendant, a ſurety of one Stanhope, one of their bailiffs: 
pon oyer prayed of the bond and condition, it appeared that 
tie condition was for the performance of covenants in a Cer» 
tuin de-d of indenture, bearing even date with the bond: 
the defendant pleaded iſt, non %, factum; 2dty, a ſpecial plea, 
-tt1ng torth the indenturein the condition mentioned, and the 
{cyeral covenants therein agreed to be performed by the de- 
tendant, the affirmative of which were, that the ſaid J. S. 
ould duly and lav fully execute and ſerve all briets, precepts, 
c. and make true return in writing, &c. The plea as to this 
was generally, that the faid J. S. had performed the cove- 
nant: to this plea the plaintiff replied, and ſet forth à parti- 
cular warrant, directed to J. S. alleging, that he, V. F. had 
not made 2 Cue return to it, concluding, and this they further 
fray may be enquired of by the country. Lo this tae defendant 
gemurred, and aſſigned tor cauſe, that it concludes to the 
muntry, when the ſame ought to have concluded with a veri- 
ration, By the Court, It is a rule in pleading, that you 
220,90 go to iſſue on a general averment of performance; 
zun the reaſon is this, that the queſtion may be brought to 
lore degree of certainty, and notice given of what is to be 
apitited at the trial. When a particular breach is aſſigned, 
here is an affirmative offered on one tide, upon which the 
tier may take iſſue, but here there is a general averment, 
114 no iiſue is offered by the replication ; upon this objection 
therefore there mult be judgment for the deiendant. But the 
plaintiff hid leave to amend. 

In debt for an annuity, granted by the defendant to the Hope +. col- 
paintiff, The plaintiff declared, that the defendant, by gan Hil. 4 Geo. 
certain deed-poll, for the better ſupport, proviſion, and?; * 
maintenance of the plaintiſt, then a faithful ſervant of him, 
tue defendant, and for other good cauſes and conſiderations. 
ud grant to the plaintiff, one annuity, or yearly payment of 
49). for the term of her natural life, to be paid quarterly, at 
the defendant” s manſion houſe in Ipſwich, whereby the plaintiff 
was ſeiſed of the ſaid annuity, or yearly rent of 40l. in her de- 
done, as of freehold, viz. for the terin of her natural life, and 
that an arrear became due, &c. and had not been rendered 
aud paid by the defendant, The defendant craved oyer of 
the 
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the deed, whereby it appeared that the defendant had coy, 


nanted to pay the annuity to the plaintiff during her natur 
life (if the ſame ſhould be perſonally demanded by the ſaid E. 
Hope) and there was a proviſo, that if the grantee, the plain. 
tiff, married with any perſon in the life-time of the defenday, 
without his approbation and conſent in writing, the annui 
ſhould ccaſe, and the deed thereupon be void: the defendar: 
then proteſting that he was always ready to pay, pleads, 
rit, that the plaintiff did not perſonally demand the annuity 
the defendant's houſe; 2dly, with a like proteſtation of {is 
readineſs to pay, that the plaintiff did not demand the 
annuity perſonally of the defendant. The plaintiff demure 
enerally to each of the defendant's pleas, and he joined in 
* On the argument of this demurrer, the detendant 
objected; 1ſt, that the whole deed was before the cour, 
and ought to be taken together, and the perſonal demand to 
be coupled with the grant; 2dly, that in the declaration i 
was laid, that by virtue of the grant, the plaintiff became 
and was ſeiſed of the annuity in her demeſue, as of freelioll. 
which was ill, this being a grant of a mere perſonal thing, 
and not a rent iſſuing out of land. By the Court, The gran 
is ſubſtantive, and ſo is the covenant ſubſtantive, wi. 
demand is not traverſable, whatever it might have been, if 
an action had been brought upon the covenant ; but we think 
it would not be traverſable in that caſe, as it is contained in 
a parentheſis in the deed; 2dly, as to the manner of pleading 
in the declaration, that the Maint was ſeiſed of the au- 
nuity in her demeſne; that is a mere matter of form, «ad 
; this being upon a general demurrer, it is helped by the 
| ſtat, 4 & 5 Ann. 
„ Baldee & Ux. To debt on bond for 7861. 238. 4d. dated 18th July, 1783, 
k 9 - given by the defendant to the plaintiff's wife, when ſole, 
1 Goo. Rep. 250. and conditioned for the payment of 3931. 6s. 8d. on 1 
x July, 1783. with lawful intereſt. The defendant pleaded, 
x inter alia, certain articles of agreement, of the ſame date as 
the bond between the plaintiff s wife, two ſiſters, and the 
detendant, their brother; in which (after reciting that we 
three ſiſters had placed their fortunes in their brother's hand, 
for which he had given them ſeparate bonds; that the filters 
* had agreed to live together, that the defendant jhould pay 
| intereſt for the whole to any one, whoſe receipt ſhould be 
. diſcharge: but if one or two married, the intereſt of her 
} 
| 


their portions ſhould be paid to the unmarried one; and that 

if all ſhould marry, then the whole principal money {hould 

| be cqually divided between the three liters) the parties cove- 
nanted with each other for the performance of the adore 
agreement: the plea then ſtated, that the bond, on which 
the action was brought, was one of thoſe mentioned in tit 
articles, and was given to the plaintiff's wife, for her portion, 
upon 
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upon the terms and conditions in tlie articles; and that one 
{ the ſiſters was ſtill alive, and unmarried. To this youu 
there was a general demurrer and joinder : in ſupport of the 
demurrer it was contended, that the plea could not be ſup- 
ported, becauſe it did not allege performance of the covenant 
o which the bond referred, namely, payment of intereſt, 
either to the plaintiff's wife, or to her unmarried ſiſter. To 


tis it was anſwered, that by the articles, the plaintiff's wife 


was not entitled to any intereſt at preſent ; that in fact it had 
been paid to the unmarried ſiſter; and if the articles had not 
been performed, the plaintiffs had their remedy on them. 
But Per Cur. Ihe bondis alſo in force as an additional ſecurity 
o the articles; and as perſormance of the articles is not 
alleged in this plea, it cannot be ſupported. Judgment for 
the plaintiff, | 


In an action of debt, on a bond for 60001. conditioned for Miltourn +. 


the payment of $oool. by the heirs or executors of the Ewart and others 


obligor, to the plaintiff, her executors, adminiſtrators, or Au 222.55 


abgns, at the expiration of twelve calendar months, from 
and after the death of the obligor, the defendants, after 
craving and ſetting forth oyer of the condition of the bond, 
pleaded, that after the war "= of the writing obligatory, to 
wit, on ſuch a day, the obligor took to wife and married the 
plantift ; and the plaintiff * and there became covert of, 
and wite to the obligor, and continued ſo to be, until, and 
at the death of the obligor, The plaintiff replied, that the 
bond was made in contemplation of marriage, and with in- 
tent, in caſe ſuch marriage took effect, that the plaintiff 
ſhould have the full benefit thereof: to this replication there 
nas a general demurrer, and joinder in demurrer. By the 
Court, The general principle is, that if a man marry a 
woman, to # rom he is indebted, the debt is thereby extin- 
guiſhed C. Lit. 264. b.); but it does not follow that a caſe 
may not be ſo circumſtanced as not to come within that rule. 
The firſt queſtion in this caſe is, whether this replication be 
or be not good: it ſtates ſhortly, that the bond was given 
tore marriage, in contemplation of the marriage, and with 
in intent to ſecure a certain ſum of money to the wife, on 
e event of her ſurviving her intended huſband, The facts 
uſclofed by this replication are perfectly conſiſtent with the 
ond; therefore it does not appear that there is the leaſt ob- 
ect on to the replication, The other point 1s ſo ſettled that it 
ght not now to be queſtioned; for in Cage v. Acton, (1) 
* where to an action of debt for rent, againſt an admi- 
ultratrix, ſhe pleaded, that the inteſtate, in his life-time, 
n contideration of a marriage to be ſolemnized between him 
and herſelf, became bound to her in a bond of 2000l. con- 


— 


© N Raym. 515; Salt 325; Carth. 511; Com. 67; Holt, 309, 
vs Mod. 2 5 


Vox. I. :.-A 8 ditioned 


Shetel worth v. 
Neville, Mic, 
27 Geo. 3. 1 
Ter. Ref. 454 
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ditioned for the payment of 1000l. within a certain time fe; # 


the inteſtate's death, if ſhe ſurvived him: and then averred, tu 
the marriage took effect; that the obligor died inteſtate, ani 
that the 10001. had not been paid to her; that ſhe had taken 
out adminiſtration, and that 25ol. aſſets came to her hand, 
which ſhe retained, in ſatisfaction of the bond. Upon 6. 
murrer, the judges, Gould and Turton, held that the bond un 
not extinguiſhed, contra Holt, Ch. |. who contended taut i 
was; and that caſe, in which all the arguments on ty 
point are to be found, does not appear in any of the printed 
reports of the caſe to have been reverſed. The caſe of (ay 
v. A&on is allo confirmed by another, alluded to in Fit 
v. Ford, Tr. 9. Geo. 3. B. R. (which was a long ſp: 
verdict, brought by writ of error from Ireland, on a | 
and intricate will, 2 Black. 698) : there the countel, in ar- 
guing it, and ſpeaking of the difterent conſtruction and rule: 
which in many cafes prevailed in equity, contrary to what 
were allowed in courts of law, ſaid, that “ in the caſe v 
a bond given before marriage, by a man to a woman, bs 
way of a ſettlement ; at law, the bond was extinguiſhed by 
the marriage, but that equity would ſet it up again after the 
death of the huſband.” But Lord Mansfield ſaid, & that was 
a miſtake, for the bond was not extinguiſhed at law; aad 
Mr. Juſtice /77ight, who was one of the ſtricteſt law judges 
that ever fat in Weſtminſter hall, allowed ſuch a bon! 
which had been paid to be given in evidence, on a plea 6: 
plene adminiſtravit; and Lord Mansfield ſaid that he though! 
he did quite right.” — Judgment for plaintiff. 

In debt on two bonds made by the defendant's father, tit 
one in 8ol. and the ſecond in 4$ol. the pleas were, iſt, tie 
general iſſue; 2dly, nothing by deſcent; 3dly, a bond given 
to the defendant by his father, upon which there was Cue 
7ol. 108. for principal and intere!t. "The plea then tate, 
that the defentant had not any lands or tenements which 
were the lands or tenements of his father, by hereditary de- 
ſcent, in fee ſimple from his father, except a certain meſſage, 
with the appurtenances, and alio except a certain windmil, 
with the appurtenances; «which 7 lands and feucmeuti art 
in the firſt place, ſubjett and liable ts the payment of tlie f 
ſum of 7ol. 10s. ſo due and owing to the defendant, avd aſt 
to the payment and ſatisfaction | a certain other ſum ¶ loc, 
laid out and expended by the defendant ſince the death of U 
father, for, in, and about the repairing of the ſaid winami, 
with the appurtenances, over and beyond the amount of the ret! 
iſſues, and profits thereof; 4th, that there were no aflets, © 
cept the ſaid meſſuage and windmill, which were firſt ſubject 
to the payment of the 70l. 10s. due to the defendant ; dh, 
chat there were no aſſets, except the ſaid meſſuage and wd. 
mill. To the third plea there was a general demurrer, and 


joinder in demurrer. By the Curt, It is a ſtrong preſumptue 
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e after f zroument that this plea is bad, that it is the firſt time it has 
d, that erer been attempted to be pleaded ; but on the reaſon of the 
te and thing it is not good: the cafe of an heir at law is not like 
| taken that of a truſtee for the payment of cebts : a truſtee is not 
hand, at liberty to apply the rents and profits to his own uſe, they 
on de- muſt go in diminution of the juſt debts; but that is not the 
id wt caſe with reſpect to, an heir at law ; for till the poſſeſſion is 
taat it recovered againſt him, he is entitled to the rents and profits, 
n tus and he is eatitied to receive them till judgment is given againſt 
"rinted him. In the mean time, he may have received more than 
f Cage ſufficient to pay for the repairs; but there is a defeEt in point 
Feri of form, which is deciſive in this caſe, namely, that it is 


ſprrul not ſtated that cheſe were tor neceſſary repairs; the word re- 
pairs, is not a technical, definite expreſſion, it may be uſed 


| lone 

2 fraudulently : if the repairs were not neceſſary, it is undoubt- 
d rule; edly bad; therefore there is no occaſion to go into any other 

what part of the caſe. 
aſe of In debt on a bond from the defendant to the bankrupt, Sturdy & 4. 
in, by betore his bankruptcy, conditioned for the payment of an athgnees of B. 
are aunuity of 100l. to be payable quarterly ; the defendant a mana ny 
er the pleaded, that at the time of bringing the action, only four 3 Ter. Rep. 599. 
at was quarterly payments were due; that before this action was 
; and brought, — alſo before the bankruptcy, the defendant lent 
judges o the bankrupt and another, on their promiſſory note, 200l, 

bon! dearing intereſt; that the bankrupt, before his bankruptcy, - 
lea 0: agreed, and by @ writing under his hand, of the ſame date, 
ought euthoriſed and empowered the defendant to retain out « the an- 

vuity, as the ſame ſhould become due, the 2001. and im ereſt; 

r, the Which 200l, and the intereſt, remained unpaid, otherwiſe 
t, the than by retaining the ſame out of the annuity ſo due; and 

given Mat the arrears of the anuuity are ſtill inſufficient to ſatisfy 

s due te fame. "The plaintiffs replied the bankruptcy of B. alter 
ſtated, ihe above authority given; and the aſſignment of his effects 
which to the plaintiffs, before eicher of tie quarterly payments of 
ry de- de annuity became due. To this replication there was a 
lunge, demutrer, and joinder in demurrer. By the Court, The de- 
dal, ence ſtated in the plea, does not contradift the annuity 
1 are bond; on the coutrary, it is perfectly conſiſtent with it, 

e fad and proceeds on the ſuppoſition of there being ſuch a bond. 
id ah The plea affirms the bond, and ſpecifies the mode by which 

100l, the money lent to the obligee was to be repaid, namely, by 
of bis taining the payments ſecure by the annuity bond; and it 
ami, was competent to the bankrupt to enter into ſuch an agree- 

rent. ment before his bankruptcy: but it is ſaid that theſe payments 
„ ex- ad not become due till aſter the bankruptcy of the obligor, 
abject and that therefore they cannot be retained againſt his 

Fil — now in juſtice and conſcience, it is impoſſible to 
wind- dale any doubt, neither is there any doubt in point of law; 

, and tor the condition of the bond has not been broken, and con- 
zptive quently no action can be maintained upon it, It cannot 
mens Aaz2 be 
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3 2 On- The acts of confiſcation, paſſed in the ſeveral States of 


Geo. 3 , ' 
r Hes. Black, before the treaty of peace, by which this country acknow- 


323, affirmed in ledged their independence, are conſidered as nullities in the 


error, 


30 Geo. 3. 
Ter. Reh. 726. 
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be ſaid that the condition has been broken, when it appen 
that payment has been made, according to the terms of i; 
for though this is not a formal plea of ſo/vit ad diem, ye i 
is equivalent to it, for this would be evidence of ſuch pen. 
ment. The aſſignees can only have that property to which 
the bankrupt is entitled, and they muſt take it ſubject to hi 
equity; and here the payments on the annuity bond wer 
anticipated. Indeed, if the ſtrict law were with the plaintif, 
their conduct is ſo uncouſcientious, that if the defendzy 
were to apply to a court of equity for relief, that coun 
would not only give ſuch relief, but would alſo decree the 
plaintiffs to pay the coſts, both in law and equity.—Juty 
ment for the defendant. | 


North America, after the declaration of independence, and 


.courts of law in this country; conſequently, a creditor is nc: 
precluded from recovering againſt his debtor in England, 
upon a contract entered into between them in America, al- 
though both the parties have been attainted, and their pro- 
perty confiſcated, and veſted in the reſpective ſtates of which 
they were inhabitants, by the legiſlative acts of thoſe itates, 
This was debt on a bond, dated New York, October 10th, 
1769, for 4000l. currency, _ 2250l. ſterling. PLEA, (b 
which it appeared that the defendant, and one R. M. and I. 
A. were jointly and ſeverally bound) 1ſt, R. M. and L. . 
folverunt peſt diem; ⁊2dly, defendant 22 peſt diem; adh, 
that at the time of making the bond, the plaintiff and the 
defendant, and the other obligors, reſided in America, and 
continued ſo till after 22d October, 1779: that on that day 
the money being due and unpaid, and the plaintiff then te- 
ſiding at New York, he was 1% facts attarnted of the offence 
#f adbering to the enemies of the ſaid flate of New 1 ork, ani a. 
and ſingular the eſtate, beih real and perſonal, held or clame 
by him on 22d October, 1779, was forferted to, and veſicd i 
the people of New York, &c.; qthly, that at the time of the 
making the ſaid bond, the parties were reſident in America, 
that the defendant was bound only as a ſurety for K. M. and 
L. M.; that the defendant, at the time he was fo reſident 
had more than — te pay the ſaid ſum of 4000l. and lis 
other debts; that on 2d January, 1999, being ſo poſleſed, 
he was attainted, according to the laws and ſtatutes of Nu 
ferſey and all his real and perſonal _ forfeited to, ond 
veſted in the ſaid ſlate of New Jerſey, but liable in the ff 
_ to the payment of all his debts; that in conſequence 0 

is attainder, all his property was ſeized, and mare than ſuf- 
ficient to pay the ſaid ſum of 4000. and all his other deits; 
that after his attainder, the plaintiff was at liberty to _ 
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and might have made, demand of the ſtate of New Jerſcy, of 
the money, &c.; 5th, to tlie ſame effect as the fourth, aver- 
ring, that the plaintiff might, and ought to have demanded, 
payment of the bond from that ſtate. Replication, iſſue ten- 
dered on the iſt aud ad pleas; to the 3d plea, that at the time 
of making tne ſuppoſed law at New York, it was not one ot 
the United States, but was one of his Aajeſty's colomes in Ame- 
rica, then in open rebellion, &c. ; general demurrer to the 4th 
and ch pleas. Rejoinder, iſſue joined on the iſt and 2d 
pleas in the 3d replication the rejoinder ſet forth, that on 4th 
July, 1776, the ſeveral colonies (naming them, and among 
them, New York, and New Jcricy) were by the people, de- 
clared free and independent States; thac on 3d Septeinber, 1783, 
his Majeſty, by the definitive treaty of peace, acknowledged 
the ſaid States to be free and independent, and thereby the 
ſeveral laws for the confiſcation of the property of perſons, were 
recognized and admitted to be valid. Jomder in demurrer to 
the 4th and 5th pleas..-Surrejninder, that by the treaty of 
peace, the laws, &c. were not recognized and admitted to 
be valid. Rebutter, that by the 1ſt article of the treaty, his 
Majeſty acknowledges the {aid United States, to be free, ſo- 
vereign, and independent ſtates. That the 5th article pro- 
vided that the congreſs ſhould recommend it to the legifla- 
tures of the reſpective ſtates, o make reſtitution of all 
eſtates and properties which had been confiſcated, belonging 
to real Britiſh ſubjects, or to perions reſident in diſtricts in 
the poſſeſſion of his Mjeſty's army, and who had not borne 
arms againſt the United States; and that no perſons, who 
then had any intereſt in confiſcated lands, either by debts, 
or otherwiſe, ſhould meet with any impediment in the proſe- 
cution of their juſt rights ; that at the ime, &. the plaintiff 
was relident in a diſtrict in poſſeſſion of his Majeſty's arms, 
and had not borne arms againſt the ſaid United States; and 
allo, that by the ſixth aniche it was agreed, that there ſhould 
be no future confiſcation, and that . perſon ſhould ſuffer any 
%, Kc. GENERAL DEMURRER to the rebutter, and joinder 
in detnurrer. The two material queſtions which aroie on 
theſe pleadings were, 1ſt, whether under the circumſtances 
of this caſe, the plaintiff had a right to ſue? 2diy, whether 
under theſe circumſtances, the defendant was liable to be 
lved in England, on a bond made in America? After the 
cale had been argued at conſiderable length, and fully con- 
lidered, Lord Loughborough, Ch. I. delivered the judgment of 
the Court: The only two material queſtions aroſe on the 3d 
and 4th pleas ; the third plea is, that the plaintiff was attainted 
by the ſtat: of New York; that all his eſtate and effects 
were confiſcated, and forfeited to the people of that ſtate, and 
that in conſequence the bond in queſtion, and all money due 
ppon it, was forteited to, and veſted in them ; now there is 
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no occaſion to enter into a diſcuſhon of the matters contains! 
in the replication, rejoinder, ſurrejoinder, or rebutter : fo 
admitting this act of the State of New York to be 9f 2s fil 
validity as the act of any independent ſtate, which the &. 
fendant contends, and which it certainly was (1), ſtill it canny 
operate as a bar to the plaintiff's demand in this action: U 
were a bar, it mult eicher be in reſpect of his perſon, as if 
abled to ſue, or in reſpect of the ſubiect-matter of the ſuit, 
It was admitted in the argument, that by the criminal (en. 
tence of attainder of one ſovereign independent ſtate, 10 
perſonal diſability to ſue in another was created; but it wa 
contended, that the property of this bond was diveſted out gf 
the pla intiff, by act of the law of that country, to which 
both he and his property were ſubjeCt : but if the penal laws 
of a foreign country do not in themſelves import a perſonal 
diſability to ſue in this; neither do they, by diveſting the 
property of a perſon in that country, take away his right at 
action in England. The ſubject-matter of this action, being 
a bond, it could only be ſued for according to the laws of 
Envland relating to bonds. Suppoting, therefore, the right 
of the plaintiff to be gone, that could not be ſet up in bar of 
the ation, which muſt be brought in the name of th» pre 
lent plainnti, whoever might be in poſſeſſion of die bud, 
ſince a choſe in action is not aſſignable at law, „che e- 
ſendunt could not picad that the obligec had aſſig ned it, | 
would even go turther, and ſay, a ** to recoονrt any other 
ſpecitic property, ſuch as plate, or jewels, in this country 
would not be taken away by the criminal laws of another. 
The penal laws of foreign countries are ſtrictiy local. and »tiet 
nothing more than they can reach, and which can be ſeize 
by virtue of their authority: a fugitive, who paſſes hither, 
comes with all his tranſitory rights: he may recover money 
held for his uſe, ſtock, obligations, and the like; and cannot 
be affected in this country by proceedings againſt him i that 
which he has lett, beyond the limits of which, ivch pro- 
ceedings do not extc ws The other queſtion ariſes on dh 4th 
plea, which ſtates, that the defendant was attainied by the 
State of New Jerſey; that all his eſtate and effects were 
confiſcated, and veſted in the people of that ſtate, and in 
the firſt place made liable to the pavment of all his debts, 
that a fund was raiſed, more than ſufficient to pay them, to 
which the plaintiff might and ought to have reſorted. I 
plea has the ſame tendency with the third, to prevent che 
plaintiff from recovering ; but the whole amount of it i5 
ground in equity for relief againſt a creditor, who would 
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make an oppreſſive uſe of one ſecurity in preference to 
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nta inet 
er: for another. If the plaintiff, in this action, might have reco- 
2s full vered his debt out of the fund appropriated to that purpole in 
the de. New Jerſey, and has wilfully omitted ſo to do, I think 
Cannit there would be a good reaſon for equity to mterfere : if he 
n: if might have recovered the whole, this action might. on equit- 
as (if. able grounds, be entirely ſtopped ; if only a part, equity 
he ſui would relieve pro tanto. This is every thing, except what it 
al fen- ouzht co be, and comes as near it as it could, to a plea of 
ic, no WA payment; but in a court of law, nothing ſhort of actual 
it wa payment is good; upon the whole, therefore, as the caſe 
out of ſtands, there is nothing to prevent this court from giving 
which judgment for the plaintiff. 
il laws The defendant in the above action afterwards brought a Ogden . Fol- 
erſonal writ of error in the court of king's bench, and that court, liatt, in error, 
ng the after argument and full conſideration of the caſe, affirmed +4 8 7 
ight of the judzment given by the court of common pleas.— Lord Ry. 226. 
being Keynen, Ch. J. Whether or not the report in 1 Hen. Black. 
ws of 135. of what paſſed in the court of common pleas, in this 
> right caſe be accurate (1), I will not preſume to fay ; but I was 
bar of induced to think that the word not had been omitted in that part 
pte of the judgment, where the acts of the ſtate of New Vork 
boid paſſed during the war, are conſidered to be af as full va- 
he te- lidity as the act of any independant ſtate (2): for ſuppoſing 
ic, 1 that the language, as reported to have been uſed by that 
other court, had in fact been uſed, and that the caſe was to be de- 
huntry termined on that ground, I ſhould have wiſhed to have 
other, heard it once — in anſwer to the objeftion made by the 
flect plaintiff in error: if we were to conſider the act ot the 
ſeized province of New York as binding, as has been contended, 
ther, | am at loſs to know why all the property of thoſe perſons, 
noney which was ſaid to be confiſcated, did not paſs to the executive 
-annot power of that ſtate to whom it vas ſaid to be forfeited ; and 
u that vhy an action might not have been brought in the name of 
pro- uch executive power to enforce the payment of this bond, 
ic 4th and how an action could have been brought in the name of 
y the tie obligee : having ſaid thus much, I can only fay that at 
were preſent I cannot aſſent to the reaſoning on which the Court 
nd in ot Common Pleas gave judgment, although I am of opi- 
lebts; mon that it ſhould be affirmed on different grounds. The 
m, to Court of Common Pleas in giving judgment ſtopped at the 
Tins plea; but the judgment, 0 am prepared to give, is 
it the tounded on the Los of the pleadings, which are in ſubſtance 
t iS 4 
vould N N 
— (1) Mr. Erſkine declared, that he had heard from tbe bf antbority, 
F at the report was accurate. 
b, 0 


(2) See the Note (1) in the preceding page. 
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theſe : the plea ſtates that the province of New York, i 
1779, at the eme when the confiſcatory law paſſed, wy 
part of the dependencies of Great Britain, in open rc bellen 
againſt the king, and that the plaintiff and defendant were 
reſident in that ſtate ; what became of them afterwards de; 
not appear, and it is not alleged that they were reſident i 
or ſubject to the laws of that ſlate, when the treaty of peace 
was ſigned. It is not neceſſary to ſay what effect that woull 
have had, but thus it ſtands: in 1779, that province ſet aboy 
a reform, and to aſſert what is called their rights, but which 
I, fitting here, am bound to ſay was an act of rebellion 
againſt the ſovereign power of the ſtate, and that their ad 
was illegal at that time, whatever confirmation it night af 
terwards receive by the ſubſequent treaty of peace. I ben 
when theſe parties came into this country, before the inde. 
pendence of America was acknowledged, was their property 
confiſcated ? could it have been pleaded here to an action 
brought at that time, that thoſe ſtates had made what they 
Fa. a law, forfeiting the property of thote who adhered i 
the government of this country? certainly not: and yt, 2; 
between theſe parties, they muſt be underſtood to be in the 
ſame ſituation now as at that time. For whatever operation 
the treaty of peace might have on tlie perſons relident in 
that country, it is impoſſible to ſay that it was intended to, 
or did, give ctteCt to the acts of the aſſeinbly, by which th! 
property of our own fubjects reſident here was contiicatcs. 
the conſequence of the argument for the plaintiff in error 
would be, that every act done by the loyaliſts in An- 
rica, previous to the treaty of peace, was admitted by that 
treaty to be an act of high treaſon againſt the ſtate of New 
Vork; but that can never be ſupported. The plaintiff cave 
into this country ſubject to all his legal contracts, and armed 
with all the legal rights which any other ſubject had; . 
would be enough to ſtop here: but it has been ſaid, that 
where the property of a ſubject of one country is confiſcatcs, 
and veſted in the ſovereign ſtate, every other country ought ts 
take notice of the conf'cation : but that was not the cate, 
for theſe perſons never were attainted by any act of a ſo- 
vereign ſtate, thoſe a ds were paſſed by the ſubjects of this 
country, who, at this time, withdrew themſelves from tix 
ſovereign ſtate, and aſſumed to themſelves a power of making 
laws, I am, therefore, moſt clearly of opinion, that the act 
of confiſcation, which paſſed in 1779, cannot be conſidered 


in this country as competent to transfer the property of 


Folliot to any perſon whomſoever ; and, conſequently, tha: 
the right of action which accompanied him when he came 
into this country, is not diveſted out of him. It has been ſaid 
in the argument, that the plaintiff in error could have 19 
remedy againſt his co-obligors in America, eee 
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the judgment here, and who might even be ſued again on 
this very bond in that country ; but that argument ought not 
to guide our judgment, for I have always underſtood 1t to be 
cicar law, that all judicial acts done in ene country over the 
property of the ſubjects within their zuriſdiction. are couclu- 
ive on the property of thoſe parties in any other country. 
Abburſt, J. concurred. Theſe parties came here as ſubjects 
of this country, before the treaty of peace; and, therefore, 
any acts done by the ſtate of New Y ork at that time, could 
not alter the rights of our own ſubjects. The plaintift and 
the defendant came into this country in the character of cre- 
ditor and debtor, and their ſituation, as individuals, was not 
affected by the acts of confiſcation. Buller, J. It is a general 
principle, that the penal laws of one country cannot be taken 
notice of in another ; then apply that principle to the preſent 
caſe : this is an action on a bond, to which the defendant 
has pleaded that by the penal laws of another country, the 
property of the plaintiff in the bond has been diveſted out of 
him: but this court cannot take notice of that defence: and 
they all the pleadings are a nullity, aud conſequently the 
action remains unanſwered : that is as much as is neceſſary 
to fay in the determination of this particular caſe ; another 
queſtion, however, having ariſen in the argument, whether 
or no! it was neceſſary that there ſhould have been a ſeizure 
on the part of the ſtate of New Vork, in order to diveſt the 
property out ofthe plaintiff, I will give my opinion on it. He 
here reaſoned on the doctrine of 3 and forfeiture in 
this country (1), and concluded in opinion, that an actual ſei- 
zure was neceſſary. Groſe, J. concurred with the other judges, 
and, in particular, for the reaſons aſſigned by Buller, 1 that 
the judgment ought to be affirmed. — Judgment affirmed. 
Evidence in Debt. Alt is a general rule, that the ſubſcribing 
witneſs to a bond, muſt, in an action on it, be always produced 


to prove the execution of it; and this cannot be diſpenſed with, 216. 


unleſs it appear that his attendance could not be procured; 
neither will the confeſſion of the obligor himſelf, to a third 
perſon, be ſufficient, for if it were, he would be deprived of 
the benefit of croſs-examining him, concerning the time of 
the execution of the bond, which micht be material : but if 
the ſubſcribing witneſs denies the deed, other witneſſes may 
be called to prove the execution. | 
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Abbot v. Plum - 
be, Tr. 19 Geo. 


R. Doug. 


Thus in an action of debt upon a bond, and non eft fattum Coghlan, wi. 


pleaded, it appeared on the trial, that the ſubſcribing witneſs 
was one Steele, who not being produced, the plaintiff proved 
that a perſon of that name had gone out to India, in a ſhip 
of which the defendant was purſer; but that enquirics had 
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been made after him, and he could not be tound. The plain. 
tiſt proved further, that he had applied to the defeiidant tg 
ſettle the bond, and that he then offered 8ol. and to ers 
the reſt, with mtcreſt, at the end of the year; which beine 
refuicd by the plaintitf, the deſendant ſaid that he could ont 
recover, for the bond was executed on ſhipboard, and ts 
could get no witneſs : the defendant's hand-writing was 
then proved, and allo a receipt and ſubſcription to à bond 
to the Eaſt-India company, by Steele. Upon this evi. 
dence, the judge directed the jury to find for the plaintif, 
and it being afterwards moved to enter a nonſuit, the 
queſtion was, whether, under thc above circumſtances, the 
evidence of the defendant's hand-writing was admiffible? 
but the defendant's counſel admitted it was impoilible for 
them to ſupport the poſition that it was not. 
Forbes +, Wale, In debt on bond, dated 20th March, 1732, the ples were, 
string, in Lon- 1ſt, non eff factum; 21, ſolvit ad diem; zdly, foboit paſt diem 
— At the trial, the plaintiff inſiſted on reading the bond, without 
N. 532. any proof of the execution, being of ſo old a date, vie. 32 
years old, It was objeQted by the defendant, that it could 
not be read till proved; there having been no payment of 
intereſt, or any other marks of authenticity; and that if the 
length of date was alone ſufficient to eſtabliſh it, a knare 
has nothing to do but to forge a bond, with a very ancient 
date. Lord Mansfield, Ch. J. allowed the diſtinction, and 
directed the bond to be proved. The phiintiff then proved, 
by two perſons, that it was the defendant's hand-writing, 
and that one of the ſubſcribing witneſſes was dead; but being 
himſelf examined, he acknowledged the other to be living, 
whereupon he was non-{uited, 
sue + Bell In an action on a bond given by the defendants to the 
and others, M. plaintiff, as one of the inhabitants and payers of the town- 
34 Geo. 3. B. K. (hip of Elſlack, to indemnify the town(hip from a baſtard 
5 Ter. Ah. 37 . child; it appeared at the trial, that the only ſubſcribing 
witneſs to the bond was, at the time of the execution, and 
ſtill was, a payer of the townſhip. It was contended that 
he was an incompetent witneſs, on the ground of intereſt, 
notwithſtanding which, he! was admitted to prove the exc- 
cution, being conſidered as a mere inſtrumental witne s: 
however, another perſon was called, who proved the hand- 
writing of the firſt witneſs, and a veidict was given for the 
plaintiff It was afterwards moved to ſet this verdict afide; 
and the Court were of opinion, that the ſubſcribing witne!s 
to the bond being intereſted, as well at the time of his atteſ. 
tation, as at the trial, could neither be examined himſel, 
nor would proof of his hand-writing be ſufficient ; and that 
it was not like the caſe of a ſubſcribing witneſs being atter- 
wards appointed executor to the obligee, in which caie, 
proof of his hand-writing might be given: however, on 1d. 
being mentioned that the hand-writing of the obligor 90 
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alſo been proved, the court ſaid the matter had better reſt 
4s It was. 

Damages in debt. — In this caſe it was decided, on a bond White v. Sealy 
for ſecurmg the payment of rent, that the bond is only a 3 
ſecurity to the amount of the penalty. — The defendants 14d 2 ; 
entered into a bond in the penal tum ot bool. conditioned, 
inter alia, for the payment of a yeariy rent of gol. by n- 
other perton. The rent being in arrear, the bond was put in 
ſuit, 2nd judgment, by default, entered againſt the de en in:: 
afterwards another action was brought on the ſame bond, and 
ſeco d judgment entered up; then a third action was com- 
menced. in bar of which the defendants pleaded the iſt judg- 
me it, aud then obtained a rule to thew cauſe why the ſecond 
ſhou . d not be ſet afide, with coſts, and why upon payment of the 
penalty aud coſts of the firſt action, the plaintitf hold not ac- 
knowledge fatisfaQtion on record? one of the queſtions were 
whether the bond, in this caſe, was a tanding icgurity for 
all the payments of rent, during the term or only to the amount 
of the penalty? Buller, J. at firſt was ſtrongly of opinion 
that by the ſtar. B&& g W. 3, c, 11, an obligee of ſuch a bond 
ast might, from time to time, aſſign breaches, and recover 
his damages, and have execution for then, though the 
amounted to more than the penalty in the bord, and that the 
judgment would ſtill remain as a ſecurity for all ſubſequent 
breaches. But the Court afterwards decided that the defend- 
ants were not liable for more than the whole penalty upon 
the true conſtruction of the ſtatute of ill. 3. the mean- 
ing of which, only was, that a plaintiff ſhovld not, upon every 
breach, be obliged to go into a court of equity to have iſſues 
dir ted of quantum damnificatus ; aud Buller, J. eo curred in 
this conſtruction of the act. 

But afterw:rds Buller, J. in another caſe, decl:red. th at he La. Lonſdale and 
was not ſatisfied with the determination in che laſt caſe ; and others» Church, 
ſaid; I was perſuaded that many cates had been determined * peg 
upon the point, though they did not occur to the court then; 388. gates: 
and that caſe was not moved again, becauſe it was the caſe 
ot a ſurety ; on ſearching, I find ſeveral cates where the 
doctrine had been before eſtabliſhed : in Elliot and Davis, 

Zunb. 23, intereſt upon 2 bond was decreed to be paid, 
tough it exceeded the penalty; and in a cafe in this court, 
Tr. 4, Ges. 3, Lord Mansfield (aid, the penalty is merely a 
lecurity, and where it is not ſufficient, the plaintiff may re- 
cover damagas as well as the penalty. Nothing can prove 
the principle ſtronger than the conſtant practice, where an 
action is brought on a bond, of giving 1s. da:nages. In 
Cillins v. Collins, 2 Burr. 820, which was an action of debt 
on a bond, conditioned for the payment of an annuity, where 
part had been paid before the — yet there was judg- 
ment for the whole penalty. Holdipp v. Otway, 2 Saund, 
196, was an action of debt, on a bill, obligatory of -_ _ 
110 
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ditioned to pay the third part of the coſts when taxed; the 
prothonotary taxed 50l. for intereſt, and damages for detain. 
ing the debt, and judgment was there given that the plaintf 
ſhould recover his debt, and gol. for his damages, by reaſon 
of the detention; and no writ of error being afterward 
brought, it was held that ſuch damages might be aſſeſſed, 
and in Duvall v. Price, debt was brought on a bond with a 
penalty of 140l. a b.ll was filed in Chancery, and it was te- 
terred to a malter to compute the principal, intereſt, and coſt, 
who computed the principal ard intereſt at 154]. an! the 
coſts at 67]. and on appeal this was held well in 4m. pre, 
However in this caſe (which was«!ebt on three ſeveral bonds 
of 20001. each, conditioned to account to the plaintiffs for all 
ſums received by the defendant, who had been appoincd by 
them receiver of the harbour due of Whitchaven) the Court 
ſaid, on a motion to ſtay the proceedings, on payment of the 
penaltics into court; that as there appeared to be {ome 
hardihip in the detendant's caſe, they would let him pay the 
penalties int court, but they would not ſtay tie proceed- 
ings; aud then if the plaintiffs choic to proceed further, they 
would do it at the riſk of a jury's nut giving more than the 

amount of thoſe reſpective penalties, 
Wilde . Clark- However, in an ac!ion on à bond of indemnity, the Cour 
fon, Ea. 35 Geo. will order ſatisfaction to be entered on the record, on the 
, Sy * 6 T*r. defendant's paying the penalty of the bond, and the coſts of 
mw" the action. C this ciſc, the defendant, and other pariſh 
officers of Aſhby de la Zouch, were ſued on a bond, which 
they had given to indemnity the pariſh of Ripley againſt any 
expence that they might be put to, by reaſon ot the then ex- 
peed birth, in the parith of Ripley, of a baſtard child of 
J. Shaw (a pariſhioner of Afhby de la Zouch, but then te- 
ſident in Ripley). The defendant obtained a rule, calling 
on the plaintiff to ſhew cauſe, why, on payment of gol. the 
penalty of the bond, together with the coſts, ſatisfaction 
ſhould not be entered on the record, The counſel for the 
plaintiff rehed on the caſe of lord Lonſdale v. Church, to thew 
that in an aCtion on a bond, damages may be recovered be- 
yond the amount of the penalty. But Lord Kenyon ſaid, he cou). 
not accede to the doctrine in the caſe cited; that accor\ing 
to that, an obligor, who became bound in a penalty of 1999 
conditioned to indemnify the obligee, may be called upon '0 
pay 10,0001. or any larger ſum, —— enormous. Here 
the defendant is willing to pay the whole penalty, and the 
coſts of the action. and the plaintiff is not entitled to more: 
. | In actions on bonds, or on any penal ſums, for performance 
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Action (Debt). 


And this laſt caſe was agreeable to the deciſion of the Brangwin v. Per- 
-ourt of common pleas in a former caſe there it was moved t, Es. 18 Ges, 


tor leave to pay 40l. _ the whole penalty of a bond, to} 
indemnify a pariſh againſt a baſtard child, into court, with 
:olts. It was objected that this was an action for a ſimple 
breach of the bond, in which the pariſh was entitled to re- 
:over; after which the penalty ſhall ſtill remain in force, to 
nſwer ſubſequent breaches, as they may ariſe in infinitum. 
But this the court would not allow; and De Grey, Ch. ]. 
laid, this was ſo plain a caſe, that nothing that could be ſaid 
could make it plainer; the bond aſcertains the damage by con- 
ſent of the parties; if therefore the defendant pays the plain- 
tuff the whole ſtated damages, what can he deſire more? 


In debt on bond for Gol. and on a mutuatus by note of Amery v. Smal- 


hand for gol. there was a verdict for the plaintiff for the qt 
whole debt of gol. and damages: the taxed coſts, including 2 Black. 760, 


the damages, were 29l. 5s. fo that judgment was entered, 
and the defendant charged in execution for 1191. 5s. It was 
now moved to reduce that ſum to 971. 118. 105d. in order to 
bring the defendant within the lord's act: the ſums actually 
due tor principal and intereſt upon the bond, for the damages 
and coſts ; and upon this note of hand, amounted only to 
971. 198. 103d. ; but the plaintiff inſiſted that he had a right to 
add to this ſum 13]. 38. 5d. for intereſt due on the note of 
hand, and cover it under the penalty of the bond, which 
would make the true ſum for which the defendant was 
chargeable, amount to 1111, 3s. 34d. but as the plaintiff had 
neglected to have this intereſt found as damages for the de- 
tention of the money due on the mutuatus, which he might 
have done, it was ruled, by the court, that he had no right 
to cover this under the penalty of the bond, which, according 
to the equity of the ſtatute of 4 Ann (1), conformably to the 


— 


(1) By 4 & ; Au. c. 16, ſ. 13, it is enacted, that in all actions 
brought upon bonds, in which is a condition or defeaſance to be void, 
en payment of a leſſer ſum, at a day certain, if the defendant ſhall 
bring into court, a!l the principal, intcreſt, and coſts of ſuch action, the 
money ſo brought in ſhall be deemed a full diſcharge, and the court 
ſhall give judgment accordingly. 

Before this ſtatute, the coprts of law conſidered the penalty of the 
dond as the debt, and gave judgment accordingly. This compelled the 
G&fendants to reſort to courts of equity, where the decree would give 
ealy u hat was actually due for principal, intereſt, and coſts. 

This act, therefore, reforms, in ſome inſtances, an erroneous courſe 
of proceeding in the courts of law and equity, which ought never to 
dave prevailed, and which he courts themſelves might and ought to have 
remedied, bur did not; therefore it ſhould not only have the moſt li- 
eral conſtruction, but the courts ought to exerciſe their own autho- 
ty, to extend the ſpirit and reaſon of this parliamentary interpoſition, 
tor the eaſier, ſpeedier, and bettet advancement of juſtice, to caſes nor 
mentioned in the act. Per Lord Mansfield, 3 Burr. 1373. 
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366 Action (Debt). 


common law, is to be conſidered as only a ſecurity for th 
principal money due, together with intereſt and coſts, and 
they therefore lireQed the ſum to be reduced. 
Marſen v. 4 in debt. ] Where the bond was for a ſum of 
Touchett, Ea. money, payable at the end of three years, but the interel 
gr” = ang by half-yearly inſtalments: on default of payment of one 
; half year's intereſt, the Court allowed the plaintiff to firm 
. - . 8 
judgment for the whole ſum, though not then due, but with 
ſtay of execution on payment of the intereſt then due. 
Howel v. Han ſudgment having been entered upon a bond given by the 
forth, M. 13 defendant, for the payment of an anuuity of 8ol. by quarterly 
— y Nor B. payments; in conſequence of a default made in one of the 
quarterly payments, a. writ of fier: factas was ſucl out, 
marked t© levy 20. which was accordingly done: afterward, 
another fer! factcs was ſued out, but fatisfied before exe- 
cution, and the anuviiy was regularly paid for about three 
years, when the defe:dant, making detanlit, another firm 
acias was ſued out, marked to levy 78l. it was moved to ſet 
this fieri facias atide, as being irregularly iſſued, Ihe Cour 
inclined ſtrongly to think, that though at commo law, if 
the ſheriff only levies part of the debt on a fter: facias, 
marked for the whole, the plaintiff may have iublequent 
writs till the whole is levied; yet the plaintiff ſhall not mark 
it for part, and afterwards ſue out ſubiequent writs for the 
reſidue, which would tend to great oppreſſion : but on men- 
tioning the caſe of Marſen and Teuchet, they pronounced 
this rule: that on payment by the defendant of the arrews 
now due on this annuity, and all coſts, the fieri factas be itt 
aſide; but the judgment to ſtand as a ſecurity for future a- 
rears, with liberty to apply to the court, from time to time, 
to ſue out freſh executions thereon. 
Ogilvae ». Foley, So, where there was judgment on a bond, in the penalty ct 
Tr. r6, Geo. 3. 2 100l. for ſecuring an annuity of 1 fl. and the plaintiff ſuc 
C. B. 2 Black, Keeps 2 n 
r out a fferi facias, and levied the whole penalty, the Cour: 
made a rule to refund the overplus, beyond what would fl. 
. tisfy the arrears of the annuity, and that the judgment ihould 
ſtand as a ſecurity, with liberty to take out execution as 1v- 
ture arrears ſhould ariſe. ; 
Judd v. Evans, So, where a bond was given in a penalty of toool. fot 
Tr. 35 Geo. z. ſecuring an annuity of 70l. per ann. there having been a d. 
B.R. 6 7%. Kan. fault in the three firſt payments, judgment was entered upon 
599: the bond, for the 1000l. and 3l. for the coſts, and the defendart 
was charged in execution for the whole ſum, which pre- 
vented his being diſcharged under the inſolvent act, 34th Ge. 
3. c. 69: it was therefore moved, on the part of the de- 
tendant, that it might be reduced on the books of the priſon, 
to 2141. 145. 6d. the ſum actuallv due, with a view of [is 
taking the benefit of that act. But by the Court, The de- 
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Action (De41). 367 


for the diſcharge out of cuſtody; but as the bond was forfeited by 
ts, and he nonpayment of the firſt inſtalment, the penalty of the 
bond is the debt in law, and the judgment muſt ſtand as a 
ſum of ſecurity for the growing arrears of the annuity. 
intereſt [n fb on a bond, conditioned to pay 496l. by inſtal- agg x Han- 
of one ments, and if default were made in the payment of any one G. % a 6. 
to ſim o more of the inſtalments, then the bond to ſtand in force 2 Bla. 958. 
ut with for the whole principal and intereſt then remaining due and 
unpaid ; on default made, the plaintiff pur the boud in ſuit, 
| by the aud obtained a verdict. It was now moved, on the bchalf 
uarterly of the defendant, that all proceedings might be ſtayed, on 
e of the WW payment of the inſtalments now due, with coſts, and to ler 
Ed out, the judgment ſtand, with a ſtay of execution till the ſeveral 
er Wards inſtalments became due. But the Court held, that upon this 
re exe. ſpecial condition, the defendant was not entitled to this in- 
it three dulgence; the plainuff had agreed to give time to the deten- 
er fen lant, and to forbear proſecuting his juſt demand, provided 
d to {et the defendant would punctually diſcharge it by inſtalments: 
e Cour by neglecting ſo to do, he has loſt the benefit of this con- 
law, if dition, and remains in the ſame caſe as other debtors upon 
faciaz, bond, 
e quest So, where a bond was given for the payment of a groſs 2 v. Ry- 
t mark ſum of money at a day certain, without any mention ng = 3 = 
for the therein made of paying the money by inſtalments and af- 1370. n 
n men- terwards the parties entered into articles of agreement, for 
ounce! the money to be paid by inſtalmenis, and there was inſerted, 
arrears in ſuch articles of agreement, a defeatance of the bond 
5 be (tt gꝑrovided that the ſaid ſums, agreed to be taken by inſtal- 
ure at- ments, ſhould be punctually and regularly paid by the de- 
© fine, fendant, at, and upon the very days ſpecified in the defeaſ- 
ance, for making the reſpective payments; and that the de- 
zalty of fendant ſhould live till all the ſaid days be paſt, ocherwiſe this 
iff ſucd defeaſance to be void: the defendant paid the two firſt 
Cr urs payments, and part of the third, but totally neglected to pay 
vid . the fourth inſtalment : ſubſequent, however, to this, the de- 
{hould fendant paid to the plaintiff, and the plaintiff received of 
as Iy- him, the whole intereſt then due upon the whole debt. up 
; to that time, including intereſt for the laſt inſtalment, as 
ol. for well as for all the remaining money, not then become pay- 
1 a dl. able. This bond being put in ſuit, a rule was obtained. 
d upon calling upon the pla intiff to ſhew cauſe why it thould not be 
endart referred to the maſter, to compute what was due to the 
h ple: plaintiff of the ſeveral inſtalments; and why, upon payment 


th Ge. of what ſhould appear to be due, with intereſt for the inſtal- 
he de- ment unpaid, together wich coſts, all further proceedings 
priſon, ſhould not be ſtayed? By the CourT, This proviſo in the 
of [is &feaſfance, makes the whole money due, upon failure of 
he de- any of the payments by inſtalment: the defeaſanc2 being 


ry his Gated at a ſubſequent time, and written on a diſtinct and ſe- 
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parate paper from the bond, makes no difference. But whit 
makes the difference is this: the bond 1s conditioned for pay. 
ment of a groſs ſum, then due, to be paid at a certain hyet 
day; then there is a ſubſequent agreement made in tayour gf 
the debtor, eaſing him of that ſtipulated fingle payment x 
that fixed day, and allowing him to pay it by inſtalment, 
provided that he pays it ponctually on the days agreed upon; 
and that he live till they ſhall be all paſt, otherwiſe this agree- 
ment and defeaſance to be void; and conſequently, as the 
debtor has not paid the money punctually, they are void. 
and the groſs ſum is due to the obligee : it is a condition un- 
performed, therefore the debtor cannot have relief in a cour 
of equity, any more than he can have it at common lay: 
but the creditor has a right to have recourte to his bond, 
neither has the plaintiff waved the forteiture by receiving 
the intereſt : it could, at moſt, be only a conſtruCtive warer; 
but in reality it is none at all: for the intereſt (even upon 
the ſums, payable by inſtalment) is part of the orig ina] debr, 
due upon, and ſecured by the bond; and therefore the plain 
tiff was entitied to receive it as part of the original debt, 
Unleſs the detendant pays the whole money, he cannot be 
relieved from the penalty, 


IV. The Aficn of Covenant, 


Fofter o. Allan= II here aſſumſſit will lie as well as covenant.]—In ar, 
_ = 1 Tee action on an account ſtated, and other common counts, 1! 
Rep. 479. appeared on the trial, that the plaintiff had entered into ar- 
ticles of copartnerſhip for ſeven years, in which there was a 
covenant to ſeule ycarly at Michaclmas, and to adjuſt and 
make a final ſettlement at the expiration of the partnerſhip, 
when the profits were to be equally divided, and general re- 
leaſes given: afterwards the plaintiff committed an act of 
bankruptcy, which was known to the defendant, but no 
commiſſion had ever been taken out on it. Some time after 
this, the parties came to an agreement, that the defendant 
ſhould carry on the buſineſs alone; and they then came to a 
ſettlement of accounts, in which ſeveral items were included, 
not relating to the partnerſhip account; and the balance 
being — in favour of the plaintiff for 140l. the defendant 
promiſed to pay it. A verdict having been found for the 
plaintiff, it was moved to ſet that verdict aſide, on the ground 
that the action ſhould have been covenant, and not aſſumf/it. 
But by the Court, Prima facie, the plaintiff was entitled to 
bring an action on the covenant: if it reſted there, the ob- 
jection muſt prevail; but on the diſſolution of the partner- 
ſhip, the parties ſettled an account ; and it is-to be obſerved, 
that the account was not confined to matters relating to the 
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Action (Covenant), 369 


partnerſhip, but it includes other articles, for which cove- 
nant will not lie; therefore, when the defendant promiſed to 

ay the balance, there was an end of the covenant: and 
even if no other articles had been introduced into the ac- 
count but thoſe relating to the partnerſhip, ſtill aſſumpſit 
would lie: for the queſtion then would be, whether a pre- 
vious partnerſhip being diſſolved, and an account ſettled, is 
or is not, in point of law, a ſufficient conſideration for a 
promiſe ? there can be little difficulty in ſay ing that it is: 
and here there was an expreſs promiſe by the defendant to 
pay the balance. It is objected that the judgment in this 
action cannot be pleaded to an action brought upon the co- 
venant; but it certainly might, with proper averments ; for 
a plaintiff cannot recover a double fſatisfaftion: if he has 
recovered a judgment in one form of action, he cannot 
afterwards recover in another for the ſame cauſe of action. 

So where in aſſumpſit, it appeared that the plaintiff and Moravia». Levy, 
defendant had entered into articles of partnerſhip, which —_ A 
contained a covenant to account at certain times ; and the ra I 2 Ta, 
demand aroſe upon the partnerſhip account, for the amount N. 483. n. (3) 
of the balance ſtruck, which the defendant expreſsly pro- 
miſed to pay. It was objected by the defendant, that there 
being a covenant between the parties, aſſumpſit would not 
lie: but per Buller, J. it does not ſignify in this caſe how 
the debt aroſe : there is an expreſs promiſe to pay the ba- 
lance which had been ſtruch, and that is the ground of the 
action; otherwiſe the objection would have been good. 

Covenants in groſs. \—If a mortgagor and mortgagee of Webb . Ruſſel, 
leaſehold premiſes make an under-leate of the mortgaged SER — Fa 
premiſes, in which the covenants are only with the mort- — FO 
gagor and his aſſigns, the aſſignee of the mortgagee, if he has 
allo taken an abſolute conveyance of the reverſion in fee, 
cannot, maintain an aCtion for tae breach of the covenants 
in the under-leaſe, becauſe the original term is merged in 
the fee, which he has acquired, and the covenants in the 
under-leaſe are only collateral to the grantor's intereſt in the 
land, and do not run with it. This was an action of co- 
yenant : the declaration ſtated an indenture of leaſe, by which 
one N illiam Stokes, and the plaintiff's teſtator (who was 
ſcribed to be the mortgagee of the premiſes in queſtion) 
demiſed them to the defendant for 11 years, at the yearly 
rent of 200], payable to States, or his aſſigns; in which were 
contained, covenants on the part of the defendant, with 
Stokes and his aſſigns, inter, alia, to pay the rent, and to 
keep the premiſes in repair: it then ſtated, that the plaintiff's 
teſtator, at the time of the leaſe, was poſſeſſed of the pre- 
nuſes for the reſidue of a term of 99 years, ſubject to an 
equity of redemption by Stokes, on payment of a certain 
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Action (Covenay!). 


ſum, with intereſt, to the plaintiff's teſtator: that the d. 


fendant entered and became poſſeſſed for the term of 11 years 


the reverſion thereof for the term of 99 years belonging 1 th 
plaintiff's teflator, ſubjett to ſuch equity of redemption; and tie 


further reverſion in fee belonging to one Medley. It chen fiat 


ed, that by indentures of leaſe and releaſe, Medley granted 
the 1 in fee, expectant on the determination of the 
leaſe for 99 years, to Stokes and Morgan Thomas, who tf- 
terwards, by other indentures of leaſe and releaſe, made be- 
tween Stokes and 7homas of the firit part, the plainift's te. 
tator of the ſecond part, and one Thackeray of the third part 
ranted it to Thackeray, bis heirs and alligus, in truſt for the 
plaintiff's teſtator, his heirs aud aſſigns, ſulject te a provij 
of redemption, on payment of a certain ſum and intete , by 
tokes, to the plaintiff's teſtator: that afterwards, the plain- 
tiff's teſtator died, having firſt made his will, by which he 
bequeathed to the plaintiff all his worldly eſtate, and ap- 
pointed her ſole executrix: that ſhe proved the will, took 
upon herſelf the burthen of the execution of it, afſented te the 
ſaid bequeſt, and claimed to have the reverſion of the premiſe fu 
the reſidue of the term of 99 years (ſubject to Stokes's equi 
of redemption) and the money thereupon ſecured to the 
plaintiff's teſtator, as legatee ; and by virtue of that bequeſt, 
aſſent, and claim, ſhe became poſſeſſed of the ſaid revertion 
tor the reſidue of the term of 99 years, ſubject, &c. That 
afterwards, by indentures of leaſe and releaſe, between Thacke- 
ray of the firſt part, Stokes of the ſecor.d part, and the plain- 
tiff of the third part, Thacteray and Stokes conveyed the r. 
verfion in fee to the plaintiff, freed and diſcharged from all right 
and equity of redemption whatſcever ; by virtue whereof, the 
became, and was, and ſtill is ſeized in fee of the reverſun i 
the premiſes, immediately expectant on the determination d 
the term of 11 years. The declaration concluded with fei 
ting forth two breaches of covenant ; the one for non-p2F- 
ment of one year and one quarter's rent, and the other 0 
not keeping the premiſes in repai t this there was à g* 
neral demurrer and joinder. By the Cowt, It there was 8? 
other objection againſt the plaintiff's recovering in iu 
action, the pleader has raiſed ſome difficulty to Mimfelt dj 
ſtating that the plaintiff, who was executriz, aſſcuted 72 tb. 
legacy 10 herſelf, and took the term in her own right; er 
ſome view of this queſtion, the action poſſibly might na 
been ſuſtained, if the plaintiff had fucd as executnx; be. 
cauſe nothing is clearer, than that a term, which ig teten 
alieno Fure is not merged in a reverſien acquired ſus Fit 
It is extremely well ſettled at common law, without r2te"% 
to the ſtat. 32 Hen. 8, c. 34, that covenants, whici run wry 


the land, will paſs to the perſon to whom the land d:ſcers: - 
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Action (Covenant). 
that ſtatute enacted, for the benefit of the grantees of rever- 
fians, that they ſhould have the like advantages againſt the 
leſſees, their executors, adminiſtrators, and aſſigns, by entr 

for non- payment of the rent; and ſhould have and enjoy al 
and every ſuch advantages, benefits, and remedies, by action 
only for not performing other conditions, covenants, or 
agreements, contained in the leaſes, againſt the leſſces, as 
the leſſors or grantors had. The ſtatute alſo contains a 
cauſe, giving the leſſees the ſame remedy againſt the gran- 
tees of the reverſion which they might have had againſt their 
grantors; therefore, under this ſtatute, the grantees, or aſ- 
ligaces, ſtand in the ſame ſituation, and have the ſame re- 
medy againſt their leſſees, as the heirs at law of individuals, 
or the 1 in the caſe of corporations, had before the 
ſtatute. It becomes therefore neceſſary to inquire, whether 


this action of cavenant could have been maintained by the heirs of 


the perſon from whom the plaintiff derives her title. It is ſtated 
that Stakes was only a mortgagor, who had parted with his 
whole term to the mortgagee; and the declaration goes on 
to ſtate, that the whole intereſt wich was veſted in him, 
he had transferred to the mortgagor; therefore, in point of 
law, how can this covenant, made with Stokes, be ſaid to 
run with the land; for Stokes is ſtated in the declaration, to 
have no intereſt whatever in the land, and yet both the implied 
covenant, ariſing from the yielding and paying, and alto the 
xpreſs covenants are entered into with Stokes. It is not 
ſufficient that a covenaut is concerning the land, but in order 
t make it run Twith the land, there muſt be a privilege of eſtate 
between the covenanting parties: but here States had no in- 
tereſt in the land of which a court of law could take notice; 
therefore he had an equity of redemption, an intereſt which 
acourt of equity would take notice of : theſe, therefore, are 
collateral covenants; and thou:h a party may covenant with 
a ſtranger, to pay a certain rent, in conſideration of a benefit 
to be derived under a third perſon, yet ſuch a covenant 
(annot run with the land: but even ſuppoling that theſe co- 
denants had been entered into not with Stokes, but with 
he plaintiff's teſtutor, who had an intereſt in the land, the 
lubſequept tranſaction, which is ſtated in the declaration, 
puts an end to this queſtion. It appears that the. perſon en- 
led to the reverſion of the 99 vear's term, expectant on the 
Germination of the 1 1 year's term, created, by dhe leaſe at- 
terwards acquired, in her own perſon, the abſoiute inheritance 
vi the land; in con equet ce of which, the reverſion, atten- 
ant on the leaſe granted to the tenant, no longer exiſted. 
Another eſtate, totally different, aroſe by the extinguiſhment 
at the intervening eſtate.» In Meor, 94, there is a caſe very 
applicable: there a perſon made a leaſe for 190 years, and 
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the leſſee made an under-leaſe for 20 years, rendering ren, 
with a clauſe of re-entry : afterwards the original leſſy 
granted the reverſion in fee, and the grantee purchaſed the 
reverſion of the term; and it was held that the grantee pur. 
chaſed the reverſion of the term; and it was held that the 
grantee ſhould not have either the rent, or the power of re. 
entry for the reverſion of the term, to which they were in- 
eident, was extinguiſhed in the reverſion in fee; and although 
this caſe was only determined at the aſſizes, yer it was after- 
wards tl in the court. Conlidering, then, that ther: 
are covenants entered into with a ſtranger, that do not run 
with the land; conſidering, alſo, that the rent is incident to 
the reverſion, out of which the term is carved, and that that 
reverſion is gone, it ſeems (with all the inclination which 
we have to ſupport the action) that it cannot be ſupported. 
The defence which is made, is of a moſt unrighteous and 
unconſcientious nature; but, unfortunately for the plaintiff, 
the mode which ſhe has taken to enforce her demand cannot 
be ſupported, and conſequently there muſt be judgment tor 
the detendant. 
Stokes v. Ruſſel, But in the above caſe, if the action had been brought by 
Tr. 30 Geo. 3. the mortgagor, it might have been ſuſtained, becauſe the 
— 5 covenants with him, on the part of the leſſee, were exp re. — 
error in the Ex- In this caſe (the plaintiff, who was the mortgagor mention- 
chequer chamber ed in the laſt caſe) declared on the demiſe of the ſame pre- 


Hil 31 Geo. 3. miſes to the defendant for eleven years under the {ame inden- 
I Her. Black. . * . . * * . + * 
$62. ture; in this indenture, the plaintiff and Webb demiled, lealed, 


and confirmed unto the defendant, according to their reſpetiive 
eſtates and intere/is, the premiſes for the term of eleven 
years, at the yearly rent of 260]. payable quarterly; and the de- 
fendant, in this indenture, covenanted with the plaintiff Ste 
to pay the rent to him, and to keep the premiſes in repair: 
the declaration aſſigned two breaches, one for not r 
the other for non-payment of rent: the defendant pleaded 1! 

non eft fattum; 2diy, that Webb, at the time of the demiſe, 
was poſſeſſed of the premiſes for a term of ninety-nine years, 
ſubject to an equity of redemption in States, on payment af 
a certain ſum of money; that the covenants were made by 
him with Stokes, in reſpect of the ſeveral eſtates and intereſts 
of the plaintiff and II chb, or one of them, in the demiſed pre- 
miſes, and not otherwiſe: the plea then introduced a recital af 
the conveyance of the inhetitance of the premiſes from 
Medley to the plaintiff, and Morgan Thomas in truſt for ihe 
plaintiff: the conveyance by Morgan Thomas and the plain- 
tiff to Thackeray, in truſt for 1/ebb and his heirs, ſubje to fe. 
demption by the plaintiff on payment of a certain Jum t 
Webb, his executors, adminiſtrators, or aſſigns : it then ſtat 


that the defendant being poſſeſſed of the term (or _ 
veals, 
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years, the reverſion of the term for ninety-nine years, and 
allo the reverſion in fee, belonging reſpec! ively, as aforeſaid, 
ſubject to ſuch equity of — AV that is, the rever- 
Gon of the term, and alſo the reverſion of the inheritance, 
as ceſtui que truſt, * Webb, as mortgagee. —Webb 
lied, by will having bequeathed all his worldly eſtate 
o Sarah, his wife, and appointed her executrix : that ſhe 
proved the will, and aſſented to the bequeſt, by virtue 
whereof, ſhe became poſſeſſed of the reſidue of the term for 

years, the reverſion of the inheritance being in Thacke- 
ray, ſubject to ſuch truſt as aforeſaid, that is, for /Yebb 
as ceſlut que truſt in fee, ſubject to an equity of redemp- 
tion in Stokes, the plaintiff; thut Thackeray and Stokes, after- 


| wards conveyed to Sarah /J/ebb the reverſion, diſcharged 


from all equity of redemption, and the plea concluded, that by 


virtue thereof, the reſpective e/tates and intereſts of Webb, and 


the plaintiff, Stokes, in the ſaid demiſed premiſes, in reſpec? 
obere the covenants were made by the defendant with Stokes, 
the plaintiff, became merged, extinguiſhed, and determined. The 
3d, 4th, and 5th pleas were alſo in bar, containing an 
abridgment of this ſtate of the title, with the ſame conclution, 
The plaintiff demurred to the four pleas in bar ſpecially, 
and the defendant joined in demurrer. The court were 
clearly of opinion (without hearing any argument) that the 
plaintiff was entitled to recover; and Lord Kenyon obſcrved, 
that the conſequence of their opinion, on the former occaſion, 
when they held that theſe covenants, not being made with the 
perſon who had the legal eſtate, did not run with the land, and 
that the aſſignee of the mortgagee could not maintain an 
action on the covenants — with che legality of which 
judgment they were perfectly ſatisfied) was, chat theſe muſt 
be conſidere I as covenants in groſs, and that of courſe the 
mortgagor might maintain an action upon them.——Judg- 
ment for the plaintiff. 


The defendant, in the above caſe, afterwards brought a writ Ruſſellv. Stokes 
of error in the Exchequer Chamber, and aſſigned tor errors, in error, in the 


That by the declaration, it appeared that the ſeveral cove- 
nants were made by the plaintiff in error, with Stokes, the 
defendant in error, in reſpect of the eſtate and intereſt of the 
laid Stokes, in the ſaid demiſed premiſes, and it did not appear 
thereby that the ſaid covenants were made with the ſaid 
States, or that the action was brought by him in truſt for 
any other perſon; and although it was dated in and by the 


leveral pleas, that the eſtate and intereſt of the ſaid Stokes, 
in the ſaid premiſes, in reſpect of which the ſaid covenants 
were ſo made, became, and was wholly ended and deter- 
mined before the breaches of covenant in the ſaid declaration 
mentioned ; yet by the record, it is adjudged, that thoſe pleas 

matters are not ſufficient in law to bar the ſaid Stokes, 
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the defendant in error, from having and maintaining hi 
action, &c.” Lord Loughborough * Same the judgment 
the court. —Tf it were material to enter into a diſcuſſion of 
the defects of the plea, it ſeems liable to every objeRion d 
uncertainty and contradiction. The tartt and capital ayer. 
ment, viz. © That the covenants by Rufſcl, with Stir, 
were made in reſpect of the eſtates and intereſts of le 
and Webb, or one of them,” is a propoſition merely vague, on 
whict: no iſſue can be joined, nor one traverſe taken. The 
ſame defect occurs in the concluſion drawn by the plca, an 
the ſtatement of the title: the ple itſelf is an inconc! ive, 
imperfect, and vague argument: the merger, the esting ib 
ment, and the determination of a term, are ſeparate and 
diſti act propoſitions : a term may be merged in the innert. 
ance ; it is determined by the efluxion of time, or by the 
act of the parties; it is extinguiſhed by the re-entry of tle 
leſſor, on an act of the leſſee torfeiting his term: but it 
cannot be both merged and determined, nor would it be q it 
accurate to ſay that it was extinguiſhed and determired, 
but it is certainly abſurd to ſay that it was extingvitted 2nd 


merged; to ſtate it then to have been merged, extinguiſhe, 


and determined, is manifeſtly incongruous ; and theſe -ariou; 
concluſions are not warranted by the premiſes: the term of 
99 years could not merge in Hebb by the convey ce to 

hackeray, under which /Y:bb became ceſtui que truft of the 
inheritance in fee, the legal eſtate being in Thackeray: 3s 
little could it merge by me conveyance. from Thackeray t 
Mrs. Febb; for it does not appear by any thing ſtated in the 
plea, that the equitable etate in fee paſſed to her by the wi 
of Webb. A bequeit of all his wordly eſtate to his exccutiix. 
which 1s all that is ttated, wo id not veſt the eſtate in tee, 
which he was ſeized in equity by the conveyance to Th 
leray and Mrs. Hbb,. if the took no more than the plz 
di cloſes under her huſband's wilt, was as much a truſtee ot 
a legal reverſion as Thackeray. That the term was not d ter- 
mined, the poſſeſſion of the detendent thews— The opinion 
of the court, however, has not been formed on objections 
to the form of the plea: we are for afirming the judgment 
on reaſons which apply directly to the merits of the cate: 
the defen ant, a leſſee in poſſeſſion, objects to the payment 
of ent ſued for under an ExPREss covenant in. the ae, 
that the perſon to whom he had bound himſe'f to pay th 
rent, was tie mortgagor in poſſeſſion of the cſtate demiſed: 
that he covenanted to pay the rent in reſpect of the i 
er ęſtate, which, at the date of the demiſe, the plain tt had 
in the land; and that the plaintiff has ſince aiſiguct 0 
that intereſt to the mortgagee : in this leaſe, the mortgage* 
1s alſo a party joining in the demiſe : now it is obvious 


this ſtate of the defence, that the defendant would 9 
f f object 
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object to the mortgagee, that he had not covenanted to him 
o pay the rent, and that his intereſt or eſtate was not the 
ſame — better) as it was at the time of the demiſe: 
the defendant has in fact, done this with the mortgigor: 
it would be a ſtrange reproach to the law, if it were to allow 
ſuch a defence as this, „I have contracted with both of you 
in reſpect of your eſtates, you have each of you performed 
« your part, and I hold the poſſeſſion, but 1 will pay neither, 
« becauſe between yourſelves you have transferred your 
« eſtates without any prejudice to me,“ but no ſuch abſurd 
injuſtice is to be imputed to the law of England. The pre- 
ſent caſe is the demand of that leffor, io whom the defendant 
is bound to pay for the occupation of the land: I will add, in 
reſpect of his intereſt in the land, can there be any diſcharge 
of that obligation, but that lie has been deceived, or that the 
obligation has beer: transferred to another? The firſt is not 
pretended ; the lecond is the aim of the plea, but is totally 
rroundleſs, becauſe on the defendant's own thewing, that 
other perſon is the repreter tative ot the party to the demiſe, 
who has aſſented to the payment to the plaimiff. The de- 
tence now made is as ablurd as it the detendant had ſet up a 
right in Webb, againſt the firſt payment of rent to Stokes ; 
there would then be little difficulty in deciding this plain 
queſtion, whether X/, holding under this demiſe, could 
let up the right of //7bb againſt the action of Stokes: but 
ſhutting out every confide! ation of juſtice, and taking law 
for a moment i be an abſtract ſyſtem of poſitive rules, the 
defence ſet up is as uiſcientifhc as it is unjuſt. Mebb and 
Stole demiſe, according to their reſpective eſtates and inte- 
reſts ; Ruſſel covenants with Stohes, to pay the rent to him: 
what was the eſtate and intereſt of Stoces? the argument 
does nor require me to ſtate; that in a court of law Stokes 
had no eſtate, that his intereſt was only a poſſeſſion as te- 
nant at will to /72bb, and that the covenant in reſpect of ſuch 
an n:eceft muſt continue as long as the poſſeſſion, which was 
ceded by him, continued; otherwite it would ceaſe the mo- 
ment it could begin to operate. I will ſtate his intereſt to 
de more than the plea explicitly ſtates, and all that a court 
of equity takes it to be: let him be ceſtui que tru/? of the land 
lubyect to the mortgage to J/bb. I then apply to that ſtate 
of the caſe, the known and eſtabliſhed rule of the common 
aw, that if ce/fu? guy uſe, and his feoftees join in making a 
teviiment, it ſhail take effect as the feoffment of the feoffees 
the common law, and not of celui que uſe, by the ſtat. 
| Ric. 3. c. 1. Co. Lit. 49, a. So it is of a demiſe by celui 
exe uſe, and his feoffees ; the term of the leſſee ſhall take ef- 
lect out of the eſtate of the feoffees, though — gue uſe had 
oy the ſtarute full power to demiſe by himſelf, 2 Cz. 356, 
Hayward's caſe, The term then in this caſe, took ect out 9 
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the eſtate of Webb: the covenant with Stokes could not be ir. 
cident to that eftate, nor run with the land; it muſt be a cv. 
nant in groſs, and conſequently not aſſignable. In ſtrict lax, 
therefore, as well as ſubſtantial juſtice, the judgment of tl: 
court of king's bench mult be affirmed. 
Shubrick . Sal- Expreſs covenants. |— An expreſs covenant ſhall bind u 
rod, Hil. 5 performance. — This was an action of covenant upon 2 
3 Kare 1637, charter-party of affrcightment, by the merchant who bins 
| the ſhip, againſt the maſter of the ſhip, for a breach of cos 
tract, in not going to tae port of Winyaw, in South Caro. 
lina, as he had covenanted to do. The declaration ſtated, 
that the defendant, being bound out on a voyage to 
iſland of Madeira, by 1 under hand and ſea, 
covenanted, that he would, directly as wind and weather 
would permit, = the diſcharge of the out ard- bound 
cargo at the iſland of Madeira, ſail and proceed to Winyan, 
in Tak Carolina, or as near thereto as he could ſafely ge:, 
and there ſtay 40 running days, and load his ſhip with {uct 
rice and other goods as the plaintiff's agents ſhould tender to 
be laden: in conſideration whereof, the plaintiff agreed ty 
piy him freight at a certain rate. In this charter-party there 
was a provito, that if the ſhip thould not be arrived at Win- 
yaw by the 1ſt day of March next, enſuing the date of tie 
deed, it ſhould be in the option of the plaintiff and his fcb 
or aſſigns, on the arrival of the ſhip at Winyaw, either to 
load on the terms agreed on, or at the then current price of 
frei ht, or to refuſe the ſhip entirely, on notice to the maſter 
within 48 hours after his application to the plaintiff's factors 
at Winyaw, The declaration aſſigned two breaches, 11, 
that the ſaid ſhip did not ſail and proceed to I inyaw, or a 
near th reto as ſhe could ſafely get, in order to load, &c. 
but on the contrary, the defendant did wilfuily abſent hin, 
therefrom; adly, that the defendant did nt, on th ſaid iſt 
day of March, or at any time fince, arrive at Winyaw; 
but wilfully abſented himſelf therefrom. Plea (in bar ct 
the action) that he did proceed with all convenient fperd, 
and fail to the iſland of Madeira, but by reafon of contrary 
winds, and bad weather, and from no other cauſe, was pres 
vented arriving there till February 16th, fo that it was im- 
poſſible for him to diſcharge his outward-bound cargo tv 
Madeira. To the ad breach he made the ſame plea, and 
that it was wmpoſſible, after the diſcharge of his cargo, to 2» 
rive at Winyaw by the iſt day of March: to this the 
plaintiff demurred generally, and the defendant joined in e- 
murrer. By the Court, The diſtinction between implied co. 
venants by operation of law, and expreſs covenants, is, that 
expreſs covenants are taken more ſtrictly : a man may, w. 
out conſideration, enter into an expreſs covenant, under 


hand and ſeal; here each has bound himſelf by expreſs - 
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venant under hand and ſeal; and the defendant has broken 
the covenant on his part. The plaintiff wanted a ſhip at 
Winyaw in Carolina, to load with rice; and therefore he 
covenanted with the defendant to freight his ſhip there, and 
the defendant covenants abſolutely to go thither at all events ; 
aud in order to quicken the floop's arrival, there is a proviſo, 
that if he do not arrive before the iſt of March, the freighter 
is to have his option to load his ſhip or not; the defendant, 
therefore, thereby became the infurer of the riſk of his 
getting there before the 1it of March. The conſidetation to 
him is, his being ſure of a freight, in caſe he got there by 
the Iſt of March: but he {till had a general chance of get- 
ting a freight, even though he ſhonuld not arrive there till 
after that time; and this proviſo can iot excuſe him for not 
going thither at all, becauſe he could not get there ſo ſoon 
as that day, when he had expreſsly covenanted to go to that 
rt, 


an indenture of a certain date, the plaintiff's inteſtate de- , Tr. 26 Geo, 
miſed to the defendant a meſſuage and certain premiſes for N. 310. 
21 years, at the yearly rent of 221. payable quarterly, in 
which indenture was à covenant on the _= of the defendant 
for the payment of rent, that the defendant entered, &c.; it 
then ſtated, a breach of the covenant for non-payment of 
half a year's rent, due at Lady-day, 1784. In a plea to 
this declaration, the defendant, after ſetting forth the ſeveral 
coycnants reſpecting repairs to be done by him during the 
term, in all of which there was the uſual exception in the 
following terms {caſualties by fire only and always excepted) 
pleaded (in bar) that the demiſed premiſes, with the appurte- 
nances, againſt the will and without the default of the defendant, 
were burned and conſumed by fire, betore Michaelmas-day, 
1753, to wit, on September 28, 1783, whereof the plaintiff's 
wteitate had notice; and was then and there requeſted by 
tie defendant to rebuild the premiſes, but that the premiſes 
were not rebuilt by the inteſtate for half a year next follow- 
ing Michaelmas, 1784, nor were the ſame then rebuilt ; and 
tat during all the time aforeſaid, the defendant neither had 
and enjoyed, nor could have or enjoy, any uſe, benefit, or oc- 
cupation, of the demiſed premiſes. To this plea, there was a 
general demurrer, and joinder in demurrer. The court did 
not hear any argument on this caſe, being of opinion, that 
the point had already been determined by the authorities 
in All. 27, 2 Strange, 763, and 2 Lord Raymond, 1477, and 
Buller, J. mentioned the caſe of Ainſſey and Rutter, at the 
litings at Weſtminſter after Michaelmas Term, 1767, 
which was an ejectment brought by a tenant to recover the 
poſſeſſion of ſome houſes which had been burned down dur- 
ing the term, and rebuilt by the landlord: in the leaſe there 


was 
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was an expreſs cant on the part of the tenant to pay the 
rent, but ne had pid none {ſubſequent to the time of the fire, 
Lord Man; field there taid, the conſequence of the houſe heir: 
burned dnwn, is, that the landlord is not obliged to rebuild, bu 
the tenant 1s obliged to pay the whole rent during the term; 
and if the landlord inſiſted on the rigour of the law, he may 
oblige the tenant to pay the rent for nothing during the te- 
mainder of the term ; that the premiſes being inſured by the 
landlord, is nothing to the tenant; therefore, he lett it to the 
jury to conſider, whether it was not to be preſumed, that the 
tenant had abandoned the premiſes at the time of the fire 
and accordingly the defendant had a verdict. 
We'gall z. Wa. To an action of covenant for half a year's rent, for a 
_— or os houſe, due at Chriſtmas, 271. 10s. the detendant pleaded, 
Reg. 488. that by the ſaid indenture (on which the action was brought} 
the defendant coven inted to repair, and to ſurrender to the 
plaintiff, at the end of the term, the ſame premiſes well, and 
iuthciently repaired {caſualties happening by fire or temp /t er- 
cepted) ; that before the Midſummer-day preceding the 
Chriſtmas, at which the rent was claimed to be due, a viol-nt 
tempeſt aroſe, and threw down a ſtack of chimnies belonging 
to the houſe on tie roof, and damaged the houſe ſo much, 
that it would have been uninhabitable, it he, the defendant, had 
not immediately repaired: that he was obliged to lay out on 
the repairs 30l. which the plaintiff became liable to repay to 
him: that that ſum wos ſtill due, and exceeded the damages 
ſuſtained hy the plaintiff, by reaſon of the breach of covenant, 
and that he was ready to ſet off that zol, & c. To this ples, 
the plaintift demurred, and aſſigned for cauſe, that it was no! 
in the plea aileged, that the plaintiff had notice of the tem- 
peſt, or of the damage, nor that he was requeſted to repair, 
By the Court, one objectiorr to the plea is, that it does nt 
ſet off any certain debt, but uncertain damages: and in fact, 
it does not appear by what covenant the landlord is bound to 
repair damages occaſioned by fire and tempeſt; the exception 
was introduced in the leſſees covenant tor his benefit, and to 
exempt him from repairs: but if the defendant can maintain 
any action againſt the plaintiff (his landlord) the ſum to be 
recovered is uncertain ; it muſt be aſſeſſed by a jury, and 
there is no pretence to ſay thit thoſe uncertain damages may 
be ſet off ro the preſent action. If the plaintiff has fairy 
laid out money on repairing what he was not bound to repair, 
perhaps a court of equity will give him relief. 
Rollock -. Dom- In an action of covenant on a leaſe of a houſe, brouglit 
raitt, Ea. 36 by the plaintiff againſt the defendant as affignee of the rh 
Geo. 3. B.R. 6 ginal leſſee; the breaches aſſigned were, 1ſt, for non-pay- 
Ter. Rep. 050. 8 4 8 K 1 
ment of half a year's rent; 2dly, for not repairing; the co 
venant for repairs, was, that the leſſee, his executors, ad- 
miniſtrators 


min 


any 
plea 
hou 
faul 
of a 

burt 
To 

mur 
lent, 
in c 
cont 
hre 

eſſe 
it is 

So 11 


fo ut 
The 
and 

pair, 
dow! 
&c. 

bridg 
ordiy 
ſonal 
the d 
ed, l 
to th 
paſt | 
bridge 
any 
way 
tract 


Action (Covenant). 


miniſtrators and aſſigns would during the term repair without 
any exception as tv fire. The detendant to the firſt breach 
pleaded —— and to the ſecond, that on ſuch a day the 
kouſe was by accident, and againſt the will, and without the de- 
fault of the defendant, or his ſervants or family, viz. by means 
ofa fire, which accid-:1tally broke out in an adjoining houſe, 
burned down. and deſtroyed, and has net fince been rebuilt. 
To this there was a general demurrer, and joinder in de- 
murrer. By che Court, On a general covenant like the pre- 
ſent, there is no doubt but that the leſſee is bound to rebuild 
in caſe of 2naccidental fire; the common opimon of mankind 
confirms this ; for in many leaf s an exception of accidents by 
fire is cautiouſly introduced into the leaſe, to protect the 
leſſee ; this liability of the tenant, is founded on the old law, 
it is fo laid down in Bro. 2 pl. 4. referring to 40 Ed. 3. 5. 
So in // alton v. Wat:rhouſe,®reported in 2 Sound, 420. and 
3 Keb. 40. TJudpment tor the plaiutiff (1). 

In an action ot covenant, it appeared that the defendants 
covenanted by articles or agreement, to erect and finiſh in a 
ſubltantial and work man-like manner, a bridge acrots the 
river Uſke, on or b<tore the 10th December then next; and 


Brecknock and 
Abergavenny 
canal navigation 
* Pritchard and 
others, Tr. 36 


to upliold and keep it in complete repair for ſeven years. 90. 3. 3-8: 


The declaration ſtated, that though the defendants did build 
and fin the bridge, they had not upheld and kept it in re- 
pair, for on ſuch + day it was waſhed, broken, and fell 
down, and that the defendants had not upheld and rebuilt it, 
&. To this the defendants pl-aded {inter alia that the ſaid 
bridge, by the act of God, by à great, unuſual, and extra- 
ordinary flood of water, fuch as ſuch bridge could not rea- 
fonably be expected to reſiſt, was, without the default of 
the defendants, or its being in their power to prevent, waſh- 
ec, broken, and fell down, &c. The plaintifts demurred 
to this plea, By the Court, It has been 1ſual for many years 
paſt to inſert covenants of this kind in contracts for building 
bridges. Tf the det-ndans had choſen to except any loſs of 
any kind, it ſhould have been introduced into the contract by 
way of exception: it is ſufficient to ſay here, that the con- 
tract of the defendants extends to this caſe, that they have 
not tuifill-d it, and therefore that they are anſwerable. 
judgment tor the plaintiffs. 


6 Ter. Rejr. 750. 


2 covenants.] In an action of covenant by the pla in- nyke of Nor- 
ut, as heir of the late Duke, againſt the defendant as exe- thumberland v. 
cutor of G. Errington, deceaſed. The declaration ſet forth a Eπνν,jEL& Hil. 


leaſe, by which the late Duke demiſed to G. E. and John 
Hard, certain collieries to hold unto the ſaid G. E. and J. V. 


— . — 


(1) This preciſe caſe was determined in Com. R-p. 626. Earl of Coe/- 
been v. Duke of Bolton, where a houſe being burncd down, the 
Ieflce was held liable to rebuild under a general covenant to _ : 

tlie 


34 Gee. 3. B.R. 
5 Tor. Ref. 522. 
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their executors and adminiſtrators, for twenty-one year, 
After the, rendendum follows a long ſtring of covenants c 
the part of the leſſecs, that they would work the collieries n 
a proper manner; and would once ia every fortnight delive 
in an account in writing of the quantity of coals workel, 
Sc. &c. which were thus introduced: and the ſaid G. . 
and J. W. for themſelves jointly and ſeverally, and for they 
ſeveral and reſpeftive heirs, executors, and adminiſtrators, i, 
and each of them doth covenant, promiſe, and agree to and with 
the ſaid Duke of N. his heirs and ajjigns, in manner foll7win, 
that is to ſay :”* after theſe followed a covenant by the lai 
Duke to pay to the leſſees, their executors or adininiſtrators, 
6l. 155. for every ton of coals worked by them fit for the 
London market, which ſaid allowance they the ſaid G. . 
and J. V. did, and each of them did agree to accept in full 
ſatistaction and diſcharge of all expences attending the 
working, &c. Then came a proviſo, that declared it to be 
lawful tor the leſſees to ſell and diſpoſe of not more than 
1000 tons of an inferior fort of coals, not fit for the London 
market, they, the ſaid G. E. and J. W. their.executors, &c. 
paying and accounting to the Duke, aſter the rate of 155. pet 
ton; the ſame to be paid at the end of every year. And i 
was turther agreed by and between the parties, that an ac- 
count ſhould be ſtated and ſettled between them once in every 
{ix months, as well of the working, as of the vend of the laid 
coals ; and that the monies appearing to be due ſhould ö. 
acounted for and paid by the ſaid G. E. and J. W. their eige- 
cutors or adminiſtrators to the ſaid late Duke, his heirs or 
aſſigus, at the end of each ſuch ſix months. © The declara- 
« tion then aſſigned two breaches, one that fince the deat) 
« of the late Duke, and the defer.dants teſtator, divers ac- 
« Counts had been ſtated and ſettled between the preſent 
* Duke, the plaintiffs, and J. Ward; and that althoug} 
*« 20,000!. appeatied to be due to the plaintiff, the ſame had not 
been accounted for and paid by J. . or the defendant.” 
The other breach was, that J. /7 ard had ſold divers quanti- 
ties of inferior coals, and that neither he nor the defendant had 
paid or accounted for the ſame : the defendant pleaded, mtr 
alia, that the faid F. I ard at the time of the making ol tlc 
{aid indenture, ſcaled, and to the ſaid late Duke delivered the 
ſaid indenture, &c. To this there was a general demurre?. 
By the Court, The firſt covenant in the leaſe, whereby the 
lefſces for themſelves jointly and ſeverally, and for their jevera: 
and reſpective heirs, executors, and adminiſtrators, covenant with 
the Duke, muſt according to the general rules of conſtruction, 
extend to all the ſubſequent covenants on the part of th! 
lefſees throughout the deed, unleſs there be ſomething in the 
nature of the ſubject to reſtrain them to the former part ot 


the leaſe: and there is nothing in this caſe that ſhould, on 


the 
ſubſe 
that 
cove 
there 
ſpon! 
uit: 
ceſſ. 
each 
tires 
ſufhc 
part | 
each 
nant 
were 
the t 
prece 
on 
ut | 
COVE! 
who! 
Ing e 
Co 
vena 
denti 
ſee a 
and: 
try, 
the d 
tiff, 
after 
lawf 
his b 
perſ 
any 
had 1 
quiet 
gatiy 
diver 
tft 
firſt! 
in th. 
to ſit 
of the 
pews 
conſe 
oc. | 
the d 
plain 


Action (Covenant). 381 


the nature of the ſubject, reſtrain them, ſo as to make the 


7 ſubſequent covenants only joint covenants: it is admitted | 
FA that the ſeparate liability of each of the leſſees extends to the 1 
* covenants that regards the working of the collieries; and 

del, chere is nothing in the nature of the thing to prevent that re- 

. ſponſibility attaching on the latter covenants reſpeCting the 

ho uits of that work, the produce of the mines: it was not ne- 

4 ceſ.ry to repeat in every covenant throughout the deed that 

with each cf the leſſces covenanted for hunſelf and his repreſenta- 

ing tires; the general words introduCtory to the covenants are 

Jate ſuffcient to extend to all the ſubſequent covenants on their 

on, part: it would not have anſwered the leſſor's purpoſe that | 
the each of the leſſees ſhould be bound ſeparately by the cove- 1 
. nants that relate to the working of the mines, unleſs each 0 
ful were allo anſwerable for the produce of thoſe mines. If | 
the the two covenants on which the breaches are aſſigned had 
4 hs preceded the leſſces covenants, there could have been no 

han veſtion raiſed as to the defendants being liable ſeparately. 

ton Bur it is immaterial in what part of a deed any particular 

Ar. covenant is inſerted; for in conſtruing it, we mult take the 

pe: whole deed into conſideration, in order to diſcover the mean- 

4 i ing of the parties. Judgment tor the plaintiff, 

. Covenants for peaceable enjoyment. |] In an action of co- Lloyd v. Ton- 

oy venant, the declaration ſtated, that the defendant, by an in- Lies, Ea. 27 

fad denture, dated 24th May, 1771, granted to the plaintitF in qt ogy 

1b ee a certain meſſuage with the appurtenances in Oſweſtry, 

5 ard alſo all other the meſſuages of the defendant in Oſweſ- 

1 try, together with all and fingular outhouſes, &c. and that 

Wy the detendant, by that indenture, covenanted with the plain- 

eath tif, „that the plaintiff, his heirs and affigns, ſhould there- 

* after for ever peaceably and quietly have, hold, &c. without the 

** lawful let, ſuit, entry, eviftiin, or interruption of the defendant, 

w_ his heirs, executors, adminiſtrators, or aſſigus, or any other 

| not perſ n or perſons claiming by, from, or under him, them, or 

Jn any of them, &c.“ The breach ſtated was, that the plaintiff 

(2 had not from time to time, and at all times peaceably and 

had quietly had, held, &c. (purſuing the words of the covenant ne- 

* gatrvely ) ; but that the defendant, on iſt July, 1783, and on 

the divers days and times, &c. diſturbed and hindered the plain- 

| the tiff in the uſe and enjoyment of two pews, appertaining to the 

ri: brit mentioned melluage, viz. the defendant ſometimes ſat 

the in the ſaid pews, at 2 of thoſe times put other perſons 

. to fit in the ſaid pews, without the leave and againſt the will 

with of the plaintiff, and at other of thoſe times locked up the ſaid 

tion, pews, and kept the ſame locked up, without the licence or 

the conſent, and againſt the will of the plaintiff, &c. per quod, 

| the Sc. to this there was a general demurrer. In ſupport of 

it of e demurrer, it was urged, that though the injury com- 

Tom plained of might be the ſubject of an action of treſpaſs, it 


could 


the 
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could not be the foundation of this action: for the cow. vile, 
nant on the part of the grantor being to indemnify the mean 
N againſt all lawful 1 and the breach a. bis eu 
igned being an unlauful treſpaſs of the grantor himſelf, the his ad 
covenant did not extend to ſuch torticus acts. By the Cour, Bu 
It is not neceſſary in this kind of action, that the pam celvec 
4 whom it is brought ſhouid have à title ; it is ſufficient lawfu 
if he does the act under a claim of one. Here the a itſelf the de 
aſſerts a title, for the detendant locked up the pew, which iz date 
as ſtrong an aſſertion of right as can well be imagined. gr anti 
Judgment for the plaintiff. vince 
Hurd v. Fletcher Lady Aſiley being ſeized in fee of certain premiſes inter- that! 
& a/. Executors married with Sir Fohn A/tley: after their marriage, in 1710 grant 
of Sir ſchn alt- ſhe and her huſband, by indenture, covenanted to levy « fine, afhgn 
ley, Nic. 19 a * » Covenanted to levy a ine, 8 
Geo.3. Doug. 43. the uſes whereof were declared to the huſband for lite, with and « 
power to mate leaſes, with the uſval reſtrictions, remainder the ſa 
to truſtees to ſecure the wife's jointure, remainder over, with may 
a joint power of revocation during their joint lives, and to non t 
declare new uſes: a fine was accordingly levied ; and after- inden 
wards by a joint deed, executed in 1753, they revoked all and t 
thoſe uſes declared in the indenture of 1716, which followed of m 
the huſband's eſtate for life, and l-aſing power, and limited ſeizec 
new uſes to the wife for life; and after ſeveral intermediate conti 
remainders, to Lord Tankerville in tail: after this new declz- forte 
ration of uſes, viz. in 1771, Sir John Aftley made a leaſe to York 
the plaintiff of the premiſes in queſtion, containing a cove- that t 
nant on the part of Sir John A/tley, „that the plaintiff, his on tf 
* executors, adminiſtrators, and aſſigns, ſhould have, hols, comn 
e ute, occupy, poſſeſs, and enjoy all and ſingular the ſaid de- pleas 
« miſled premiſes, &c. without any let, ſuit, trouble, inter- Ie1zec 
« ruption, or diſturbance of the faid Sir John Aftley, his Wl oc 
« heirs or aſſigns, er any perſon or perſons claiming, er t. Jeined 
« claim by, from, or under him. This leale was not agreeable the p 
to the leating power reſerved by the ſettlement ; and Lord open 
T ankerville, after the death of Sir John Aftley, and the deter. at th 
mination of all the intermediate eſtates, took advantage of the x 
the defect, and evicted the plaintiff: This action was ther- Yor] 
fere brought by the liſſee againſt the defendants, executors of Sir and 1 
John pon the covenant abovementioned; and the defendants for t 
pleaded, that Lord Tonkerville did not claim, nor was intitled Vor! 
| to the premiſes by, from, or under the ſaid Sir John Aſtley. At lic 
| the trial of the cauſe, there was a ſpecial verdict ſtating the tence 
above facts; and thc queſtion was, whether Lord Tanter- Hnall 
ville claimed under Sir John, or only under Lady A; if on 20 
under Sir Jahn, the plaintitf was entitled to maintain this claim 
action of covenant. By the Court, A fine, and the deed to Nate 
lead the uſes are to be conſidered as one conveyance ; but as ng t 
Sir John A/tley was a nece ſſary party to the {-cond declara- IG 
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vile, his Lordſhip certainly claimed under him, within the 
meaning of this coveuant. Sir John had covenanted againſt 
bis un acts, and the new limitations were created by one of 
his acts. judgment for the plaintiff. 

But though a covenant for peaceable enjoyment is con- 
ceived in the moſt general terms, 1t ought to be reſtrained to 
lawful interruptions, This was an action of covenant, and 
the declaration ſtated indentures of leaſe and releaſe, of the 
date of 27th and 28th April, 1780, whereby the defendant 
granted in fee, to one Boas, certain lands, within the pro- 
vince of New York, in North America; and covenanted 
that he was ſeized, &c. and had full power and authority to 
grant, &c. ; and alſo that the ſaid Boss, and his heirs and 
afhigns, might for ever thereafter have, hold, occupy, poſſeſs 
and enjoy the premiſes, &c. without the let, &c. ot him, 
the ſaid defendant, his heirs, &c. and ef and from all and 
every other perſon or perſons whomſcever, &c. The declara- 
tion then ſtated a grant in tee of the premifes, from Boos, by 
indentures of leaſe and releaſe, of 15th and 16th May, 1782; 
and then aſſigned as breaches, that the defendant, at the time 
of making the indentures between him and Boos, was not 
ſeized, &c. nor had any power to grant, &c. ; but on the 
contrary, the premiſes, long before, and at that time, were 
forfeited to, and veſted in the people of the State of New 
York, by virtue of an act of the ſenate and aſſembly; 2dly, 
that the plaintiff could not hold and enjoy the premiſes, but 
on the contrary thereof, was evicted by certain perſons, 
commiſhioned under the authority of the ſaid act. The 
pleas were, iſt, non eff füctum; 2dly, that the defendant was 
leized, and had authority to grant; 3dly, that the plaintiff 
l occupy and enjoy the preinifes, en each of rwhich iffue wes 
zaned ; Achly, that at the time of making the ſuppoſed act, 
the people of New York were ſubjects to the king, and in 


— 
1 


open rebellion againſt him and his government; sthly, that 
at the time of the ſuppoſed act of the State of New York, 
the plaintiff and detendant were ſubje ds retiding in New 
York, under the government and prote Aion of the king. 
and that the ſail indentures were executed to Bios, as truſtee 
tor the plaintiff; and that at that time, tie people of New 
York were ſubjects of the king, in open rebellion, &c. The 
replication to the 4th plea, ſtated the declaration of indepen- 
dence by the American people, on 4th October, 1776, and 
tinally the acknowledgment of their independence by the king, 
on 2d September, 1783; and that the king did relinquith all 
Claims to the government and territorial rights of the United 
States. The replication to the 57h plea was the ſame, ſtat- 
ing the city of New York to be pirt of the State of New 
York, and that the plaintiff and detendant, after th October, 
1776, refided in the city, under the protection of the king, 

during 
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during ſuch time only as his armies kept hoſtile poſſefion 
of the place: to both theſe replications there was a general 
demurrer, and joinder in demurrer: on the behalf of te 
plaintiff it was urged, 1ſt, that the defendant, at the time of 
entering into the covenant, that he was ſeized, &c. had ng 
a good title to the premiſes, as they were then veſted in the 
State of New Y ork by an act of! confiſcation ; 2dly, that 
the words of the covenant weie very comprehenſive, being 
without the let, Sc. of the defendant and his heirs, and a0 
and every other 3 or perſons whatſoever. But the Cour 
having no doubt about the law on the firſt queſtion, and 
thinking it would tend to the diſcuſſion of improper topics, 
would not permit it to be argued; and as to the ſecond 
queſtion, they thought it equally clear, for even a general war- 
rantry, which is conceived in terms more general than 
the preſent covenant, has been reſtrained to lawful inter- 
ruptions. | 

In an action of covenant on a leaſe for years determinable 
on lives granted by the defendant to the plaintiff, ir which 
the defendant covenanted that the plaintiff thould enjoy, 
&c. & without the lawful let, ſuit, trouble, hindrance, or 
* denial of or by him, or any other perſon lawfully claiming 
« under him, &c.” The declaration alleged, that the term was 
ſti] ſubfiſting, and that che plaintiff was never in poſſeſſion, 
or received the rents. That the plaintiff applied to the tenant 
to attorn, and on his refuſal, brought an ejectment to re- 
cover the poſſeſſion, which was defended under a leaſe grant- 
ed by the defendant to one Rogers for a term commencit., 
before the plaintiff's term; and that on the trial of that 
ejectment, the plaintiff was prevented recovering by reaſon 6 
the leaſe : by means of all which premiſes, the plaintiff was 
prevented holding, &c. The defendant pleaded, that tor the 
firſt half year of the plaintiff's leaſe, the p laintiff might 
have enjoyed, &c. but that for non-payment of the rent for 
twenty-one days after that half year, the defendant had a 
right to reenter, according to a proviſo in the leafe, and 
that he did reenter, &c. To this plea the plaintiff demur- 
red ſpecially, and affigned for caufe, that the defendant did 
not by his plea deny that che term granted by the defendant 
to the plaintiff was ſubſiſting, but only gave an argumentative 
anſwer to it, and that the plea admitted a cauſe of action, 
and was no anſwer to the declaration. By the Court, The 
plea cannot poſſibly be maintained, bend it gives no an- 
ſwer to the plaintiff's demand; the defendant's covenant for 
quiet enjoyment meant a legal entry and enjoyment, with- 
out the interruption of any other perſon, which could not 
have taken place here, on account of the prior leaſe granted 
to Rogers, and which was averted to be then ſubliſting 
Judgment for plaintiff, 1 
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ho In an action of covenant brought againit the defendants CY 
wy in their own right, who were executors of one J. A. for a 33 2” 3. C.B. 
the breach of covenant, it appeared that the detendants had aſ- 1 Hen. Black. 34. 
e of lioned 2 leaſe, belonging to their teſtator, to the plaintiff, by 
| not * of mortgage, and therein covenanted that they had 
the good title, and that it ſhould be Jawtul for the plaintiff 

m ſrom and after breach or default, &c. peaceably and quietly 
eing to enter, &c. (in the uſual way) without the lawful ſuit, 
4 a ſer, trouble, or denial, of or from the faid M. R. and S. §. 
the defendants) or either of them, their or either of their 

an executors, adminiſtrators, or aſſigus, or any other perſon or 
bh ten whomfoever ; the breach aſſigned was, 6 that the 
Doan plainziff was evicted in conſequence of a judgment in eject- 
war- ment obtained by one J. Y. having lawtul title to the pre- 

than miſes.” To this declaration the defendant demurred, and 

— aligned for cauſe, that it did not appear that J. T. had 

any. lawful title to the ſaid premiſes, by, from, or under 

able the ſaid . R. and S. S. (the defendants) or either of them, 

hich or by reaſon of any thing done by the ſaid defendants, or 

ors either of them.“ The plaintiff joined in demurrer: in the 

whe argument it was urged in ſupport of the demurrer, © that it 

ning did not appear that the title of J. 7. commenced by any act 

Was of the defendants, or prior to the aſſignment made by them 

ſou, to the plaintiff, who might therefore have been evicted by 1 
nan means of ſome act done by himſelf tince the aſſignment:“ 

Has and on this point the Court gave judgment for the detendants, 

wot and retuſcd the plaintiff liberty to amend the declaration, on 

wy the ground that they would not interfere to aſſiſt the plaintiff 

wr” in an action brought againſt executors in their own right, 

m ot who appeared only to have acted in the diſpoſition of the teſ- 

was tator's etfects. 

dhe Covenant to pay the land-tax.] In covenant for 771. 108. Hyde v. Hitt, 
Wight tor two years and a half of rent, due to the plaintiff under a 2 _ 
t for leaſe of two houſes and a piece of ground, for ſixty-one years, _ 
ad at 31], the defendant pleaded riens in arrere, and a ſet off for 

and money pai and on an account ſtated; and he allo paid 55], 

* nto court. Iſſues were taken on the two pleas, and on the 

t did mal there was a verdict taken for the plaintiff, ſubject to the 

dant opinion of the Court, on a caſe, which ſtated in ſubſtance, 

ative belides (che uſual and formal parts of a building leaſe) 

tion, 1 covenant on the part of the tenant to pay all taxes (the 

The and-tax only excepted) that the land-tax at the time of the 

an- leaſe made was only 31. 8s. but in conſequence of houſes bein 

t for built, an addition was made to the land-tax of Sl. 12s. ; the 

vith- queſtion was, whether the defendant was to be allowed this 

10 mcreaſe of land- tax on the improved rent? it he is, the poſtea 

nt p 


% be delivered to him; if not, a verdict to be entered for the 
plaintiff, By the Court, The tenant has ſtipulated by this 
covenant to pay all the taxes except the land-tax ; that is, 

If Cc the 
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Lc. EK, 0 Geo. 3 * 


the land-tax to hic“ by. law the landlord was then liable tu ju; the e 

Now the land-tax act directe the tenant h pay the land-tax may 
in the firſt inſtance, and to eu out rf the rent fo much f thy ed at 

rate as, in reſpect of the {aid rent, the landlord ſhould an aſcer 
ought to pay an bear ; and the landlords, both mediate an this 

immediate, according to their reſpective intereſts, are re- be gi 
quired to allow ſuch deductions: then the legiſlature did ng parti 
mean that the whole of the land-tax, in reſpect of al! the brouy 
rent, ſhould be borne by the ori inal landlord, but each was mage 

to make that allowance, in proportion to the rent which upon 

came to him: and Buller, mentioned a caſꝭ in this court tum 
in the year 1765, where 4. having granted a building beat une 
to B. at the yearly rent of 7l. which eſtate B. improved. and tae tf 
atterwards underlet for 541. per ann. was held only hable to thns 6 
pay the land-tax in proportion to the old rent (1). gal a 
Lowe v. Peers, Jod revenants. | In an uction of covenant, % % a Ner- ult, 
1% a riage contraet, it appeared to ariſe on a promiſe under the c. oblig 
2225, fendant's hand and ſeal, and in his own hand-writina, to tit ryiny 
effect following: I do hereby promiſe Mrs. Catharine Lit: marr 
« that | will not marry with any other perſon beſides hie cover 
f & ſelf: it I do, | agree to pay to the ſaid Catharine Liu: now, 
; « 1090]. within three months next aſter I ſhall marry avy tuſed 
s « boy elſe; witnets my hand, X. P. and ſeal.” This deed : the 
7 was executed in 1757, and in 1767 the defendant Pes mu tut 
7 ried another woman, whereupon this action was ouch. marr 
j The plaintiff averred in her declaration, that the had te. cover 
5 mn ined ſingle, and was always ready and willing to mari! tende 
5 him whilſt he continued fingle: but he married /. G. the has n 
5 breach was aſſigned in non-payment of the 1090). thoughts. ot co 
1 manded: the defendant pleaded nor ef faftum, On the ins, neith 
i there was a verdict for the plaintiff damages 1000. with does 
by leave for ihe detendant to move for a new trial, without colts, ther y 
j a new trial was afterwards moved for, with liberty a 0 to ma 
j move after wards in arreſt of judgment : upon ſhewing Cai, her, 
. the queſtions were, 1ſt, * Whether the jury could give any they: 
„ more or leſs damages than the 1000l. the ſpecific {um in the o! 
| « thedced?”” 2dly, « Whetherthis inſtrument is good enougi attert 
in law. to ſupport any action whatever?” Both motions plaint 
1 (viz. for 2 new trial and in arreſt of judgment) came on t0 be Auets 
. argued together by conſent. The motion for a new trial va not to 
! founded upon an objection to the direction given by the judge thou! 
N to the jury; which raiſed the 1ſt queſtion. ud the matt was Tr 
i in arreſt of judgment was tounded on reaſons tending to ſhew lance 
J the invalulicy of the inſtrument, as being in reſtraint of nal. non; 
q ringe; and this raiſed the ſecond queſtion. By TH FORE 
y CouRT, As to the firſt point, where the preciſe ſum 1s 1! right, 
3 this v 
| _ — — — 
(1) Same point, 1 T. 21. : S range 1191. and Bau A, 
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the eſſence of the agreement, the quantum of the damages 
may be aſſeſſed by the jury; but where the preciſe ſum is fix- 
ed and agreed upon between the parties, that very ſum is the 
aſcertained damage, and the jury are contined to it. Now 
this deed was the only evidence upon which damages could 
be given, It is a covenant to pay a ſtipulated ſum upon a 
particular event: the event has happened; the action is 
brought vpon ir; the ſpecified ſum of 1000. is found in da- 
mages: it is the particuler liquidated ſum fixed and agreed 
upon between the patties, and is therefore the proper quan- 
tum of the damages. What elſe could the jury have 
wund but this 10 ol. unleſs they had given intereſt after 
tue three months? (1) In reſpect to the validity of the deed, 
this agreement is in reſtraint of marriage, and therefore ille- 
gal and vide it is not an agreement to marry tae plain- 
tilt, but not to marry any one elſe; and yet the was under no 
obligation to marry him: ſo that it reſtrained him from mar- 
wing at all, in cafe the had choſen not to permit him to 
marry her. An action of covenant muſt be founded on the 
covenant, and the breach afligned within the words of it: 
now, if ſhe had requeſted him to marry her, and been re- 
tuſed by him, how muſt ſhe have aſſigned the breach? why, 
„that he being requeſted by her to marry her, he had re- 
* tuſed to do ſo;”” but what obligation was he under to 
marry her, or where was the ras of his covenant? his 
covenant ſays no ſuch thing as that he would marry her : 
tender and refuſal muſt apply to the thing (ſtipulated ; but he 
las not ſtipulated that he would marry her: as to mutuality 
of contract, the deed does not import ſhe thall marry him, 
neither doth her acceptance of it import _ ſuch thing. It 
does not follow from her acceptance of the deed, that the ei- 
ther underiiood he meant to marry her, or that ihe engaged 
to marry him: poſſibly he might not at all mean to marry 
her, though he bound himſelf not to marry any one elle : 
they are two quite different things ; one does not follow from 
the other: beſides, this penalty is ſet up againſt the defendant 
atterten years have paſſed without any intercourſe becween the 
plaintiff and him. "Theſe engagements ace liable to many miſ- 
chiets; to miny dangerous conſequences, and therefore ought 
not to be extended by implication. Another reaſon why we 
ſhould not ſtrain in favour of this contract is, becuuſe if there 
was really any mutual contract, under fair and equal circum- 
tances, the plaintiff will ſtill be at liberty to bring her ac- 
on; for a void bond can never ſtand in her way: THERE- 
FORE, we think, that what paſſed at the trial was perfectly 
right, that the meaſure of damages was the 10091. and that 
is was ſuch a contract, as ought not to be carried into exe- 


— 


(1) And Yates, J. ſaid, that, on a writ of inquiry, the inquiſicion 
auld have been ſet aſide, if leſs than the ſum ſpecified had been found. 
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cution; CONSEQUENTLY, let the rule for a new trial be di. 


charged; but the judgment muſt be arreſted. will e 
— 85 . The plaintiff brought this action upon a contract, by the 2 
Geo 3. BR which che defendant, a foreigner, undertook to come oe. for el 
5 Ter. Rep. 242. to England, in order to dance ballets at the Italian opera in tor al 
the Haymarket, called the King's theatre, or at ſuch other of the 
place as the plaintiff thould appoint. The defendant nere Th 
came at all; but it appeared, that during the time for which _—_— 
the defendant had engaged, there had been no licence from _ 
the lord chamberlain for the Ope:a-houſe, under the ſta- ſtand 
tute 10 Geo. 2. c. 28. though the plaintiff's company had cut de 
exhibited dancing entertainments there: but the plaintiff had ene 
a licence for performing muſical entertainments at a houſe 5o0l. 
in Hanover-ſquare, under the ſtatute 25 Ges. 2. c. 36. \2, pain 
no requeſt however was made to the defendant to perform IS, d: 
| there. A verdict having been given for the plaintiff, it was renday 
now moved to ſet that verdict aſide; and by the Court, Un- ought 
| der the ſtatute 10 Geo. 2, c. 28, no entertainment of the were | 
| ſtage, of which dancing is one, can be exhibited withouw whole 
the lord chamberlain's licence; and none having been ob- be ob 
; tained in this caſe, the plaintiff cannot call upon the defen- (0 pre 
} dant for the breach of an agreement, which, without ſuc! 1— 
; licence it was unlawful for him to execute. As to the cir- ſtatute 
; cumſtance of other performers having recovered on fimila: plaint 
p agreements againſt the plaintiff for their ſalaries, thoſe ver- many 
dicts are right, for being engaged to the plaintiff, and reads might 
: to execute the agreement on their part, they ought not to Was u 
: ſuffer becauſe he did not obtain a licence, which it was ni: whole 
butineſs to have procured: if the plaintiff had wiſhed the award 
f defendant to dance elſewhere, he ought to have given hin: In « 
notice of it. penalt 
2 8 Cvenants ſecured by a penalty or 9 There is « en 
B.R. 4 Bur, difference betwcen covenants in general and eavenants ſecure, ment! 
2228, , by a penalty or forfeiture. In the latter caſe, the obligee has plainti 
: his election: he may either bring an action of debt tor the 9 Wor 
: penalty, and recover the penalty (after which recovery 0! ing th 
the penalty, he cannot reſort to the covenant, becauſe thc week, 
ö penalty is to be a ſatisfaction for the whole) ; or it he doc 3 
{ not chooſe to go for the penalty, he may proceed upon th: 
0 covenant, and recover more or leſs than the penalty, tt: A. l 
; guoties. Per Lord Mansfield. 7 
; And upon this diſtinction they proceed in courts 0! damage 
{ equity. They will relieve againſt a penalty upon a compen— puarrer, 
| ſation; but where the covenant is to pay a particular ligu1- dreache: 
i dated ſum, a court of equity cannot make a new covenu!i 4 
9 for a man: nor is there any room tor compenſation or relict; the h 
; as in leaſes containing a covenant againſt ploughing up 2 2 furthe 
| meadow : if the covenant be nat to ploug h, and there be a pe- tained f. 
pon W. 


nalty, a court of equity will relieve againſt the penalty, 1 
w. 
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will even go further than this (to preſerve the ſubſtance of 
the agreement); but if it is worded, “ to pay 5l. an acre 
for every acre ploughed up, there is no alternative, no room 
for any relief againſt it, no compenſation ; it is the ſubſtance 


of the agreement. Per Lord Mansfield. 


339 


The defendant, in a leaſe of a farm from the plaintiff, Drage +. Brand, 


agreed therein not to cut any tree or trees growing ther 
upon, under a penalty of 5ool. The defendant, notwith- 
ſtanding this covenant, very much miſuſed the farm, and 
cut down almoſt every tree growing thereupon; in conſe- 
quence whereof the plaintiff brought debt for the penalty of 
5o20l. and upon nil debet pleaded, there was a verdict for the 
plaintiff, that rhe defendant owed the debt, and they found 
1s, damages and 40s. coſts. It was now moved for the de- 
tendant upon the 8th & gth Wil. 3, c. 10, (1) that the ju 

ought to have aſſeſſed the real damages ; for if this verdict 
were to ſtand, the plaintiff might take out execution for the 
whole penalty of 5ool. and his coſts, and the plaintiff will 
de obliged to go into chancery, which the ſtatute was made 
%o prevent. The Court, on conſideration, were of opinion, that 
a venire facias de novo ought to be au arded; and ſaid that the 
ſtatute was made for the benefit of defendants, and the 
plaint'tf was bound by the ſtatute, and obiiged to aſſign as 
many breaches in the caſe as he pleafed, that the damages 
might be aſſeſled by the jury upon each breach; and that it 
was not in the plaintiff's election to take a verdict for the 
whole debt as he had done in the preſent caſe; they therefore 
awarded a venire facias de novo, the verdict being dee Dive. 


377» 


e- Ea. 8 Geo. 3 
C. B. 2 70. 


In error from C. B. in an action of debt, to recover a Goodwin ». 
Crowle, M. 15 


penalty for the non-performance of articles of agreement be- 
teen the plaintiff and the defendant's teſtator; the agrec- 
ment was, that the defendant in the original action, now the 
plaintiff in error, ſhould fink a pit for the teſtator, and begin 
to work within fourteen days, and continue working and ſink- 
ing the ſame, day and night, the fix working days in the 
week, till it ſhould be completed: the breach aſſigned was, 


pr I 


cs. 


(1) By the tat. Sth & gth Will. 3, c. 11, it is enacted, that in 
det on a bond, or penal ſum for performance of covenants, the plain- 
uf may aflign as many breaches as he pleaſes, and the jury ſhall aſſeſs 
damages for ſuch as have been broken: and in cafe of judgment on de- 
rer, or by nl dicit, the plaintiff may ſuggeſt upon the roll as many 
dreaches as he ſhall think fit, upon which a werit of - enquiry ſhall go, to 
enquire of the truth of the breaches, and to aſſeſs the damages ſuſtain- 
e but the defendant may pay all damages and coſts, &c. and then 
there ſhall be a ſtay of execution ; but the judgment ſhall ſtill remain as 
« turther ſecurity to anſwer the plantiff ſuch damages as may be ſuſ- 
tained for further breach of any covenant in the ſame deed or writing, 
pon which the plaintiff may have a ſcire facias toties guolies. 


83 that 
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Cru. 357. 
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that he did not begin within the fourteen days, and continy 
ſinking, &c. the defendant pleaded, that he was ready to he. 
gin within the 22 days, but that it was agreed between 
him and the teſtator, that he ſhould firſt drive or tink a ſlough, 
or drain, &c. which took up twenty days, and fo he cou 
not begin to work the pit within the fourteen days. Upon 
deimurrer to this plea, and argument thereon, the court at 
C. B. gave judgment for the plaintiff, which he accordingly 
entered up for the whole penalty of 250l. and 231. 10s. coſt, 
It was objected for the vlaineiff in error, 1ſt, That it did not 
appear on the record that the plaintiff had ſuſtained any dg. 


mages; 2dly, That no writ of enquiry had been awarded t * 


aſcertain the damages; 3diy, That the judgment ought net 
to have been taken for the whole penalty, = only entered 
up as a ſecurity. By the Court, The true conſtruction and 
ſubſtantial juſtice of the act is, that tie penalty ſhall not be 
levied in any caſe whatever: but the judgment in this caſe 
being upon demurrer, it muſt be as uſual, to recover tc 
debt. The ſtatute directs, that the judgment ſhall be enterc! 
as heretofore ; but then it is only to ſtand as a ſecurity for thi 
damages ſuſtained. The plaintiiF is not to aſſign the breaches 
till after the judgment is given; if the plaintiff ſhould take 
out execution for the whole penalty, then is the time to 
complain: but there is no objection to the judgment as it 
ſtands; and on that ground only the court give their opinion, 
that the judgment muſt be affirmed. Lord Mansfield add, 
that in caſcs where the Court of Chancery order a judgm-nt 
to be given as à ſecurity, it is entered up in the uſual form, 
but the party cannot take out exccution upon it jor the fem 
in which it is given. 

The ſtatute of 8th & gth Will. 3, c. 11, § 8, was made 
in favour of defendants, and is highly remedial, calculate 
to give plaintiffs relief up to the extent of the damages hl. 
tained, and to protect detendants againſt the payment of u- 
ther ſums than what are in conſcience due; and alſo to take 
away the neceſſity of proceeding in equity to obtain relic 
againſt an unconſcientious demand of the whole penalty i 
caſes where ſmall damages only has accrued : and it 15 
in the power of a plaintiff to refuſe to proceed according ' 
that ſtatute in caſes within the proviſions of the ſection tc. 
red to; but he muſt aſſign the breach of ſuch covenants, © 
he proceeds to recover the ſatisfaction for: and if the defen- 
dant plead to iſſue, and the cauſe goes to a jury for tab 
the jury upon trial of ſuch cavſe muſt aſſeſs damages fc! 
ſuch of the breaches aſſigned as the plaintiff upon the trial 
of the iſſues, ſhall prove to have been broken. This cafe, 
which was brought by writ of error from the Court of Ex- 
chequer, was an action of debt upon articles of agreeme" 
containing divers ſtipulations of things to be done by " de 

tendant, 
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ſendant; and there was a penal clauſe, whereby the parties 
became mutually bound to cacu other in the penal ſum of 
. tor tic performance of the articles. I hc action was 
—— for that pena ty, and the plaintitf, in his declaration, 
all: ved the breach of ſeveral of the {ſtipulations entered into 
the detendant. Lheſe breaches were ſeverally denied by 
the detendant, and iflues were joined thereon : all che iſſues 
were found tor the plaintift, and a verdict given for him 
fir is, damages, for the dete nt n n of tne debt, and judg A- 
ment entered thereon. Ihe detendant brought this writ of 
eto, and aſſigned as error, inter alia, that although the 
plaintitt hid afligned ſeveral breaches of covenant, and upon 
the trial the iſſues ſound the teveral breaches fo aſhgned, 
y t the jury did not, according to the torin of the ſrature, 
ais any damages tor thc faid ſeveral breaches, or any of 
them. The cate was argued at Lord Aeny:'s houte, be- 
tore his Jordihip and Mr. fuſtice Buller, on 2 | June, 1794 ; 
aud Lord Kenyzn, Ch. J. and Buller, |. reported their opinion 
to the Lord Chancellor, as toliows lier frating the facts as 
above) Upon the policy of the ſtatute, upon the clear words 
of it, and upon the authority of Drage v. Brand, in 2 UI i. 
377, and Go:dwrn v. Crowle, in Crwp. 357, we are of op. 
non, that the judgment ought to be 'recerſed, and a werire 
de n;v9 awarded, to enable another j jury to atieſs proper da- 
mages, adapted to the injury tuitained by the plaintft, by the 
breaches of covenant complained ot by hum.“ 

So, in an action ot debt, for a penalty of 1001. upon ar- 
ticles of agreement between the plaintiff and the det. — 
in which each party bound himſelf to the other in 100l. 
the ahiding by the opinion of counſel, relative to the right bs 
certain goods. valued at 731. 188. 1 Th and which were ciai n- 
4 under a bill of ſale by both parties; the breach aihgned 

s, that the plaintiff was ready to pertorm his part of the 
agreement, and to draw up and ſettle by his attorney, a caſe 
tor the opinion of counſel; aud thit he prepired a draught 
of ſuch caſe, and tendered the ſame to the defendant tor 
lus approbation; and requetted the detendant to join in draw- 
ing up and ſettling, &c. yec that the defendant had not, &c. 
The defendant ſuffered judgment to go by default ; an! the 
plaintiff, without exccuting a writ of enquiry, took our cx 
cution tor the whole penalty, but indorſcd on the writ, /cvy 
731. 18s. 11d. beſides cofts and poundage. I: was moved, that 
the execution thould be {et atide, and the money reſtored to 
the deſendant, becauſe the plaintiff had not purtued the 
mode preſcribed by the ſtat. 8th & gth Will. 3, c. 11, 88, 
The Court ſug cited, that the preſent record would be er- 
roneous it they Gi not interfere ; and the counſel for the de- 


fendant then moved that the rule might be enlarged until 
Cc4 next 
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weil, RK in. 
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next term, and that the plaintiff might be at liberty to exe. 
cute a writ of enquiry at the next aſhzes, which wa 
ranted, 
Kingſton v. The different kinds of covenants. — There are three diff. 
— "+ ts rent kinds of covenants :—Firit, ſuch as are called mutu! 
cited in Jones 7. and independant, where either party may recover damanes 
Barkley, Tr. 21 from the other, for the injury he may have received by a 
— 38% Pe breach of the covenants in his favour, and where it is n9 
» 089. : _—_— 
excule for the defendant to allege a breach of the covenants 
on the part of the plaintitf. 

Secondly, There are covenants which are conditions ond 
dependant, in which the performance of one depends on th: 
prior performance of another, and therefore till this pi 
condition is performed, the other party is not liable to ar 
action on his covenant. | 

Thirdly, There are alſo a third ſort of covenants, which 
are mutual conditions to be performed at the ſame time, al in 
theſe, if one party was ready, and offered to perſe ru his 
part, and the other neglected or refuſed to perform his, he 
who was ready and offered, has fulfilled his engagment, and 
may maintain an action for the default of the other, thoug| 
it is not certain that either is obliged to do the firſt act. 

And the dependance or independance of covenants, is to 
be collected from the evident ſenſe and meaning of the pa- 
ties: and however tranſpoſed they may be in the deed, their 
precedency muſt depend on the order of time in which the 
intent of the tranſaction requires their performance. 

Mutual and independant Cvenantsj. One covenant can- 

338 not be pleaded againſt another covenant; thus in COvenant 
Black. 27 3. n (a). On a deed, whereby the plaintiff conveyed o the defendaui 
the equity of redemption of a plantation in the Welt In- 
dies, together with the ſtock of negroes upon it, in conſideta- 
tion of 5ool. and an annuity of 160). per annum, tor luis e 
and covenanted, that he had a good title to the plantation, 
was lawfully poſſeſſed of the negroes, and that the deten- 
dant ſhould quietly enjoy: the defendant covenanted witli 
the plaintiff, “ that the ſaid Boone (the plaintiff) well, ſuilb. 
Fully, and truly doing, fulfilling, and performing the \evcral 
agreements, covenants, &c, therein contained on his part t9 
be performed; he, the ſaid defendant, would well and truly 
pay the ſaid annuity,” The breach aſſigued was the non— 
payment of the annuity; plea, that the plaintift was not at 
the time of making the deed legally poſſeſſed of the negroes 
on the plantation, and had not a good title to convey. t 
which there was a general demurer. Per Lord Mansfeeit, 
the diſtinction is very clear, © where mutual covenants g0 4 
«© the whole conſideration on both ſides, they are mutual c- 


* ditions, the one precedent to the other; but where oy 
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exe. only go to apart, where a breach may be paid for in damages, 
Was there the defendant has a remedy in his covenant, and thall 
pot plead it as a condition precedent; if this plea were to be 
üiſte. allowed, any one negro not being the property of the plain- 
tua ar would bar the action. Judgment for the plaintiff. 
ages Afterwards the ſame party brought another action in the Boone 9. Eyre, 
by a court of common pleas, on the ſame deed, and the breach — 2 
Is 19 aſigned was for two years and an half arrears of the an- 1312, 
dans auity; concluding, and ſo the defendant hath not kept his cove- 
»nt, but hath broken the fame. The defendant pleaded, 1ſt, 
and That he hath not broken his covenant; 2dly, That the 
| the plantation and ſtock were over-valued, and worth leſs than 
pilur Bune, the plaintiff, had covenanted they were; and that 
) an Bane had no poſſoſſion, no title, and neither could nor did 
deliver poſſeſſion, &c. &c. all which were contrary to the 
nich covenants, &c. of the plaintiff; there were three other pleas 
ch in tothe ſame effect, to the firſt plea the plaintiff demurred ſpe- 
| his cally, and among other cauſes, aſſigned, that the breach laid 
„ he in che declaration was in the negative, © that the defendant 
and bath net kept his covenant, and the plea is likewiſe in che ne- 
ugh ve, that the defendant hath not broken the covenant. and 
in that reſpect is not iſſuable (1). To the other four pleas, 
8 10 the plaintiff demurred generally, and there were joind rs in 
par- all the demurrers. The court adjudged that theſe were mu- 
heir 11l covenants, and not one a condition precedent the per- 
the {rmance of the other, and ſo that one could not be pleaded 
in bar of the other: and per De Grey, CH. J. Where the 
an- participle doing, . Sc. is prefixed to a covenant, it 
want clearly a mutual covenant, and not a condition prece- 
IT dent. 
In- In an action of covenant, the declaration ſtated an inden- Campbell v. 
ra- ure, in which (after reciting, that the plaintiff had obtained Jones, Hil. 36 
ite ; etters-patent for an improved method ot bleaching mate- 6 T, Reps 370. 
'on, nals uſed in the manufacturing of paper, and that it had 
en- deen agreed between the plaintiff and the defendant, that in 
vith conſideration of 5o0ol. to be paid by the defendant to the 
th- plaintiff, in the manner hereinafter mentioned, he, the plain- 
ral it, ſhould teach and inſtruct the defendant, in his new and 
to improved method of bleaching and preparing ſuch materials, 
uly and permit him, during tie period of the patent, to bleach 
on- materials according to his ſpecification) contained a cove- 
| al nant, that & in purſuance of the ſ«id agreement, and for and 
oes in conſideration of the ſum of 250l. to the plaintiff paid 
10 
ud, NT ON 
100 (1) For tzvo negativ/s cannot make an iſſue which muſt confiſt of an 
n- ifirmative and negative of one and the ſame fact. So held in Hal- 
ey _ & Comb, B.R. 1 Lev. 183. and fince in Ch v. Bird, Exch. 6 
Il eo. 3. 
/ by 
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by the defendant, and of the further ſum of 2501 che. 
„ nanicd to be paid by the dejendant, to the plaintiff, in th: 
« manner hereinatter mentioned, he, the plaintiff, would, t 
ce the beſt of his ſkill, and with all poſſible expedition, reac 
« and inſtruct the defendant, in the manner and methed g 
« bleaching, &c. and the detendant, in confideration oft, 
« plaintiff's covenants, covenantcd that he would on cr. 
e fort February-25th, or j-oner, if the plaintiff ſhould bee 
< tat time have luffcieatly taught and inſtructed him, par 
to the plaintiff the further ſum of 25cl.” Ir then & 
forth a breach of covenant by the defendant, in not payins 
the ſaid further ſum of 250). on or before 2 5th Februar, 
or at any time ſince; to this declaration there was a ſpeci} 
demurrer, and the cauſe aſſigned was, that it appearcd by the 
declaration, that the plaintiff had covenanted to teach, en 
that the defendant had covenanted to pay, but it was nr 
averred that the plaintift had in fact taught the defendant, &c, 
In ſupport of the demurrer, it was contended, that the plan- 
tiff 's teaching the defendant was a condition precedent to th! 
plaintiff 's right to demand the 2501. By the Court, Whether 
theſe covenants be or be not independant of each other, mut 
depend on the good ſenſe ot the caſe ; if any thing is to |: 
done by a plainuft before his riglit of action accrues on t 
defendant's covenant, it ſhould be averred in the declaration, 
that that thing was donc: where there are mutual g rome, 
yet it one thing be the contideration of the other, there 
performance is neceſſary to be averred, unleſs a day i . 
pointed for performance, Per Halt, Cn. J. Salk. 113, It « 
day be appoimed for the payment of the money, and tle 
day is to happen before the thing can be perlorimed, an 
action may be brought for the payment of the monty be- 
tore the thing be done. lid. 171, Upon the authority of 
theie caſes, the judgment of the Court mult be in favour 9 
the plaintiff; if upon the true conttruction ot the deci, 
a certain day be fixcd for the payment of the money, ans 
the thing to be done may not lappen till after. The pat 
in this cate covenants with all poſſible expedition, not by and 
nxed time, to inſtruct the defendant ; and, in conf:deration 0: 
the plaintiff 's covenant, the defend»nt covenants that he wii, 
on or before 25th February, or /-5ncr, in caſe the plaintifi 
ſhould have initructed the defendant, pay him the furthe! 
{um of 250). ſo that the intent of the parties appears clear 
to be, that the payment might be accelerated, but not in u 
event delayed. But another ground on which the plaintiff 1 
entitled to judgment is this, that the teaching of the defen- 
dant is not the whole conſideration of the covenant to pa); 
the agreement of the parties is, that in conſideration ot 0! 
entire ſum of 5ool. the plaintiff ſhould teach and inſtruct 


the defendant in the art of bleaching the materials tor mak 
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17 paper, AND permit him, during the period of his patent, 

o bleach ſuch materials according to his ſpecification ; and 
though this ſum is divided into two ſums of 250}. each, and 

5 ny paid at different times, no part is denomunnted to be 

the conſideration of uſing the patent, nor any part as the 
conſideration of teaching, but one integral ſum is adapted to 

the whole ; under this agreement the defendant has a pertect 

tile to uſe the patent, and the inſtruction of the defendant 

cumot be taken to be the moſt material pait of the confi- 

deration, as the ſpecification mult be ſuppoſed to contain 

tull inſtruction for that purpoſe, though ſome advantage 

might ariſe from the aſſiſtance of the inventor. The diſ- 

unction (1) is clear: where mutual covenants go ts the whole 

of the conſideration on both ſides, they are mutual cove- 

aants ; but where the covenants go only to a part, and where 

2 recompence may be had in damages, it is a different thing. 

Now here the covenant to teach is but part of the confidera- 

an of the 500l. for not doing which, the deiendant may re- 

cover a recompente in damages, and the agreement of the 

plaintiff having been executed in part, by transferring to the 

defendant a right to execute his patent, he ought not to 

kcep that right without paying the remainder of the con- 

bderation, becauſe he may have ſuſtained ſome damage by 

the plaintiff not having inſtructed him. Judgment for che 

plaintiff, 

do, in an action of debt, the declaration ſtated certain ar- Terry and an- 
ticles of agreement, whereby the plaintiffs, in conſideration 28153 _ 
of the ſum of 3800l. to be paid as thereinafter mentioned, 35 Ges. 3. C. n. 
did jointly and ſeverally covenant with the defendant and s Hen. Flack, 
others, to erect a certain building for a manutaQtury at? 9. 
Ouery St. Mary, in the county of Devonſhire, according to 

certain drawings and plans, and alfo that the ſaid building 

flould be in every reſpect fin;hed and completed, on or before 

the 29th day of September then next: in conſideration where- 

vt, the defendant and rhe other perſons, parties to the ſaid 

aticies, covenanted to pay the 38001. in the following man- 

ner, that is to ſay, 12661. 13s. 44. as ſo2n as the ſecond floor 

Haul be laid; the further ſum of 12661. 13s. 4d. as ſoon as 

the fourth floor ſhould be laid ; and the — tum of 

12661. 138. 4d. as foon as the whole building ſhould be covered 

it, and fully finiſhed and completed: the declaration then aver- 

red, that the plaintiffs, atter making the ſaid articles, did 

build, erect, and finiſh the ſaid building, according to the 

laid drawings and plans (except as hereinafter mentioned) 


and that the building would have been in every reſpect finiſhed 


—_— 


— COR 


(1) Boone v. Eyre. 


and 


Duke of St. Al- 
burns v. Shore, 
Tr. 29 Geo. 3. 
a0 H. . 
H$lack. 270. 
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and completed on or before the 29th day of September, acconliny 
to the tenor and effect of the ſaid articles, but that the d. 
fendant and the other parties had made divers alterations and ui. 
viatiens, and deviated from the drawings and plans, whereby th 
plaintifts were not only hindered and prevented from finiſhing 
and completing the building on or before the ſaid 2gth dy 
of September, but alſo obliged to perform certain other 
extraordinary work, over and beſides what was originally 
deſigned and ſtipulated for; it- was then averred, that the 
building and the extraordinary work, &c. had been (ur. 
veyed, and that the plaintiffs reaſonably deſerved to have tle 
lum of 705gl. 1s. 94d. excluſive of the ſum of 150). as x 
further allowance for divers expences not included in the 
articles: the breach aſſigned was the nonpayment of any of the 
ſums of money in the articles of agreement ſpecified ; there wen 
alſo, the common counts for work and labour, &c. To 
the firſt count, there was a general demurrer, and to the 


others nil debet was pleaded. By the Court, Ihe oniy quc- he mak, 
tion in this caſe is, whether the covenants were dependant, 27eem 
and whether the completing the building was a precedent ment, | 
condition? now it is a rule long eſtablithed in the conſtruc- plaintif 
tion of covenants, that if any money is to be paid betore 520 of 
the thing is done, the covenants are mutual and indeper- ſaid ag 
dant (1), and this principle applies to the preſent cafe; tor paint. 
the plaintiffs covenant to finiſh and complete the building was in 
on or before 29th September, in conſideration of which, tle agreem 
defendant covenants to pay 38ool. by inſtalments, viz. a decline 
certain ſum when the ſecond floor ſhould be laid, a further bart, 
ſum when the fourth floor ſhould be laid, and the re- fue c 
mainder of the money when the whole thould be covercd the ſe, 
in and finiſhed : by the terms of the contract theſe two ſe- Unleſ 
veral ſums of money were to be paid, before the thing to be to do, 
done was done ; the plaintiffs theretore were clearly entitled is not 
to their action for the money, without averring pertorm- forth 
ance, and the defendant to his remedy on the coyenants. ever t 
Judgment for the plaintiff, ſeque 
Covenants dependant on the performance of a precedent c01- the p 
dition, } In an action of debt tor 500l. (the penalty con- a C01 
tained in C.rtain articles of agreement) the declaration ment 
{tated an agreement for the ſale of lands, whereby the dex Bion 
fendant was to purchaſe of the plaintiff certain lands, at the and 
price of 2594]. to be paid at Lady-day then next, in the 6 to 
manner therein mentioned, viz. the plaintiff was to accept « 
a conveyance and ſurrender of certain premiſes of the 4 
wn pi 

6 m 

the | 


(1) For this Baller, J. who delivered the opinion of the Coutt, cited 
Sharpe v. Sharpe, in 1 Salk. 170. 1 Lord Raym. 662. Comyns Rep. 98. ol 
and 12 Mod. 425; alſo Pordage v. Cole, in 1 Saund. 319. 


defend- 
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4fendant, at the price of 18201. and have the remain- 


br of the purchaſe-money paid to him on execution 


of the conveyances ; and it was therein agreed, that all tim- 
ber-trees, elms, and willow-trees, which then were upon any 


| of the above eftates, ſhould be fairly valued by two appraiſers, 


and the prices or values theresf paid by the reſpective pur- 

chaſers of the eftates at the time before mentioned; it was alſo 

greed, that in caſe the plaintiff ſhould not be able to make 

a good title to the eſtate before March 24th then next, the 

zzreement ſhould be void; the declaration then proteſting, 

that the defendant had not done any thing on his part, &c. 

averred, that the plaintiff had ever heen and was capable, ready, 

and willing to make a good title to the defendant, and to execute 

and cauſe to be executed neceſſary and proper conveyances, 
c. &c. &c. and aſſigned a breach in the performance of 
the articles on the part of the defendant, that he did not nor 
would accept the title. I he defendant pleaded, 1ſt, That the 
plaintiff was not capable, ready, and willing to make, nar could 
he make 4 good title to the defendant, according to the ſaid 

agreement; 2dly, That after the making of the ſaid agree- 

ment, and before the Lady-day next enſuing the date, the 
plaintiff cut down divers, to wit, 500 of the ſaid timber-trees, 
520 of the ſaid elms, and 500 of the ſaid willow-trees, by the 
laid agreement agreed to be valued and paid for, whereby the 
plaintiff diſabled himſelf from performing, and it became and 
was impoſſible nf him to perform and fulfil the ſaid articles of 
agreement on his part, &c. for which reaſon, he the ſaid defendant 
aeclined and refuſed to carry the ſaid articles into execution on his 
part, as he lawfully might. Ihe plaintiff replied, and took 

iſſue on the firſt plea, and there was a general demurrer to 
the ſecond plea, and joinder in demurrer,—BY THE COURT, 
Unleſs the plaintiff has done all that was incumbent on him 
to do, in order to create a performance by the detendant, he 
is not entitled to maintain the action. If he has not fer 
torth a ſufficient title, judgment muſt be againſt him, what- 
ever the plea is, and if the plea be a good bar, the ſame con- 
ſequence muſt follow: it has been argued on the part of 
he plaintiff, that the agreement reſpecting the trees, was 
a condition precedent, and therefore a breach of that agree- 
ment could not be pleaded in bar of the action. But m 
Hane v. Eyre, the court of king's bench laid down a clear 
and well founded diſtinction, that © where a covenant went 
© to the whole of the conſideration on both ſides, there it 
* was a condition precedent, but where it did not go to the 


* whole, but only to a part, there it was not a condition. 


* precedent, and each party muſt reſort to his ſeparate re- 
* medy;” and for this plain and obvious reaſon, becauſe 
the damages might be unequal. Now we found our opi- 


Won in the preſent caſe, on the ground of the — in 
oong 


397 


Kingſton v. 
Preſton, Ea. 13 
Geo. 3. B. R. 
cited 2 Doug. 
622 


juſtice if the plaintiff were to prevail; the efſence of 1: 
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Boone v. Eyre, which we think a fair and ſound one: thenty 
queſtion is, Whether the covenant of the plaintiff goes u 
the whole conſideration of that which was to be Gone 
the defendant ? Now the plaintiff clearly covenanted to cy. 
vey an eſtaic to the defendant, in which all the timber gror. 
ing on the eſtate was neceſſarily included. The timber un 
not disjoined from the eſtate by the ſeparate valuation & |; 
it was expreſsly agreed, that all trees, &c. which then wer 
upon the eſtates ſhould be valued ; but it is not permitted u 
a party contracting to convey land, which includes the 
timber, by his own act to change the nature of it, betwen 
the time of entering into the contract, and that of perform. 
ing it: there may be caſes, where the timber growing 0 
an eſtate, is the chief inducement to a purchaſe of thi 
eſtate; but it is not neceſſary to enquire, whether it be tle 
chief inducement to a purchaſe or not? for if it may be 
any ſort a conſideration to the party purchaſing, to have tl: 
timber, the party felling ouglit not to be permitted to alte 
the eſtate, by cutting down any of it; this is not an aQion 
of covenant, where one party has performed his part, but i 
is brought for a penalty, on the other party refuſing to exe- 
cute a contract; but to entitle the party bringing the aftim u 
a penalty, he ought punctually, exattly, and literally to camp lt 
his part; we are therefore of opinion, that the plea b 
good bar to the aCtion, and on this we give judgment. 
Where the plaintiff declared, that the defendant cove- 
nanted, that at the end of a year and a half, he would ge- 
ſign his buſineſs of a mercer, in favour of the plaintiff :nd 
another, who ſhould execute deeds of partnerſhip for fon 
teen years, and that immediately after the execution of ſuch 
deeds, he would permit the plaintiff and ſuch other, to carry e: 
the ſaid buſmeſs in the defendant's houſe ; and that the plair 
tiff covenanted, that at and before the ſealing of the ai? 
deeds, he world procure good and ſufficient ſecurity to be gives 
to the defendant, to ſecure to him 250l. per month, um 
the value of the ſtock ſhould be reduced to 4090!. ani 
aſſigned a breach, that he was always ready to perform hs 
part, but that the defendant had refuſed to ſurrender and giv! 
up his buſineſs at the time fixed: the defendant pleaded, it, 
That the plaintiff id not offer ſufficient ſecurity ; 2dly, Thit 
he did not give ſufficient tecurity for the payment of the 
250. &c. The plaintiff demurred generally to both pleas. 5 
the Court, In the caſe before us, it would be the greateſt uu. 


agreement was, that the defendant ſhould not truſt to tl! 
perſonal ſecurity of the plaintiff, but, before he delivered vp 
his ſtock and butineſs, ſhould have good ſecurity for the 
payment of the money; the giving ſuch ſecurity, therefir: 
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muſt neceſſarily be a condition precedent, and performance 
4-5uld have been averred. Judgment for the defendant. 


399 


ln an action of debt, to recover 211. on certain articles of Goodiſon w. 


agreement, it appeared on oyer of the articles, that the plain- tun, Tr. 32 


. Geo. 3. B. R. 
if had thereby agreed, that he would on or before 2d Sep- * ke 


-mber then next, by ſuch conveyances, &c. grant, fell, and 
releaſe, aſſign, and ſurrender, or otherwiſe convey 'to the 
lefendant, certain premiſes, in conſideration whereof the 
defendant covenanted to pay to the plaintiff 2101. on or be- 
tore 2d September then next ; on failure of complying with 
the above agreement, the defendant was to pay to the plain- 
if the ſum of 211. and if the plaintiff did not deliver the 
ſtate according to the before-mentioned 2 then he 
was to pay the defendant 211. It was further agreed be- 
tween the parties, that the plaintiff ſhould take up the copy- 
hold as follows, viz. that the plaintiff ſhould take it up 
ether for the defendant or his wite as they ſhould agree at 
the time that the plaintiff ſhould take it up for himſelt ; that 
each party ſhould pay ſhare and ſhare alike, including the 
expence. The defendant pleaded, iſt, Non e/? fatium; 2diy, 
That the plaintiff did not on or before 2d September, by 
ſuck conveyances, &c. grant, fell, and releaſe, aſſign and 
ſurrender ; 3dly, That the plaintiff did not on September 


2, or at any time ſince, grant, fell, and releaſe; 4thly, - 


That the plaintifF at the time of the making of the articles. 
nil habuit in tenementis. To the three laſt pleas the plaintiff 
demurred generally. By the Court, Where there are dependant 
cent, no action will lie by one party, unleſs he have 
performed, or offered to perform, his covenant ; then the 
queſtion is, Wnether theſe are, or are not dependant covenants ? 
and they certainly are; the one is to depend on the other: 
when the one party conveyed his eſtate, he was to receive 
the purchaſe money, and when the other parted with his 
money he was to have the eſtate ; they were reciprocal acts, 
% be performed by eachother at the ſame time: ar it is a 
(tiled principle, that if they be dependant covenants, per- 
tormance, or the offer to perform, muſt be pleaded on the 
aue part, in order to found the action againſt the other, 

ſudgment for the defendant. 
his was an action of covenant, brought in the court of 
ommon pleas, for non-payment of rent tor three years and 
quarter, due at Lady-day, 1795, n an indenture of demiſe, 
om the defendant in etror, to the plaintiff 11 error, for 
even years, from Chriſtmas, 1791, at the yeariy rent of 
bol. payabic quarterly: the leate contained the uſual cove- 
nants, that the leflee thould pay the ret, keep the premi es 
in repair, &c. and there was a proviſo hat the leiſee might 
«termine the term at the end of the firſt tree or five years, 
grmng fix mouths? previous notice to the leſſee, aud _ 
I Tn 


Porter : Shep- 
hard, in Er. Ea. 
36 Geo. 3. B. R. 
6 Ter. Rep. 665 
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then and in ſuch caſe, from and after the expiration of the fo 


three or five years, and payment of all rents and arrears g 
rent and duties on the tenant's part to be paid, and performans 
of the covenant on the part ot the leſſee, until the expiratiq 
of the ſaid firſt three or five years, the indenture and cu 
clauſe therein ſhould ceaſe and be utterly void. The defentan 
pleaded, that as to the rent due at Chriſtmas, 1794, nothin 
was in arrear, and as to the reſidue of the rent, claimed frag 
Chriitmas 1794, to Lady-day, 1795, that fix months te. 
fore the end of the firſt three years, he gave notice to the 
leſſee of his intention to quit, which notice the leſſee ac: 
cepted, and that at the expiration of the ſaid notice, he gar 
up the poſſeſſion, &c. The plaintiff below replied to the tri 
part of the plea, that the rent due at Chriſtmas, 1794, ws 
in arrear and unpaid; on which iſſue was joined, and which 
iſſue was found for the defendant; and as to the other par 
of the plea, that the defendant did not pay all rent, and ar- 
rears of rent and duties on the tenant's part to be paid, &: 
and perform all the covenants contained in the indenture, on 
the part of the leſſee, until the expiration of the firſt three 
years, &c. There was a demurrer to the latter part of the re- 
plication, in which theſe cauſes were aſſigned ; that the 
plaintiff did not thereby traverſe or deny any of the matters 
contained in that part of the plea, to which the ſame was 
meant to be a replication, but attempted to introduce a col- 
lateral and immaterial iffue, and that the replication did no! 
Tuſtain the action or ſupport the declaration; the plainitt 
below having joined in demurrer, the court of common 
leas gave judgment in his favour ; and then the defendant 
— brought a writ of error, and aſſigned errors, &c. . 
the Court, there is no ground to impeach the judgment 
given in the court of common pleas ; conditions are to be 
couttrued to be either precedent or ſubſequent, according to 
the fair intention of the parties, to be collected from tic 
inſtrument, that technical words, if there be any to ci 
counter ſuch intention (and there are none in this cale) 
thould give way to that intention; the proviſo on which tit 
leſſce's power to determine the term ariſes, ſays, that if lie 
ſhall give a certain notice, then from and after the expiration 
of the firſt three or five years, and payment of all rents and 
duties, and performance of the covenants on the part of the 
leſſee, the indenture ſhould ceaſe and be utterly void; there- 
fore certain other things beſides giving the notice, were to be 
pertormed by the leſlee. namely, che payment of all rents 
and duties, and performance of all covenants ; but the tenan 
here contents bimſelf with ſaying, that he gave due notice, 
and does not pretend to ſay, that the rents and duties welt 
diſcharged, and the other covenants performed: there 15 10 
doubt, however, from the words of the proviſo, but F- 
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an and after create a condition precedent ; am there is as 
little doubt reſpecting the intention of the parties: the land- 
lord did not mean, th :t the li ſſee ſhould have it in his power, 
to put an end to the leaſe, leaving him, the leſſor, to pay 
all the duties, and to put the eftate in repair; the meaning 
evidently was, that the leſſee ſhould not have the benefit of 
the proviſo, without doing the whole of what he had un- 
{-rtaken to do, and not merely a part: then it is chjected, 
that the landiord ſhould have thewn in his replication, what 
duties were not performed; but the provito was intro- 
lnced for the benevit of the tenant, and before he can take 
advantage of it, he muſt thew that h: has done every thing 
thit was required of hum. Judgment athrmed, 


401 


And if the performance of a precedent condition, be pre- Hotham & at 
rented by the neglect or default of the other party, it is z. Ea. Ind. 


equal to a performance. In covenant on a charter- 
party of affreightment; the declaration, after ſtating ſe- 
reral parts of it (by which it appeared, that notwith- 
landing the plaimiff had let the thip to freight only 
G03 tons, the company were to lade on board as many 
more goods as the ſhip could in ſafety carry), con- 
tained a covenant, that no allowance ſhoul.} be made for 
thort tonnage, w2/eſs the ſame ſhould be certificd by the defen- 
iant's trefidents, agents, ar chiefs and councils, or ſupercargoes, 
from whence ſhe ſhould receive her laſt diſpatch ; and alſo unleſs 
ſuch thort tonnage be found and made to appear, on her ar- 
rival in the river Thames, upon a ſurvey to be taken by 
four ſhip-wriglits or others. to be inditterently named and 
choſen by the defendants and the plaintifits; the declaration 
then ſtated, that although the defendanis loaded and put on 
board gools to the amount of 903 tons, and although the 
ip could have ſafely brought 1-0 tons more, the deſen- 
Gnts, their factors and aitigns, wholly refu'ed to put any 
moe goods on board: mne defendants pleaded, 1ft, That the 
[hip was not cipable of taking in more than 903 tons, on 
which iſſue was taken; and, 2diy, That the allowance 
claimed for that ronnage, was not certified by the company's 
prelident, &c. Replication, that the plainntts requeſted the 
company's agent*, &c. to certify the deficiency, and that 
"ey wholly retuſed. Rejoinder, taking iſſue on that fact: on 
ihe trial, the jury found a verdict for the plaintitts on both 


Tres, and it was afterwards move! in arreſt of judgment; 


ind the ohjections were, & that the certificate previous to 
ie ſhip's failing from the Eaſt Indies, and the turvey af er 
zer arrival in the Thames, were conditions precedent to the 
paintifts right to recover for ſhort tonnage, and being ſuch, 
nd performance not being averre.|, it was a radical defect 
in the plaintitf 's title, not cured by verdict, but objectionable 
m arreſt of judgment. By the Court, There are no preciſe 

Vor, I, | 1D d technica! 


Co. Hil. 27 
3. B.R. 
1 Ter, Re. 633 
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technical words required in a deed, to make a ſtipulation accare 

condition precedent or og neither doth it depend on would 
the circumſtance, whether the clauſe is placed prior or pa. 5th, 6 
N terior in the deed, fo that it operates as a proviſo or cove- and th 
: nant ; for the fame words have been conſtrued to operate a; bough 
either the one or the other, according to the nature of tle agrees 
tranſaction; the merits, therefore, of the preſent queſtion purch 

mult depend on the nature of the contract, and the acts to by he 
be performed by the contracting parties, and the ſubſequent hgned 
facts diicloſed on the record, which have happened in con- forme. 
ſequence of this contract; it is unneceſſary to ſay, whether ad ne 
f the clauſe relative to the certificate be a condition precedent the 25 
j or not, for granting it to be a condition precedent, yer the 1700. 
plaintiff having taken all proper ſteps to obtain the 'certin- and al 
| cate, and it being rendered impoſſible to be performed by th clapſe 
| neglect and default of the company's agents, it is equal to and u 
1 performance; this is evident from common ſenſe, and it was to the 
[ ſo held in Roll's Abr. 445, and many other books. If fo, Hate. 
there was a right of action once fairly veſted in the plain- nc), 
. titts, fro the defendants not having fully laden the thip be- we e 
. fore ſhe left India, which they were by their covenant bound {cribe 
to do: for all that is neceſſary prima facie to tound an in all 

action of covenant upon is, that the covenant ſhould be firſt, 

broken; and this right of action, once veſted, was only ca- lame 

pable of being diveſted by a ſubſequent n:nfeaſance ; namely, none 

by not taking the proper ſteps to procure a ſurvey aſter the reral 

arrival of the thip in the river Thames; this, therefore, pleach 

being a circumſtance, the omiſſion of which was to defeat That 

the plaintiff's right of action, once veſted, whether called the a; 

by the name of a proviſo, by way of defeaſance, or a con- the de 

dition ſubſequent, it muſt in its nature be a matter of de— 2dly, 

tence, and ought to be ſheœn by the defendants; and as they tered 

have not intiſted on it, though they have inſiſted on tit der, y 

want of a certificate, we muſt after verdict take it, that the n 

fact did not exiſt, and it will follow as a conſequence, that 90 

there is no ground far arrefling the judement. Go 

Philtips v. In an action of aſſumptit, for the non-performance of a of ſa 

Fielding, M. 33 ſpecial agreement, the declaration (which was very long over 
1 contained nine counts; the firſt of which ſtated, “ that tie bad © 

123. plaintiff was about to expoſe to ſale, and to ſell by way 0% becat 

public auction, a certain copyhoid ettate, under the follow perto 

ing conditions: 1ſt, thut the higheſt bidder ſhould be the pur- __ 

chaſer : 2dly, That no perfon thould advance leſs than 2. „con 

at each bidding: 3dly, That the purchaſer ſhou!d pa "tate 

| down immediately a depoſit of 20l. per cent. and ſign an ſpect, 
ew for payment of the remainder on or before — 

hriſtmas-day next, on having a gend title: gthly, That the = 

| purchaſer ſhould have a proper ſurrender af the eftate at hi- ate | 

own expence, on payment of the remainder of the purchaſe Money: gree 


acc ordin? 
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according to the third condition, at which time the purchaſer 
would be entitled to the rents and profits: it then ſtated the 
5th, 6th, and 7th conditions of ſale : that the fale took place, 
and the defendant was the higheſt bidder for the eſtate, and 
bought the ſame at 1701. and then and there ſigned a certain 
agreement in writing, whereby he agreed to become the 
purchaſer of the ſaid premiſes, at the price of 1701. where- 
by he became liable to pay, &c. the breach was then aſ- 
bgned, that although the plaintiff had wel and truly per- 
formed the conditions of ſale on his part, yet the defendant 
did nat pay down immediately the depofit, nor did he on or before 
the 25th day of December, 1791, or at any other time pay the 
ol. purchaſe money, although ſo to do he had been requeſted, 
and although the time limited by the conditions of tale had 
elapſed, and although the ſaid plaintiff had aiways been ready 
and willing, and had frequently offcred to make out @ good titie 
to the ſaid eftate, and to make a proper ſurrender of the ſuid 
Hate. to the ſaid defendant, on payment of the ſaid purchaſe 
mmey, &c. In the 2d, 3d, 4th, and 5th counts, the reſpec- 
tive eſtates which the plaimiff was about to ſell, were de- 
ſcribed as being really different from each other (1) ; but 
in all other reſpects thoſe counts were ſimilar to the 
firſt, reciting the ſame conditions, and containing the 
lame allegations; the remaining four were the common 
money counts : to the five firſt counts, there was a ge- 
neral demurrer, and to the four laſt non aſſumpſit was 
pleaded. In ſupport of the demurrer, it was objected, Iſt, 
That the plaintiff had not ſhewn a ſuſſicient pertormance ot 
the agreement on his part, by ſtating an actual ſurrender to 
the defendant, or a tender and retutal, which is equivalent ; 
ly, Though he ſtated he was ready and willing, and dt- 
tered to make a good title to the eſtate, and proper ſurren- 
der, yet he did not ſhew <vhat title. The caſe was argued 
at conſiderable length; AND THE COURT, after cenſuring 
m very ſtrong terms, the length of the declaration (winch 
Gould, J. ſaid might have r. ferred generally to the conditions 
of ſale, ſet forth in the fürſt count, without repe: ting them 
over again in the ſubſequent counts) held, that it was clearly 
dad on both the grounds inſiſted on in the argument; firſt, 
becauſe the plaint ff had not diſtinctly averred a ſufficient 
performance of his part of the agreement, by ſtating an 
actual ſurrend-:r to the defendant, or a tender and refuſal ; and, 
65 . R 

*condly, becauſe he had not ſhewn what title he had to the 
tate. tor whatever his intereſt was, it ought to have been 
ſpecially fet forth. Judgment for the defendant. 


— 
— — — ũ — — 


(1) The fact was, there were five different eſtates, ſoid in five ſepa- 
e lots, for the purchaſe of which, the defendant ſigned five ſeparate 


greement«. 
d 2 Mutual 
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Jones v. Bark - 


Mutual conditions to be performed at the ſame time.] The 


2 Tr. — plaintiffs declared, on an agreement by the defendant, ty pay ow 
ny bo 634. ol. on the plaintiffi aſſigniug an equity of redemptia of duch 
a certain quantity of ſtock to one Lane, and executing t * 

him general releaſes of all demands of the plaintiffs againſt 1 . 

him, and then averred that they had offered to aſſign to Lan 8 

the equity of redemption of ſuch ſtock as aforeſaid, and had * 

tendered to him a draught of ſuch aſſignment and releaſe, r 

and then offered to execute the ſame; and would have then ae 

executed the ſame, but that the defendant then and there abſe- 8 0 

, "= . . . cutter! 

lutely diſcharged the plaintiſſi from executing the ſame, or am * 

aſſignment or releaſe whatſoever ; and yet the defendant had rats, 

not paid the Gol. or any part of it: the defendant p.caded, * 

iſt, The general iſſue; 2dly, That the plaiuciffs did never wr 

execute an aſſignment of the ſaid equity of red-:aption to ode 

the ſaid Lane, or any perſon he appointed, nor any general — 1 

releaſe, nor deliver or tender ſuch aſſignment and genera! 3 

releaſe fo executed: to this there was a ſpecial demurrer, By KK 

the Court, The defence ariſes upon an objeCtion to he de- = 

claration; and, therefore, the defendant ſhould have demur- Fes | 

red to it, and not have lengthened the record unneceſſarihy "ng 

by ſpecial pleas : the queſtions on tenders are very different N 

from this, they have ariſen, not upon what ſhall excuſe, but bad 

on what is a tender: if the party pleads a tender, he muſt In 

prove one. But the deciſion would have been very different ſy 

in the caſes of that ſort, if there had been any act of the one Fd 

party ſtated on the record, which had prevented the other &d the 

from making a complete tender. In King/ton v. Preſton, the I 

principle is clearly lai down, that, rohen ſomething is to be i fe 

performed by each party at the ſame time, he who as ready, A 

and fred to do his part, may fue the other for not performing . 

his : the party muſt ſhew he was ready ; but it the other ay 

ſtops him on the ground of an intention not to perform lis "bay 

part, it is not neceſſary for the firſt to go farther, and co a the de 

nugatory act. Here the draught was ſhewn to the de- "NW 

fendant for his approbation of the form, but he would not the be 

read it; and upon a different ground, namely, that he meats Flee 

not to pay the money, diſcharges the plaintiffs from executing and ſc 

it. Judgment for the plaintiſts. opinic 

Stevens 1, Car- Breach of covenant. ] On a difſ>ution of partnerſhip be- wr 
ringten, M. 19 tween the plaintiff and defendant, who were whartingers, ſendar 
23 * there was a covenant. * mar the plant ſhould have 2 wrong 
* 7"  molety of the goods; and that cach ſhould bear an equal be the 
ſhare of the expence of weighing and dividing ; but that the cel 

plaintiff ſhould ſolely berr the charges and expence of con. 2 

veying his moiety of the goods to a warehouſe he had Was n 

taken. lu an action of covenant on this agreement, the at the 

breach aſſigned was, © that tiie deſendant had not deli vertu foul 


the moiety of the goods; and on a general demurrer, the 
defendant 
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defendant had judgment. Per Cur. the defendant, by this | 
covenant is not bouud to deliver; though it he had ob- 1 
ſtructed the plaintiff in removing the goods, it would have 

been a breach of the covenant. 

In covenant, the plaintitf declared as aſſignee of one Hughes v. Rich- 
Clarke, for that the defendant, under an indenture of leaſe from 1 Ir. 14 | 
9 Jn X Geo. 3. B. R. | 
tie faid Clarke, had covenanted that he the ſaid detendant would c,.,u© 25. 
permit and ſuffer the ſaid Carte (the leffor), his heirs, nomi- 
nees, and aſſigns, or his or their next tenant or tenants, to 
euter in the laſt year of the demiſe, and ſow. along with the 
barley and oats of the detendany, fo much clover and graſs 
feeds as the ſaid Clarke, his heirs, &c. thould think tit: 
and the plaintiff afligned a breach, that the detendant had 
{owed the barley without giving him notice; the deiendant 
pleaded, that he had nat prevented the pluintitt, On demur- 
tet, the plea was held good. Per Cur. the covenant makes 
no mention at all about any notice to be given; and as the 
plainticf was the party for whoſe benctut the covenant was 
intended, he ought to have uſed due diligence : if the defen- 
dant had refuſed to give notice, or had given a wrong no- 
tice, it might have been a breach ; but here it appears that 
he has done nothing to prevent him, or the contrary ; there- 
tore there can be no breach. 

In an action of covenant brought by the plaintiff, as leſſee criiths +. 
under the defendant, wo was tenant for lite, with remain- Brome, widow, 
der to her ſon in tail: it appeared that the defendant reſerv- 1 5. 
ed the timber grow ing on the eſtate, with liberty to enter and R. 66. 
cut down the ſame, making reaſonable ſatisfattion to the plain 
uff for the damage he ſhould thereby ſuſtain ; the defendant's 
ſon, who was upon bad terms with her, conceiving, that as 
tenant in tail in remainder, he had a right to fell the timber 
on the eſtate, entered at an improper ſeaſon, and cut the 
lame down: in conſequence of this, the plaintiff applied to 
the defendant for ſatisfaction, and the promiſed, that if her 
ſon would not pay, ſhe would: this, it was contended on 
the behalf of the plaintiff, was a recognition of the defen- 
dant's ſon having acted with her privity and concurrence, 
and ſo an adoption of his acts. And the judge being of this 
opinion, there was a verdict for the plaintiff: this being af- 
terwards moved to be ſet aſide, The Court ſaid, That the de- 
tendant was not liable on her covenant, for the act of a 
wrong doer ; and that if this were not a breach of covenant 
by the defendant at the time when the timber was cut and 
carried away, no ſubſequent promiſe to make a ſatisfaction 
in damages could make it ſuch ; and that therefore the plaintiff 
was not entitled to recover. But as liberty was not reſerved 
at the trial for the defendant to enter a nonſuit, if the Court 
lould be of opinion that the verdict could not be ſuſtain- 


d 3 ed, 
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ed, the court only made the rule abſolute to ſet aſide the ver. 
dict, and to grant a new trial. 
Clifton , Wal- In an action of covenant, the declaration ſtated an inden. 
8 an- ture, whereby the plaintift's anceſtor demiſed to the defen. 
Geo. 3. B dants certain quarries of cannel for twenty-one years, at tle 
5 Ter, Rep. 564. yearly rent of 1 fl. and certain other ſums; “ and alſo one 
& half part or ſhare of all ſuch ſum and ſums of money, a 
call or any of the cannel to be gotten by virtue of the ſaid 
“ indenture, ſhould ſell for, at the pit's mouth, over and aboy: 
« 4d. the baſket, or top and bottom :** Several breaches dt 
covenant were afhgned; and amongſt others, the following 
one; that divers baſkets of canael were and had been /f, 
at the pit mouth, more than 4d. the baſket, &c. whereby the 
defendants were liable to pay, &c. the defendanis plead 
they did not break the covenants ; on which iſſue was join- 
ed: upon the trial, the evidence was, that the defendants 
had aſſigned to Meſſrs. Blundell's (whom the plaintiff had te- 
fuſed to accept as tenants), and that Meſſrs. Blundell's reid 
divers quantities of cannel at the pit's mouth, upon the premiſes, 
which they led away and fold elſetuliere at different prices, be- 
yond 4d. per baſket, when the ſelling prices of the pit's mouth 
at the ſame time were above 4d. the baſket. The plamtf 
offered evidence to ſhew, that from the date of the Haſe till 
the aſſignment, the defendants paid to the plaintiff a moiety 
of the ſelling price at the pit's mouth when the coal was 
above 4d. per baſket, although they led away the cozl and 
ſold it elſewhere, This evidence was rejected by the judge, 
and a verdict was found for the plaintitf, ſubject to be te- 
duced or increaſed by the award of J. W. if this Cour 
ſhould be of opinion, that upon the points rclerved, the 
plaintiff was entitled to a verdict, if not, a nonſuit to be en- 
tere!, The points ſubmitted to the Court were, 1ſt, Whe- 
ther, vpon the true conſtruction of the leaſe, unexplaincd by 
extrinſic evidence, the half of ſuch ſums of money as the 
cannel got, and fold elſewhere than at the pit's moul!, 
would have produced if ſold at the pit's mouth, was due to 
the plaintiff when the ſelling price at the pit's mouth was 
above 4d. per baſket ? and it the Court ſhould be of opinion 
with the defendants upon this point, then, 2dly, W hether 
the evidence above-mentioned to have been 1ejected, oug/! 
to have been received? By the Court, 'The conduct of the 
defendants may poſſibly be a fraud upon the covenant; and 
perhaps a court of equity would give the plaintiff sonne te- 
lief; but this Court cannot get rid of the covenant; it“ 
drawn in clear and explicit terms. We cannot declare dat 
the coal was ſold at the pit's mouth, when it is expteſoly ſtat- 
ed to be fold elſewhere: whatever the meaning of the paris 


might have been, we can only look for it in the covenam! 
an. 
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and in that they have expreſſed themſelves pteciſely and un- 
:mbiguoully ; and therefore we cannot receive extrancous 
evidence in explanation of it. Po/tea to the defendants. 
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[a covenant brought by the plaintiff upon a leaſe for Brudnel v. Ro- 


rears, as heir in revertion in fee to his father, and breach bete, Tr. 
aligned for want of repairs. The defendant pleaded, that; 


the father, when he made the-leafe to him, was only tenant 
for life, traverting that the reverſion belonged to the father 
and his heirs. To this there was a demurrer, and joinder in 
demutter. It was argued on the part of the detendant, that 
by the death of the tenant for liſe the leaſe was at an end, and 
this action could not be maintained; for that a leaſe for years 
by tenant for life is ſo abſolutely determined by his death, 
that no acceptance of rent by the ſucceſſor to the land can 
make it good : that though during the life of the renant for 
life, and the continuance of the leaſe, the defendant would 
have been eltopped, to ſay he had not the reverſion in him; 
vet he being dead, and the leaſe thereby at an end, he is 
not eſtopped to plead the truth, which he had done by this 
plex in confeſſing the leaſe and avoiding; it: and of that opi- 
mon was the whole Court: they allo held, that the traverte 
was well taken, and judgment was given for the detendant 
er tot. cur. and Clive, J. ſaid, the defendant might either 
traverſe that the father was not ſeized of the reverſion in fee, 
or that it did not deſcead to the plaintiff guod fuit conceſſum. 


2 Geo. 


GD. 2 Wu”. 


A covenant on the part of the lefiec, his ex2cutors and Tatem v. Chap- 


alminiſtratois, is binding on the aſſignee of the leſſee, Roy 
he be not named. In an action of covenant brought by t 
leſſor of a farm againſt the aſſignee of the leſſee for a breach 
of covenant : the declaration et forth a covenant, where 
by the leſſee, for himſelf, his executors, and adminiſtrators, 
covenanted, that he, the ſaid lefſee, his herrs and adminiſtra- 
ur, thould with his and their family and ſervants, con- 
ſtautly relide upon the demiſed premiſes during the demiſe, 
under a penalty of Fl. per month. The breach aſſigned 
was, that the defendant (the aſſignee) after the ſaid aſſign- 
ment of the ſaid demiſed premites, had not, with himſelf, his 
amily, and ſervants, reſided in and upon the ſaid demiſed pre- 
"ſes, but on the contrary, had totally abiented himfelt, 
&c. To this there was a general demurrer, and joinder in 
demurrer. The Court, after argument, ſaid, Though the 
deed was very ill drawn, they were clearly of opimon, that 
tie covenant in queſtion was guodam modo, annexed and 
appurtenant to the thing demiſed, according to the firſt and 
lixth reſolutions in Spencer's caſe, 5 C. 16. a (1), which 
were 


DI 


(1) The firſt of theſe reſolutions was :—W hen the covenant extends 
to a thing in de, parcel of the demiſe, the thing to be done by force 
Dda ct 


h lin, Ea. 33 Geo, 
3. C.B. 2 Her. 
© Black. 133. 
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4 dn 


were directly in point; and therefore, that the affiznce un a day, 
bound, though he was nat named. Judgment for the plain- actuall 
tifl. re this ev 
Churchwardens Breach by affignzes.] An action of covenant will not he a peri 
- 1 againſt an aſſignee of a term, for a breach betore the aſſign. the pr. 
2 Geo. 3. B. K. Ment. In this caſe, the leſſce had covenanted to pull dow tne co 

3 Burr, 1271, Certain old houſes, and rebuild others within ſeven vear; That 

1 Black. 351. the leſſee did not perform his covenant ; and this action he. eſtate, 
ing brought, the breach was aſſigned in nt pulling duunthe prove 
old houſes, and building new ones, via. © that F. N. the ot. liderty 
ginal lefſee did not do it before the aſſignment; nor has the Bon 76 
detendant, the aſſignec, ſince the aſfignment: the plea was, fully : 
that the eſtate did not come to the defendant by ailigunen: by a | 
till after the expiration of the ſeven years. To this there whet! 
was a demurrer and joinder in demurre:. By the Curt, The lab ie 
ſiugle queſtion 1s, whether the aſſignee be anſwerab'e for tie We | 
breach incurred before the aſſignment? And it is certain ect, 

8 that he is not. Tins breach was committed before bis time: (and 

and this covenant does not run with the land. It was 10 ſettle! thut 
in Greſcott v. Green, 1 Salk, 199. Judgment for che defen- ag! 
dant. L 

Holford v. Neither will covenant lie at the ſuit of the leſſor again“ altho 
8 an under-leſſee. This was covenant for rent in nen, A. 1. 

1 Deg, 182. brought againſt the deſendant, as aſſiene of one Sandee, letto1 

the declaration itated (in the common form) that the pian- n 

tiff demiſed to Saunders for ſeven years, by virtue whereof hc alhg! 

ö entered, and was poſſoſſed, and that atterwar.ls oll tho ſites the U 
ö right, title, and iutereſt of Sounders in the premiſes came to the This 
| deſondant, by affignment theresſ—by virtue whereof he entered __— 
| and was poſſeſſed; and that after the athgnment, rent had ing, 
| become duc which the defendant had not paid. The defendant und 
i pleaded, that a! the ate, right, nie, and intereſt of Sawurir; ſtate 
did not come to him. On the trial, it appeared that the de- * 
; tendant was in policfion of the premiſes during the time ang 
when the rent in artear became due; but that by the deed po 

under which he held, they were let to him by Saunders, fir afl'g 

; a man 

4-7 It w; 

aſſig 

cf the covenart is ſunam modo annexed and appurtenant to the thing nan 

demiſed, and ſhall go with the land, and thall bind rhe atfiznee, 4 title: 

though he be not bound by expreſs words, y Th, 

And rhe fixth refolution was :— If lefſee for vears covenants to c- 

pa'r the houſes during the term, it ſhall bind all others, as a thing lign 

*which is appurtenant, and geeth With the land in whoſe hands ſrere! KC, 

the term ſhall come, as well thoſe who come to it by act of law, 25% Sthl 

the act of the party, for all is one having regard to the leſſor : ard !! pro. 

the aw mould not be ſuch, great prejudice might accrue to him; and 77 

renton requires, that they who thall take the benefit of ſuch coveram. 
when the leſſor makes it with the leſſce, ſhould on the other fide de leſſ 
bound by the like covenant when the leſſee makes it with the leſſor. cute 
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a day, or ſome days leſs than the original term, and that he had 
aclually ſurrendered them before the a lion brougut. Upon 
this evidence, it was contended, itt, That in point of law, 
a perſon holding of the nrit leſſ-e, by an under-leaſe, like 
the preſent, is not liable to be ſued by the original leſſor, on 
the covenant for rent contained in the original leat- ; 2dly, 
That the ſact put in ifſue on the record, viz. that all the 
eſtate, &c. of Saunders care to the detendant was uot 
provee. However, a verdict was taken for the plaintiff, with 
liberty for the defendant to move to enter a nonfuit: a mo- 
tion tor this purpoſe was afterwards made, and the Cafe was 
fully argued. By the Court, This is an action of covenant 
by a (ſor againſt an unde1-lefſee ; an the ſingle queſtion is, 
whether the action can be maintained agaimit him, as being 
ſub/ſſantially an agjignee : for ſume time we had great douh:s, 
We have beſtowed a great deal of confiderition on the ſub- 
ject, and looked fully into the books; and it is clearly ſettled 
(and it is agreeable to the text of Littleton, C. Lit. 281, 4, b.) 
that the actioa cannot be maintained, unleſs agamit an 
_— of the whole term. Nonſuit to be entered. 
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ut if the whole of a term is made over by the leſſee, paimer v. Ed. 
although in the deed he referves the rent and a power of wards, Ea. 23 


entry tor non-payment to hunſelt, and not to the original 
lefſor, and although he introduce new covenants, the perfon 
to whom it is made over may fue the original I-flor or his 
aſſignee of the reverſion, or be ſued by them, as aſliguee of 
the term, on the reſpective covcnai.ts in the original leaſe. 
This was covenant by the plaintiff as athgnee of a term 
againſt the defendant as a ffignee of the leſſor, for not. tind- 
ing, providing, aſſigning, and allowing proper wood and 
timber for repairing the demifed premiſes. The declaration 
ſtated a demiſe of certain preimiles, in wiuch were contained 
among other covenants, one from the leflee to repair, and 
another on the part of the leſſor to find timber for ſuch re- 
pairs: it then ſtated, that the leſſee entered and afterwards 
afigned to one Warner, and then a title was derived by 
many meſne affignments from ¶ arner to the plaintiff; and 
it was ſhewn, that the leſſor's reverſionary intereſt came by 
aſſignment to the defendants ; and then a breach of the cove- 
nant for finding and allowing timber fince the reſpective 
tiles of the plaintiff and defendants had accrued, was attigned. 
The defendants pleaded, that the original leſſee did not aſ- 
lign, transfer, and ſet over to Warner in manner and form, 
&c. alſo three other pleas, on which no queſtion aroſe: 
Sthly, Performance. On the trial, the original leaſe was 
produced, alſo the indenture between the original leſſee and 
Warner, which, after reciting the leaſe, witneſſed that the 
leſſee afligned all and Combe, &c. to Warner, his exe- 


cutors, adminiſtrators, and aſhgns (ſubject to the exceptions, 
reſervations, 


[f 59s] 


Geo. 4. BR. 
Doug 187, n. 


7 ODE LORA So et os 
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reſervations, and agreements aforeſaid) at the yearly rent of 20 
28. payable to the ſaid leſſee, then there was a covenant hy 
[Varner to repair at his own proper coſts and charges (wa 
and timber excepted). and a power to the original leſſee tu n. 
enter on non-payment of the rent. A verdict having been 
found for the plaintiff, a new trial was moved for on the 
ground that this was not an aſſignment, becauſe the rent wa; 
not reſerved to the fir{l leſſor, but to his lefſee. The Cour 
held, That wherever the whole intereſt is conveved, it is an 
aſſignment; and that in ſuch caſe, the aflignee ſtands ex. 
actly in the place of the leſſee, and is entitled to the benen, 
of all the covenants on the part of the leſſor: and per Ha 
ler, J. this certainly was an aſſignment, chere was no reve; 
ſion left, There is no doubt but there is ſufficient pricity 
tor the defendants as aſſignees of the reverſion to maintain an 
action on the covenants in the original lcate againſt the 
plaintiff, and thut the remedy is mutual, fo as to entitl: 
the plaintit? ro the advantage of the original covenants on the 


part of the le Tor. 


Eaton v. Jaques, Neither will covenant he againſt the mortgagee of a term 
M. 22 Geo. 3. 
B. R. Dug. 454- 


as aihynee, unleſs he has taken actual W Thi 
was an action of debt, for rent againſt the defendant, as 
aſſignee of the original leſſee; the declaration ſtated the 
original leaſe, that by virtue thereof, the original leiſlce cn. 
tered and was poſſeſſed; and that being ſo pollefled alter- 
wards on ſuch a day, all the eſtate, &c. of the leſſee by aſ- 
ſignment thereof, then duly made, came to, and velted in 
the defendant, by reaſon whereof the defendant became pe- 
ſeſſed, and that ſince he was and became aſſignce as afore- 
ſaid, a year's rent had become due: the defendant pleaded, 
that a the eſtate, ight, title, &c. did not come to, and veſt 
ia the defendant by atſignment thereof, and that he was not 
poſleB3e.!, &c. Tue being joined thereon, the cauſe came on 
to be tried, and a verdict was found for the plaintiff, ſubject cc 
the opinion of the court, upon a caſe which ſet forth the 
original demiſe, as ſtated in the declaration; and that by an 
indenture of mor.gage of ſuch a date, the original leſſee al- 
ſigned all his eſtate, right, title, &c. of and in the premiiles, 
by virtue of the ſaid leaſe, to hold unto the defendant for 
all the reſidue of the term, ſubjef nevertheleſs to the rents an 
covenants therein contained, In which ſaid indenture, was 
contained a proviſo for making the ſame void, on payment ?/ 
1141. and intereft, at the days and times therein mentioned 
and there was another proviſo, that until default ſhnuld br 
made in payment of the principal and intereſt, it ſhould be lau- 
ful for the original leſſee to hold and enjoy the premiſes without 
mterruption from the defendant ; the intereſt on the mortgag* 
was regularly paid up, and the day for payment of the prlu- 
cipal was not arrived, and the defendant never had po 
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fon of the houſe under the mortgage : the queſtion was, : 


of 26), 


at by Whether the plaintiff was entitled to recover the rent from the 
Wood endant ? and the caſe was fully argued. By the court, In 
bo rt. leaſes, the leſſee being a party to the original contract, con- 
been tines always liable, notwithſtanding any aſſignment, the 
n the afignee is only liable, in reſpect of his poſſeſſion of the 
f was thing; he bears the burthen while he enjoys the benefit, and 
-Ount no longer; and if the whole is not potletfed, if a day only 
as. is reſerved, he is not liable: now the preſent queſtion arites 
*. from a mere flip in the attorney, in making the conveyance; 
nent for if he had made it an under-leaſe, by leaving a reverſion 
ui of a day in the mortgagor, the landlord would have had no 
evei⸗ pretext to call upon the mortgagee. To do juſtice between 
lit men, it is neceſſary to — 4. things as they really are, 
n an and conſtrue inſtruments according to the inient of the par- 
t Tlie ties: what is the effect of this inſtrument between the 
nw parties ? the leſſor is a ſtranger to it; he ſhall not be in- 
ll 0 jured, but he is not entitled to any benefit under it ; can we 
thut our eyes, and ſay it was an abſolute conveyance ? It 
(erin was a mere ſecurity - and it was not, nor even meant, that 
Th. poſſeſſion ſhould be taken till default of payment, and the 
\ Fw. money has been demanded : the legal forfenure has only 
We accrued fix months, and if the mortgagee had wanted poſſeſ- 
en ſion, he could not have entered vid facti, he mult have 
ICT» brought an ejectment; this was the underſtanding of the 
A parties, and is not contrary to any rule of law; it was not 
d 1 an aſſignment of all the mortgagor's eſtate, riglit, title, &c. 
ei- The queſtion is, Whether mere nominal aſſiguees, with the 
dre. naked right, or only ſubſtantial aſſignees, in the actual en- 
eh joyment of the eſtate, ſhall be liable to this action? and we 
velt are clearly of opinion, that only thoſe of the laſt deſcription 
2 are liable. 
- An aſſignee of a term declared againft as ſuch, is not walker o. 
* liable after he has aſſigned over. —In covenant for rent re- Rer. M. 22 
(ne ſerved upon a leaſe, by an aſſignee of the reverſion, againſt * 3- B. K. 
ie; an affignce of the original lefive : the defendant pleaded two 5 — 
we different pleas, the firſt was demurred to; in the ſecond, he 
oh tated, that before the rent in queſtion became due, he aſ- 
* ligned all his eſtate in the A to one Riggs, by virtue 
165 ot which aſſignment, Riggs entered and was and ſtill is poſ- 
I lſſed, &c. Fo this plea, the plaintiff replied, that at and 
i after the time, when the rent became due, the defendant re- 
1 mained and continued in poſſeſſion of the premiſes, traverſ- 
4 ing that Riggs. entered and was poſſeſſed : the defendant 
haut demurred to this rephcation, and ſhowed for cauſe, that the 
95 plaintiff had therein traverſed, and attempted to put in iſſue 
14 matter of law only, and not any matter traverſable or iſſu · 
bn able. The court did not enter into the merits of the firſt 
5 plea, being unanimous in thinking, that the replication to 
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Poole, Tr. 21 


Geo, 3. B. R. 
2 Dang. 764. 


Action (Covenant). 


the ſecond was not good, unleſs it had gone farther, and 
charged the ſecond aſſignment to have been fraudulent. h 
the aſſignment, the title and poſſeſſory right pafled, 2 
the aſſignee became poſſeſſed in law. As to actual poll. 
ſion, that muſt depend on the nature of the property, 
whether it can take place; it might be a waſte or unpr6- 
fitable ground, as ſeemed to have been the cafe here (trom 
the firſt plea, it appeared to be ground meant to be built 
upon). This caſe was by no means like Eaton v, Jaguss 
for the aſſignment there, being a mortgage from the nature 
of the „ it was not an aſſigument to this purpoſe, 
it was mere ſecurity, till the mortgagee called for his 
money, the mortgagor was to be left in poſſeſſion, and t 
pay the intereſt ; and it was not underſtood by either of the 
parties, that the mortgagee ſhould be liable for the rent (1), 

In action of covenant for rent arrear; the declaration 
ſtated a demiſe by indenture, from the plaintiff, to one Bur- 
rough, for 21 years, determinable by either party at the end 
of the firſt 7, or firſt 11 years: the declaration then (tated, 
that afterwards by deed-poll between Burrough the leſſee, the 
plaintiff and the bread ot he, Burrough, the leſſee, with 
the conſent of the plaintiff, aſſigned to the defendant to hold 
for all the unexpired reſidue, he, the defendant, paying the 
rent and performing the covenants, and indemnitying him 
(the original lefſve Burrough) againſt the ſame; and ut was 
therein agreed between the plaintiff and defendant, that the 
term of 21 years ſhould be, and continue, an abſolute leat: 
to the end of thit term, and therefore they did releaſe cach 
other from the covenant for determining it ſooner ; that the 
detendant entered and was poſſeſſed, &c. and the breach of 
covenant aſſigned was, in the non-payment of half a year's 
rent. The plea was, that the defendant before the rent be- 
came due, aſſigned to one Bucholl, who entered and was pol- 
ſefled ; to this there was a general demurrer. The queſtion 
on this record was, Whether the defendant was to be con- 
iidered as having become an immediate lefſee under the 
plaintiff, by the operation of the deed-poll ? or, at leaſt, as 
having thereby covenanted perſonally with the plaintiff, tor 
the payment of the rent? or, whether he was only an al- 
{ignee, with a mere derivative titie from Burrough, the fit 


— — — — 


(1) In point of fact, the laſt aſſignment in this caſe of Halters. 
Rerwes, was only as a mortgage ſecurity ; therefore, adds the learned re- 
porter, if the plaintiff, inſtead of replying that Riggs did not take po- 
icilion, had traverſed by his replication the allegation of the plea, tt 
te defendant had aſſigned al! the 2ffate, title, intereſt, &c. and upon 
ue being joined, it had appeared on the trial, that the athgnment con. 
rained a proviſo of redemprion, it ſhould ſeem that he would have v3 
entitled to a verdict, on the authority of Ealon v. Jaques. 
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fee, If the defendant was a leſſce, or had covenanted per- 


Gnally with tie plaintiff, he was liable for breaches of cove- 
nant being after the aſhgnment of his intereſt ; be- 
cauſe though the privity of eſtate was gone, the privity 
of contract ſtill remained between him and the leffor : it he 
was only an aſſignee, there never was any privity of con- 
act between them, and, therefore, he ceaſed to be liable, as 
ſoon as his aſſignment to Bucholl put an end to their privity 
of eſtate. By the court, The queſtion is, Whether the plain- 
if is a contracting or merely an aſſenting party, in the 
feed poll? and he ſeems to have decided againſt himfelf, for 
he has ſtated this as an aſſignment ; if he had meant to avail 
himſelf of it, as a contract between the defendant and himſelf, 
152 new leaſe, and the defendant as his immediate leſſee, he 
ſhould have ſtated it according to the legal operation, and 
15 2 demiſe from the plaintiff to the detendant ; by ſtating the 
fr leaſe in the declaration, which he had no occaſion to do, 
he has concluded himſelf; beſides the covenant in the deed- 
poll, for paying the rent, is with the original leſſee, not with . 
the plaintiff the leſſor. Judgment for the defendant. 

And though the aſſignment be to a teme covert, it is a Barnfather, and 

good diſcharge to the aſſignee. The plaintitts, as executors _ - pony 
of an aſſignee of the leſſor of certain premiſes, brought this G4 z, B R. 
aQtion of covenant againlt the defendants as afſignees of the 2 D. 431. 
original leſſee : the plea was, that before the rent became 
due, the intereſt in the premiſes was aſſigned to one Ca- 
tharine Kingsten. The replication was, that at the time of 
the aſſignment to her, ſhe was covert of one 7. X. her huſ- 
band, who was ſtill living: general demurrer. The Court 
gare judgment for the defendants on the authority of C. 
Lit. 3. a. alſo 356. b. where it is laid down, that a feme 
covert is of capacity to purchaſe of others without the con- 
ſent of her huſband; and that though he may diſagree, and 
diveſt the eſtate, yet if he neither agree nor diſagree, the 
purchaſe is good: but the plaintiff had leave to reply de 
1909, 

And in covenant which runs with the land, evidence that ende & af. 
the defendant is in as heir at law, will ſupport a declaration * Cuitance, M. 
charging him as aſſignee. This was an action on a cove- ogy nan 
nant in a leaſe for quiet enjoyment ; and the declaration, OE 
after ſtating that the defendant's anceſtors granted the leaſe in 
queſtion, alleged that the rever/i:n came to and veſted in the 
defendant by aſſignment thereof. The defendant pleaded by 
lis guardian that the reverſion did not come to and veſt in 
him mads et forms, as ſtated in the declaration. On the trial, 

t appeared that the eſtate deſcended to the defendant, an in- 

fant, as heir at law to the leſſors, his father and grandfather 

and that the rent had been received by the muther and an- 
other 
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other perſon who gave recęipts for the ſame, mentioning | 
to be for her ſon's uſe. On this evidence, it was object 

1ſt, That the receipt of rent was the act of the defendant; 
mother, and could not prove a poſſeſſion in the infant u 
ſubject him to an action of covenant : 2dly, That the ej. 
dence ſhowed that the reverſion veſted in him by deſcent, and 
not by aſſignment; and had the declaration charged defer. 
dant as heir, the parole would have demurred. The judy 
who tried the cauſe, being of opinion with the defenday 
on both objections, nonſuited the plaintiffs : it was attr- 
wards moved to ſet the nonſuit aſide. By the Court, A; 
the plaintiffs cannot be ſuppoſed to be cognizant of the de. 
fendant's title, it was ſefficient for them to allege in thei 
declaration, that he was the affignze, without ſhowing qu 
jure he was ſuch : it is the common mode of pleading : then 
the queſtion is, Whether the circumſtance of tie detendant's 
being an infant will vary the caſe in this ſtage of the cauſe? 
and it certainly does not: this being an action of covenait, 
it was not competent to the defendant to plead his infancy 
in bar to the action; for it is clear, that the defendant's m- 
fancy in this caſe is not a matter of bar to the action, it isa 
dilatory plea, and does not go to the merits; it only ſuſpends 
the pleadings. If he had wiſhed to avail himſelf of his in- 
fancy, he ſhould have pleaded that the eſtate did not come 
to him by aſſignment, but as heir at law, and have prayed 
the parole to demur : but he has waved that advantage, the in- 
fancy was not pleaded; and there is no caſe to ſhow that pa- 
role demurrer can ariſe at ii privs. If the defendait had 
pleaded that the eſtate came to him as heir at law, and that 
he was an infant, traverſing that it came to him by afhyn- 
ment; that would indeed be tendering an iſſue, in the words 
of the declaration on th2 inducement, but which might br 
material on a different ground. It, therefore, the plaintit, 
with, that inducement, would have joined iſſue, on that fact 
it would have become material to enquire, whether ci 
not the defendant were an infant ? but as the record now 
ſtands, it is perfectly indifferent, whether the defendan: 
be an infant or an adult; then the queſtion is, Whether, 
as between adults there be any objeCtion ariſing from the c- 
dence to this declaration againſt the defendant, charging him 
as aſſirnee, when in fact he was heir, it is ſufficient to prove 
the ſub/lance of the iſſue, which is in this caſe that the deten- 
dant is cluthed with ſuch a character as will make him liable 
on the covenant; and that was ſufficiently proved, by thow- 
ing that the eſtate was veſted in him: for whether he welt 
in poſſeſſion as aflignee, or heir at law, he was equally l. 
able on this covenant ; and liable on the general allegation 0! 

his being aſſignee, 
Pleadingi.) 
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Pliadings.] In declaring in an action of covenant, the Dundafs v. 1.2. 


party muſt not ſet out the deed at length, or the ſuperfluous 
parts of it: therefore, in covenant on a mortgage- deed, it is 
ſufficient for the plaintiff to ſet out in his declaration, that 
the defendant by indenture had demiſed certain premiſes 
therein mentioned, without ſtating them particularly; ſub- 
ject amongſt other things to ſuch a provito, ſetting out the 
{ubſtance of the covenant and the breach. 


And, accordingly, in this caſe, which was an action Price . Fletcher 


againſt the executors of Sir John A/ley, for breach of co- 
renant for quiet enjoyment under a leafe. The declaration 
ſet out the whole leaſe verbatim; and the Court, on motion, 
referred it to the maſter to ſtrike out the ſupertluous matter 
in the declaration, with coſts. 


In aſſigning a breach of covenant for quiet enjoyment, it Foſter v. Pier- 
is ſufficient ro allege, that at the time of the demiſe to the _ 
plaintiff, AJ. had lawful right and title to the premiſes; and Rep. 


having ſuch lawful right and tiile, entered, &c, and evicted 
him, &c. without ſhowing what title A. had; or that he 
evicted the plaintifF by legal proceſs, &c. This was an ac- 
ton of covenant. The ton ſtated a leaſe from the 
defendant, wherein he covenanted for quiet enjoyment, 
© without the let, ſuit, trouble, moleſtation, or interruption 
of him the defendant, his heirs and aſſigns, or of any other 
perſon or perſons whomſoever ;”* it then ſet forth the breach, 
that the defendant, at the time of making of the ſaid laſt- 
mentioned indenture and demiſe, or at any time before or af- 
terwards hitherto, had not any right or title whatſoever to 
make the ſaid demiſe, nor could the faid pla intiſt, by virtue 
ot the ſaid demiſe peaceably and quietly enjoy, &c. for that 
one J. B. P. the younger, at the time of making the ſaid in- 
denture, had lateful right and title to the ſaid premiſes; and 
having ſuch lawful right and title, to wit, on fuch a day en- 
tered into and upon tie premiſes, and cjected, expelied, put 
out, and amoved the plaintiff, whereby, &c,” To this de- 
claration, the defendant demurred 0:1 the ground that it did not 
5ppear by the declaration, that J. B. P. had eſtabliſhed or 
ihewn his right, claim, or title to the premiſes, or that he 
entered under any legal or juſt procets of law. By the 
Court, In aſſigning a breach of covenant, it is ſufficient if it 
be certain to a general intent: and this is tuſiciently certain; 
tor when it is ſaid, that & the party having a lawful right 
and title entered, it is the ſame as ſaying, . he entered by 
lawful right and title.” And at the trial, the plaintiff would 
have tailed in proving this allegation, unleſs he had thewn a 
right of entry in J. B. P. In ſeveral cales, che breach has 
been aſſigned in the manner that this is: in 1 Mad. 294. 
Twiſten, J. ſaid, it is ſufficient to ſay that the party had 
prey title, not a prior title to enter; and in 1 1744. 101, Low 

ale 


13 Geo. 5. B. R. 
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Hale ſaid, © having title at the time is ſufficient.” Judgment 
tor the plaintiff. 

Polyblank v In an action of covenant, if the plaintiff ſtate, that © he 

— 2 ſeized in his demeſne as of freehold,” it will be bad n 

1 Dug. 328, A ſpecial demurrer. This was an action of covenant againf 
the aſſignee of a leaſe by the huſband of the heir at law gf 
the original leſſor; and the pl :1ntiff declared th:t he wy 
ſeized “ of the ſaid r-verſio1 in his demeſne as of freehold, i 
right of the ſaid Fohanna his wife.” To this declaration 
the defendant demurred. and aſſigned for cauſe, “ that the 
plaintiff lated, thit he was ſeized in his demeſne as of fru 
hold, &c. whereas it ought to have been alleged, that the 
plaintiff, and Johanna his wife, in right of the ſaid Foban, 
were ſeized in their demeſne as f fee of, and in the ſaid de- 
miſed premiſes.” In ſupport of the demurrer, it was con- 
tended, that the declaration muſt ſet forth ſome certain deter- 
minateeſtate, which was not done in this caſe, as freehold would 
apply either to an eſtate in fee, in tail, or for lite, and it 
would be impoſſible here to traverſe the plaintiff's title. By 
the Court, This is a good objection in point of form, upon 
a ſpecial demurrer ; but the plaintiff had leave to amend on 
payment of coſts. 


Friend +. Eafta- here the defendant pleas non eff factum, he cannot con. 


3 Ea.r trovert the plaintiff's title; for in that caſe, the iſſue only is, 
2 22 pr that there is no ſuch de d as ſtated in the declaration; and it 
1 4 

in fact, ſuch a deed appears, the defendant who is in poſſel- 
ſion under it ſhall not queſtion the title of the plaintiff to 
make ſuch demiſe, and thereby evade the performance of 
what he himſelf has ſtipulated. 

Rogers v. Payne, In covenant and breach aſſigned for non-payment of a ſum 


CB N Re of money; the detendant pleaded a diſcharge (in tue nature 

937” of a releaſe) without deed in ſatisfaction of all demands: 
upon demurrer, it was objected for the plaintiff, that the ple 
was ill, for that a covenant to pay money, which is b deed, 
cannot be diſcharged without deed (6 Co. Rep. 44- a, Blake? 
caſe) and of that opinion was the court. 

Liner & al v. Fwvidence.) In an action of covenant, the plaintiffs d. 

daf l 4 clared on certain articles, by which the plaintiffs und took ts 

Ter. Rep. 550. build two houſes for the defendant, by a certain day (rhe 1: 
of April) in conſideration of which, the defendant under- 
took to pay the plaintiff 5ool. the declaration then ſtated, 
that the houſes were built and finiſhed by the firſt of April 
but that the defendant had not paid: the defendant pleadec 
{inter alia) that the plaintiffs did not finith and complete the 
houſes, by the 1ſt of April, 1788, on which iffue was Join. 
ed: it appeared, that the parties had, by a ſubſequent parc 
agreemen!, enlarged the time, and that the work was finiſhed 
within die time ſo enlarged: an objection was taken, that 


this did not ſupport the allegation in the declaration; 20 
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the judge who tried the cauſe being of that opinion, non- 
ſuited the plaintiff. Afterwards, on a motion being made for 
1 rule to ſhew cauſe why the nonſuit ſhould not be ſet 
afde? the court refuſed to grant a rule to ſhew cauie. Per 
Cur. The declaration charges, that the parties had ſtipulated 
by deed to perform a ſpecific thing, on a certain day : 
then if the plaintiff who ſues on that contract. be not 
bound to prove it as laid, the defendant has no notice of that 
wich he is called upon to anſwer. It has been held by this 
Court, in an action by Mr. Garrick againſt Barry, for not 
performing Nis cantract, where the defendant had a parol li- 
cence to be abſent, and the articles required that fuch li- 
cence ſhould be in writing, that this could not be diſpenſed 
with, and that the parel licence was no anf er to the plain- 
iff 's action, though perhaps, the defendant had another re- 


medy in a court of equity. 
In an action of covenant, the breach aſſigned was, “that Harris v. 


the defendant had not, ſince the 25th of March, uſed the de- 3 29 
miſed premiſes in a good and huſbandlike manner, but on the , Tir Rep. 507. 
cmtrary thereof, had committed, permitted, and ſutfered to 
de made, done, and committed, in and upon the ſaid pre- 
miſes, great waſte, ſpoil, and deſtruction. The defendant 
pleaded, that he had not committed waſte upon the premiſes, 
but uſedthe ſame in a good and huſbandlike manner. On the 
rial, the plaintiff offered to ſhew in evidence, that the defen- 
dant had not uſed the ſame in a huſhandlike manner, inaſ- 
much as he had not ſown any clover or turnips on a certain 
proportion of the farm, according to the uſual courſe of 
huſbandry in that county ; but the judge who tried the 
cauſe, being of opinion that as the leaſe was not expired, 
tis was not waſte, nonſuited the plaintiff. A new trial was 
afterwards moved for; but the court, without hearing any 
argument, faid, that although, in the former words ef the 
breach, the evidence would huve been admiſhble, yet as the 
plaintiff had in the ſubſequent part of it, narrowed it to 
waſte, ſpoil, and deſtruction, it was not competent to him to 
give evidence of any other particulars, which did not come 
within the meaning of thoſe words. 

la covenant for rent, on an indenture of demiſe of the lea Pell». Harwood, 
held, from the plaintiff to the defendant, from 5th April, Tr. 29 Geo. 3. 
1788, for one year, the plea was, that J. More, was ſeiſed — hos 

in fee of an undivided moiety of the cloſe ; and before the 

lemiſe to the defendant, he demiſed that moiety to Robinſon, 

rom 5th April, 1788, for a year; the like as to the other 

moiety by Francis Lundy : by virtue of which demiſes, Ro- 

din/on, before the demiſe to the defendant, entered and has 

unce kept poſſeſſion. The replication admitted the ſeiſin in 

tee, but ſtated, that before thoſe demiſes, N. Moore, and F. 

Lundy, demiſed their reſpective moieties to the plaintiff, 

ol. I, E e both 
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both which demiſes were continuing when the tent accryg) 
On the trial, ſtrong evidence was given by the plaintig. tx 
ſhew that the prior demiſe was to him: to Aer Which the 
defendant propoſed to call Lundy; but on an objection takey 
to his competency, on the ground of intereſt, he was rejected 
and the plaintiff obtained a verdict. A new trial was after. 
wards moved for; and, by the Court, We are bound by lin 
to grant a new trial; the witneſs evidently withcd to prefer 
one tenant to another, which inclination goes ſtrongly t. 
his credit, but it does not to his competency ; becaule this ver. 
dict could not be given in evidence, in any future action, ty 
be brought either by or againſt this witnels, becauſe it would 
be a record between other parties: if two perſons are con- 
tending for the poſſeſſion who are to pay rent in differen 
Tights, there the landlord cannot be admitted a witneſs in thy 
ejectment: here, therefore, if an ejectment had been 
brought by Recb:mſon, againit the preſent plainiiff, it is clear, 
th Lyndy could not have been examined as 2 witnet', tn 
prove the demiſe ; but in this action he was a competent 
witnels, and ought to have been received, 
Fulwel! v. Hall, In covenant, money cannot be paid into court, cenerally 
1 for the action is for damages, which are uncertain : but on 5 
937. | ſpecial count for a liquidated ſum, as for non-payment of 
rent, or for net paying 51. per acre, for ploughing up mea- 
dow-land, the court will allow it to be paid ia. 
Winter e. Trim- It was argued, that where there is a ſpecial penalty in a 
BR. 1 Black covenant, as in a Chartcr-party, you cannot recover more din 
395. that penalty, in an action on the cafe for breach of th. 
contract: but Lord Mansfield held, that you may either 
receive. the penalty, and refcind the contract, or bring an 
action on tie covenant to recover damages, an let the con. 
tract ſtand. 


Actions on Penal Statutes. 


Lookup qui tem CTIONS on penal ſtatutes are to be commenced wit't 
v. Sir 1 Frede one year. Ou a cafe refervec, it appeared that an action 
—_— _ Ge. of debt was brought on ꝙ Ann. c. 14, by a common informs: 
3: agagainſt Sir 7. F. for winning 32 fl. of G. L. at cards; tf 
* 4 195. Ye '® * . c 4 5 * 5 * . . C i * 

: noney was loſt aud paid. 11th March, 1757 and the on- 
ginal not ſued out till Michaelmas, 1762; the court c. 
common pleas held it a cafe within 34 Elz. c. 5 (1), though 
the 


— — 


(1) By 31 EAS. c. 3, all actions on penal ſtatutes, where the fv! 
feiture is limited to the king, are to be brought within two years ; aue 
all actions upon any penal ſtatute, the benctit whereof is limite 
the king and to the profecutor, ſhall be brought within one vear ; and 
in default of ſuch purſuit, then the ſame to be brought for the king, © 
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the action be given in the firſt inſtance to the party grieved, 
and afterwards to the common informer, for himſelf and the 
poor of the pariſh ; for ſuch action would have been within 
the ſtat. 7 Hen. 8, c. 3 (1), and the 31 Eliz.c. 5, was made 
to narrow the time given by that ſtatute, and therefore could 
nerer mean to leave any actions unreſtrained in time; the 
ſuter part of the clauſe muſt therefore be conſtrued to ex- 
tend to them. 

And if the writ be not ſued out till aſter the year, though Noris v. Pugh 
by relation it would be within the time, the plaintiſt ought 3 = 
t» be nonſuited; and the writ may be produced in evidence, KF. m6e then 
„ ſhew the day on which it was actually ſucd out. 1241. 1 Black. 

But the court will not on motion ſtay the proceedings, in 32, 320. 

. ML. ..* ee HB White qui tam v. 
an action on a penal ſtatute, though no aidavit has been % n. 28 
fled, that the offence was committed in the county where Gz, B. R. 
the action is brought, and within a year before the bringing 2 Ter. Rp. 274 
of it, according to the ſtat. 21 Fac. 1, c. 4 (2) ; for that 
fatute only reſtrains the proceedings on penal ſtatutes, in 
the ſuperior courts, where the informer, before the paſſing of 
that ſtatute, might have fued in the inferior courts. On 
ihewing cauſe againſt a rule to ſtay the proceedings in an 


time within two years after that year ended: and if any ſuit, upon 
my penal ſtatute made, or to be made, except the ſtatute of tillage, 
Wl be brought after the time in that behalf before limited, the ſame 
mall be void and of none effect. 

(1) An act for limiting the commencement of penal actions, repeal- 
ed by the fiat. 31 El». C. 5. 

(1) By 21 Jar. 1, c. 4, all offences againſt any penal ſtatute, fo 
which any common infurmer may ground any popular action, hill, 
paint, ſuit, or information, before iges of age, or rift priui, ar of 
e teral pg acl driruverv, or of oyer and terminer, or guſtices if peace, in then 
dera or quarter ſeſlian: (excep! offences againſt the ſtatutes concerning 
reculancy, maintenance, champarty, or buving of titles, the king $ 
"toms, or tranſporting gold or fil-cr, or munition, or wool, or lea- 
wer, & 5) ſhall be proſecuted betore rhe juſtices of aflize, or niſi prius, 
or of general ganl-delivery, or of over and terminer, or before the 
jultices of peace of every county, city, borough, or town corporate, 
mving power te hear and determine the lame, and not elſewhere; and 
tne the proceſe ſhiil be had as in an action of treſpaſs diet armis, at 
cunmon law, § . 

And in all ſuits on penal fiatutes, the offence ſhall be laid in the 
Proper county; and if on the general iffue the offence be not proved 
a the ſame county in Which it was laid, the defendant ſhall be found 
not guilty, $2. 

And no officer ſhal! receive, file, or enter of record, any information, 
vill, plaint, count, or declaration, until the informer hath firſt made 
uh, before ſome of the judges of the court, that the offence laid in 
iuch information, &c. was not committed in any other county than 
where, by the ſaid information, &c. the fame is ſuppoſed to have been 
committed, and that he bclieverh in his conſcience, the offence was 
-"mmitted within a year before tie information or tuit ; the oath to be 
dete entered of record, 5 3, 
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action on a penal ſtatute, becauſe the plaintiff had nv fel 


any afhidavit, that the offence was committed within the 
county where, or within a year before the action wy 
brought, according to the ſtat. 21 Fac. 1, c. 4, it wa 
urged, that the directions of this ancient ſtatute, had never 
been followed in practice; and even if an affidavit were te- 
ceſſary, the want of it was not a ſufficient round to ſtay 
the proceedings, for the ſtatute is merely directory to th: 
officer, to receive ſuch an affidavit; and if it were true that 
the otfence was not laid in the proper county, or that the 
action was not commenced within a year after the offence 
committed, the defendant might avail himſelf of it at the 
trial, and the plaintiff would not be entitled to recover. Per 
Cur. An act of parliament cannot be repealed by non- 
uſer, notwithſtanding any practice that may have «þrtained 
to the contrary: as long as the ſtatute of Fames the Fir 
remains unrepealed, it muſt be carried into execution; 
and as the plaintiff has not complied with th: gdirec- 
tions of the ſtatute, the proceedings muſt be ſtayed This 
ſeems to be the proper mode of taking advantage of this ob. 
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jection. actio 

Leigh gui tam But the above caſe has been fince overruled This was coU1 

988 *9 an action on a penal ſtatute, in which the plaintiff having re- rule. 

1 for. Rep. 362, covered nine penalties, it was moved to — the proceed- Sq 

2 ings, with liberty afterwards to move in atreſt of judgment, lellin 

On ſhew ing cauſe, four objections were taken, the firſt of was 

which (the only one neceſſary to be noticed in this place) this { 

was, that no athdavit had been filed, that the offence we form 

committe! in the coun'y where, or within a year befor t1ces 

the action was brought, according to 21 Fac. 1, C. 4; and the rische 

caſe of Mile g. t. v. Boot, was cited and relied on. By 70 lect 

Court, The cale of I Vite v. Boot was not conſidered very much was 

at large: and it does not appear to be law. No ſuch affida it lider 

was neceſſary ; it never has been uſual to take that fer now 

and though, where the words of an act of parliament a. be e 

| plain, it cannot be repealed by nen uſer, yet where there hen fac 

| been a ſeries of practice, without any exception, it goes 2 plea 

| great way to explain them, where there is any ambiguity, dene 

: And after a long courte of years, during which time it h tion 

not been the practice to file affidavits in ſuch caſes as the Clay 

preſent, the Court will e:.deas our to get rid of the objection. yak 

The flatuie of 21 Jac. 1. does nit control any of thoſe flatutes {HM 
en which penal actions are ta be brought in the ſuperior courts 

for the firſt ſection enacts, „that all offences to be com- = 

mitted againſt any penal ſtatute, for which any common in- ( 

former may lawfully ground any popular action, &c. before re 

juſtices of aſſize, juſtices of niſi prius or goal- delivery, juſtices = 

. s « . . BY ger 

of oyer and terminer, or juſtices of peace in their ſeſſions, tia". ir 

commenced, &c. in the county where committed.” Now ut 
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01 filed %s action could not (1) have been brought before the juſ- | 
un the tes of afſiz2 or juſtices of peace, &c.; and by the may | 
Nm was words of the ſtatute, it only applies to caſes where the legiſ- 

it was lure had given liberty to common informers, to bring ac- 
I never tons, &c. before juſtices of aſſie, &c. therefore the caſe 
ere ne. of ite v. Boat, cannot be law. It was an action brought 
0 ſtay on the ſtat. 25 Ed. 3, and it does not appear that it was con- 

to the idered whether that action cou:d haie been brought before 
e that juſtices of aſſixe, &c. and it it could not, then the ſtatute 
int the 21 Fac. 1, does not apply to it. : 
ence So, where a declaration had been delivered in this action, Balls gui 2 | 
at the which was debt on the ſtat. 21 Hen. 8, c. 13 for non-reſi- — 
. Per dence, a rule was obtained to ſhew cauſe why the proceed- Han. Black. 546. 

non- ings ſhould not be ſet atide, on the ground, that upon ſearch- 1 
tained ing in the office, no affidavit appeared to be filed, that the 
Firſt ottence was committed in the county where, and within a 
ution; year before the action was brought, agrecable to tlie ſtat. 

direc- 21 Jac. 1, c. 4. On ſhewing cauſe, the above caſe of Leigh 

This . v. Kent, was mentioned to thew, that the ſtat. of 

is ob. Mac I, was not applicable to thoſe ſtatutes on which penal 

{| ations are to be brought in the ſuperior courts, THE 

was covRT were clearly of this opinion, and diſcharged the 

g re- rule. 

coed. So, in an action of debt, on 1 Fac. 1, c. 22, F 14, for Shipman qui tam 

nent, ſelling leather which had not been ſearched and ſealed, it bs Ge 3 

rſt of was objected on the trial, that as under the goth ſection of 4 Jr. Rþ. 109. 

lace) this ſtatute, the plaintiff might have proceeded in a different 

ge form againſt the defendant, before the juſtices of afſize, or juſ- 

fore tices of the peace, at their ſeſſion, &c. for this offence, the ju- 

the rilciction of the ſuperior courts was taken away by the iſt 

1 the ſection of the (lat. 21 Fac. 1, c. 4, CI; but the ohjection 


was overruled, and a verdict taken for the plaintiff, with 
liderty to move the court to enter a nonſuit. A motion was 


wich 
lavit 


ben now made, to ſhew cauſe either why a nonſuit ſhould not 
15 be entered on the conſtruction of the 4th clauſe of the 21 
liay fac. 1, which enables defendants ſued on penal ſtatutes, to 
Ss 2 piead the general iſſue, and give ſuch ſpecial matter in evi- 
ny, dence, as it pleaded would have becu a good bar to the ac- 
[1/8 tion? or why the judgment ſhould not be arreſted on the firſt 
the clauſe of the ſame ſtatute ? Cauſe was thewn againlt this 
ON, nale, and the caſe underwent an accurate diſcuſhon. By 
utes "HE COURT, This action is brought on the 1 Fac. 1, c. 22, 
Ts; 

m- — 

5 (1) It was an action on the ſtar. 21 H. 8, ci 13, { 26, for non- 
ore rendence ; and it has been ſettled by the caſe of Garland, q.t. v. Bur- 
ce. en, 2 Fra. 1103. But an information for non- reſidence does not lie 
all oe fore juſtice of aſſire and oyer and terminer, that ſtatute having only 
& ziven actions in the king's courts, where there may be an eſſoign of 
6 av or protection. 


1223 which 


— 2 
* —— 


f 
| 


> 
4 


— 


— — 


w * aw - . 
— — — — 


2 — 


rere 2 


— —— — -  - 


AL < 


PR — — 


— ä — — —— — — . —̃ — — 


— ——_ 


— 


422 


ons, Icet, or law days, and ta hear and determine the fam., 
4 , : 


Actions on Penal Statutes. 


which 1mpoſes certain penalties, and enacts by the 40th fc. 
tion, that the penalties ſhall be recovered by action of debt, 
bill, plaint, information, or otherwiſe, in any of his Mi. 
jeſty's courts of record, in which ſuit no wager of law 9 
cſſoigu ſhall be admitted; therefore this action may be ſyn. 
ported, unleſs the juriſdiction of this court be taken away 
by the ſubſequent ſtatute of 21 Fac. 1, c. 4. And it 83 
known principle of law, that the juriſdiction of the ſupericy 
courts can only be taken from them by the expreſs work af 
an act of parliament, or by neceſſary implication. It bas 
been argue! that the 21 Fac. 1, does not extend to acts pal. 
ed ſubſequent to it, and that this may be conſidered as an 
action brought on 2 ſubſequent ſtatu:e, the 1 Fac. 1, c. 22, 
having expired before the 21 Fac. 1, and having been ou 


re- enacted fince that time; but we are all molt clearly i * 


opinion, that this muſt be conſidered as an action on 1 Fac, 1, 
c. 22, and that the ſubſequent laws, which have continued 
it from time to time, will give effect to it as an ac made in 
the reign of the 1 Fac. 1; therefore, all the caſes which de. 
cide that this ſtatute of the 21 Fac. 1, prohibits this mode of 
proceeding, will apply to this caſe, as far as reſpects the 
date of the act of parliament, provided it applies to it in 
other reſpects. Another objection made at the bar was, 
that the 9 Ann. c. 11, has inflifted other p:nalries for this 
offence; and that, becauſe a ſummary mode of proceeding 
is given by the 36th and 37th ſec. of that act, before two 
juſtices, with a power of mitigating the penalties, the juril- 
diction of the court is taken away: bat that argument 1s !0- 
tally unfounded ; the penalties in the latter ſtatute ate accu- 
mulative, and impoſed with a different view; and this ftatur: 
does not ffect to repe l the proviſions of the 1 Fac. 1, c. 22 
Then as to the principal queſtion in the cafe, an attentive con- 
1deration of the words of 21 Fac. 1, c. 4, F 1, will rem" 
all doubts concerning it: it enacts, © that all offences agzin!l 
any pea! ſtatute, for which any common informer may !aw- 
fully ground any popular action, hill, pl nt, ſuit, or intor— 
mation, before jri/tices of affize, juſtices of niſi prius or £4» 
delivery, juſtices of oyer and terminer, or juſtices of peace 1 
their ſeſſions, ſhall be commenced,” &c. Then this act ot 
patliament does not extend to all proceedings On penal ſta- 
tutes, it only prohibits the proceedings in the counts 6 
Weſtminiter, in all thoſe cafes where popular actions, bills, 
plaints, fuits, or informations might have been brought 1! 
the inferior courts : but neither of thoſe modes of proceec- 
ing to recover the penalty inflicted by the 1 Fac. I, C. 225 
is given by the goth ſection ot that act; and that clauſe only 
enables juſtices of aſſize, juſtices of peace, &c. within the! 
ſeveral juriſdictions, to enquire of all the premiſſes in thei el. 
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46th e. Now when a power is given to a juriſdiction, which does 
| of deb; dot ordinarily entertain actions, bills, or plaints, and that 
his Ma. power is only generally te enquire of, hear, and determine 
f law 6 the offence, it mutt be underſtood to mein by the common 
de fs. wy mode of proceeding, namely, by indictment or preſent- 
en away ment. There is no pretence to fay, that an action, bill, or 
id it is 4 plaint, can, by the common law, be brought at the aſſizes, 
ſuperiny the ſeflions, or 'at courts leetz therefore it appears moſt 
words of clearly, that the (tut. 21 Fac. I, c. 4 has only extended the 
It has uriſdiftion of the ſuperior courts in certain enumerated 
ts pad. caſes : and as this is not one of thoſe caſes, the ſtat. 21 Fac. 1, 
d as an does no apply to it. It was argued, & that the 21 Fac. I, C. 4, 
„C. 22, a beneficial law, and ought to be extended as far as poſ- 
en only üble; but if the legiſlature had tho ght fo, they would hive 
early of * extended the benefit of it to th penal ſtatues paſſed ſubſe- 
Jac. J, quent to it, which arc infinitely more numerous than thoſe 
ntinucd made before that time: and it is more bencticial to the ſub- 
nade in ject, that his cauſe ſhould be heard and determine! by the 
ich de. fuperior courts of record. On the whole, therefore, it ap- 
node of fpears to be the true meaning of the ſtatute 21 Fac. 1, that 
Cts the wherever, by any act then in force, the informer might have 
) it in ſued by action, bill, plaint, ſuit, or information, in che ſu- 
r Was, pericr courts, as well as in the courts at Weſtminſter, he is 
or this confined to ſue in the former: but as that ſtatute gives no 
eeding new juriſdiction to the inferior counts, the party may ſtill 
e two fue in the courts at Weſtminſter for all thoſe penaltics which 
jvril. could not, before the paſſing of that ſtatute, have been reco- 
18 tg. vered in the inferior ones. 
accu. If à ſtatute having created penalties of gol. and of 10l. 6,4. on! tens 
latutt enacts, that all penalties amounting to 50ʃ. ſhall be ſned for v. Knight. fie 
c. 22, in any of the courts at Weſtminſter, but in a ſubſequent “. 3 = 
con- clauſe, provides that it ſhall be lawful for auy juſtice to hear - Ter. Rep. 443. 
mos and determine any offence againſt that act, which ſubjects 
int the offender to any pecuniary penalty, not amounting to gol. 
law with a power to him to mitigate the penalties (as is the caſe 
n- under 25 Geo. 3, c. 51, § 57, 50, reſpecting poſt-horſes) 
ras. ſuch proviſo ouſts the juritdiction of the ſuperior courts as 
e in to the inferior penalties, and they can only be recovered be- 
+ of tore 2 magiſtrate; for it is clear that the intention of the legiſ- 
ſta- lature is, that the greater penalties thall be ſued for in the 
| Ct {1perior courts, and that the ſmaller offences may be en- 
pills, quired into by a juſtice of the pence. And this diſtinction is 
t in reaſonable; for the juſtice having the power to mitigate the 
ed penalties,, and the ſuperior courts not, it would be abſurd 
21, to ſay that the juriſdiction was concurrent; for if it were, 
nl; the proſecutor might ſue where he pleated, and he would 
ſa of courſe inſtitute his ſuit before chat juriſdiction by whom 
el. the penalties could not be mitigated, which would fruſtrate 
m:. E. e 4 the 
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the intention of the legiſlature, who inſerted the proviſo, ty 


prevent the party being ſaddled with the unmerciful coſts 1 
a mercileſs proſecutor, 


3 Ter. Rat. 444 Aud as this is an objection appearing on the record, the (+. 


n. () 
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fendant may take advantage of it either by demurrer, or !; 
moving in arreſt of judgment. ; 
Where the ſtatute gives half the penalty to the informer, 


, and half to the poor of the pariſh, the declaration may he 
either to render to the informer, or to the informer and the 


poor; but a common mformer cannot have damages for tle 
detention of the debt, nor conſequently coſts of increaſe found. 
ed upon ſuch damage. This was error from the court of com. 
mon pleas, and the record was as follows : © Sir Thomas Fre. 
derick, late of Weſtminſter, in the county of Middleſex, 
bart. was ſummoned to anſwer to Andrew Lookup, who ſues 
as well for himſelf as for the poor of the pariſh of St. Paul, 
Covent Garden, in the county of Middleſex aforeſaid, in a 
plea that he render to the poor of the parith aforeſaid, and 
to the ſaid Andrew,” &c. The declaration charged the of- 
fence to have been committed at Meſiminſter aforeſaid; the 
jury find parcel of the debt to be owing to the poor of the 
ſaid pariſh, and to the ſaid Andrew, and aſſeſs his damages 
by reaſon of its being detained, &c. the judgment runs thus: 
It is conſidered, that the ſaid Andrew, who as well, &c. and 
ce the ſaid poor of the pariſh aforeſaid, do recover, &c. It 
* is alſo conſidered, that the ſaid Andrew, who as well, &c. 
& do recover againſt the ſaid Sir Thomas, his damages afote- 
& ſaid, to, &c. and alſo 551. 19s. to the ſaid Andrew, who 
& as well, &c. at his requeſt, for his coſts and charges afore- 
„ ſaid, by the court here, for the increaſe adjudyed.” On 2 
writ of error brought in this court, upon the above jucdg— 
ment of the court of common pleas, the firſt objection was, 
&« that the pariſh of St. Paul, Covent Garden, did not appear 
to have any concern in this matter; as it was neither thewn 
nor alleged, that the offence was committed in that pariſh, 
it being ſaid to be at Meſiminſter aforeſaid, without ipecity- 
ing any pariſh at all:“ to this it was anſwered, that it 
muſt have been proved at the trial, for the jury have 
found, that Sir Thomas doth owe to the poor of that pa- 
riſh ; that it was a rule (1), that whereſoever it may be pte. 
ſumed that any thing muſt of neceſſity be given in evi- 
dence, the want of mentioning it on the record will not vi- 
tiate it after verdict ; that this rule extends to actions upon 
penal ſtatutes ; that the court will intend it; it is only a title 
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viſo, tg %feRively ſet foxth ; that there was nothing upon the record | 
coſts a conrary to it; that the venire was laid in /Feftminſter afore- | 
a, which by reference appears to be in the county of 

the de. "Middicſex, and St. Paul, Covent Garden, is known to be in 
or by Weſtminſter, in the county of Middleſex ; and beſides, if it 

; were wrong, it wouk! be cured by che ſtatute of Fesfales ; 
former, or THIS OFINION WERE THE CourRT. © The {econd 
Nay be objection was, that it was a wrong venire, and fo fatal 
nd the 1a a penal action. To this it was anſwered, that by 24 
for tle Ge1.2, c. 18, F 3, every venire factas, for the trial ot any iſſue | 
found. in any action or 8 upen any penal ſtatute, in | 
f com- any court of record at Weſtminiter, &c. ſhall be awarded 
Fre. of the body of the county where ſuch iſſue is triable, and 
lleſex, the action is clearly brought in the proper county; the 
0 ſues ſheriff can return no other than the general pannel; OF 
Paul, THIS OPINION WERE THE Couxr. © The third objec- 
, ina tion was,” that the poor have judgment to recover {© the 
J, and laid Andrew, and the ſaid poor”), whereas the act directs 
he of. that the informer ſhall recover: to this it was anf vered, thar 
{; the it may be either way ; that the declaration may be laid either 
pf the to render * to the informer only, or * to render to the in- 
mages former and the poor,“ and conſequently ſo may the judgment 
thus: be likewiſe; OF THIS OPINION WERE THE CourT. The 
b. and ſecond objection was, © that the julgment was for damages 
9 to the common informer, and alſo increaſed ces; whereas 
„ Cc, 2 common informer cannot have damages for the detention 
fore of the debt (1), and the coſts de increments are connected 
who with theſe damages, and this is an entire judgment, and muſt 
fore- be either affirmed in toto, or reverſe in toto. It was acknow- 
On 2 ledged, that a common informer cannot have judgment for 
judg- damages, for the detention of the debt, hecuuſe the debt itſelf 
Was, does not ariſe till the judgment, and the increaſed colts will 
zpear tollow the damages; but it was denied, that this was an 
Iewn entire judgment, and muſt be reverſed in foto, if at all: for 
riſh, that on the contrary, they were diſtinct judgments (it is con- 
city- ſidered, &c. it is © alſo” conſidered, &c.) fo that part might 
at it be affirmed, and the other part which is affected by this ob- 
have jection may be reverſed (2); THE COURT WERE OF THIS 
pa- OPINION, and ordered that ſo much of the judgment as re- 
pre · lated to the recovery of the debt, in this action ſhould be af- 
eri himed; and that ſo much of the ſaid judgment, as related to 
vi- the damages and coſts, ſhould be reverſed. 
pon To an action of debt on a penal ſtatute, the defendant Coppin gui tam 
title pleaded not guilty, and the plaintiff ſigned judgment as for ”: I 3 

want of a plea. By the . — (on a motion to ſet aſide Song Rep. 462. 


tis judgment), This plea was certainly not a nullity : and 


— 


(1) 1 Roll. abr. P. pl. 1. 4. (2) 1 Sira. 188. 2 Fra. 807. 


rely 
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indeed it ſhould rather ſeem that this is a good plea ; for 1; 
this is an action for an offence under a penal ſtatute, the d. 
fendant by ſuch a plea ſays that he is not guilty of the c. 
fence. Upon a devaſtavit againſt executors, not guilty may 
be pleaded, as well as nil debet; at any rate, however, 
this plea is not a nullity ; therefore the judgment muſt be ( 
aſide, with coſts. 

A plea in abatement, to an action brought on a penal 
ſtatute, ſhewing, that another action was brought agair} 
the defendant in the ſame term, by another perſon, for th: 
ſame offence, is not ſufficient ; it muſt ſhew that the ic! 
of action, was attached in ſome other perſon, before the plum 
tiff 's action was commenced, This was an action of debt 
for 1500l. brought by the plaintiff, one of the candidates for 
member of parliament at the laſt election for cheer, againſt 
the defendant, for unlzwfully corrupting three ſeveral vv. 
ters to give their votes to two other candidates : the defen. 
dant pleads in abatement, that another action of the ſame 
fort was brought in the ſame term by one Lake, which i; 
(till depending; and avers, that the facts alleged in both the 
bills are the AA The plaintiff replies, that on the Zoch 
June, 1762, he ſued out a /atitat, which was ſerved on the 
defendant the 29th of July ; and that his bill was filed on 
the firſt return in Michaelmas term. The defendant rejoins, 
that on the ſame goth of June Lake ſued out his writ of A. 
titat, which was ſerved on the defendant the 7th of July, aud 
his bill was alſo filed on the ſame firſt return day in Mi- 
chaclmas term. The plaintiff ſurrejoins, that in fact aud 
truth, his own writ was ſucd out on the 1ſt of July, and 
Laie's on the third; though both were, accordiny to the 
uſage and practice of the Court, being ſued out in vacation, 
teſted on goth June, being the laſt day of the preceding 
term. To this the defendant demurs generally, and alſo ſpc- 
cially, for that the ſurrejoinder, which avers the ſuing out 
of the writ to be on the 1ſt of July, is a departure trom the 
replication, which avers it to have been ſued out on the 
zoth of June, The plaintiff joined in demurrer. By the 


Court, It is unneceſſary to go into any of the pleadings ſub- 


ſequent to the plea, if the plea itſelf is bad; and we are allo! 
opinion that this plea is a bad one. It is a plea in abatement, 
ſhewing, „ that another action was brought againſt the de- 
fendant, in the ſame term by another perſon for the ſame 
offence; and this is all without any thing more: whereas 
he ought to have ſhewn, © that the right of action was at- 
tached in ſome other perſon before the preſent plaintiff's ac- 
tion was commenced;“ for notwithſtanding the general fic- 
tion, „of the whole term's being but one day, yet when 
the priority of action becomes ea and neceſſary to be 


aicertained, the particular day muſt be ſhewn ; a — 
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bas been taken between pleas in bar, and pleas in abatement, 
vu. that pleas in bar muſt thew the priority, becauſe tlic 
right of action attaches by the priority; but that where both 
actions are brought at the ſame time, it ought to be as it is 
here, pleaded in abatement ; and that ſuch a plea in abate- 
ment is good. But there can be no reaſon or foundation for 
ſuck a diſtinction; for in both caſes, it is _y neceſlar\ 
to ſet out the particular day. If the particular day be not ſpe- 
cified, the w Hole: erm will be conſidered but as one day. A 
caſe was cited from Moore, 854, and Hobart, 128, Pye v. 
20k, to prove that where two informations are exhibited 
on the very ſame day, the defendant needs not to anſwer ci- 
ther; and tha: one may be pleaded to the other: but though 
the law «ves not in general allow of the fraction of a day, 
yet it admits it in cates where it is neceſſary to diſtinguiſh : 
and we do not fee why the very hour may not be lo tod, 
where it is neceſſary and can be done (as tor inſtance in the 
regiſter's office, where they always mark the hour) for it is 
not like a mathematical point, which cannot be divided : 
however, this is not neceſſary to be determined in the pre- 
ſent caſe. Upon the whole, the plea is bad (1), and there- 
fore there is no need to go into any of the ſubſequent plead- 
ings; our judgment is, that the detendant reſpondeat ouſter. 

A defendant cannot plead double in a penal action. In Hecke. 

n action of debt on a penal ſtatute (25 Geo. 3, c. 50, 8 5) 2 2 
the defendant, under the common rule for pleading, double 2, Ri. — 
pleaded, 1ſt, The general iſſue; and, 2dly, A proſecution ; 
and acquittal for the ſame offence before a juſtice of the 
peace: a rule was obtained, calling upon the defendant to 
ew cauſe why the rule for pleading double ſhould not be 
wicharyed ? or why the detendant thould not elect on which 
of the pleas he meant to rely, and to ſet aſide the other? This 
motion was grounded on the poſitive words of fect. 7 of 
he flat. 4 Arn. c. 16, which allows double pleading, where- 
1 It is provided that nothing in that act ſhall extend to any 
writ, bill, action, or information upon any penal ſtatute; 
and the Court, after cauſe thewn, were of opinion that as the 
words of the proviſo were peremptory that that act ſhould 
not extend to actions upon any penal ſtatute, they could not 
de diſpenſed with. | 

There is no difference between civil and penal actions in Benfield qui rams 
reſpect to amendments at common law. In a gui tam”: 8 
action for uſury, a rule having been obtained for amend- — 
ing the declaration, in altering the date of the note, all 
being in paper, it was afterwards moved to diſcharge that 
rule: But By THE CovkrT, The rule is, That whillt all is 


rn — 
2 


(1) Sce 2 Lev. 141, and 2 3:74, 169. g 
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in paper you may amend.” Here the plaintiff has only mil. 
taken the date. In the exchequer, they amend penal infor. 
mations : the ſtatutes of amendment do not extend to penal 
actions; but this is an amendment at common law, and 
there is no difference between civil and penal actions, where 
they apply as for an amendment at common law, and all is 
in paper. | | 
Mace qui tam And the declaration may be amended in an action on a 
v. Lovett, Hil. penal ſtatute after record made up, carried down to trial, and 
pwn B.R. withdrawn by plaintiff. This was a gui tam action on the 
5 rr: $33 ſtatute of uſury. The record had been made up ready for 
trial; but it was withdrawn by the plaintiff's attorney, up- 
on his diſcovering a miſtake in the declaration, reſpecting 
the ſum lent. It was now moved for leave to amend the de. 
claration, by altering the ſum lent from 100l. to 88]. and it 
was urged, that all was in paper, as it had never been tried; 
and till a verdict, it is not conſidered as being upon record, 
THE covgrT were ſatisfied, that in this caſe, the amend- 
ment might be made. Per Cur. The court have gone a great 
way in allowing amendments towards the attainment of juſ- 
tice : there is no diſtinction between gui tam actions, aud 
civil actions, where an amendment at common law is applied 
for: the Court will not alter the charge, indeed ; but the 
amendment here prayed will not do that, it is to leſſen tie 
ſum, not to increaſe it: it is a mere flip. Benfield, 9. l. v. 
Mitner, is like this caſe : however the amendment mult be 
upon the payment of coſts. 
Richards qui em So, where the plaintiff ſued the defendant in an action for 
8 — __ uſury, and obtained a verdict and judgment in this cout, 
Dog. 113, and the defendant brought a writ of error in the houle of 
lords, and aſſigned for error, that the attorney who had 
appeared on record for the plaintiff had no warrant from 
him, it was moved on the behalf of the plaintiff, pending 
the writ of error, that the judgment-roll might be amenced, 
by ſtriking out the name of Rebert Mayes in the piaintift '5 
warrant, and inſerting that of John Stapleford, John Staplc- 
ford being the name in the memorandum of the declaration 
and the Court, after cauſe ſhewn, gave the plaintiff leave ta 
amend accordingly. | 
Goff gui tam But where a motion was made to amend a declaration in 
v. Fopplewell, a penal action (for uſury) in the dates and ſums, and it ap- 
6 = 3 peared that the action was commenced four years before, 
707. The Court ſaid, That though there was no difference be- 
tween civil and penal actions, as io amendments at com- 
mon law, whilſt all was in paper, yet as this aCtion had 
been hanging over the defendant's head for four years, they 
would not in their diſcretion permit the propoſed amend- 
ments to be made, which would in effect amount to a we 
miſſion 


ly mi. 
infor. 
) penal 
v, and 
where 


all i 


on a 
al, and 
on the 
dy for 
Y, up- 
ecting 
he de- 
and it 
tried; 
ecord, 


nend- 


great 
1 juſ- 
„ and 
pplied 
it thc 
n tlie 


"ing 
nded, 
tft 's 
api 
on 
ve to 


Actions on Penal Statutes. 


miſſion to bring another action, to which otherwiſe the de- 
ſendants might plead the ſtatute of limitations. 


So, upon an application for leave to amend the declaration Steel 


429 


ui tam a. 


in this action (which was for uſury) as to the ſums ſtated Sowerby, H 3; 


to have been received by the defendant, it appeared that 
writ iſſued on 12th December, 1792, and the declaration, 
which was not delivered till Faſter term, 1794, ſtated the 
uſury to have been committed on 16th December, 1791. The 
iſue was made up, and notice of trial given for the ſittings 
after Michaelmas term, 1794; but ſome miſtakes having 
deen diſcovered in the amount of the ſums ſtated to be 
ent, and the intereſt received thereon, the plaintiff wich- 
drew his record, and made the preſent application, which was 
oppoſed on the ground that the effeCt of the amendment in 
this caſe would be enabling the plaintiff to bring a new ac- 
tion after the time limited by the ſtatute was expired; and 
Cv. Popplewell was relied on. By the Court, The Court 
has the power to amend as long as the proceedings are in 
paper, in criminal as well as civil proceedings. But the 
queſtion here is, Whethe; the Court ſhould, in their diſcretion 
permit this amendment to be made ? It appears that there 
has been an extraordinary delay throughout the whole of 
this proceeding. Now it has been at all times conſidered 
againſt the * of the land that penal actions ſhould be 
kept ſuſpended over the heads of defendants; and the ſtat. 
31 Eliz. c. 5, was paſſed, in order that they ſhould be pro- 
ceeded upon with all expedition. Therefore, on the autho- 
o of Goff v. ue the rule muſt be diſcharged: and 
indeed without ſuch an authority we ſhould have felt no dit- 
hculty in refuſing the amendment. 


Geo, 3. BR. 
the 6 Ter, R. 171. 


But if there has been no unneceſſary delay in the pro- Croſs gui ram 


ceedings, the Court will give the party leave to amend, 
though the time limited for bringing another action is elap- 
led, This was an action on the ſat. 25 Geo 3, c. 80, F 7, 
for acting as an attorney without a certificate. It was com- 
menced in the vacation after Hilary term: iſſue was joined 
in Trinity term following; and the record was carried down 
o the next ſummer aſſizes, where a miſtake having been 
covered in the words of the declaration, the plaintitf was 
adviſed to withdraw the record, which he accordingly did, 
and now moved for leave to amend the declaration. This was 
ppoſed on the authority of the two laſt caſes, viz. Cf v. 
Popplewell, and Steel v. Sowerby. BY THE cout, The 
cafes cited do not warrant the poſition in the latitude con- 
tended for, namely, that the Court will not permit an 
amendment after the time for commencing a new aCtion has 
expired, In thoſe caſes, the Court proceeded on the ground 
of unneceſſary delay having been uſed by the party ſuing ; in 
one the aCtion had been depending three, in the other four 

years, 


v, Kaye, Hil. 
36 Geo. 3. BR. 
6 Ter. Refs. 643. 
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5. Stevens, Ea. 
31 Ceo. 3. B R. 
4 T. Rejr. 224. 
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vears. The object of the ſtatute of F/izabeth was, to pre. 
vent an improper and vexatious uſe being made of penal xc. 
tions, by keeping them ſuſpended over deſendants for a lengh 
of time; but that does not appear to have been the caſe on 
this occaſion. The plaintiff went down to trial as ſoon x; 
he could; he was prevented proceeding to trial, on being ad. 
viſed at the afſizes that he had inade a miſtake, and no tims 
has been ſince laſt. Amendments in penal aCtions are not of 
novel introduction: it has always been the practice of the 
maiter of the rolls on application made to him, to order ori. 
ginals to be iſſued in penal actions, in order to ſubſtantia 
the proceedings that had been had without them, unleſs i: 
appear that there has been unneceſſary delay on the part «f 
the plaintiſt. If the amendment prayed for had gone the 
length of intrcducing a new charge againſt the defendant, 
we ſhould have thought it came too latz on account of the 
ſtatute of innitations : but that is not the caſe. 

And the Court will not give the plaintiff leave to amend 
the declaration in a penal action after a demurrer to a repli. 
cation to a plea in abatement. This was an action brought 
by the plaintiff, who ſued as well for the treaſurer of the divi. 
firm of the town and port of xp a in Suſſex, as for himſelf, 
to recover a penalty, under 22 Ces. 3. c. 41, for having voted 
at the Seaford election, being diſqualitied as an exciſe- oſficet. 
The declaration was filed in Michaelmas term: and the de— 
tendant, after a general imparlance to Hilary term, pd 
in abatement, that the diviſion of the town and port of Sea- 
ford, is not ſuch a diviſion of the county of Suſſex, whereo! 
or for whicha treaſurer is, or can what be appointed, pray- 
ing that the bill may be quathed. The plaintiff, in his rep!i- 
cation, after ſetting forth Seaford to be a town corporate, 
plcaded that Seaford did not, before the making of tlie ſtatute, 
12 Geo. 2, C. 29, for collecting the county rates, contribute 
or pay to the county rates of Suſſex, nor at any time {;nce 
has contributed or paid to the ſame. By the Court, Tie 
plea cannot be ſupported, inaſmuch as it is a plea in abat-- 
ment, after a general imparlance (1). It is alſo bad in ſub- 
{lance; becauſe it does not give the plaintiff a better writ, but 
tends to ſhew that he can maintain no action. Then if thi 
plea be bad, the next queſtion is, whether the declaratio:. 
can be ſupported. The action is brought on the (lat, 22 
Geo. 3, c. 41, Y I, which, after creating the forfeiture, d- 
rects that one moiety of the penalty ſhall be paid into the 
hands of the treaſurer of the county, riding, or diviſion, 
within which the offence is committed; now the word di- 


—— g — 


(1) See p. S. ſupra. 
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fan in this act ſtands with county, and riding; and therefore 


muſt mean ſomething analogous to them; and the word di- 
viion applies to the county of Lincoln, in the ſame manner 
thar Riding does to the county of York. This interpreta- 
tion of the word is further proved by the diſtribution of the 
penalties in Scotland, one moiety of which, the act directs, 
{hall be applied to ſuch purpoſes as the juſtices at the ſeſſions 
for the county, ſtewarty, riding, or divition ſhall think fir; 
tewarty in that country being equivalent to county. And if 
the legiſlature had intended that the penalties ſhould be paid 
o the treaſurers of ſmaller diſtricts than counties, ridings, 
or diviſions, they would have inſerted in that part of the act 
the ſame words which are uſed in a preceding part: county, 
ltewarty, city, borough, or cinque port. The counſel for the 
plaintiff then applied for leave to amend ; but Bullex, J. ſaid 
there was na inſtance in which the court had given leave to 
amend as to the parties to a ſuit in a qui tam action after a de- 
nurrer. And the court ſaid, that as it appeared on the re- 
cord, that the plaintiff could not maintain his action, they 
muſt give judgment for the defendant, though his plea were 


Compounding. | Where the court give leave to compound Brown 9ui tam a. 
a penal action, the king's half of the compotition muſt be "BR. 3 
paid into the hands of the maſter of the crown-office, for the 1929. 
uſe of his Majeſty. | 

On an indictment on the coal act, for ſelling ſhort mea: Brery gui a 
ſure, the defendant was found guilty ; after which it was z Levy, M. 4 
moved for leave to compound with the proſecutor : but the m_ - 2 
motion was denied; becauſe the king's moiety of the pe- 
nalty is veſted by the conviction, and then it is too late to 
compound. ; 2 

The jury having found a verdict in this which was an ac- Mayghan qui ram 
von of uſury, it was moved for leave to compound, on the 5 * 
ground that ſome favourable circumſtances had appeared at « Ter. Nez. 98. 
the trial, which would have juſtified a motion for a new : 
inal, were it not for this application: the counſel on the 
other tide conſenting, the rule was made abſolute in the firſt 
inſtance., 

And it a defendant obtain a rule to ſtay the proceedings King 9ui row 
in a penal action, on payment of a ſum agreed upon be- 2. —_— oe 
tween him and the plaintiff, it is an undertaking by the 3 „ 
defendant to pay the money, and for the non-payment of it, 
he Court will, on motion, award an attachment. 

Evidence.] A Quaker's teſtimony on his afſirmation, is Atcheſon 2. 
admiſſible in an action of debt on a penal ſtatute. This Everett, OS 15 


was an action of debt upon the ſtat. 2 Ges. 2, c. 24, 8 7, Cu. 482. 
againſt bribery: the general iſſue was pleaded, and there ; 
was a verdict for the plaintiff. On behalt of the d-tendant, 


it was moved that there might be a new trial; becauſe a 


Quaker 
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Quaker had been received as a witneſs on his affirmation, 
and it was objected, that this being a criminal cauſe, hi 
evidence ought not to have been received. The caſe was x. 
gued at great length, and the point fully conſidered. By 
THE CouRT, The ſtat. 7th & 8th Will. 3, c. 34, which 
was made perpetual by ſtat. 1 Geo. 1, ſtat. 2, c. 6, allows x 
Quaker to affirm in cafes where other perſons are require 
to take an oath ; but it provides that their affirmation ſhall 
not be received in criminal cauſes (1). The queſtion js, there. 
fore, whether the preſent is criminal cauſe? if it is a ci. 
minal caſe, he muſt be ſworn, or he cannot give evidence, 
Now, there is no diſtinction better known than the diſtinc- 
tion between civil and criminal law; or between criming! 
profecutions and civil actions. Mr. Juſtice Black/:ne, and 
all modern and ancient writers upon the ſubject, diſtinguiſh 
between them; penal actions were never yet put under the 
head of criminal law or crimes. The conſtruction ct 
the ſtatute muſt be extended by equity to make this 4 
criminal cauſe; it is as much à civil action, as an action for 
money had and received. The legiſlature, when they ex- 
cepted to the evidence of Quakers in criminal cauſes, muſt be 
underſtood to mean cauſes technically criminal; and a differ. 
ent conſtruction would not only be injurious to Quakers, 
but prejudicial to the reſt of the king's ſubjects, who may 
want their teſtimony. No authority whatever has been men- 
tioned, nor any caſe cited where it has been held that a pe- 
nal action is a criminal eaſe, and perhaps the point was never 
before doubted: the ſingle authority mentioned agg inſt te- 
ceiving the evidence of the Quaker in this caſe, is an appeal 
of murder (2). But that is only a different mode of pro-- 
cuting an offender to death: inſtead of procecding by indi-. 
ment in the uſual way, it allows the relation to carry on the 
proſecution for the purpoſe of attaining the ſame end which 
the king's proſecution would have had, if che offender had 
been convicted, namely, execution : and therefore the writers 
on the law of England claſs an appeal of murder in the 
books, under the head of criminal caſes. We are not under 
the leaſt embarraſiment in the preſent caſe; for there is r9t 


GC 


2 FP" 


(1) This, it was obſerved by Lord Mansf-1d, who delivered de 
judgment of the court, in ſome inſtances bears hard upon the Quakers, 
and leaves them in a worſe condition than they were when thett feet 
firſt aroſe; for before the ftat. 5th & 8th IV. z, c. 34, if 2 Quit! 
were indicted for a capital offence, he might call Quakers as witnflcs 
in his defence, and that without oath ; for formerly the prif-ner's W . 
neſſes were not ſworn ; but now, by ftat. 1 Ann. ſt. 2, c. 9, 9 3 wi] 

ſons examined in criminal caſes muſt be examined upon oath, botÞ 

or and againſt the crown ; therefore if a Quaker be indicted, he can- 
not have the benefit of Quaker teſiumony. 

(27 2 Str. $56. 
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nale authority to prove, that upon a penal action a Quaker's 
4 A be received upon his affirmation : therefore 
the judge did perfectly right in admitting this Quaker to be a 
witneſs upon his affirmation, and conſequently the rule for a 


new trial muſt be diſcharged. 
ln a penal action you may give notice to the defendant to — 
produce a paper in his poſſeſſion; and in caſe he neglects to gc —.— Ga). 
produce it, you may give other evidence of it : and it is not a Ter. Rep. 201. 
neceſſary to give ſuch notice to the defendant himſelf, notice and Cates gui 
to his agent or attorney is ſufficient. : 3 "ng 
New trial in penal actions] The court will grant a new B. R. 37. Rp. 
trial in a penal action on account of a miſtake or miſdi- 306. 
rection of the judge. This action was brought to recover Wilſon , Raf. 
penalties, upon the bribery-aCt, for bribing voters at the IR 
Newark election, to vote for one of the candidates. At the — ; 
rial, one of the witneſſes called was an attorney, who ob- 
jetted to the production of certain letters on the foundation 
of his character of attorney, by which he conceived him- 
{lf bound to with-hold them. The judge was of this opi- 
nion, and the plaintiff went into other evidence, upon 
which there was a verdict for the defendant. It was af- 
terwards moved that there might be a new trial, on the 
you of a miſtake in the judge, in conſidering, un- 
r the circumſtances of the cafe, that the attorney 
was bound to with-hold the letters required to be pro- 
duced in evidence: but a doubt being ſtated whether there 
was any inſtance of a new trial having been granted, where 
the verdi& had paſſed for the defendant in a penal action, the 
court deſired that that point might be looked into. By THE 
CouRT (after the caſe had been fully argued on that point), 
Though this motion for a new trial is an application to the 
diſcretion of the court, it muſt be remembered, that the 
diſcretion to be exerciſed on ſuch an occaſion is not a wild, 
but a ſound diſcretion, and to be confined within thoſe li- 
mits within which an honeſt man, competent to diſcharge 
the duties of his office, ought to confine himſelf; and that 
liſcretion will be beſt exerciſed by not deviating from the 
rules laid down by our predeceſſors; for the practice of the 
court forms the law of the court. It has been ſaid, how- 
ever, that if we grant a new trial in this caſe, we ſhall in- 
novate on the practice of thoſe who have gone before us: 
but that was more eaſily aſſerted than proved; for there is 
ut a ſingle inflance where a new trial has been refuſed, in a 
caſe where the verdict has proceeded on the miſtake of the 
Judge. Where, indeed, the jury have formed an opinion 
upon the whole caſe, no new trial in a penal aQtion has 
been granted, though the jury have drawn a wrong conclu- 
hon : ſo too, in ordinary, where the damages are mall, and 
the queſtion too inconſiderable to be re-tried, the court has 
Var. I, Ff frequeatly 
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frequently refuſed to ſend the caſe back to another jury, By 
wherever a miſtake of the judge has crept in, and fwayed th 
opinion of the jury, there is not a ſingle caſe in which the 
court has ever refuſed to grant a new trial. All the cage 
of indictments muſt be laid out of the caſe, becauſe they att 
criminal caſes, and are exceptions to the general rule: hut 
this muſt be conſidered as a civil action. The court then 
went into the queſtion, whether the attorney was im 8. 
perly prevented from producing the letters in queſtion {1}, 
and they decided, that under the circumſtances of the caſc, 
the judge had fallen into a miſtake z and therefore as the 
cauſe was not fully before the jury, they made the rule for x 
new trial abſolute. 

So, in an action of debt for a penalty under the game laws, 
where the judge who tried the cauſe directed the jury ty 
find for the defendant, and the jury found accordingly, 1: 
was afterwards moved that there might be a new trial, on the 

round of a miſdirection by the judge in a point of law, 
The court were of opinion that the judge had miſdiretted 
the jury, and the rule for a new trial was made abfolute. P- 
Lord Kenyon, Ch. J. If this cafe had been left properly to 
the jury, and they had even drawn a wrong concluſion, we 
ſhould not have been diſpoſed to grant a new trial in ſuch an 
action as the preſent: but where there is any ground of 
objection to the law delivered by the judge, on which tle 
verdict has proceeded, if ſuch objcction be well founded, 
it is immaterial what the nature of the cauſe is. The ap- 
r for a new trial is a direct appeal to the juſtice aul 
avs of the country, and cannot be tried and diſpoſed of by 
any otner rule. bd | | 
erdict.] In an action to recover ſome penalties of 56. 
on 13 Geo, 3, c. 68, \ 5, there was a verdi& for the plaintiff, 


. with one penalty; and the plaintiff's courſel applied it to a 


count, which it was admitted could not be ſupported in 
point of law; and the aſſociate accordin ly indorſed on the 
poſtea, that the jury had found the defendant guilty of thc 
offence charged by that count. On a motion in arreſt of 
judgment, the queſtion agitated was, whether the finding of 
the jury could not be applied to any other count which was 

ood, and which was proved by the evidence. By the 

oURT (after conſideration), We are all of opinion, that 
as this is @ penal action, and the plaintiff has elected to ente! 
the verdiCt on one count, he cannot now be permitted to re- 
ſort to another ; for though in fome caſes, perhaps, the jury 
would have no difficulty in giving their verdict ou any count, 
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(1) See this part of the caſe under the head ArTORNEY- 
yet 


ry. But 
7yed the 
ich the 
IC Ca'es 
hey ate 
le : but 
rt then 
im 18. 
n (1); 
1e caſe, 
as the 
le for 3 


e laws, 
ury to 
ly. It 
, ON the 
f law, 
rected 
e Per 
erly to 
Mn, we 
ucl an 
und of 
ch tlie 
unded, 
he ap- 
de aul 
of by 


f 50l, 
tft, 
ttoa 
ted in 
n the 
of the 
eſt of 
ing of 
1 Was 
y the 
, that 
enter 
o re- 
e jury 
Ount, 


— — 


yet 


Actions on Penal Statutes. 


yet in others they would not be warranted in fo doing; and 
though in this particular caſe, the jury gave their verdict 
generally for one penalty, yet the plaintiff's counſel choſe to 
apply it to a particular count, and by that election they muſt 
be bound: it being admitted that this count cannot be ſup- 
ported, the judgment muſt be arreſted, 
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Judgment. ] A diſcontinuance is cured by the appearance of Humble and 


the party, by the ſtat. 32 Hen. 8, c. 3 (1), in penal as wel 


civil actions; neither is it a cauſe of error to enter a judg- 


1 another v. 
Bland in errors 
Ea. 35 Geo. 3. 


ment of miſericordia, in a qui tam action for a penalty. BR. 6 Ter, 


This was a penal action on the ſtatute of 12 Arn. Stat. 2, c. 255 


th, againſt uſury, to recover treble the amount of the 
money lent ; and after judgment for the plaintiff in the court 
of common pleas, the defendant removed the record into the 
court of king's bench, by writ of error; and the two prin- 
cipal objections taken by the counſel, for the plaintiffs in 
error, were, 1ſt, That there was a diſcontinuance of the 
action from Hilary to Eaſter term, no day being given to 
the defendant in the latter term ; 2dly, That a judgment 
of miſericordia was entered, inſtead of a capiatur. BY THE 
CourT, The objeCtion of diſcontinuance, is anſwered ' 
the caſes in Dyer, 346, and Cre. Car. 559, where the ſtatute 
has been held to be no diſcontinuance in penal actions (2); 
and in Jentinſon v. Butes qui tum in error, it was decided, that 
there was no foundation for the objection of the judgment of 
miſericerdia; that was an action to recover penalties under 
the lottery- act, 22 Geo, 3, c. 47, and after a verdict for the 
plaintiff, in the court of king's bench, the record was re- 
moved by writ of error into the exchequer chamber, where 
ſeveral objettions were taken, among which this was one, 
that there thould have been judgment of miſericerdia inſtead 
of capiatur : after two arguments, all the objections were 
overruled, and the judgment of the king's bench affirmed.— 
Judgment affirmed. 


ADMINISTRATORS, ſee ExEcUTORS AND ADMI- 


NISTRATO RSV. 


— 


(1) By the ſtat. 32 Her, 8, c. 30, after verdict, judgment ſhall pro- 
red, notwithſtandanding any miicontinuance, diſcontinuance, miſcon - 
rexing of proceſs, &c. 


(2) See allo 3 Lev. 274, and Dong. 114, 115. 
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LED ( 436 ) 
! 

} | prize 
bi admir 
| marin 
Admiralty. train! 
i delega 
| appea 
4 Furiſaittien of Court of Admiralty, * | 
ll | ; ſtoppi 
[| Linde ©. Rod- HE juriſdiction over all matters of prize, and erer an a0 
i! ney, Hil, Ter. thing conſequential to a capture as prize, belongs ex- lie (1 
—— B. K. cluſively to the court of admiralty (1). Gn a motion for a pert 
Hh prohibition, to ſtop the judge of the admiralty from pro- viour 
ceeding upon a monition oed in the uſual form, for the Upon 
condemnation of the propeity taken and ſeized by the land a ſuf 
and ſea forces, under the command of Admiral Rodney, and are P 
General Vaughan, at the iſland of St. Euſtatia, upon the vai? 
ſurrender of that iſland; the ground upon which it was = 

prayed was, that the goods were taken upon land; and the only 1 


7 was, Whether the goods being taken on land, 
ough in conſequence of a ſurrender to ſhips at ſea, ex- 
cluded the prize juriſdiction of the court of admiralty ? The 
caſe was fully argued, and Lord Mansfield delivered the 
opinion of the court.— The Judge of the admiralty is ap- 
pointed by a commiſſion under the great ſeal, which enu- 
merates particularly, as well as generally, every object of 
his juriſdiction, but not a word of prize; to conſtitute that 
authority, or to call it forth in every war, a commiſſion 
under the great ſeal iſſues to the lord high admiral, to will 
and require the court of admiralty, and the lieutenant and 
judge of the faid court, his ſurrogate or ſurrogates, and they 
are thereby authorized andrequired, to proceed upon all andall 
manner of captures, ſeizures, priz-s, and repriſals of all ſhips 
and goods, that are or ſhall be taken, and to hear and de- 
termine according to the courſe of the admiralty, and the law 
of nations. A warrant iſſues to the judge accordingly, the 
monition and other proceedings are in lis name, with all 
the titles of office, rank and degree ; adding emphatically, on 
the authority under which he acts, the following words, 
„ and alſo to hear and determine all and all manner of 
« cauſes and complaints, as to ſhips and goods ſeized and 
« taken as prize, eſpecially conſtituted and appointed.” The 
court of admiralty is called the inſtance court, the other 
the prize court; the manner of proceeding is totally diffe- 
rent, the whole ſyſtem of litigation and juriſprudence in the 
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(1) See the caſe of Le Cuur v. Eden, in p. 173, ſupra. | 
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prize court is peculiar to itſelf; it is not like the court of 
:dmiralty. From 8 Eliz. c. 5, it appears, that in civil and 
marine cauſes, there were many appeals which the ſtatute re- 
trains to one, to the king in chancery, to be finally decided by 
delegates. But prize is not a civil and marine cauſe, and the 
appeal lies to commiſſioners conſiſting of the privy council, 
A thing being done upon the high ſeas, does not exclude 
| the. juriſdiction of the courts of common law; for ſeizing, 
topping, or taking a ſhip, upon the high ſea, not as prize, 


| ever; an action will lie, but for taking as prize, no action will 
Ngs ex- le (1). The end of a prize court is, to ſuſpend the pro- 
n for 3 perty till condemnation; to puniſh every ſort of misbeha- 
n pro- viour in the captors; to reſtore inſtantly, velis levatis, if, 


upon the moſt ſummary examination, there does not appear 


or the 
ie land a ſufficient ground; to conlemn finally, if the goods really 
ey, and are prize, againſt every —_ giving every body a fair oppor- 
on the tuniy of being heard. captor may, and muſt, force 
it was every perſon intereſted to defend; — every perſon in- 
e onl te eſted my force him to proceed to condemn without de- 
\ land lay. Theſe views cannot be anſwered in any court of 
A, ex- Wellminſter Hall, and therefore, the courts of Weſtminſter 
? The Hall never have attempted to take cognizance of the queſ- 
ed the tion, © prize or no prize?” not trom the locality of being 
is ap- done at fea, hut from their impotence to embrace the whole 
enu- of the ſubject. As to plunder or booty, in a mere conti- 
ect of nental land war, without the pre ſence or intervention of any 
e that ſhips, or their crews, it never has been important enough to 
niſſion gre riſe to any queſtion about it; it is often given to the 
0 will oldiers on the ſpot, or wrongfully taken by them, contrary 
It and to military diſcipline, If there is any diſpute, it is regulated 
| they by the commander-in-chief. There 1s no inſtance in hiſtory 
indall or law, ancient or modern, of any queſtion, before any legal 
| thips judicature, ever having exiſted about it, in this kingdom ; to 
d &. contend that ſuch plunder was within the rules and juriſ- 
e law dition of the prize court, might be oppoſed by the ſubjeck- 
y, the matter, the nature of the "ariddiQtion, the perſon to whom it 
th all is given, and the rules by which he is to judge, The queſ- 
y, on non then is, Whether ſuch a capture aſhore by a fleet of 
-ords, ſhips, and the land and ſea forces aboard, in conſequence of 
er of 2 previous ſurrender of the place, is within the juriſdiction 
| and of the court of prize f T'wo general odjections have been 
The relied on; 1ſt, That though it were given, and immemorially 
other exerciſed, yet it cannot ſubſiſt, becanſe contrary to the 
diffe- ſtatutes of 13 and 15 Ric. 2, and 2 Hen. 4. 2dly, It there is 
1 the no objection from theſe ſtatutes to the exiſtence of ſuch a 


juriſdiction, that it is not given by immemorial uſage, or the 


— > 


Dr OO 


— 
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true conſtruction of the commiſſion. As to the firſt, theſ 
ſtatutes manifeſtly relate to the uſurpations of the in/any 
court of Fan in cauſes civil and marine, to contrags, 
pleas, and quarrels, only triable at law; there is not a word 
in any of the ſtatutes applicable to the prize court ; there 
was no complaint of it, not a f llable of commiſſions ty 
judge of prize; the view, purport, and tendency of the 
ſtatutes, is to prevent the admiralty from trying matten 
triable at law. The taking a ſhip on the high ſea, is triabls 
at law, to repair the plaintiff in dainag.s ; but a taking on 
the high ſea, as prize, is not triable at law, to repair the 
Paint in damages; the nature of the ground of the action 
—prize ar no prize? not only authorizes the prize cout, bu 
excludes the common law. Theſe ſtatutes do not exclude the 
common law in any caſe, and they confine the admiralty by 
the localty of the thing done, which is the cauſe of action; 
it muſt be done upon the high ſea, If done in port, 
havens, or rivers, within the body of à county of the realm, 
the. admiralty is excluded. But the prize court, has uni- 
formly, without, objection, tried all captures in, ports, havens, 
&c. within the realm; what is ſtill more extentive, foreign 
ports, or harbours, are not the high fea, any more than the 
ſhore, but numberleis captures made there, . been con- 
demned. as prize: theſe ſtatutes have no view or relation to 
the ſubject of prize, conſequently, there ariſes from them no 
objection. 2. The "vm, objection is, That the. juriſdic- 
tion is not given: but from the words of the commiſſun, it is 
certain, that the commiſſion has in view captures by ſhips. 
Hoſtilities are committed by ſhips, and the men on b ard, at 
ſea or aſhore; a fight begins, the vanquiſhed run on ſhore, 
get the goods out, are purſued athore, and the goods are 
taken: a fort or town is taken by the force of ſhips at ſea, 
and is ranſomed; or plate, money, and valuable effects 
taken: the means this county has of annoying and making 
repriſals upon an enemy, is by naval expeditions. There 
never was, there never will be one, no not a fingle ili, 
which has not a view to operations upon land, if occaſion 
ſhould require. In many old treaties, the uſual ſtipulation 
is, that the ſubjects of the one prince, ſhall do no injury or 
violence to the ſulyeAs of the other, by land or ſea, or in 
freſh waters, or in port. It is not by accident, therefore, 
that the words of the commiſſion are general ; all manner 
of captures, ſeizuręs, prizes, and repriſals of all ſhips aud 
oods; it does not ſay upon the ſea ; it does not ſay—goods 
in the ſhipeerepri/als is the moſt gencral word that can be 
I. In cauſes civil and marine, to give juriſdiction to. the 
court of admiralty, the libel muſt allege the cauſe of ſuit 
to be done upon the high ſea ; and therefore, if it had been 
ihe intention of the commiſſion, or the rule of law, it r 
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certainly have been ſo expreſſed in the commiſſion. Alſo 
udsn the reaſon of the thing: every reaſon which created a 
prize court, as to things taken upon the high ſeas, holds 

ally when they are thus taken at land: the original cauſe 
of taking, is here at ſea ; the force which terrified the place 
mo a ſurrender was at ſea ; if they had reliſted, the force 
o ſubdue would have been from the ſea : likewiſe tle authoe 
rities and immemorial uſage ſhew, that the prize juriſdiction 
equally extends to goods taken by thips, or their crews, on, 
und and at ſea, and that no property veſts in any goods 
taken at ſea, or on land, by a ſhip or her crew, till a ſentence 
of condemnation as good and lawful prize. His iordſhip. 
here tated ſeveral authorities, and concluded with three pro- 
politions;” FIRST, That fo far back as pores caſes can, 
te traced, which is for a century, the admiralty has judged 
of and condemned goods taken on land as prize, as we 
25 goods taken on ſea ; SECONDLY, That every common law 
authority to be found on the ſubject, allows and ſupports the 
juriſdiction; THIRDLY, That the legiſlature has, in nany 
24s of parliament, recognized and referred to it, as clear, 
certain, and undoubted. His lordſhip then ſtated at length 
ſeveral authorities in ſupport of thele propoſitions, Rule 
for prohibition diſcharged. 


If the proceedings in the court of admiralty be erroneous, Ladbrooke v. 


they are to be reCtifed on appeal; but if they have no juriſ- Cri 
action over the ſubject matter, the whole is coram non judice. 
But there is a great difference between applications for pro- 
hibitions to the admiralty, pending the ſuit, and after ſentence ; 
in the firſt caſe, the court will examine the whole caſe, and 
ſee the ground of the proceedings in the admiralty; but the 
rule is quite the reverſe after a, ſentence is paſſed ; in ſuch 
a caſe, they will not look out of the proceedings, for the 
party who applies for a prohibition, after ſentence, mult 
hew a nullity of juriſdiction on the face of the proceedings. 


his was an action of trover, for a vehel called the Len- 2 Ter. Rep. 649, 


dm, in which there was a verdi& for the plaintiſf, ſuoject to 
the opinion of the court, on the following caſe: the veſſel 
was taken in execution, on the 4th of May, 1787, by the 
plaintiff as ſheriff of Surrey, under a fl. fa. iſſued againſt 
6. P. the maſter, at the ſuit of A. P. in conſequence of a 
judgment obtained in the pr-ceding Eaſter term; the plaiu= 
uf was ſerved with a notice from the defendant, on the 
5th of July following, that he, the defendant, as marſhal of 
the court of Ah, was in poſſeſſion of the veſſel by 
virtue of a writ, under ſeal of the court of admiralty, at the 
ſuit of A. A. and others, for a bottomry bond: the cate then. 
ſtated, that the maſter of this veſſel (who was alſo the owner) 
on 8th November, 1986, executed an inſtrument under ical 
ut Cres, whereby (after reciting that on à voyage _ 
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South Carolina, the veſſel had ſuſtained great damage, jr, 
ſomuch, that he had been under the neceſſity of putting in 
to Cowes to repair, and that the agent of A. A. and the 
others had expended on the repairs 8241. 8s. 5d.) agreed that 
the veſſel and tackle ſhould be and remain a ſecurity by way 
of bottamry; and it was further ſtated, that he ſhould imme. 
diately fail with the ſaid veſſel for London, and would pay 
the bottomry bill, and he thereby bound himſelf, his execu- 
tors, &c. and alſo the ſaid veſſel in a penal ſum, for payment 
of the ſum due, and further we himſelf not to depan 
with the ſaid veſſel from London till payment, &c. A. A, 
and the others iuſtituted a ſuit in the admiralty on this in- 
ſtrument, and on January 1, 1787, a warrant ifſued from 
the admiralty court, impowering the defendant, as marthal, 
to arreſt the veſſel, and to cite the parties intereſted to a';{wer 
to the {aid A. A. and the reſt, in a cauſe of bottomry, civil 
and maritime: on 1ſt January 1787, the defendant arreſted 
the veſlel, and cited all the parties, and was in poſſeſſion when 
the plaintiff's execution iſſued ; on the 16th July, 1787, the 
—_—_— decreed the ſhip to be delivered to A. A. and the 
reſt, and on 22d November, 1787, a warrant iſſued to the 
detendant, as marſhal, to ſell the thip (Rating that in a cer- 
tain caute of bottomry between the parties, the court had 
awarded poſſeſſion, &c. without ſetting forth the grounds of 
the ſuit), by virtue of which warrant, the defendant fo'd the 
thip for g8ol. Two points were made; FixsT, That 
this inſtrument was not a bottomry bond, inaſmuch as it is of 
the eſſence of a contract of bottomry, that the lender of the 
money ſhall run the riſk of the voyage, and that both the 
principal and the intereſt ſhall be at ſtake upon it, which 
was not the cate here, as the perſon of the borrower and his 
executors were by this iuſtrument ſubjected to the payment 
of this money at all events; s£coNDLY, That even if i: 
were, the court of admiralty had no juriſdiction over the 
ſubjeQt-matter of this inſtrument, it having been made 
within the body of a county, and under ſeal; to this it was 
anſwered, that this was the caſe of a mortgage of the ſhip 
by the owner, which was followed by the mortgagee's tak- 
ing poſſeſſion of her afterwards, and that his right could not 
be diveſted by a ſubſequent execution. By THE CovURrT, 
It appears, that the plaintiff's execution was not executed 
till a legal conyeyance had been made of the ſhip in quet- 
tion. It was clearly the intention of the parties, that thi: 
property ſhould be ſpecifically ſubjected to the demand ot 
the perſon advancing the money, under whoſe authority the 
defendant took poſſeſſion of the ſhip. If no poſſeſſion had 
been taken under this inſtrument, it would have been frau- 
dulent, and any other creditor might have taken her in cxe- 
Eution;z but here the title of the firſt purchaſer was conſum- 
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cated by taking poſſeſſion of the ſhip ; it is therefore ſuffi- 


cien: to ſay, that the plaintiff in this caſe is not entitled to 


the recover, and if he is not, it is immaterial to conſider in this 
that cale, whether the court of 2 had any juriſdiction or 
Way not; this action is brought by the plaintiff, acting under the | 
me- proceſs of this court againſt the defendant, who has alſo | 


ated under a proceſs of that court; and the law equall 

protects an officer acting under the court of admiralty, as it 
does one acting under the common law courts. If on the 
face of the proceedings, the court of adwiralty had juriſ- 


A, dion, the officer was bound to execute the proceſs, and 14 
in- could not examine into the foundation of them, and that 
om will protect him: this caſe ſtares, in general terms, that the 
al, court did pronounce a decree for the ſale of the ſhip in 
ver queſtion, aud that a war rant iſſued out of that court, for | 
vil lei ing and felling the ſhip ; ſo that we mult take it that they | 
ted had juriſdiction, b nothing appears on the face of the de- 
hen cree to ſhew they had not. Paſtea to the defendant. | 
le Whether the court of admiralty has or has not juriſdic- Menetone v. 
le tion. depends upon the ſubjef-matter ; therefore they have 5 | 
he cognizance of an hypothecation bond, given in the courſe 3 K. 3 Ter, ks. ' 
er of a vovage, though it be executed on land, and under ſeal. 267. | 
ad In an action of covenant, the plaintiff declared, that by a 
of bil of ſale, of 22d November, 1782, made by the defendants 
he to him, of a ſhip, called the Viliſbire, they covenanted 
at that they had full power to ſell and aſſign, and that the ſhip 
of ſhould from thencetorth remain and continue unto the plain- 
be tiff, his executors, &c. freely and clearly acquitted and diſ- 
he charged of and from all former bargains, ſales, &c. what- 
h ſoever. The declaration then ſtated the breach, that before 
15 the making of the bill of ſale, to wit, on 23d September, 
nt 1778, the ſhip then being at Cork, the then maſter hypo- 
i thecated the thip to P. B. and others, for 6711. for ſetting 
le her forth for ſea, and furniſhing her with neceſſaries to 
proſecute her vovage ; and gave an hypothecation bond of 
8 the ſame date, charging the ſhip with the money and in- 
p tereſt: it then ſtated, that before the making of the bill of 
. ſale from the defendants to the plaintiff, there being 5ool. in 
t arrear upon the bottomry bond, a ſuit was thereupon inſti- 
5 tuted in the admiralty court, and ſuch proceedings were 
4 thereupon had; that in October, 1785, the ſhip was con- 
1 demned to be ſold, and was actually ſold for leſs than the 
5 ſum recovered againſt her in that ſuit : it then ſtated the loſs 
that the plaintiff had ſuſtained: to this the detendants plead- 


| ed, that the hypothecation bond was under the ſeal of the 
| maſter, and was not therefore cognizable in the admiralty 
court; to which there was a general demvrer and joinder. 

By THe Cour (after argument), The queſtion whether 

the court of admiralty has or has not juriſdiction depends 

on 
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on the ſahjeci- matter. If a contract be made under ſeal, 
by which one party covenants with another to do an 
particular act, this court has juriſdiction. And in the 
itruggles which have been made between the court of 
admiralty and common law courts, reſpecting the extent of 
their reſpective juriſdictions, the latter have ſaid, tnat if the 
parties have bound themſelves to anſwer per/onally, the 
former cannot take cognizance of the queſtion, But that 
can net be extended to a caje where, from the nature of the c- 
tract, the proceedings are confined ta the thing in ſpecie, auer 
which the court of admiralty bas the ſale juriſlictian. In tuch 
z caſc as the preſent, the party could have no remedy in a 
court of cominon law; for the contract is meiely in rem, 
and there is no perſonal covenant for the payment of tlie 
money. In queſt ions which have been brought before this 
court on the ſubject of prize, Lord A7c5field has always 
ſaid (and particularly in the laſt (1), in which he gave an 
elaborate j dgment) in the queſtion of prize this court has 
no juriſdiction, it belongs ſolely tb the admiralty. Nay 
even if the capture be on land, provided it be taken by a 
naval force, the admiralty court has exclulive ju id! ion 
over it as a queſtion of prize; and the doctrine in brymer v. 
Atkins, is fully in point. Then if the court of admiraity has 
juriſdiction over the ſubjeCt-matter, the circumſtance of the 
inſtrument being under ſeal does not deprive them of their 
juriſdiction. Judgment for the plaintiff. 

The caſe of Brymer and others v. Atkins and others, men- 
tioned in the laſt caſe, was decided in the court of common 
pleas, Hil. Ter. 26 Ges. 3, and afterwards affirmed upon a writ 
of error brought in B. R. Mic. 30 Geo. 3, and was as fol- 
lows: By the 14th ſect. of the ſtat. 10 Geo: 3, c. 5. (made to 
prohibit all trade and intercourſe with the then American co» 
lonies, and ſince repeated) it was provided, that where ſhips, 
&c. had been taken from the Americans, and condemned as 
lawful prize in a court of admiralty, and the ſentences of 
condemnation appealed from “ execution of any ſentence ia 
« appealed from as aforeſaid, ſhould not be {uſpended by 
* reaſon of ſuch appeal, in caſe the party or parties appel- 
late ſhould give ſufficient ſeturity to be approved of by the 
* court in which ſuch ſentence ſhould be given, to reſtore 


the ſhip, &c, concerning which ſuch ſentence ſhould be 


pronounced, or THE FULL VALUE THEREvF, to the 
«* appeliant or appellants, in caſe the ſentence ſo appealed 
from ſhould be reverſed.” —-PRo-1BITI1ON to the court of 
lords commiſſioners of appeals from the admiralty in pi1ze 
cauſes, the declaration, in ſubſtance, ſtated (inter alia) the 
above act, and that H. B. commander of a floop of wat, 


(1) Lindo v. Rodncyand'tnother, Dodge 591, u. 
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captured a ſhip called the Nicholas, Nathamel Atkins maſter ; 
that a ſuit was inſtituted in the court of vice-admu . in 
Nova Scotia for the condemnation of the veſſel; that ſuch 
proceedings were there had; that ſhe was adjudged aud con- 
demned as good and lawful prize; that the veſſel and cargo 
was, after Fe ſentence of cond-muation, viz. on 15th May, 
1776, fold by the public vendue maſter at public auction, 
to the beſt bidders, for 44081. 38, fterling, being the utmoſt 
value of the ſame at Halifax. hat the defendants, on be- 
half of themſelves and other claimants of the veſſel, appealed 
from the ſentence of the court of vice-admiralty to the com- 
miſſioners of appeals; whereupon the plaintiffs did after- 
wards, viz. on Auguſt 6. 1770, perſonally appear before the 
turrogate of the vice-admiralty court, and acknowledge jointly 
and ſeverally, that they owed to our ſavereign lord the king, the 
fum of ——1. of the current money of Halifax (being exactly 
double the amount of the cle ur monies ariſing from the afore- 
laid ſale), hn condition that the party appellate, his agent, or 
attorney, ſhauld reftore the ſaid ſhip and her cargo, or the value 
thereof, to the ſaid appellant or appellants, in cafe the ſen- 
tence ſo appealed from ſhould be reverſed. That the appeal was 
heara by the commiſſioners cf appeals, who reverſed the 
ſentence of the vice-admiralty court, and decrecd the ſhip 
and cargo, or the value thereof, to be reſtored to the appel- 
lants: that the plaintiffs afterwards, on the behalf of the 
captor, paid into the regiſtry of the commiſſioners 44081. 3s. 
of lawful money of Great Britain, being the full value, and 
clear amount of the monies ariſing from the public ſale of the ſaid 
ſhip and cargo, as aforeſaid: that the deicndants took out of 
the regittry the ſum paid in, but refuſed to receive it as the 
full value of the ſhip and cargo; and by petition to the com- 
miltoners, prayed that it might be referred to the regiſtrar to 
examine the ſhip's invoices and accounts, for aſcertaining 
the value of the ſhip and cargo; that the commiſſioners ac- 
cordingly referred the ſame, and the regiitrar reported, that 
77081, 178. 3d. ſterling ought to be allowed the defendants, 
which report the commiſſioners confirmed. That proceſs be- 
ing iſſued againſt the captor for the difference, he was re- 
turned non et inventus. That monitions being iſſued againſt 
the plaintiffs as ſureties for the captor, an appearance 
was given to them by the commiſſioners to ſhew cauſe 
againlt the payment of 34551. 38. 6d. the abovementioned 
difference, That on the 27th day of July, 1785, the com- 
mithoners of appeals pronounced the aforeſaid recognizance 
of the plaintiffs, as ſureties for the captor, to be fotfeited, and 
decreed a monition againſt the plaintiffs, to pay the ſaid 
34551. 38. Gd. being the remainder of the value of the ſhip 
and cargo in queſtion, according to the regiſtrar's report: 
THE-DECLARATION- then alleged, that the ſaid court of 
yice-admiralty had not any authority to take any ſecurity E 
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the nature, and in the terms therein before-mentioned, ir bad 
the ſaid commiſſioners by the laws and flatutes of this realm, ay 
authority to enforce the ſame : that the ſaid commiſſioners aud 
no authority by references of invoices and accounts to regiſtrar; 
or otherwiſe, to open, re-examine, ſet aſide, or in any manner h 
alter the valuation of any 775 or veſſel, or goods and effect, | 
fixed, ſettled, adjuſted, and liquidated by public ſale, after ſm- 
tence of condemnation regularly pronounced, when no fraud or 
colluſion is alleged and proved. It then alleged, that the ſhip 
was ſold by the vendue ma ter to the highelt bidder, without 
freud; that the decree of the commiſſioners was igai iſt the 
form of tae ſtatute, and alſo againſt the laws and cuſtoms of 
the realm; concluding in the uſual form in prohibition ;— 
there was A DEMURRER and JoINDER. The caſe was ar- 
gued at conſiderable length, and Lox D Loughborough, Cu. . 
pronounced the judgment of the Court (after obſerving that 
the veadue maſter did not ſell under the. immediate authority 
of the court of vice-admiralty, but as an auctioneer ecple ye 
by the parties), as follows :;—Two queſtions pr. ſent them- 
ſelves, FIRST, whether the ſecurity taken by the vice-aimi- 
ralty c urt of Halifax, be ſuch as that court was competent 
to take? SECOMDLY, Whether, ſuppoſing ſuch iecurity ti be 
ood, the lords commiſſioners of appeals have miſconſtrued 
the aCt of parliament, which having, as was contended, fixed 
a defined value on prizes, has left them no diſcretion to eſti- 
mate the value? The fir/? gue/{ion may be diſpoſed of without 
any difficulty, It is trne, a ſtrict recognizance being an ac- 
knowledgment of a debt to the king on record, cannot be 
taken in a court not of record : but this ſecurity, though 
bearing the form of a recognizance, is improperly ſo called, 
not being a recognizance in reality. It has none of the attri- 
butes of a recognizance, it could not be proceeded upon as 
ſuch, nor in its conſequence is it like a legal recognizance. 
It ſeems to have been taken in this form in the court of vice- 
admiralty at Halifax, from the inexperience of the officers, 
being different from that hitherto uſed in our courts of adini- 
ralty in England, in which the parties merely enter into an 
undertaking to ſubmit to the order of the court, according 0 
the event ot the appeal. To call it therefore what it is not, 
from its accidental form, would be evidently abſurd. The 
authorities in 1 Lord Raym. 22 3, 235. 2 Lord Raym. 1285, 
ſufficiently prave, that courts of admiralty may take ſtipu- 
lations from parties, to perform what ſhall be awarded them 
todo; the acts of parliament relating to this ſubje& do not 
point out the form of the ſecurity, but direct generally that 
ſuch ſecurity ſhall be taken as the court of admiralty is en- 
abled to take. Upon the juſt conſtruction, therefore, of the 
ſecurity in queſtion, we are of opinion that it is no more 
than an undertaking to ſubmit to the directions of the * 
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& we ſhould act upon 2 narrow principles, if we were 
o conſtrue this to be a ſtrict legal recognizance, only be- 
cauſe it has a reſemblance to what the court of vice-admi- 
ralty had no authority to take; operating therefore as a ſti- 
ulation, execution upon it belongs to that court, and that 
-uriſdiction to which the parties have agreed to ſubmit. —The 
lend queſtion, though ſumewhat more extenſive, is not more 
dificult tan the firſt. It has been contended, that the ſecu- 
riy is limited to a certain defined value, and cannot be taken 
for any other; that defined value is ſaid to be the produce, 
— 3 to the appraiſement or ſale, or place of condemna- 
tion, It this be true, the argument is well founded, that the 
proceeding to enforce payment of a ſecurity taken for a 
larger ſum, is without authority. But this propoſition is not 
ſupported by the expreſs words of that ſection of the act of 
the 16th Geo. 3, on which the queſtion ariſes, namely, the 
14th, which only directs ſecurity to be taken to reſtore the 
ſlip and cargo, ox THE FULL VALUE THEREOF: no mode 
of aſcertaining that value is preſcribed ; yet it is ſaid, that by 
reterence to x. parts of the ſame act, and to ſimilar clauſes 
of other acts in pari materid, the words full value receive 
2 fixed meaning, and denote the value arifing on appraiſe- 
ment or ſale of the prize, at the place of condemnation. In 
order to introduce the interpretation contended for, we muſt 
de obliged to add to the deſcription of the ſecurity to reſtore 
the ſhip and cargo, or the full value there, words to the fol- 
lowing effect, © at the place of ſale, ſuch ſale being made 
without fraud, by perſons authoriſed, &c.“ which would be 
an extraordinary latitude of conſtruction, eſpecially when no 
ale is directed, no perſons appointed to make it, and no cap- 
tor . to fell at the place of condemnation: we are there- 
tore of opinion, upon the ſecond queſtion, that the lords 
commiſſioners of appeals were not tied down to any definite 
meaſure of value to be given in lieu of the ſhip and cargo. 
Whether it ought to be the invoice value, the value at the 
port to which the ſhip was carried, or at the port to which 
the would have gone, if the voyage had not been interrupted, 
are queſtions which will admit of much argument and doubt: 
but even if we thought that the court of appeals had given 


court of prize, ſhould have ourſelves determined differently, 
or could ſuch a queſtion have come before a court of com- 
mon law, and it ſhould have been proper to direct the jury 
to find the value at the place of ſale, ſtill there is no ground 
lor a prohibition : we are not to be underſtood to ſay, that the 
commiſſioners of appeals have in fact made an improper eſti- 
mate of the value; but be that eſtimate right or wrong, it is 
our province to ſay, whether they have miſconſtrued the 
law; miſconſtruCtion of law being a ground of — 

ur 
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but as we are all of opinion, that the act in diſpute giv 
them authority to decide upon the meaſure of value, we hays 
no right to prohibit them from enforcing their ſentence, aud 

therefore mult direct a conſultation to ide. 
Smart & 4. v, The admiralty court has juriſdiction over the queſtion «f 
3 = freight, claimed by a neutral maſter againſt the captor, why 
\ Tar Bop 3243. has taken the goods as prize; and a monition having iſſue, 
after the goods were condemned, and decreed to be delivered 
to the captors, at the ſuit of ſuch maſter againſt the plain. 
tiffs, as owners or agents of the prize goods, to bring int 
court the produce remaining in their hands, to anſwer the 
freight, the court of king's bench refuſed a prohibition, 
though no Kagel caution had been taken before the 
vods were delivered to the captor; but the queſtion of freight 
Jad been reſerved by the terms of the decree, for ynture eu- 
fideration. This was decided on a motion for a prohibition 
to the prize court of the admiralty ; the material allegations 
in the ſuggeſtion, were the following :—the firſt allegation 
was, that all prizes are committed to the care of tne court 
of admiralty until final ſentence, or amt! interlocutory order 
for releaſing : the 2d, 3d, 4th, and 5th allegations were, that 
when a ſhip is deltvered to the captor, ſecurity is taken 90 
reſtore her, &c. according to the ſentence; that after ſuch 
delivery, the admrralty has no juriſdiction over the party to 
whom the ſhip is delivered, unleſs he be bound by recogni- 
zance; that fureties are not liable beyond the fum taken m 
the ſtipulation; and that after payment of ſuch ſum, the ſti- 
pulation is diſcharged, and that any further judgment in che 
fuit is void: the 6th allegation was, that the maſter of ſuc! 
ſhip has no lien for freight after the goods are delivered: the 
7th pe e was, that if a neutral ſhip be taken with che 
goods of an enemy on board, and the' goods are condemned, 
and the captors adjudged to give bail or pay freight, the 
maſter cannot maintain any ſuit for freight, nor can the ad- 
miralty court take eognizance of it after the property 
delivered, unleſs the party be bound to pay freight by ſtipu- 
lation, and then only to he amount of the ſtipulation : the 
8th allegation in the ſuggeſtion was, that the admiralty has 
no power to iſſue a monition, without an atteſtation or ath- 
davit, that the defendant has in his poſſeſhon, or power, 
money or effects; —theſe were the grounds laid for a pro- 
hibition: the ſuggeſtion then ſtated, That in 1782, tue 
pl :intiff, Smart; being commander of a private ſhip of wal, 
ſeized as prize a ſhip called D' Arend en Fon, on her voyage 
from Surinam to Amſterdam, and brought the ſame to 
Portſmouth, and from thence to London. That on 9th No. 
vember, 1782, Smart inſtituted a ſuit againſt the thip and 
goods in the admiralty, and prayed a monition againſt al 
perſons in general. "That the defendant, a Danith * 
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zud others, were afterwards admitted parties to .the ſuit, as 
chimants to the ſhip and goods, on behalf of themſelves, 
ind of the maſter, and of certain other owners or claimants af 
the laid cargo as being neutral property, and on board a Daniſh 
ip furniſhed with a proper paſſport. That the judge on 19th 
of December, 1782, by his interlocutory decree reſtored the 
hip to the claimant, the defendant, for the uſe of the owners, 
as being the property of Danith ſubjects, and decreed a com- 
miſon to iſſue for the unlivery of the cargo; reſerving the con- 
fderation of freight and expences, tagether with the adjudication 
if the cargo, and other matters, to be beard ix the regular courſe 
of cauſes ; againſt which decree the defendant appealed; but 
he atterwards abandoned the appeal. The ſuggeſtion then 
ſtued the ſubſequent proccedings in the cauſe, and that the 
judge on the 13th November, 1783, by decree condemned 
c:rain unclaimed goods as lawful prize, which decree was 
appealed from ; but the judge, at the petition of the captor, 
dreted the ſentence not to be ſuſpended, on the captor's 
giving bail to anſwer the value of the goods condemned; and 
Mn the za of December, 1783, the other plaintiffs, Pearſon 
and Brymer, became ſurcties-for the plaintiff, Smart, to abide 
the event of the appeal, and to pay the amount of what 
might be decreed to be reſtored, together with, expenccs. 
That on the 75th March, 1784, the defendant, without pre- 
judice to his appeal, prayed that the claimants of certain goods 
reſtired, and the captor, might give bail to anſwer their proper - 
tin of the maſter's freight and expences on the goods rejtrred 
and condemned, which the judge decreed accordingly. That 
on the zoth of the ſame month, Pearſon and Brymer be- 
came ſureties for Smart, in 500l. to the defendant, e pay ſuch 
prepertion of freight and expences, as might thereafter be de- 
reed for the geods condemned. And no other recoguizance or 
ſtipulation was entered into. That the appeal was heard 
betore the commiſhoners of appeals for prize cauſes, ou 
16th July, 1784, who affirmed the decree, and remffted the 
caule, That the defendant afterwards brought in an account 
if freight and expences, claimed by the maſter, on account the 
grads condemned to the captor, which. account was by the 
judge reterred to one of the deputy regiſtrars, aſſiſted by two 
merchants, who reported that 7 59J. Cs. 7d. excluſive of the 
caimant's proctor's bill, aingunting to 151]. 158. 3d. ſhouid 
be paid to the maſter by the captor for freight and charges. 
That report was referrred back to be reconſidered on the: 
ground of exceſſite demands; but goool. was paid on 15th 
June. 1785, on account. Atter certain proceedings, a third 
port was made, on the 16th day of February, 1788, ſtat- 
wg the ſum of 19731. 18s. 6d. to be due from the captor to 
tue calmant, over and belides the ſum of 4oool. formerly 
paid to the defendant. That on 17th June, 1789, the judge 
"confirmed 


447 


Admiralty. 


confirmed that report, againſt which the captor appealed, 
That the claimant on the ſame day, prayed a monition ty 
be iſſued againſt Pearſon and company, upon an atteſtation 
of the defendant, alleging that they were at the time of th, 
capture the owners, or agents of the owners, of the privateer; 
and that they were then in poſſeſſion of the proceeds of the gud; 
condemned, or of conſiderable parts thereof ; which the judge 
decreed : and a monition accordingly iſſued, citing them ty 
bring into the regiſtry of the court, fo much of the proceed 
of the cargo as would anſwer 19731. 18s. 6d. and alſo to 
ſpecify on oath the names and abode of the owners of the 
privateer, at the time of the capture. The ſuggeſtion then 
alleged, that the property of the enemies, taken on board 
the ſhip, having been delivered from on board thereof, and 
not now in the poſſeſſion of the maſter or owners, they 
have departed with their lien; and therefore they cannot in 
the court of admiralty compel payment of any other ſum in 
reſpect of the freight, of the enemies property, exceeding 
the ſum for which the plaintiff, Smart, was bourd by the 
ftipulation. That the plaintiff, Smart, was bound by the 
ſtipulation of the other plaintiffs, Pearſon and Brymer, in 
SOol. to pay ſuch proportion of freight as might thereafter 
be decrecd to the value of the ſaid ſum, and for no more. 
That that and every other ſtipulation, entered into by the 
plaintiff, Smart, to the maſter or owners, having been fully 
ſatisfied on the 15th of June, 1785, he and his ſureties or 
fidejuſſors are releaſed and diſcharged from all ſubmiſſion tc 
the juriſdiction of the court of admiralty, &c. Neverthe- 
leſs the judge of that court, after the 15th of June, 1785 
took cognizance of a charge of freight, in reſpect of the 
enemies property {o condemned, — on the 17th day « 
June, 1988, confirmed the final report of the deputy-regil- 
trar and merchants ; of which charge or matter of freight, tht 
court of admiralty had then no juriſdiftion. That the judge 
on 17th of June, decreed a monition to go out againlt the 
plaintiffs, Pearſon and Brymer, as ſuppoſed ewners of the pri- 
vateer, or as the correſpondents or agents of the plaintif} 
Smart, to compel the payment of 197 3l. 18s. 6d. to the de- 
fendant. The ſuggeſtion therefore prayed a prohibition 
to ſtay proceedings againſt the plaintiff Smart, or any other 
perſon as his ſuppoſed agent. It concluded with ſtating, 
% AND IT IS GRANTED (1), &c,—The caſe underwent 


1 


(x) Per Buller, J. The cloſe of the ſuggeſtion is inaccurate, and af- 
ſumes what the party cannot allege, and what the court in this caſe can. 
not grant. The party can only pray for the prohibition : whether it ſhall 
be granted or not def ends on the judgment of the court; and it mu 
not be alleged on the record that it is granted, until the cour: have pro. 
nounced their judgment that it ſhall be ſo. Thoſe words therefore m 
be ſtruck out, otherwiſe they will miſlead poſterity. 3 Ter. Ref. 37. 
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2 yery elaborate argument. Lord Kenyon, CH. J. If we en- 
tertained any ſerious doubt on this queſtion, we would give 
the party leave to declare in prohibition, in order that the 
point might be determined by the court of dernier reſort. 
But as we have no doubt upon it, there are muny reatons 
why we ought not to grant the prohibition, In the firſt 
place, it would occaſion an uſeleſs expence to the parties; 
and in the next, and which is a matter of greater import- 
ance, it would again put theſe kind of queſtions in doubt, 
which have long been ſettled as to the court of admiralty: 
there is alſo an additional reaſon why we, who entertain no 
doubt, ſhould not interfere, which is, that if the parties are 
cated with our opinion, they may apply to every other 
cou't in Weſtminſter Hall for a prohibition. Theſe pro- 
ceedings take their riſe from the capture of a Daniſh by an 
Enplith ſhip. The ſhip and goods were libelled in the ad- 
miralty; and ſeveral perſons came in as claimants, among 
whom was the preſent defendant, who claimed the thip as 
belonging to a ſubject of a neutral power. As far as re- 
lp*Cted the unclaimed goods, they were condemned, and no 
appeal was entered againſt that ſentence. As far as reſpected 
the ſhip itſelf, ſhe was ordered to be reſtored, as being the 
property of a neutral ſubject. But with regard to the goods 
of the defendant, they were alſo condemned; againſt which 
an appeal was interpoſed, and the ſentence was confirmed. 
The court ſeeing that the maſter of the neutral ſhip had 
done nothing to forfeit his claim to freight, decreed that it 
ſhould be paid to him: and this is the conſtant practice 
where it does not appear that the neutral has done any thing 
n violation of any treaty, or of the jus gentium, as by re- 
tuling to be ſearched, or to ſhew his papers, or carrying 
contraband goods to the enemy, and in a variety of other 
ſtances, by which he would torfeir his privilege as a neu- 
tral ſubject. Before this queſtion, however, was diſcuſſed, on 
an application to the court of adiniralty, the goods were de- 
livered to the party claiming them; but inaſinuch as a ſub- 
ſequent demand might be made, which it was in the power 
of that court to determine, they took hail to a certain 
amount, which has ſince proved to be inſufficient. But it is 
laid, that as ſoon as the property is thus delivered into the 
hands of the captors, the court of admiralty has no longer 
ny control over it, and can only proceed againſt the ſureties 
tor the amount of the bail. Bur that poſition would be 


lighly inconvenient ; and, indeed, would completely ſhut the 
doors of juſtice. For if the admiralty court be then fur#us 
efricto, and the bail be inſufficient, what is to become ot the 
ireight ? A court of common law cannot tate cognizance of 
Height; it involves in it the queſtion of prize, and whether or 


_ goods are contraband, and many «ther queſtions, which 
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depend on the treaties made with foreign powers, of whit} 
this court knows nothing, but all which muſt be ſubjected 
to the deciſion of ſome foru m, governed by the ſame rule; 
in all countries. The municipal laws of this country, ar: 
not the laws by which other countries are governed; hut 
courts of admiralty are inſtituted in all civihzed countries, 
and found their determinations on the ſame general code of 
laws. The propoſition then cannot be maintained, chat, 
when the court of a:imiralty has parted with the poliefſon, 
it is fundtus officio and the argument ab inconvententt applies 
ſtrongly againſt it ;\becauſe it that court has no juriſdiction, 
no couit whatever can give relief. W hile the goods remain 
in the warehouſes of the admiralty, it is admitted that th: y 
may diſpoſe of them according to the exigency of the calc; 
the ſame rule holds in common law courts, when they ate 
ſaid to be in ciſtadid legis : but when do they ceaſe to be {0/ 
Not when they are ſent out of their au cuſtody. The 
Juriſdiction of that court attaches in rem, and is nct alter:d 
by a change of hands ; I lay ſome ſtreſs on the words © change 
of hands,” becauſe, if the legal property be altered, as by a falem 
market overt, that might vary the caſe, But that queſtion 1s 
not aſkected by the monition in this cafe: that decides nothing; 
it only requires the parties to bring into the court of admi- 
ralty fo much of the proceeds of the cargo as remain in their 
hands. When the parties appear in that court, and ſhew 
that they are not the cad, of the property, and that they 
have acquired j it by a Je val title, which the laws of E. glans 
will protect, and on which the court of admiralty « art de- 
cide, then will be the proper time to apply tor a proliihition, 
if that court ſtill attempts to enforce the claim. But that is 
not the caſe now : the property has perhaps only chan ged 
nands, and remains in the fame ſituation as when it was in 
the warchouſes of the admiraity, liable to be dilpoted | of by 
cording to the exigencies of tie caſe, It ſeems that it was 
once doubted witzether that court would take a fide om 
caution; and it was contended, that, without it, they ud 
have no Juriſdiction at all: but that is not warran: . 
reaſon for taking a fidejuiſury caution was to guard again! 
the conſequences of delivering the property to foreign 
where that court could not follow it, or to inſolvent pe! 
ſons : but that was only an accumulative remedy, which en 
abled the court the better to purive the property, but did nut 
{uperſede their juriidiction in rom. Then it has becu cn. 
tended, that the bail are not liable beyond the extent f.. 
fidejuſſory caution, if the court can alſo proceed in rm; un 
this may operate as an accumulative remedy, us in the cate 
of a pawn, the riglit to detain which, is not deveſted by wt 
pPawuce alſo taking a Covenant zs a farther ſecurity, on whic! 
he may ſue the perſon of the covenamor, Ihe covenant: ls 
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conhlered only as an additional remedy, and the party may 
woceed on both, In this caſe, in point of juſtice, the goods 
M 
ourht not to have been taken out of the hands of the maſter, 
till he had been ſatisfied for his freight. And though in order 
to accommodate the parties the potleiion of the goods was 
changed, it muſt be remembered that they were c aged in 
the hands of the party, to whom hey were delivered, with 
(ie lame lien, as whilſt they remained in the admiraity court. 
{it then the amount of the freight claimed has been objected 
(>: but we muſt ſuppoſe that it is commenſurate with the 
value of the goods: that queſtion way be diſcuſſed in the 
gurt of admiralty, and if any injuſtice has been done on that 
head, it may be rectified on appeal. Aſoburſi, J. It is cer- 
ainly a general rule, that, where 2 court has juriſdiction in 
He principal queſtion, it has juriſdiction incidentally over all 
nerlocutory matters connected with the original cauſe. 
That the court of admiralty has the ſole and cxcluſtue juri/dic- 
tion over queſtions of prize cannot be diſputed. When a ſuit 
of that ſort is inſtituted, the tirſt thing to be inquired into is, 
whether or not it be a lawful prize ? it it be, the poſſeſſion is 
o be decreed to the captors. And the queſtion here is, Whe- 
ther, having ſo decreed, that court can proceed to do juſtice 
in any incidental claims that ariſe in conſequence of it? J 
ſee no reaſon why they may not reſume ſuch a juriſdiction 
in rem for that purpoſe, after they have parted wit! the poſſeſ- 
lon of the goods taken. In the preſent caſe, after the admi- 
alty had decreed the goods to be lawful prize, the maſter 
claimed freight, which ſubje& can only be diſcuſſed in that 
court; for whether or not he is entitled to freight, depends 
on his own conduct in particulars of which x court of com- 
mon law cannot take cognizance. Generally ſp:ating, when 
« perſon parts with the poſſeſſion of a thing an which he has 4 
lin, he parts with the lien itſelf: but that rule dss not Held 
n caſes where by Yaw he is obliged to deliver up the peſſeſſion. 
Now here the goods were in the cuſtody of the law, and were 
taten out of the cuſtody of the maſter by the puer of the admi- 
ralty : but that court may decree him freight and expences in 
reſpect of his lien, notwith/landing the decree ¶ the property ts 
de captors, Had the queſtion merely been, whether the 
plaintiffs here were liable as bail? I ſhould have thought that 
they would not be liable beyond che amount of the tum, for 
which they had become 1ureties : but that is not the preſent 
cle; for the monition only requires them to bring in ſo 
much of the proceeds of the cargo as remains in their hands. 
lhey are not called upon in the characters of bail, but as Hhav- 
ng the poſſeſſion of the proceeds, by whatever means that may 
bade been obtained. It is highly convenient that the court of 
:niralty ſhould have that power; and ſeveral caſes have 
been Cited to ſhew that it has been repeatedly exerciſed, Theſe 
G g 2 caſes 
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caſes have great weight, eſpecially as they are conſonant 10 el 5 
Juſtice and convenience, and there are no authorities to the bring 


contrary. Buller, J. The iſt allegation is, that all prize: has u 
are committed to the care of the court of admiralty until fins/ has be 
ſentence, or until interbeutory order for releaſing. Now [ counſ 
nnd no foundation or authority for impoſing this reſtriction dictun 
which the plaintiffs endeavour to put on that court. Ever; mate; 
caſe that I know on the ſubject is a clear authority to they delive! 
that queſtions of prize and their conſequences are ſolely and ex- for tn 
cluſtvely of the admiralty juriſdictian. After the caſes of Lind thorit 
v. Rodney (1), Le Caux v. Eden (2), and Livingſlen . aliega 
M. Kenzie (3) it wonld only be a waſte of time to enter into of ant 
reaſons to ſhew that this court has no juriſdiction over thote the c. 
ſubjects, Still leſs reaſon is there for ſaying that the adm. canne 
ralty court ſhall be prevented from proceeding after it has court 
made an interlocutory decree ; becauſe that would be to fay unjet: 
that the admiralty has juriſdiction at the beginning of the then « 
ſuit, and not at the end of it. The 2d, 3d, 4th, and ih al- a con 
legations arc, that when a ſhip is delivered to the captor, fe- ment, 
curity is taken to reſtore her, &c. according to the ſentence; ſteer. 
that after ſuch delivery the admiralty has no juriſdiction over to ce 
the party to whom the ſhip is delivered, unleſs he be bound ſuppe 
by recoguizance; that ſureties are not liable beyond the {un c. 67 
taken in the ſtipulation; and that after payment of ſuch ſum ot pr 
the ſtipulation is diſcharged, and that any further judgment of th 
in the ſuit is void. Now all theſe allegations depend on the latio1 
conſtruction of the 19 Ges. 3, c. 67. But, after the great“ proc. 
attention which l have been able to gre to that act of par. As kc 
liament, I do not think that it abridoes the anciont mar of ura 
proceeding in the admiralty, or reftrains its juriſdiftion : but i: þrize 
was paſſed in order to give new powers as auxiliary te the i Ir Cc 
thority and juſtice of the court, and to expedite the proceediny re/to1 
in it. But theſe allegations have no relation to the cant tue 
before us; for this is not a procceding againſt ſurcties: 10 ing t 
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cceding is merely agaialt the owners or their agents, % . the g 
vent 
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(1) Dauęgd. £91, n. 1. Sce p. 436, ſupra. * m 
(2) Dong. 2. See p. 173, ſupra. Is 6 
(3) Tins cafe of Lungen v. M\Kenzie was determined by 1.4» CXPpT 
Monro at ui privs, in 1766, and was as follows: the ſhip Mar goartt wet and 
taken in the war before the luſt by a king's ſhip, but reffored by the ten. Nec 
rence of the vice-admiralty court in Jamaica; that ſentence was can ire and 


on appcat here, and the cauſe was remitted back to Jamaica. The cp: AN 
tured, however, brought an action here at common law, founded cn * * 
the ſlentence © revertel : but Lord Mansfield was of opinion that It as it tl 
not maintainavic, as the queſtion arote out of a prize cauſe, an tt" into 
ti. e courts cf admirahy ought to enforce their on decrers; ad be the 
non-tuited the plaintifle. 
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he8 if the property in their hands, and to compel them to 
bring into court the goods, over which the court of admiralty 
has undoubtedly a juriſdicttion. This mode of proceeding 
has been purſued and eſtabliſhed by all the cates cd by che 
counſel againſt the rule, and there is no authority, or even 
dictum, to contrudlict hem. The 6th allegation is, that the 
maſtar of tuch thip has no lien for treight after the goods are 
delivered, This is as little applicable to the pretent caſe; 
for this is not a queſtion on the maſter's lian, but on the au- 
thority and juriſdiction of the court of adiniralty. The next 
allegation is, that if a neutral hip be taken with the goods 
of un enemy on board, and the goods are condemned, and 
the captors adjudged to give bail or pay f. eight, the maſter 
cannot maintain any ſuit for freight, nor can tlie 3 
court take cognizance of it after the property is delivered, 
unlefs the party be bound to pay freight by ſtipulation, and 
then only to the amount of the ſtipulation. This ſeems to be 
a con-plicated and confuſed conſtruction of the act of parlia- 
ment, without affording any fixed principle by which to 
ſteer. However, in order to divide it into diſtinct points and 
to conſider the effect of cach of them ſeparately, I thall 
ſuppoſe that it means to aſſert, 1ſt, that by the ſtat. 19 Geo. 3, 
c. 67, the ancient juriſdiction of the admiralty, as to queſtions 
of prize, is totally ouſted after a ſentence of condemnation 
of the goods; and, 2dly, that, it the admiralty takes a ſtipu- 
lation according to the directions of that act, that court can 
proceed in no other way than to enforce ſuch ſtipulation. 
As to the firſt, it is too clear to be queſtioned now that the ad- 
miralty court alone has juriſdichiun not only over the queſtion of 
prize, but of all its conſ/quences : it has a power to reſtore 
r condemn with or without coſts, as is moſt juſt : it may 
reſtore the ſhip and condemn the cargo ; in which caſes it 2s 
ive or refuſe ſreight to the maſter of the ſhip captured, accord- 
ing ts the nature of the cargo, and the circumſtances of the caſe. 
It the firſt ſentence in this caſe hid been merely to condemn 
the goods, I can find nothing in the ſtatute which can pre- 
rent the captured from claiming, or the court from giving 
to him freight, If no ſtipulation had been taken tor freight, 
it muſt have remained for the court to decide that queſtion in 
Its ordinary courſe : but here bail was given, and the. court 
expreſsly reſerved the conſideration of treight and expences, 
and they were afterwards decreed to the maſter up to the 19th 
December, 1782. How far the decree is right in giving colts 
and expences is not for us to decide; for even if it be wrong, 
dis not a ground for a prohibition, but for an appeal. But 
it the cargo were lawtul prize, the ſhip was rightly brought 
into this country, and therefore I ſhould have thought that 
the maſter was not entitled either to coſts or expences. The 
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general power and authority of the court of admiraity hug 
as I have ſtated, the queſtion is. Whether the ſecond {c(tion 
of the 19 Ges. 3, c. 67, has made any alteration ? e f. 
tute ſays, chat every ſhip taken after final adjudicatimn i; 
lawful prize in the court of admiralty, and not before, (hall 
belong to, and be divided among, the captors, as their proper 
goods and chattels. Now final adjudication does not mean tg 
preciude the appcal, or to deprive any perſon of the i 
interpoſing for his own intereſt. And the effect and me- 
ing of that clauſe is only that, after all other rige an; 
claims are adjuſted and allowed, the captors, inftca! at t% 
crown, {hall be entitled to the remainder ot i piize; but 
until that time, no right is veſted in them. It ſecined to be 
admitted by one of the counſel, who argued in ſupport »f the 
rule, that ſo far from the juriſdiction ot the achni u being 
at an end after the decree, it might have proceeded to ento:ce 
it; for it was ſaid, that if the monition againſt theſe parties 
had been to compe! them to give bail, the proceedings migh 
have been legal; this ſhews that the court of adnmuralty i: 
not ſunctus officio on taking bail. The ſtatute does not war- 
rant the argument, that — . bail is given, that court can- 
not give freight. I conſider that as as an addition tu the 
Juriſdiction of the admiralty court. Bail is necclſary, be- 
cauſe the goods may be ſent abroad, and out of the power 6 
that court; but as long as they remain within the reach of 
tha! court, unleſs the property be legally changed, thicy are 
ſubject to the control and juriſdiction of the admiralty. The 
ſecond queſtion is, I hether, as the court of admiralty a 
taken a flitulation, it is confined to proceed on that alon', or nj 
alſo proed in rem according ts its ancient courſe ? I conceive 
that the two clauſes in the ſtatute, which apply to that part 
of the caſe, are calculated to advance and not to r rain the 
power of that court. They give-an additional remedy tor the 
benefit of the perſon who may eventually appear to be right 
but do not ſtrip him of any remedy which he had before. If 
the thing itſelf can be found, the admiralty has a juritd(Ct199 
over it, and may compel the production of it, to aniwer the 
ends and purpoſes of the decree of that court. "The 87h 
allegation in the ſuggeſtion is, that the admiralty has 19 
power to iſſue a monition, without an atteſtztion vr athCavil 
that the defendant has in his poſſeſhon or power money © 
effects. Now this admits the power of that court 40 tat 
the effects which are in the hands of third perſons: and it 
there be any foundation for inſiſting that there muſt be an 
atteſtation or affidavit, yet it is quite immaterial in this caſe; 
for at the moſt that would only prove an irregularity un the 
proceedings; whereas in prohibition the queſtiom is, ether 
the court has a juriſdiction ? and not whether the juriſdiclim! 
I erer 
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exerciſed in a formal and regular way? Put even admitting 
that (his might be a ground tor a protubition, yet the fact 
fiils For by the proceedings it appears that there was an 
atteſtation that Pearſon and Co. were in poſſeſſion of the 
proceeds of the cargo, and the ailvgation is, that Brymer is 
one of the company. he monition ifti:ed againſt him as 
ane of the company, agrecably to the att. tation; and the al- 
lezation is merely to obtain in form that to which the party 
by his atte ation had entitled himicit in ſubttance. And it 
is not denied in any part of the proceedings that Brymer was 
a partner with Pearſon, Theſe are the groumds laid for a 
prohibutiov, and are the legal reafor.s on which the plaintiffs 
pray it. The ſuggeſtion then ſtates the whole proceedings 
in tie cauſe, which it is not neceſſary tu obterve more upon 
than I have already done: but had there been any ground for 
a prohibition in this caſe, it would have been better to have 
brought it more to a point than to follow the prolixity of all 
the proceedings in the adiniralty court. The ſuggeſtion then 
tuppoſes that the monition iſſued againft Pearſon and Brymer 
as owners of the ſhip, or as agents of Smart, and theretore 
prays a prohibition to ſtay proceedings againſt them, or any 
other perſons, as agents of Smart. But this is not warranted 
by the proceedings, which are founded on the plaintiffs Hau- 
ing the poſſeſſion of the proceeds ; and in that character they are 
amenable © the court of admiralty. L HERE IS ONLY ONE 
PART OF THE OPINION GIVEN BY MY LORD, ON WHICH 
{ ENTFRTAIN ANY DOUBT; which is, that tuppoling the 
prefent plaintiffs had obtained theſe goods under a legal title, 
under which they might have retained the poſſeſſion, that 
circumſtance would be a ground for a prohibition. If they 
never had the poſſeſſion ot the goods, tlie thould have plead- 
cd it below: bur the affidavit charging them with the poſſeſ- 
non not being denied, it muſt be taken that they have the 
cuſtody of the goods. But ſuppoting that they had obtained 
the poſſeſſion of them in market overt, or under any legal 
title, (till L think that a prohibition ought not to be granted 
on any account, There is a difference between prohibitions 
pro defettu j uriſdictianis and pro defeau triationts, Where a 
deed 18 pleaded, a prohibition may be granted on account of 
a detect of trial; becauſe we all know that the admiralty 
court inſiſts on having two witneſles to prove it, whereas the 
common law courts only require one. But we cannot in- 
terpoſe unleſs that defect be thewn: for there; as well in the 
eccleſiaſtical courts, if a deed or releaſe be admitted, that court 
may proceed ; and if the party ſubmit to trial, he cannot 
aiterwards apply for a prohibition. Therefore, if the plain- 
litfs had acquired the legal property in theſe goods, I do not 
iee why they could not defend themſelves in the admiralty as 
well as in this court. With reſpect to what is ſaid rela- 
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tive to the admiralty juriſdiction in 4 1nft. 135, I think thu 
that part of Lord Cohe's work has been always received with 
great caution, and frequently contradicted. He fcems t 
have entertained not only a jealouſy of, but an eumit; 
againſt, that juriſdiction. The paſſage in 4 1n/?. 135, dil. 
allowing the right of the admiralty to take ſtipulations, is 
expreſsly denied in 2 Lord Raym. 1286. And I may con- 
clude with the words of Lord Halt in that cate, that im this 
caſe „the admiralty had originally juriſdiction, and there 
is neither ſtatute nor common law to reſtrain them.“ Grp, |. 
concurred, Rule refuſed. | 
And notwithſtanding any of the prize acts, the prize 
courts, and courts of lords commiſſioners of appeals, lv. 
the ſole and excluſive juriſdiction over the queſtion of prize 
or no prize, and who are the captors ; and if they pronounce 
a ſentence of condemnation, adjudging alſo who are thc 
captors, the courts of common law cannot examine the 
Juſtice or propriety of it, even though, perhaps, tney won 
have put a different conſtruction on the prize acts; and the 
ſame courts have power to enforce their decrees. —Ix e- 
HIBITION to the court of lords of the privy council, com- 
miſſioners of appeals from the admiralty, in prize eauie*: 
THE DECLARATION (after reciting that all pleas of, and 
concerning the conſtruction of the laws and ſtatutes of this 
realm, and the cognizance of ſuch pleas ought to be tried 
and diſcuſſed in the courts of common law, and not in any 
court proceeding by any law differing from the common 
law of this realni; and that the court of the commiſhoners 
of appeals, proceeds by ſome law differing from the com- 
mon law, and therefore has no power or authori'y to try er 
diſcuſs the validity, conſtruction, or expoſition of any 
ſtatute, or to expound it otherwiſe than is allowed by the 
common law) recited the Dutch prize act, 21 C. 3, c. 5, 
by which it is enacted, for the encouragement of the off 
and ſeamen of his majeſty's ſhips of war, and the officers 
and ſeamen of all other Britiſh ſhips, having commiſſton, 
and letters of marque, &c. that the flag-officers, {:::nen, and 
ſoldiers, on board the king's ſhips, ſhould have the ſole in. 
tereſt and property in all prizes which they ſhould take dur. 
ing the hoſtilities, after the ſame ſhoul have been final) 
adjudged lawful prizes to his majeſty, in any of the courts 
of aUmiralty, to be divided in ſuch proportions, as the King 
by his proclamation of the 25th December, 1780, directed; 
and alſo recited that proclamation which aſcertained thee 
proportions : it then ſtated, that in January, 1781, C. Fe 51 
ſtone was appointed commander-in-chief of a ſquadron (0t 
which the thip of the plaintiff was one) to be employed in 
an expedition againſt the Cape of Good Hope, and Major- 
General Milliam Meadows, was appointed commander. 
chie 
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chief of the land forces, on the ſame expedition, that fecret 
inftruſtions were at the fame time given by the king to 
thoſe commanders, to prevent any conteſt concerning the 
aſtribution of any prizes to be taken at the attack of the 
Cape, by the joint operation of the army and navy, that 
uch prizes ſhould be divided between the land and fe. forces, 
no two thares, to be afterwards ſubdivided in certain pro- 
portions. That the fleet, having on board the land forces 
under General Meadows, deſtined to land and attack the 
Cape of Good Hope, under the command of General /1-a- 
dns, failed from England in March, 1781, and in the July 
following, arrived within a certain diſtance of the Cape, 
but made no attack whatever on the Cape; that on the 21ft 
of July, the fleet, having the land forces on board, in an 
open and unfortified bay, called the Saldahna Bay, on the 
coalt of Africa, at a great diſtance from the Cape, attacked 
an! ſeized as prize, a certain ſhip, called The Heorskarpell, 
with divers goods on board, belonging to the ſubjects of the 
õtates- General of the United Provinces. That in June, 1782, 
a ſuit was inſtituted in the admiralty court, praying that the 
ſuip and cargo might be condemned as lawful prize to the 
king, as being hs by G. Johnſtone, the commander: in- 
chief of the ſquadron. That in September, 1782, thev 
were condemned as lawful prize generally, reierving the 
queltion who were the captors; and that in May, 1785, that 
court pronounced fer the intereſt of the army, agrerabiy ts the 


ſirit of his majeſiy's inſtructiens, and decreed the prize in 


queſtion, to be diſtributed according to the directions of 
ale inſtructions. That 6. Johnstone, and the officers and 
ſeamen of the ſquadron, conceiv ing themſelves to be thereby 
aggrieved, appealed from that decree to the commiltioners 
tor hearing and dermining appeals in matters of prize, who 
in june, 1786, reverſed the degree, and pronmnced the {ip 
ard cargo to have been taken by the conjeint operation of hi, 
majeſty's ſhips, employed on an expedition again/i the Cape of 
Gord Hope, under the command of G. Johnſtone, and f the 
army under the command of W. Meadows, on the ſome expedi- 
un, and condemned the ſhip and cargo as lawful prize to the 
king. That E. Taylor (ſince deccated) and 7. Pafley, were 
al appointed agents, by the officers and crews of the ſeveral 
ups of the ſquadron, who ſoon after the decree in Septem- 
ber, 1782, ſold the ſhip and cargo, and diſtribuied part of 
tie produce among the officers and crews of the {quadron ; 
and that the reſidue is now in Paſley's hands, and ought to 
be diſtributed by him to the captors, in payment of their 
leveral ſhares, in purſuance of the ſaid ſtatute and procla- 
mation, That the plaintiff ſued Paſley for the reſidue of 
is ſhare, in the court of king's bench, in E. 28 Geo. 3. and 
Gat that plea is (till depending. The declaration then 8 

ed, 
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ed, that the commiſſioners of appeals in matters of prize But th: 
have not by the law of this realm any power or authorin {wer te 
to take out of the hands and poſſeftion of any agent. f. are pa 
conſtituted, the money ariſing from the ſale of any veſi:! « plaint1 

oods, taken from the ſubjects of the States-General of t% ltates « 
Unten Provinces, which have been finally adjudced lasted Joubte 
prize to the king, in any of his courts of 2dmiraltv, or ty any 0 
compel him to bring in the ſame ; vet that the commit objecti 
of appeals in May, 1788, admoniſhed Paſley perionaliy u this ca 


bring in an account of the ſales of the ſhip and cars, to. 
gether with the proceeds of ſuch part thereof as might be 
in his hands, power, or poſſeſſion; and iſſued proceſs again 
him for that purpoſe. The defendants pleaded in the uſua! 
form, that they did not 1fſue proceſs aguinſt the agent, &c, 


but, tor having a writ of conſultation, they demurred gene not a 1 
rally to the declaration. THE COURT OF COMMON FLEAs, au int. 
after hearing ſeveral arguments, gave judgment for ti where 
plaintiff, Lord Loughberaugh,” Ch. I. The general d. the int 
murer admits all ſuch facts ſtated in the declaration, as ar- lefled 
well pleaded. Upon the laſt argument three objectiant wer, who ! 
taken to the ſtatement of the declaration, to ſhe that upon totally 
the face of the declaration, the plaintiff has not made out? tereſt 
caſe which entitles him to a prohibition. The fir/? al- pofſet! 
tian was, That by the plaintiffs own thewing, he and al! Paſley 
the ſquadron have forteited their thare in the diſtribution of agent, 
the prize, becauſe part of it was diſtributed before final ſen- object 
tence of condemnation. It is of no moment to difcuf;, the re 
whether there was any ſuch cauſe of forfeiture, becauſe the are of 
objeEtion miſtakes the ſtate of the declaration; which, in- of the 
decd ates, that part had been diſtributed, but alſo expres on its 
ſtatce, that it was after the ſentence npon the 4h day t OPIN 
woptember, againſt which ſentence there is no appæal, and lubitie 
which was an adjudication, condemning. the ſhip «nd cargo diput 
as lawfnl prize. The ſecond objettion is, that the appoint- contre 
ment of Iayhr and Paſley, as agents for the officers and greis 
crews of the ſquadron, 1s not. well ſet forth, from an ex- dem 
prefiion in the ſtatute which ſays, that the officers and crew!, declay 
and others, having intereſt in the prize, thall appoint agents, iti 
and then marks out the manner in which they are to be ap- king“ 
pointed; the ſubſequent part of that clauſe of the act, fuſi- mined 
ciently ſhews that no other perſons but the officers and count: 
crews of the ſquadron, can have any concurrence in the tion, 
appointment of agents. There may be four agents, one court 
appointed by the flag-officer, another by the captains, an. tering 
other by the heutenants and other officers of that rank, an! overr 


another by the private men, and thoſe who are in ihe fit the fa 
claſs, according to the proclamation, to ſhare the amount 0! 
the prize. There is no other deſcription of perſons, who 


can, nnder the act, concur in the appointment of _ 
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But that is rather going further than is neceſſary for an an- 
{wer to the objection; for this is not a cate where thie agents 
are parties appearing as plaintiffs, ſetting out a title; but the 
plaintiff Home, who is to make out his own title diſtinctly, 
/tates à a fact, that agents were duly appointed: this is un- 
Joubtedly ſufficient upon a general demurrer. It there is 
any objection to the appointment of agents, and if that 
objection would be ſufficient to turn round the plaintiff in 
this caſe, it ought to have been {ct forth more particularly, 
Upon a general deinurrer, the allegation that the a gents were 
duly appointed, is certainly ſufhcient. The third objection 
was, that the authority of the agents was derermined by the 
death of Taylor; now though this too is of no moment 
pon a general demutrer, it is alſo not true; becauſe this is 
not a mere authority given to Taylir and Paſley, they have 
au intereſt in the proceeds of the prize, and it is certain, that 
where perſons are appointed with an intereſt vet ed in them, 
the intereſt ſurvives ; the ſurviving agent, Paſley, being pol- 
lelled as agent, he muſt continue to be accountable to thoſe 
who have appointed him, in the character of _ It was 
totally immaterial whether Tayizr had remained; all the in- 
tereſt that was in Tayler, is now in Paſley, all that Paſtry 
poſſeſſes, and all that Taylor together with him poſletied, 
Pay is chargeable with. He received it in character of 
agent, and is anſwerable for it in that character. All theſe 
objeEtions were overlooked in the former argument, and tor 
the reaſons I have given, the court are of opinion, that they 
ve of no weight. —U yox the three tirſt, and the latter part 
of the laſt argument, the caſe has been very fairly debated 
on its real merits, and WE ARE ALL UNAN{MOUSLY OF THE 
OPINION, which I ſhall cloſe with delivering. The pro- 
ubition was prayed upon a ground which has never been 
Gulpuced, that .it belongs to the courts of common law, to 
controul the proceedings of all other courts, if they tranſ- 
grels the limits aſſigned to them; and the argument for the 
cemurrer has fully admitted the propoſition upon winch the 
declaration is built, to be good in law; namely, chat the ex- 
piton of the ſtatute law of the land, appertains to the 
king's courts of record. and ought to be diſcuſſed and deter- 
mined in thoſe courts. The general grounds upon which the 
courts of Weſtminſter Hall procced in matters of prohibi 
non, were ſo fully diſcuſſed in a late cate (1), and when the 
court in that caſe diſpoſed of the motion, that I avoid en- 
tering into them, and aſſume ir to be a clear ground for 
overruling the demurrer in this caſe; if it ſhall appear on 
che ſace of the declaration, that the plaintiff has a legal right, 
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founded on an act of parliament, and that the commiſh,yer 
of prize are proceeding to deprive him of that right. 5 t 
obſtruct him in the proſecution of it. On the other hans, 
if the plaintiff has eicher no ſuch right, or the commiſf ae 
of appeals are not proceeding to act in oppoſition to ir, the 
demurrer muſt be allowed. It was admitted on both fs 
and is certainly true, that the general queſtion of prize dit in 
beling to the courts of common law. By general queſtion ot 
prize, I mean a que'tion, whether a thip or goods taken 
at fea be lawful prize or not? It was alfo admitted, ta 
when there is an adjudication of prize by the court ct 
admiralty, the rights which an act of parliament gives 
reſpecting that prize, are the ſubjest of actions at law, 
and are cognizable in the courts of common law, The 
argument in ſupport of the demurrer maintains theſe pro- 
poſitions, FIRST, that this appears to be a caſe in which 
the king's ſhips were not the fole captors: $Ecoxn1y, 
that the act of parliament veſts a right to the prize in the 
king's ſhips, only in the caſe where they are the fole c21- 
tors: THIRDLY, that the court of prize has a genera! a1 
thority in all cafes to dutribute the ſhares ot the prize; and, 
therefore, that the propoſition with which the declaration 
concludes, namely, that the commiſſioners of prize have nt 
by law authority to take out of the hands of the agent, the 
money ariſing from the tale of the prizes, is not a true pro- 
poſition ; but that, on the contrary, the commiſſioners have 2 
right to order thoie poſſeſſed of the produce, to bring it into 
that court. The firſt propoſition then to be maintained on 
the part of thoſe who ſupport the demurrer, is a propohition 
of fact, namely, that this appears to be a caſe in which te 
king's ſhips are not the ſole captors. "This is founded upon 
the terms of the two ſentences, which are ſet forth in the de- 
claration, together with the facts ſtated, that the flect and 
army were deſtined upon a joint ſervice, and were both con- 
curring in the capture: from reading the declaration atten- 
tively, it certainly docs not appear, that the army as fu 
gave any aid to the capture. When I ſay the army as jc 
gave no aid to the capture, I mean to exclude the cafe of 112 
army being ſtationed on board the fleet at the time of the cap- 
ture; tor though they are diſtributed amongſt the ſhips, vt 
they are not acting there as an army, but are only part of 
the force that is on board each reſpective ſhip. In that fitu2- 
tion the ſoidiers and othcers are concurring in the capture, 
but no otherwiſe concurring than as any paſſengers 01 
board might be, When I ſpeak of the army as ſuch concut- 
ring in the capture, I am to be underitood to mean « con- 
currence, in which the land forces, acting under the com- 
mand of their proper officers, are carrying on ſome opera- 
tion or other that may be conducive to the object, in wial 
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the fleet acting as a fleet is concerned. It cannot be there- 
fre taken from the facts ſtatęd in the declaration, that the 
army as fuch, was in any reſpect operating towards the cap- 
ture of the ſhip in queſtion. The ſtatement of the declara- 
tion is, that the ſquadron, of which the plaintiff“s thip was 
one, with the army on beard, took the prize. If therefore 
* was neceſſary for the defendant to avail himſelt of this 
tact, it — been proper for him to have ſtated, by a 
plea, the manner in which the army acted, and what was 
the co-operation of the army towards the reduction of this 
hip, ſtated to be taken upon the high ſeas: but upon a de- 
murrer, we muſt take the fact as it ſtands upon the face of 
the declaration. I will now proceed to ſee whether the ſen- 
tences will aid the demurrer in the aſſumption of the fact, 
that the king's ſhips were not the ſole captors. The firit 
ſentence of the high court of admiralty holds the army, ac- 
cording to the ſpirit of the inſtructions, to be entitled to a 
ſhare in the capture. But certainly in that ſentence there is 
no concluſion whatever to be drawn, that the army was in 
fact, as an army, active in the capture, or in any reſpect 
operating towards it. According to the ſpirit of the inſtruc- 
uons, giving the utmoſt latitude to that expreſſion, the judge 
might ſuppoſe the ſtrength of the fleet increaſed by the accet- 
hon of the army, and therefore taking the caſe itſelf to be 
within the inſtructions, that the army was entitled to a ſhare. 
The other ſentence ſtates, that the capture was made by the 
conjoint operation of the ſhips and troops. Now both 
tele ſent-nces are perfectly conſiſtent with the allegation 
of facts ſtated in the declaration, that the troops were on 
board the fleet. Being on board the fleet, it cannot be ſaid 
that they had no ſhare at all, were of no weight, or of nv 
moment in the reduction of this particular ſhip. Thete- 
ore literally taken it might be true, that the capture was 
ne effect of the general efforts of all that were on board, 
whether in the character of ſeamen or ſoldiers : but this by 
% means furniſhes a ſtate of facts, to ſhew any acceſſion 
the army, as an army, to the reduction of the ſhip in 
queſtion. Upon theſe grounds, therefore, I ſhall feel my- 
telt bound upon the demurrer to hold that the plaintiff has 
'newn a title of ſole captor in the ſquadron of which his 
inp was part, and that he will of conſequence be entitled to 
4 prolubuon, if in the ſequel of the declaration, he has 
thewn auy ac done by the court of prize, contrary to his 
icht. In conſidering the ſecond propoſition, which is, that 
de act of parliament veſts a right to the prize only in the 
caſe where the king's ſhips are the ſole captors, I will go a 
ate out of the record, and take for granted as a matter of 
luppotition what I think ought to have been introduced in a 
dea upon the record, it the detenduut wiſhed do avail Hñim- 
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ſelf of it: I will take the ſuppoſition that the army | 
landed, and given affiitance from the ſhore, in any mode 
in which ſuch aſſiſtance to a capture afloat could be given; 
upon that ſuppoſition, the queſtion will be, Whether d: 
conſequence drawn from it is true, and can be maintain. 
ed? The firſt ſentence holds the army as ſuch to be ©. 
titled to a ſhare, which may be, though the right was veſtad 
in the king's ſhips; for there might be others concurring in 
the capture, who would be entitled either upon the ground 
of aſſiſtance, or upon ſome grounds which it is not neceſſary 
for me to ſtate, to have a concurrent intereſt with them 
in the produce of their ſhare ; but it by no means follows, 
that the fleet, becauſe of another body concurring in ati. 
auce, ſhall have no veſted right: the ſecond ſentence has 
been argued, and I believe it has been argued very juſtiy and 
fairly, according to the intent of it, to proceed upon this ſup- 
polition ; namely, that the caſe of a co-operation of an- 
other force, beſides that of the king's ſhips, takes the cafe 
entirely out of the prize- act; that propoſition undoubtedly, 
is not ſtated in terms upon the face of the ſentence ; but it 
has been argued to be the ground of the ſentence, ani | tak: 
it that it was the ground. I take it according to the atgu- 
ment which was inſiſted upon in ſupport of that fentency, 
that when the ſentence proceeds to ſay, that it ſhall be con- 
demnedd as lawful prize to the king, it does not mean merely 
to pronounce that it is lawful prize (for that is the form & 
the adjudication, where the right is unqueſtionably in the 
captors, where there is no controverſy nor any ditpute made 
upon it), but, that it means that the right is veſted in the H 
by his prerogative, and that it is at his majeity's diſpoia.; 
now the prize act ſays, in diſtinct terms, that the officers, 
&c. of the king's thips, ſhall have the ſole intere/t and i. 
perty in all ſhips and cargoes, &c. which they thall rake, 
being firſt adjudged Jawful prize; theſe are the terms ot the 
ſtatute: antecedent to any ſtatute upon the ſubject, there 15 15 
doubt, but that by the law of the realm, the property of prizes 
taken by the king's ſhips was in the king. The ettect o. 
the prize act is, a parliamentary gift by the king ot that in- 
tereſt winch his majeſty — have had in the prizes, t 
the officers and crews of the ſeveral thips of the tleet, auf 
to the owners of the privateers, which ſhall have been tries 
out under the directions of the act; the expreſſions ot the 
«Ct are diſtinct aud plain, and the operation of it is to tran- 
fer to thoſe who are to take, all the intereſt, which, antece- 
dent to the act, was in the king. It reſpects only prizes 
taken at ſea; the expreſſion is, that they thall have 4% 6 
intereſt and property; but certaiuly that mode of exprethon 
does not exclude the caſe of a joint capture; which joint 
capture may either be by a king's thip and foreign allied * 
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in a caſe where this country is carrying on a war in con- 


un ckion with ſome other ſtate of Europe), by a king's thip 
nd a private thip of war, or by a king's ſbip and a non- 
commiſſioned ſhip. In every one of which cafes, the pro- 
zerry of what the king's ſhips take, has uniformly and re- 
yeatedly been adjudged to the ofhcers and crews of his ma- 
sty's ſhips. They are ſolely entitled to what they take, 
not to what they ſolely take, that is not the expreſſion ot 
tie act; ſo far as they are the captors, no other power has 
zur right to, interfere with them: where there are others 
(whether as allied force, a private ſhip of war, or a non- 
wmmiſkoned ſhip) alſo captors, they have a right in ſome 
caſes, as for a quantum meruit for aſſiſtance given; in others 
ley have been holden to have a diſtinct and ſpecific thare 
in the capture; but that in no caſe deſtroys the right winc!: 
tie king's ſhips ſolely have, quoad that capture which they 
une made : they have @ veſted property in what they take. 
The ſecond ſection” of the act goes on and ſays, in like 
manner, ſhips taken by privateers ſhall wholly and entirely 
belong to the owners, to be diſtributed according to the con- 
rad they have entered into. That cannot be holden to ex- 
dude the privateer, by any fair conſtruction of the words, in 
caſes of joint capture. Suppoſe this caſe to, happen: a king's 
lüp and a privatcer are jointly and equally concerned, and 
qual in point of force, in the reduction and capture oft an 
cuemy's ſhip ; would it be a reaſonabie conftruction of the 
act, to ſay, to the king's ſhip, “ the prize is not your 
ſole property ?” to the pnvateer, + it cannot wholly and eu- 
rely belong to you, it was taken by you both conjointly, 
therefore, it hall belong to neither of you?”” The propo- 
lion ſeems to me to be morally impoſſible; the wtereit of 
the king's ſhip, which would in that caſe be in a moiety of 
ine prize, would be an intereſt to them /olely : the intereſt ot 
the privateer in the other moicty, of which they would be 
captors, would wholly belong to them, to be diſtributed ac- 
cording to the contract they might have entered into with 
meit owners. "Theſe caſes are perfectly clear, and have 
deen determined in inſtances ſo numerous, that it is quite 
unneceſſary to enter into a detail of them; they have been 
referred to in the courſe of the argument. This is the caſe 
of a joint expedition by ſea and land forces, and of an ope- 
ation whereby the enemies” ſhips are reduced; the thips be- 
ng always ſuppoſed to be taken on the high ſeas. ] varies 
the caſe, where the object has been the reduction o part 
of the enemy's territory ; the conſequence of that reduction 
may be the acquiſition of »roperty at hat, of ſhips of war 
aken in a harbour, of ſh »s coming into a harbour after 
i place has been reduced. In all theſe caſes, perhaps, it 
would be difficult to ſay, that the capture was made by 
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the king's ſhips. If a garriſon-town, with an enclo{ 
harbour, had been reduced, and the ſhips had fallen with 
the place, and as a conſequence of the taking of the place, 
of the reduction of the country, theſe could not be de:me 
to be captures made by the king's ſhips. As ſuch caſe; 
might poſhbly happen, where expeditions have been under. 
taken at ſea in foreign parts, by the naval and military forces 
of this country, acting conjointly, inſtructions have been 
given for the diſtribution ot ſuch booty as might be taken, 
which 1s the phraſe commonly uſed, But I do not appre- 
hend that ever the inſtructions have been directly pointed, 
that the inſtructions referred to in this declaration are { 
pointed, or that they could by poſſibility be pointed to ge 
to any part of his majeſty's ſubjects, acting under his ma 
jeſty's direstions, prizes taken upon the Rich ſeas by the 
king's ſhips. A parliamentary grant cannot be controle 
by the effect of any grant under the king's fign manual. Te 
king has not the property to part, he has parted with it all 
Whatever is the proper matter of marine prize, whatever 
ſhips are taken afloat, and not as booty, in contequence at 
the reduction of the country, are the ſubject of the act t 
parliament. The act of parliament attaching upon it, the 
right ot the king's ſhips is to the entierty. In point of fact. 
we very well know, that when ſuch expeditions have been 
undertaken, agreements have been entered into by the di- 
ferent perſons entitled under the king's proclamation, and 
the different diviſions of the army, and they have put bu. 
whole together, in order to avoid diſputes. In the caſe c. 
the Pondicherry prizes, ſeveral actions were tried upon th-m 
before me. Thoſe agreements had been made between ti 
{uperior officers, between the captains of the navy and ine 
othcers of the ſame rank in the army, but had been reuſed 
to be made between the third clafs in the diſtribution, tar 
lieutenants of the navy and the captains of the army; th 
licutenants of the navy had refuſed to concur in it, Thong 
in the other caſes, the land forces were admitted to ſhars, 
they were not admitted to ſhare in that claſs, witn teſped i 
the prizes taken at fea ; and a recovery was had againk tis 
agent on that ground. But I am arguing this caſe mu- 
tarther than there is occaſion to go; for admit, for the pur- 
poſe of the argument, that a co-operation might take c.. 
tet, ſo far as to give a right to the army to ſhare, dos 
follow, from the army being entitled to ſhare, that the ch. 
operation of the army ſhould deſtroy and annul totally tu 
right of the navy? that concluſion is a great deal beyond 
the premiſes, The intereſt in a prize taken at ſea, of whict 
| am always ſpeaking, may, by poflibility (J do not ſay that 
it cannot), be thared or diſtributed, but it cannot be tak! 
away. The intereſt which is veſted, after the adjudicaus! 
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of lawful prize, in conſequence of a parliamentary grant, 
cannot be annulled or deſtroyed. If upon any merits, or 
vpon anv ground upon which aſſiſtance may give a right to 
hare it, a ſhare may be imparted to others ; that ſhare can 
he aſcertained and ſupported. Yet the very ſuppoſition that 
it is a ſhare, admits that it muſt be a ſhare of ſomething 
which is veſted in ſomebody, The propoſition contained in 
the ſentence, ſuppoſes that the right which the navy would 
have had by law to every thing that is taken afloat, is by the 
imervention of another power co-operating with the navy, 
nken away and deſtroyed: which appears to me to be a pro- 
polition directly contradictory to the act, and not founded 
at all in conſequence of the parliamentary gitt in favour of 
the officers and crews of his majeſty's ſhips. If it could be 
ſupported, it would undoubtedly reverſe all the cafes where 
a co-operation by a non-commiſſioned ſhip, or a privateer, 
or a foreign allied force, intervenes, But in none of theſe 
caſes could it be ſaid, the king's ſhip was not ſolely entitled. 
The propoſition muſt be either general, that the king's ſhips 
can take a veſted right in no caſe where aſſiſtance is given 
them, or that they muſt in all caſes, where they are captors, 
have a veſted right, ſubject to ſuch claims for aſſiſtance as an 

other party can make againſt them. To return to the record. 
When I ſay, that upon the facts ſtated in this declaration, 
and admitted by the demurrer, it does not appear that there 
was ſuch aſſiſtance given by any other force, as to make it a 
joint operation, but that the king's ſhips had reduced this 
prize, and taken it, it muſt be remembered that the ſubject 
of the capture has been adjudged to be lawful prize, taken 7 
the ſhips having the king's forces on board, in which reſpe 

the King's forces are entitled to come in for a participation 
under the act and proclamation ; but that does not prevent a 
right from veſting; but, on the contrary, eſtabliſhes that the 
right is veſted: for it is under the proclamation founded upon 
the act of parliament that the troops are entitled to ſuch ſhare 
a5 upon the face of this declaration belongs to them. I now 
come to the terms of the ſentence ; and I own, that for ſome 
(ength of time, they raiſed conſiderable doubt in my mind, what 
would be the reſult of this queition, and what would be proper 
or tue court to do in diſpoling of this demurrer, It is poſſible 
'0 underſtand the ſentence confittent'y with the right of the 
avy; tor the premiſes aſſumed by the ſentence, do not ap- 
year to form a concluſion, that the navy are not entitled. It 
not inconſiſtent with the ſuppoſition that the navy is en- 
ed, and I might underſtand the ſentence, when they ad- 
'Uge it prize to his majeſty (in the common way in which 
mences are pronounced), not to be inconſiſtent with that 
gut, if the court had gone on to pronounce afterwards, tliat 
Q ſhould be diſtributed according to the terms of the procla- 
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mation, though it had contained this recital, that the pri 
was effected by the conjoint operation of the land forces, a; 
well as by the officers and crews of his majeſty's ſhips. By 
then, after the ſentence paſſed, the declaration ſtates, that 
monition iſſued upon it: conkdering the terms of that moni. 
tion, | am perfectly clear in opinion, that it gives a different 
conſtruction, and a different effect to the . The 
monition is not againſt the agent merely to account for whit 
he has received, and to bring in the account of ſales and dif. 
burſements, but it goes on and directs the agent to bring int 
the court of 3 the proceeds of the cargo remaining in 
his hands. It was argued for the plaintiff, that the terms of 
the monition were large enough to extend to the effect of 
overhauling the e diſtribution already made, and to ob- 
lige the agent to bring in all that had been in his hands, | 
do not think it could have that conſtruction. I take it to be 
directed ſimply to bring in the reſidue of what is in his hands; 


prize the proceeds of the prize in his hands. Now ſuch a 
monition is a very uſual ſtep taken either by the court of ad. 
miralty, or by the court of appeal in prize cauſes, where the 


ſubject of the ſuit, the ſhip or goods, are not deemed legal 


tors, in order to make reſtitution. The agent who has go: 
the proceeds in his hands, may be directed to bring in thoſe 
proceeds, that they may be reſtored to thoſe to * they 
belong. But U do not find that any inſtance could be quoted 
where a monition had ifſu-'d againſt the agents to bring in 
the procceds of the prize, in a caſe where it had been 44. 
Judged lawful prize; and of courſe, where upon that adju- 
cication, it was to be diſtributed cither to a privateer, or, 
according to the terms of his majeſty's proclamation, to the 
othcers and crews of the different ſhips entitled. And I think 
it cannot be; for the act has made very ſpecial proviſton- 
with reſpe& to the payment of ſhares after adjudication; 
upon which adjudication a legal right is veſted. The agents 
are to be nominated dy different claſſes of people entitled, 
as I have ſtated, Every ſtep of the duty of the agents is 
under the directions of the act. "They alone are to make 
the ſales and appraiſements. All the produce of the prize 
to be put into their hands. They are then to give public no- 
tification of the times of payment, ſo many days before 
actual payment is made. They are directed after ſuch notit- 
cation, to make payment according to the prize liſts, and in 
the proportion in which the parties are entitled, They arc 
directed to give an account, from time to time, of all thei: 
proceedings. They are directed ro furniſh Greenwich hoſpi- 
ral, in which, by law in certain caſes, an "intereſt in every 
prize veſted in captors, is alſo veſled, with accounts, in 2 
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der to aſcertain that intereſt. They are, throughout the 
whole courſe of the act, ſuppoſed to be ſubject to actions, 
at the inſtance of thoſe _ are entitled to ſhare in the 
prize. It is a legal veſted right, and the method of obtain- 
ing the effect of that right, is by action agaiuſt the agents. 
n particular cafes, they are furniſhed by the ſtatute with a 
defence to the action. As in the cafe where men bring an 
action againſt the agent for a ſhare having been marked 
nun, it is by the ſtatute a ſuffieient defence to the agent; and 
he is entitled to a verdict in his favour, if the planitiff does 
15 ground himſelt upon a certificate that the R has been 
taken off, If he fails in any part of the duty impoſed upon 
him by the act, a penalty to be recovered in the courts of 
Weſtmintter Hall meets him at every ſtep, The intention 
of the act is obvious, and perfectly ſquares with the rules of 
law, that the prize being adjudged by the court of admiralty, 
ſiſtribution of the intereſt in that prize is to be managed as 
the diſtribution of any other legal veſted right is, according to 
the laws of the land, namely, by action in the courts of law, 
do not care to lay it down, for | am not able to ſay that 
| am perfectly ſure that I ſee the whole extent of all 
poſſible caſes that may occur. I do not care to lay it down, 
that there is no poſſible caſe in which the agent of a prize 
way not be ordered by the court of admiralty, or court of 
prize, to bring in the actual proceeds of the prize; yet I 
profeſs I have not been able to figure to myſelf what that 
caſe can be. Suppoſe a caſe in which it is ſuſpected that 
the agents are inſolvent, or likely to become inſolvent, and 
that tor the ſafety of thoſe intereſted, it was deſirable to take 
the money out of the agent's hands, and lodge it in ſome 
aſe cuſtody : that appears to me, ſpeaking conjecturally, to 
be a pothble matter to be done by the court of prize; for I 
thould doubt, whether in ſuch a caſe, an application could 
de made to the court of chancery to ſecure the money. The 
court of prize could not indeed make the diſtribution them- 
ſelves, nor do I find that any ſuch application has been made 
% them. Could there then be a {uit againſt the agents for 
diſtribution ? a ſvit for diſtribution might be well maintained 
n the court of admiralty, or it the caſe were got into the 
-ourt of appeals, in that court; but what would be the de- 
tee to be made upon that? it would be a perſonal decree 
on the agent; the diſtribution would be directed, the ſhares 
illotted, and then upon that decree the agents might be pro- 
-eeded againſt perſonally. It would be a contempt of court 
if they did not make payment according to the order. Yet 
there would be a much better way, a more effeCtual one, 
by an action immediately grounded upon the right veſted, 
and the quantum of that right aſcertained by the order of 


Uribution. But the court itſelf cannot, as I conceive, take 
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into their own hands to direct the proceeds of the prize tobe 
paid over to their regiſtrar for the purpoſe of diſtributing i, 
The regiſtrar is liable to none of the proviſions of the act i 
which the agent is liable. The agent is liable to an action. 
But I am at a loſs to conceive, if the agent is directed to pay 
over all the money, how the action tor money had and re. 
ceived could be maintained in effect againſt him, that money 
having been taken out of his hands. I am till more at a loſs» 
conceive how it could be maintained againſt the regiſtrar, 
What ſort of an officer is the regiſtrar? is he to make diſtriby. 
tion? no: is he to make notification ? no. The act directs that 
to be made by the agent. Is he ſubject to any penalty? no; he, 
not the perſon to whom the act is directed, to whom the 
duty is enjoined, and who is anſwerable for the breach 0 
that duty, in an action to be brought. Would the agent h. 
protected in an action for the penalty ? It would be haid tha: 
the agent ſhould be liable to it, but I do not fee upon the 
face of the law, how he could be furniſhed with a defence 
for the non- performance of the duty enjoined by the ac! 
But none of theſe remedies can take place againſt the regil- 
trar; therefore, it ſeems the clear direction of the act, that 
the money is to remain in the hands of the agent, liable to tl 
actions of thoſe who have a legal veſt-d right in it: that t. 
thoſe perſons the agent is accountable ; that againſt the hi- 
mary intereſt of thoſe perſons, the money is not to be taker 
out of the hands of the agent, by order of the court 0 
prize. The conſtruction which has been put upon the se. 
cond ſentence is, that there was no veſted right in this prize 
in the officers and crews of his majeſty's ſhips, nor in the 
army; but that upon the ground fined in the ſentence, the 
whole was veſted in his majeſty by his prerogative; and was 
to be diſpoſed of to ſuch — as his majeſty thould think fi 
with that conſtruction of the ſentence, the monition, whicli 
has iſſued, is perfectly conſiſtent, but not with the idea which 
we take to be a well-founded idea, that by force of the act. 
after the adjudication of lawful prize, the plaintiff, and a 
other officers, and the crews of his majeſty's ſquadron, hav« 
a veſted legal right. The effect of the monition is directly 
in prejudice of the right of action of all other perſons con. 
cerned; it interferes with the legal duty impoſed upon tht 
agent; and ſubverts and overturns the law with reſpect to 
tae duty and ſituation of agents, where they are acting for 
perions having a veſted right in prizes. The proccedings in 
this caſe prevents the plaintiff from recovering his legal 
veſted right; at leaſt it ditturbs him in the recovery of du: 
right, if not totally prevents him, and ſubjects the agent ans 
all others who are intereſted in the acts of the agent (Green- 
wich hoſpital included) to the courts of prize. Whereas, ac. 
cording to the conſtruction, which, we are of opinion, ought to 
be given to the prize act, all thoſe rights are to be entorces 
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to be n Weſtminſter Hall; they belong to the courts of Weſtmin- 

ng it, der Hall, and do not belong to the court of prize Theſe are 

act to the grounds which I have gone through, without reterring 

tio, o the caſes that have been cited by name. "Thoſe caſes are 

0 pay very well known, are in the memory of every one. The 

ad re. ground upon which we proceed is, that upon the face of this 

ng leclaration, the plaintiff has a legal veſted right in the ſubjeft of 

loſs to ths monition ; that the court of prize cannot deprivehim of that 

iſtra, icht; cannot do an act prejudicial to that right; and cannot 

iriby- prerent or obſtruct him in the recovery of that right, The 

s tha lemurrer therefore muſt be — and judgment given 

he n {or the plaintiff in prohibition. 

n the To reverſe the above judgment of the court of common Lord Camden 
ch of nleas, the defendants, in prohibition, ſued out a writ of error and others v. 
ent he returnable in B.R. and the caſe was twice argued in that Home, i #4 ' 
u that court. LoRD Kenyon, Cu. J. With many of the topics diſ- > org 3. 8 
n the cuſſed in the court of common pleas, and which were relied Rep. 382. 
tence on in the judgment of that court, we — concur; but we 

th do not think that they lead to the concluſion which was 

egu- drawn from them, namely, that a prohibition ought to go 

chat in this caſe. The determination of this caſe does not necei- 

0 tt farily involve in it thoſe queſtions which were fo much 

at te preſſed, in what caſes in general a prohibition ſhould be 

6 v6 granted to inferior courts, when they are acting in oppoſi- 

alen 


ton to an act of parliament, or when they proceed in a 
different manner from the temporal courts. For the 
queſtion here turns on the propriety of the court of appeals 
granting the monition, ſuppoſing that all the prior proceed- 
ings in the court below were right. And in conſidering that 
point we may take for granted, what indeed has been, and 
muſt be admitted in the argument, that the prize courts are 
the ſole judges of the queſtion of prize, as alio of the queſtion, 
who are the captors. The later queſtion has very fre- 
quently occurred in thoſe courts in cafes where it has been 
doubtful whether ſhips not aCtually in fight, or even within 
the hearing of the guns, ſhould be conſidered as preſent at a 
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have capture, ſo as to entitle the commanders to ſhare in the prize; 
ly in determining which, thaſe courts .have always been in- 
"ON fluenced by this conſideration, whether ſuch ſhips were ren- 
| the dering any aſſiſtance, or even ready to do fo, to thoſe by which 
| to the capture was made, I merely mention this to ſhew that 
| tor thole courts have the ſole and excluſive juriſdiction over the 
n queſtion, who are the captors.— By the 21 Ges. 3, c. 15, 
egal which was paſſed on the breaking out of hoſtilities with 
(lia! Holland, it was enacted that the flag-officers, &c. ſhould 
any have the ſole intereſt and property of and in all and every 
en- ſhip. veſſel, goods, and merchandizes, taken by them durin 

A0. the hoſtilities, after the ſame ſhould have been finally — 


It to lawful prize to his majeſty, in any af his majeſty's courts of 


cel edmiralty, to be divided in ſuch Naas as his majeſty 
Jn h 3 Mould 
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ſhould by proclamation direct. Then, in order to aſcertain 
whether the ſhip taken in Saldahna Bay were or were nt 
lawful prize, and who were the captors, proceedings were 
inſtituted in the admiralty court, where a decition was made, 
which not being CatisfaQtory to the parties, an appeal was 
lodged againſt it to the lords commiſſioners of appeals ; and 
that court decreed that the ſhip * was taken by the conjoint 
operation of his majeſty's ſhips and veſſels, employed on an 
expedition againf{ the Cape of Good Hope, under the com- 
mand of G. Fohnftone, and of the army under che command 
of WW. Meadnus, on the ſame expedition; and they con- 
demned the ſhip, together with the unclauned port of the 
cargo, as lawful prize to the king.“ Now it is admitted 
that that ſentence can by no means be revoket ; for the lit. 
gating parties have gone to the utmoſt extent of the law, 
and thoſe, who by the conſtitution of the country arc to de- 
cide as the dernier reſort in caſes of this kind, have decided 
on the queſtion of prize, and alſo who were the captors ot 
that prize. If that be fo, the manner in which tius prize 
is to be divided among thoſe who are thus declared to be the 
captors, muſt be determined by that court. "The ſentence it- 
ſelf is not objeCted to; the prohibition does not impute to 
the court of appeals the having tranſgreſſed the limits of their 
duty in forming it. It ſtands therefore ex conceſſis, that that 
ſentence 1s that from which all the rights of the parties are 
to reſult; and the ſingle objettion is, that that court, having | 
decided, have granted a monition to the perſon in paſſeſſron of the 
proceeds of the prize to bring them into court to anſtcer the fi- 
weral claims that may be made. And the objection is, that 
this monition is wrong, becauſe the proceeds of the prize 
are in the hands of the agent appointed by the officers of the 
fleet: if thoſe officers were the only perſons entiticd to the 
prize, the objection would have had conſiderable force. But 
it appears from the ſentence of the court of appeals that, m 
the opinion of thoſe who made that decree, other perſons 
were intereſted, belides thoſe by whom the agent was ap- 
pointed; and that there were ſome rights in the king not di- 
poſed of by the act of parliament. If ſoz why thould n0! 
this property be taken out of the poſſeſſion of tlie agent, and 
put under the controul of thoſe who will take care of the 
intereſt of all the parties concerned ? And 1 cannot bring 
myſelf to doubt but that the monition to bring the proceeds 
into court was properly iſſued. For theſe reaſons, I am f 
opinion, that the judgment of the court of common pleas ought 
to be reverſed. Aßphurſt, J. It is admitted, that the courts 
of admiraity have excluſive juriſdiction over all queſtions 0! 
prize; and if ſo, they muſt have the ſame juriſdiction over 
all matters that ariſe incidentally either in conſtruing acts of 
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on the principal queſtion. It has been objected in this caſe that 
they have tranſgreſſed the limits of their duty, in putting a 
wrong conſtruction on the prize-act: but they have not 
put any conſtruction on that act further than ſaying that 
this cale, under all its circumſtances, does not come within 
it, And I concur with them in that opinion. The prize- 
act was only meant to attach on captures by thips; aud the 
legiſlature accordingly adapted all the proviſions of it to 
captures of that deſcription, without extending them to a 
joint capture both by the army and navy. Theretore it 
tems to me that this is caſus amiſſis, and does not fall within 
the purview of the prize-act. Now, whether this were a cap- 
ture by, the navy only, or a joint capture by the army and 
navy, was a queſtion of fact, of which the courts below 
were the proper judges. And here the court of appeals 
pronounced this to be a joint capture by the navy and army, 
gd army. And indeed it it were otherwiſe, the general and 
other ſuperior officers of the army could only thare as com- 
mon ſailors, which cannot be taken by implication to have 
been the intent of the legiſlature in ſuch a cafe as the preſent. 
Belides, by the prize-act, the king has a right to diſtribute 
the prizes taken in ſuch proportions as he ſhall declare by 
his proclamation : and he declared in his ſecret inſtructions, 
which were iſſucd when this expedition was planned, and 
which I think have the effect of a proclamation, that in the 
caſe of a joint capture by the army and navy, that the prizes 
taken by them ſhould be diſtributed in a different manner 
from that inſiſted on by the navy.— Then, admitting the ſen- 
tence of the court of appeals to be concluſive, the only re- 
maining queſtion is, Whether they have erred in iſſuing the 
monition to compel the agent to bring the proceeds into 
court? Now, it ſeems to me that, ſo far from their having 
exceeded their juriſdiction in taking this ſtep, it was a meceſ- 
fary conſequence of their ſentence ; for, if it were a joint 
capture, the army were equally entitled to appoint an agent. 
Asthe navy are not entitled to the whole, it cannot be con- 
tended that their agent ought to be entruſted with all the pro- 
ceeds of the prize. But the prize court are truſtees both for 
the army and navy; and it is fit for the intereſt of all parties 
that the proceeds ſhould be brought into that court till the ſe- 
reral claims are adjuſted. It has been argued, and very 
properly too, that the allegation in the declaration in prohi- 
dition, that this was a capture by the navy only, 1s not to 
de admitted, becauſe it is a direct negative of the ſentence, 
which I am of opinion is concluſive; and therefore the par- 
tes have done right in demurring to the declaration. Bul- 
ler, J. If it were competent to us to decide on the ſecond 
queſtion, Whether or not the court of appeals had miſcon- 
rued the act of pafliament ? I thould detire further time, in 
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order to look into the authorities, particularly thoſe of Lindy, 


Rodney, and Wemys v. Linzee, before I delivered i opinion Ch. 
upon 1t, not being, as at preſent adviſed, inclined 10 differ 2 
from that given in the court of common pleas. But I think bitce 
that it is not now competent to this court to examine that clart 
queſtion. It is to be remembered that the queſtion now be. prot 
fore us is, Whether we ſhall prohibit the court of appez]; for 1 
from proceeding in a prize cauſe? And in ſuch queſtions, deto 
the only point tor our conſideration is, Whether the court, beet 
to which the prohibition is prayed, has a juriſdiction ove: mat 
the ſubject ?* Whatever may have paſſed in the ſeveral c2{; only 
on this ſubject in the laſt century, the grounds for granting it at 
and refuſing prohibitions are now clearly and accurately de- rect 
fined. If the court below have juriſdiction over the ſubje®, miff 
though they miſtake in their judgment, it is no ground for 4 mer 
prohibition, but is only matter of appeal. Another ul: dire 
equally clear is, that * ſentence, the courts of common the 
law never grant a prohibition to interior courts, unlets the inte 
want of their juriſdiftion appear on the face of the libel, Th 
Hutchins v. Full, C:xwp. 422. The cafes cite] by the coun- bee! 
ſel for the defendants in error will not aſſiſt them at this no. 
time: indeed moſt of them were cited, not on account ct {aid 
what the courts decided, but for what they ſaid they wou!! day 
do in particular caſes; and in all of them, except one, fh. of 
prohibition. was refuſed, One of them was 2 Ro. Abr. 30), ing 
pl. 10, where it is ſaid, that “ if a' pa ſon leate to a pa- mu 
| riſhoner the tithes of his eſtate, and then ſue him for the ur 
tithes. in kind, no prohibition will be granted, although th: we 
| -parſon ſuppoſe that the condition, upon which he lealcd, we 
was broken; for the court below ſhall try this queſtion, his: wh 
ing cognizance of the principal: but if they adjudge uthe1- Cal 
wiſe than is warranted by the common law, then a pro ih- ou 
tion will be granted.“ That dium certainly cannot nov me 
be ſupported. Another paſſage, nearly to the ſame effect, ſto 
| cited from the next page (1), is equally object onable. But no 
| it appears from ſome of the caſes cited, thut the cour!, ev! tu 
at that time of day were guided by this conſideration, ' ne- 15 
ther the court below had juriſdiction or not; and that ſeems a 
to be the ſum of the cafe of Harriſon v. Dr. Burwell (2). wt 
And in Hill v. God (3). Lord Ch. J. Vaughan ſtates that pe. 
| to be the Jand-mark in ſuch cafes. In that caſe a claule in no 
| the ſtar. 32 Hen. 8. c. 38. was relied on, that no peri fr 
f ſhould marry within the Levidcal degrees: then in caſes w] 
without the Loviduad degrees, the legiſlature expreſsly ouſted tic 
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the eccleſiaſtical court. In giving the judgment there, Lord 
Ch. J. Vaughan put a caſe (1) applicable to the preſent; 
« If by act ot parliament anciently all marriages, not prchi- 
bited by God's law, or canons of the church, had been de- 
clared [awful, the temporal courts had thereby no power to 
prohibit the queſtioning of any marriage more than before, 
jor it had ſaid no more than what the law was, and did ſay, 
before ſuch act. For though ſuch act of parliament had 
been, yet it had given no new juriſdiction or cognizance in 
matrimonial matters ro the temporal courts, but had been 
only directory to the courts which had the cognizance ; and 
if any judgment had been given amiſs in them, it was to be 
reftited by appeal, according to thoſe ſtatutes, or by com- 
miſſions of delegacy. So I reaſon on this act of parlia- 
ment: the prize- act is directory only; the effect of it is to 
direct how the prize courts ſhall diſtribute the prize when 
they have adjudged the thing taken to be prize, and was not 
intended to give a new JurifiQion to the common law courts. 
The caſe of Mpheeler (2), cited at the bar, ſeems to have 
been decided, on the ground that the eccleſiaſtical court had 
no uriſdict.on in that caſe. It is there ſtated, that the court 
laid, * that the feaſt-day of St. J hn the Baptiſt was a holy- 
day by act of parliament, and that it belonged to the judges 
of the law to decide, whether the ſame were broken“ 1! 
ing of ſuch work upon that day, or not?“ Now t!. urt 
muſt have reaſoned thus: the act of parliament (3), gave 
jurifdiction to the eccleſiaſtical courts to puniſh perſons who 
were guilty of any offence committed againſt it, provided it 
were not done in harveſt- time, or at other times of the vear 
when eceſſity ſhould require; but in thoſe two excepted 
caſes the eceleſiaſtical courts have no juriſdiction; that was 
out of the excepted cates, and therefore the court of com- 
mon pleas granted a prohibition. But if that caſe be under- 
ſtood as eſtablithing this point, that the eccleſiaſtical courts had 
no juriſdiction to conſtrue the act of parliament, it cannot be 
lupported ; for one of the ſections (4) of the act expreſsly 
ou them juriidiction. Indeed it does not appear from the 

ate of the caſe in Godbolt that the court adverted to the ſta- 
tute. And the ground of that caſe muſt have been that it ap- 
peared on the tace of the libel, that the eccleſiaſtical court had 
no juriſdiction in that particular caſe. Another caſe was cited 
from 2 Ro. Ar. 303. pl. 27. in ſupport of this prohibition, 
which cannot be ſupporte4 ; for it is there ſtated that a prohibi- 
tion was granted to the court, for the purpoſe of trying the law, 
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to hom adminiſtration ſhould be granted, only becauſe that 
court intended to revoke the adminiſtration to a brother at 
the half-blood, in preference of one of the whole-blogg: 
No prohibition can be granted for the purpoſe of trying the 
law, nor in caſes only where the courts below intend to do 
an act. And if they have juriſdiction, it is immaterial 
whether they give a wrong ſentence, or only intend fo to do, 
ſince in neither caſe will a prohibition be granted. ti; 
much to the ſatisſaction of the judges of the preſent times, 


that the principles, on which prohibitions are granted, are 


clearly ſettled. For on reading ſome of the caſes that were 
determined in the laſt century, we cannot but ſee that they 
happened at a time when it was the faſhion of the coun: 
of Weſtminſter Hall to run down the eccleſiaſtical courts; 
and Lord Ch. J. Vaughan himſelf ſaid, © It does ſcem as if 
this court had in ſome of the caſes bordered on things that 
were ſpiritual,” which ſhould not have been done. And in 
one of the old caſes, though it was admitted that the eccle- 
ſiaſtical court had juriſdiction, a prohibition to the cautt of 
delegates was granted merely to ſupport the original ſentence 
below. Now it the eccleſiaſtical court had no juriſdiction, 
that ſentence ought not to have been permitted to ſtand ; and 
if they had, it is impoſſible to contend that the court of dele- 
gates had not the ſame juriſdiction. The only cafe on this 
__ withia the laſt century is, that of Pierce v. Hopper (1); 

ut that does not aſſiſt the preſent cafe, for there it was only 
held, that the juriſdiction of the interior courts may be con- 
fined as well to the perſons as to the ſulject- matter of the 1uit, 
— Then it was ſaid in this caſe, that though the parties 
who ſued this prohibition do not complain of the ſentence 
below, a prohibition ought to be granted, becauſe the mo- 
nition was improperly iſſucd. For the reaſons I have al- 
ready given, I am clearly of opinion, that we cannot exa- 
mine whether that ſentence be right or wrong. And the 
court of common pleas admitted, that if the ſentence below 
veſted a right in the king, the monition was conſiſteut with 
it. For towards the cloſe of the judgment in the common 


pleas, Lord Loughborough ſaid, The conſtruction which 


has been put upon the ſecond ſentence is, that there was no 
veſted right in this prize in the officers and crews of his ma- 
jeſty's (hips, nor in the army ; but that, upon the ground 
ſtared in the ſentence, the whole was veſted in his majeſty 
by his prerogative, and was to be diſpoſed of to ſuch uſes 
as his majeſty ſhould think fit.” This they take as the 
ground of the ſentence of the court of appeals; and then 
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wey add, & with that conſtruCtion of the ſentence the mo- 
dition which has iſſued is perfectly conſiſtent.“ And in- 
leech it would be ſtrange if the court of appeals could give 
2 judgment, which they could not enforce. The ground 
therefore on which the court of common pleas proceeded, was 
this, they thaught that the court of appeals had miſcon/trued the 
4 of parliament, on which they granted a prohibition. But 1 
am of opinion, that a court of common law cannot now examine 
that queſtion, and therefore, that the judgment given in the 
common pleas ſhould be reverſed. GRoSE, J. 1 his prohibi- 
tion was granted on an 1d-a, that the monition was iſſucd 
contrary to a legal right veſted in the parties, under the ſtar. 
21 Geo, 3, c. 15. Now, whatever determination we ſhould 
make on the conſtruction of that ſtatute, if the queſtion 
were open to us, it appears clearly to have been the inten- 
tion of the legiſlature, that the courts of admiralty ſhould 
be the ſole judges of the queſtions of prize or no prize. 
Even if they had not had that excluſive juriſdiction before, 
{ think the legiſlature intended that they ſhould have it under 
this act of pariiament. And, therefore, it is not competent 
to us now to look into the ſentence of the court of appeals, 
but for the purpoſe of underſtanding the meaning of that 
ſentence, Now it this be tuch a decree as will authorize the 
court below to iſſue the monition, there is no ground for a 
prohibition ; but it it be fuch as will not warrant that court 
in iſſuing it, then a prokibition ought to be granted. And 
that brings the whole to this queſtion, W hat is that ſentence ? 
The plaintiff in prehibition contends, that under this ſen- 
tence the navy are entitled to the whole proceeds of the 
plize, on the ground that all the intereſt in the prize was 
velted in them 55 the act of parliament. But conſider the 
proceedings in this caſe; the prize act gives to the navy the 
intereſt in the prizes taken by them during the hoflilities 
with Holland, to be divided in ſuch proportions as the king 
by his proclamation ſhould direct. Bot the king and coun- 
cil thought, that there might be a capture by the king's ſhips, 
which would not come within this clauſe in the act; for 
they gave to the officers who were ſent out on this expedi- 
tion ſecret inſtructions to provide for the caſe of ſuch a cap- 
ture. The navy firſt inſtituted a ſuit in the admiraity court, 
claiming the ſole intereſt in the prize under this act of par- 
liament and the proclamation; that court decreed the ſhip 
to be lawtul prize, but referved the queſtion who were the 
captors on this ground, that it might turn out that the arm 
were entitled under the ſecret inſtructions : and afterwards it 
was decreed in favour of the army : to this an appeal was 
lodged in the court of appeals, where the ſole queſtion was, 
Whether the capture were withia the meaning of the = 
act, 
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act, or within the caſe alluded to in the ſccret inſtructions a juriſd 

the king and council? and that court determined, that i was 
was a joint capture by the navy and army, and adjudged i eccle 
good and lawtul prize to the king. This ſentence therefor was! 
is clearly in oppoſition to the right claimed by the navy; and In n 
the clear meaning of it is this, that the perſons claimiu uſed 

under the prize act had no right, that it was not a cafe pro. upon 
vided for by the act, but that it fell within the ſecret inſtruc. tine! 
tions; then the monition was properly iſſued. I am clearly in thi 

of opinion, that whether the court of appeals were right 9; purpe 
wrong in their decree, it is not competent to us to form any this 
judgment upon the ſubject, becauſe the legiſlature has places prove 
full confidence iu them; and it follows from hence, that court 

thoſe perſons who pronounced the ſentence are the hel! lad | 

judges as to the mode in which it thall be carried into exe- nur 

cution. I am therefore very well ſatisfied that no prohibi- grou 

tion ought to be granted in this caſe, becauſe the court of hibiti 

appeals was not guilty of any excels of juriſdiction in iſſu- a cot 

ing the moni:10n, fince all the perſons intereſted in the prize unſel 

ought to have concurred in appointing the agents. To this that 

it was anſwered in another court, that it is atel that they goes 

were duly appointed; but that only means duly appointed by ſuppe 

the navy. However, without giving any opinion upon that the f 

point, I am of opinion, that it is not competent to us to ca- ceedi 

mine the judgment of the court of appeals for any other proh 

| purpole than that of conſtruing it: that ſentence appears t» derin 
| be a decided negative ot the right infitted on under the prize after 
4 act, by the plaintiff in prohibition, and therefore. the jadg- wage 
ik ment given in the cammon pleas in favour of that riglu hibit 
ought to be reverſed. Judgment reverſed. parti 
it Tome v. Eart Afterwards a writ of error was brought in parliamem, obta1 
| Candenin and the caſe having been fully argued, the following queſtion to be 
pang rows was propoſed to the judges; viz, WHETHER the declaratin dire 

| 22, %. is ſufficient in law to bar the defendants from proceeding againſt teign 
|! z Hen, A, John, Paley, to compel bim to bring in the account of the ſales lder; 
1 555. of the ſhip and carga, together with the proceeds of ſuch part whet 
| thereof, as may be in his bands, power, or poſſeſſion *—In an- been 
ſwer to which, the unanimous opinion of the judges was the p 

thus delivered by #yre, CH. J.— The judges are vnani- reſor 

mouſly of opinion, that the declaration in this cauſe 1s not lire 

ſufficient. in law, to bar the defendants. from proceeding abit 
| againſt John Palcy, to compel him to bring in the account laut 
| of the fales.-of the ſhip and cargo, together with the pro- al th 
| ceeds of ſuch parts thereof as may be in his hands, power, or the 
poſſeſſion. This is an action in the form of it, to recover your 
| damages for proceeding after a wiit of prohibition has been ec 11 
obtained and delivered to the party defendant. Probably in nis 

the early part of our, legal hiſtory, when the ſtruggle #01 * 

n tl 
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juriſdiction between the temporal and eccleſiaſtical courts 
was violent, and the jealouſy of the encroachment of the 
eccleſiaſtical juriſdiction upon the temporal was eager, this 
was a proceeding effective to the whole extent of its form, 
jn modern and in better times, this form of proceeding is 
uſed for the-mere purpoſe of ſubjecting the grounds in law, 
upon which any particular prohibition is ſought to be ob- 
tined from any temporal court, to a judicial examination, 
in the moſt ſolemn manner. How it was moulded to this 
purpoſe, will be ſeen in an inſtant, if it be conſidered that in 
this form of action, two things would be neceſſary to be 
proved: the firſt, that the detendant had proceeded in the 
court of peculiar juriſdiction, after the writ of prohibition 
nad been delivered; the ſecond, that this proceeding was an 
injury to the plaintiff. But the plaimiff would have no 
ground to complain of the proceeding, atter a writ of pro- 
hibition delivered, as an injury to hun (though it might be 
a contempt, for which the party be amenable to the king), 
unleſs he could ſhew that the writ had iſſued properly, and 
that he had a juſt right to claim the benefit of it. This 
goes at once to all the merits of the -prohibition which is 
luppoſed to have iſſued, and makes the legal ground of it 
the giſt of the action. Such being the nature of this pro- 
ceeding, it becomes a convenient mode of trying whether a 
prohibition ought to ifſuc, and it is made practicable by conſi- 
dering, all that relates to the contempt incurred, by proceeding 
after the writ had actually iſſued, as mere form, and the da- 
wages nominal. Accordingly in modern times, when pro- 
hibitions are applied for to the temporal courts, and the 
parties applying ſuggeſt grounds either of fact or law, for 
obtaining the writ, which appear to the court fo doubtful as 
to be fit to be put in a courſe of trial, the party applying is 
directed to declare in prohibidon, that is, to inſtitute a 
teigned action, in the form of that which is now under con- 
ſideration: in which action, in the ſhape of a queſtion, 
whether ſuch a prohibition as is moved tor, ought to have 
been granted? will be ſolemnly conſidered and determincd, it 
the parties think fit, as in the preſent inſtance, in the dernier 
reſort, by your lordſhips. So long as the temporal courts 
lireCt parties to declare in prohibition, a prohibition cannot 
hitrarily iſſue, nor upon any but the molt ſolid and ſub- 
lautial grounds ; and the balance, in which are to be weighed 
al the different juriſdictions, in which the public juſtice of 
th: country is adminiſtered to the people, will be holden by 
voir lordiliips. In the preſent caſe, the plaintiff ns declar- 
ed in prohibicion, and the queſtion propoſed by your, lord- 
Mizs to the judges, goes to the very foundation of his ſuit ; 
t13:antamount to a queſtion, whether upon the cate ſtated 
a ths declaration, a prohibition to the effect of the proh bi- 
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tion ſtated in this declaration, onght now to iſſue to th ing tt 

lords commiſſioners of prizes ? The ground made by this more 

declaration, for a prohibition to reſtrain the prize coun from s jon 

iflving proceſs, to compel the bringing in the account of « ing 

ſales and proceeds of the ſhip and cargo, is a ſuppoſed con- « dec 

traveiition of the prize acts now in | particularly the exp 

ſtatutes of the 12th and 21ſt of his preſent majeſty, It is * tem 

aſſumed, that if a court of peculiar juriſdiction will proceed Lit is 

contrary to the proviſion of the ſtatute law of the realm * ſtat 

(and that if ſuch a court miſinterprets any of thoſe promi. ; 

ſions, it does ſubſtantially proceed contrary to them), this is * the 

a good ground for a prohibition ; but it 1s not neceſſary to derſta 

the deciſion of your lordſhip's queſtion, that the judges the fe 

ſhould affirm or deny this propoſition in the extent ſtate, James 

It undoubtedly belongs to the king's temporal courts to re- thoug 

ſtrain courts of peculiar juriſdiction, from exceeding the Giſting 

dounds preſcribed to them; and by far the greater part ot excel: 

the inſtances in our books, in which prohibitions have iſſucd to ff 

are cafes of plain exceſs of juriſdiction. But ſome ot te ale 0 

inſtances £0 beyond an exceſs of juriſdiction, and ſcem Alert 

rather to fall under the head of wrong and injuſtice done to fell, 

the party, by refuſing him, in the courſe of a proceeding ads, 

ſtrictly within the juriſdiction, ſome benefit or advantage 0 are 

which the common or ſtatute law entitled him, perhaps in n 

oppoſition to the civil or common law, by which the gene- " poi 

if ral proceedings of thoſe courts are regulated. The caſc 0! « Fol 
* a leaſe (1) offered to be proved in an eccleſiaſtical court by cot 
: one witneſs, and rejected becauſe by their law two witneſic' del 

are neceſſary; and the caſe of a copy of the libel, which h * the 

the ſtatute law they are required to give, demanded and te- * ref 

fuſed, are _ thoſe inſtances. On the other hand, i: * by 

muſt be admitted, that the miſinterpretation of either the But it 

| common or ſtatute Taw, in a proceeding confeſſedly within | caſe, 
the juriſdiction of thoſe courts, and where they are bound nene 
|| to exerciſe their judgment upon the one or the other, ſeems * 
to be rather a matter of error, to be redreſſed in the courlr ject « 

of the appeal which the law has provided, than a gronnd lex 

for a prohibition : the anſwer to this is, that the king's tem- + 

poral courts, and * lordſhips, in the laſt inſtance, are b. — 

the conſtitution of this country to declare the common an! 3 

expound the ſtatute la w, and that the poſſibility of two 4i- be ec 

ferent rules prevailing upon the ſame law, one in the king" er 
temporal couris, and the other in courts of peculiar juiſ. 1 1 

diction, ought not to exiſt, and is effectually prevented wih. * 


out any unreaſonable interference, or breaking in upon the * 
courts of peculiar juriſdiction, by the temporal courts fu- _ 


——— 
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(1) x Shorw. 138, 172, Shutter v. Friend. 12 Co. 67, b. Rohort's eaſt 
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ing their prohibitions in every ſuch caſe. But this is no 
more than laying, « Proceed to the very extent of your 
« juriſdiction without interruption from us, only remember- 
« 1ng, that you are always to declare the common law as we 
declare it; and that when any queſtion ariſes, touching the 
expoſition of the ſtatute law, if the ſubject is originally of 
« temporal jurifdiction and comes incidentally before you, 
« it is to be expounded by you as we expound it; or if the 
& ſtatute concerns your proceedings only, you are to ex- 
pound it as we ſhall ſay it ought to be expounded, when 
the queſtion is brought before us in prohibition.” I un- 
derſtand the claim of the temporal courts, as it is ſtated in 
the famous controverſy in the beginning of the reign of 
James the Firſt (1), is to iflue 2 to this extent; and 
though ſome of the caſes in our books have been abl 
liſtinguiſhed at the bar, and made reducible to the head of 
— of juriſdiction, yet we find traces of continual claim 
to iſſue prohibitions in the inſtances above mentioned. In the 
caſe of Brymer v. Atkins, it is ſtated broadly, and diſtinctly 
aſſerted 3 and in Full. v. Hutchins, Cowp. 422, LoRD Man/- 
fili, in delivering the opinion of the court, plainly alluded 
0 it, in the following paſſage: Where matters which 
are triable at common law ariſe incidentally in a cauſe, 
and the eccleſiaſtical court has juriſdiction in the principal 
point, this Court will not grant a prohibition 2 „lay trial. 
For inſtance, if the conſtruction ot the act of parliament 
comes in queſtion, or a releaſe be pleaded, they ſhall not 
de prohibited, unleſs the court proceed t try contrary to 
* the principles and courſe of the common law, as if they 
* refule one witneſs, &c.; and this is exprelsly laid down 
* by Lord Hale, 2 Lev. 64, Sir V. Juxon v. Lord Byron. 
But it muſt be remembered, that in the argument of this ver 
caſe, in the court of king's bench, this doctrine was quet- 
oned by Mr. Juſtice Buller, upon the general principle, that 
miſinterpretation of an act of parliament would be the ſub- 
ject of appeal, and not of prohibition ; upon the authority 
likewiſe of a paſſage in Chief Juſtice Yaughan's argument of 
one of the caſes reported by him, diſtinguiſhing between 
ſtatutes directory to the eccletiaſtical court, and other 
tatutes, and upon other grounds, which will be very fit to 
de conſidered, when it ſhall become necefſ:ry to the deter- 
mination of a caſe in judgment, before a temporal court, 
in prohibition, to tay down the preciſe rule upon it. It is 
not neceſſary fo to do in the preſent cafe, fince we all agree. 
But allowing the plaintiff all he has aſſumed reſpecting the 
authority of the court of common pleas to iſſue a prohibi- 


(1) 2 Inft. 601, 602; Art. Cleri. 4 Inft, 99, 100. 
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tion, he has made no ground for it in the declaration, for he 
has not ſhewn that the prize court has contravened the prize 
acls, either directly or by miſtaking tne ſenſe of they, 
It is ſtated in the declaration, that, by the prize acts, the 
property of ſhips taken by the navy, after condemnatiqn, 
veſts in the captors; this is true, ſub modo; but, in the fene 
in which it is true, it has no application to the caſe (tae! 
in the declaration. To give it application, they ſay thy 
the navy were the captors of the ſhip named in the pleadings, 
which, if we are to underſtand them to mean ſole captor,, 
in whom the ſole property by the prize act would veſt, i; 
an averment inadmiſſible, ill pleaded, and, therefore, to be 
rejected, as being directly contrary to the ſentence of con. 
demnation. They proceed to aver, that, by the prize act, 
the navy-agents have the entire diſpoſition of the prize, ni 
that Paſley was the ſurviving navy-agent, duly appointed; 
from whence they infer their gravamen, that a proceeding to 
take the ſhip and cargo out of his hands defeats and diſap. 
points the provitions of the prize acts, and is therefore ſuch 
a contravention of thoſe ads as will be a ground for a pro- 
hibition. Not to quarrel with the title of Paſtey to act as an 
agent, it is obvious that the third propoſition, that the navy- 
agents have the entire diſpoſition of the prize, depends on the 
ſecond, namely, that the navy were the captors ; for if the 
navy were not the captors, or not the ſole captors ; in the 
one caſe they cannot have the entire diſpoſition of the prize, 
upon any reaſonable conſtruction of the prize-aCt, and in 
the other they would have nothing to do with it. But it 
were admitted, that they had made out every one of theſe pro- 
poſitions, ſtill their concluſion would fail; for, in order to 
maintain that the prize court had contravened the prize att: 
by proceeding to take the ſhip and cargo out of the hands cf 
the navy-agent, it ought to have been ſtated in the declararior, 
that it had been pleaded and alleged in the prize court, that P 
ley was the agent of the navy, duly appointed, and theretore, 
that the court ought not to proceed to take the thip and 


cargo out of his hand. Upon a view of the precedents it 


Raſtall's Entries, Tit. Proh. 445 ; and Cke's Entries, 1: 
Proh. 448, it appears to have been a conſtant form of de. 
claring, that the court procecded in the courſe objected 
notwithſtanding the party had pleaded and alleged the ſtatut: 
of which he chimed the benefit, and the facts which wer? 
neceſſary to bring his caſe within thoſe ſtatutes. And i 
ſeems to be a ſubſtantial defect in this caſe, becauſe app? 
rently it would be the duty of the court, after it had pi 
nounced ſuch a ſentence. as would veſt the property in dt 
captors, in order to execute that ſentence, to take ail 11 
ncceſſary ſteps for delivering the ſhip and cargo int the 
lands of ſuch perſans as thould be made appear to the co 
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to be the agents for the captors, duly appointed. It was in- 
deed thrown out in the argument at ihe bar, that the judge 
of the prize court is to be conſidered, after ſentence, as 
funftus officio, and, conſequentiy, that his monition, or any 
other proceeding, would be an xceſs of juriſdiction. 
This, if it could be maintained, would reduce the caſe to a 
mort point, and would be a very clear and diſtinct ground 
fora prohibition. But we find no ground for this argument 
in the acts of parliament, or in the common law; and if 
you were to ſuppoſe that ſuch a monition had not been 
ſtrictly warranted by their own courſe of proceeding in the 
prize court, your lordſhips, who cannot look beyond this 
record, cannot take cogniz nce of an irregularity of this 
nature: but in truth there is no ground for this argument. 
In the nature of things, the proceeds of {hip and gods, 
taken as prize, muſt often find their way to che hands ot 
hole who have no right to retain them; it is therefore 
elſential to the priz,- juri'diction, that the priz* courts ſhould 
have power to call for them, for the benefit of the captors : 
leveral caſes have been itat-d, where ſuch monitions have 
in tact iſſued, and vere the captors concurred that it would 
be for their benefit that they ſhould iſſue : it is therefore un- 
une, as a general propoſition, that, after ſeutence, the 
prize court is fundus Mis, and cannot iſſue ſuch 2 moni- 
non; and if it were true, it would be but an irregularity in 
their proceedings, according to their own law, of which 
your lordſhips could not take cognizance, and which, there- 
tore, you could not pronounce to be an exceſs of juriſdiction. 
To return to the examination of the propoſitions ſtated in 
the declaration, with retecence to the prize acts: the lan- 
guage of theſe prize acts (1) is, that the navy ſhall have the ſole 
intereſt and property in the thips and goods which ſhall be 
captured ; the word ve is not uſed, yet we heard a great 
deal in the argument re pecting the veſting of this ſole in- 
tereſt and property. But it was not very diſtinctly ſtated 
at what time this bie intereſt and property ſhould ve/? the 
ltatutes ſay, after the ſame ſhall have been finally adjudged 
lawful prize to his majeſty, There is nothing definite in 
theſe words, conſidered as the deſcription of 'a point of 
ume when this property ſhall vet, within the whole in- 
terval, between the original ſentence of condemnation in the 
tourt of prize, in which the ſhip is firſt libelled, and final 
ſentence of condemnation in the court of appeal in prize 
cauſes, What happened in this caſe happens in many others; 
te judge condemns the ſhip and Cargo as prize, reſerving 
the conſideration of the queſtion, who were the captors ? 


— 
13—— 
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(1) 19 Geo, 3. c. 67 and 21; Geo. 3. 6. 15. 
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It is agreed on all hands, that, ſince the paſſing of the prize 
acts, the prize court has juriſdiction to determine who are 
the captors; a queſtion often litigated in the tir: inſtance, 
if there be no doubt but that the ſhip 1s good prize, but per. 
haps great doubt who will ultimately turn out to be 95 
captors ; the Judge pronounces by his interlocutory ferteuce, 


that the ſhip is lawful prize, and thereupon makes man: 
convenient arrangements tor the benefit of thoſe who sha 
eventually turn out to be the captors, reſerving the queſtion 
who are the captors, for future conſuleration. It alſo of 
happens, that there are no parties litigating that queliian 
until after the definitive ſentence has — pronounced in 
the court below. The ſtrongeſt of two or more joint captors 
takes poſſeſſion of the prize at ſea, carries her into a port in 
the plantations, and procures her to be condemned there t 
himſelf, as ſole captor: the joint captor does not arrive 
till after the ſentence ; he may then interpoſe his claim 
and may appeal and have the benefit of his claim upon the 
hearing of the appeal. The effect of the appeal is to 
ſuſpend the force of the ſentence ; not always, indeed, to the 
extent of ſtaying the execution, for, in certain cafes, the 
execution of the ſentence is directed not to be ſuſpended: 
but from the moment of the appeal being interpoſed, the 
ſentence is no longer final ; on the contrary, it is liable to be 
reverſed in part, or in the whole : at what period, then, 
ſhall we ſay, that the ſole _— and property of thips o 
pax captured by the navy, ſhall veſt in the captors 
his point was but indiſtinctly argued at the bar: it was 
rather inſinuated than argued, that, in this caſe, the intereſt 
and property veſted, as ſoon as the judge below pronounce! 
his interlocutory decree, that the ſhip was good prize; te- 
ſerving the — * who were the captors. — it is a con- 
ſtruction of the ſſatute, too abſurd to be ſeriouſly maintain 
ed, that the property, which, by the expreſs words of 1h 
ſtarute, is not to be had by the captors, till after the {hp 
ſhall have been finally adjudged lawful prize to his majelty, 
ſhould veſt in perſons of a certain deſcription, before It 1 
known who ſhall anſwer that deſcription. Does this ite 
and property veſt as ſoon as by poſſibility it could veſt, by 
the effect of a definitive ſentence, adjudging the ſhip to be 
prize, and who were the captors * It there be no appeal, 
it may then veſt: but an appeal interpoſed, by the exprects 
words of the prize- act, it cannot veſt until after the final a. 
judication. Therefore, can there be ſaid to liave been a fin ad- 
judication, while an appeal is depending? Shall the mtere!! 
and property veſt, only to be diveſted it the event of th . 
peal ſhould be againſt the perſons firſt adjudged to be Oy 
captors? Such a conſtruction is not neceſſary to effe&tuar: 
any of the purpoſes of the act, and is not {imply unnece 
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fary, but it would break in upon the . courſe of 
the proceeding in the pre court, and fruſtrate ſome of the 
provitions of the prize act, ade in aid of the authority 
of that; court; at leaſt it is entirely incoaſiſtent with 
them. It is not neceſſary to ſecure the prize to the 
captors z and it was fo ſtated by che civilians, and agreed b 

the court, in the caſe of Smart v. af (1), that pending 
the ſuit in the prize-court, the hip and goods are in the 
cuſtody of the court: the intereſts, therefore, of all thoſe 
who are concerned in the capture, are under the protection 
of the court. It is perfectiy inconſiſtent with the plan ot the 
prize-aCt, that the intere/t and property ſhould velt in the 
captors, at anv tim: betore the final adjudication, in the court 
of appcai,The allegations contained in this declaration, 
reſpectiug the appointment of the agents directed by che 
prize acts to be appointed, ſor ſelling prizes and diſtributing 
the proceeds among the captors, their powers, proceedings, 
and tuc concluſion againſt the authority of the commiliioners 
of prizes to interfere with them, are ſo connected with this 
queſtion, refpeCting the veſting of the intereſt and property 
in the captors, that I ſhujl conſider them in the next place. 
Thoſe allegations are, “that E. Taylor, ſince deceaſed, and 
& 7. Pailey, were duly appointed agents, by the officers and 
& crews of the ſeveral ſhips of the ſquadron ; who, ſoon 
6 after the decree, in 1782, ſold the thip and cargo, and 
dia ributed part of the produce among the officers and 
& crews of the ſquadron, and that the reſidue is now in 
* Paxley's hands, and ought to be diſtributzd, by him, to the 
* captors, in payment of their ſeveral ſhares, in purſuance 
© the faid ſtatute and proclamatioa. That the plaintiff 
& ſued Pasley for the reſidue of his ſhare, in B. R. in Ea. 28 
„Ces. 3; and that that plea is till depending: then ſtating, 
that the commiſſioners of appeals, in matters of prize, have 
* not, by the law of this realm, any power or authority to 
take out of tlie hands and poſſeſſien of any agent, ſo con- 
ſtituted, the money ariſing from the ſale of any veſſel or 
goods, which have been finally adjudged lawful prize to his 
* majzſty, in any of the ſaid courts of admiralty, &c. &c.“ 
Nou, if it be the true conftruction of the prize acts, that 
w intereſt or property veſted in the navy, until after the final 
adjudication by the commiſſioners ot appeals, it follows, 
that Pasley's proceeding to fell and to diſtribute part of the 
proceeds, ſoon after the ſentence in the admiralty court, muſt 
de without colour of authority. In this ſtage of the pro- 
ceedings, the court could only act under the authority of 
the prize court, and in the manner in which ſuch agents 
uſually do act; for 1 take it to be clear, in point of fact, 
that agents are frequently appointed beforg ſentence, and 
— — —— — — 
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that the captured ſhip and goods are left under their care and 
management, by common aſſent.— Acting under the auiho- 
rity of the prize count, they would be to account to the pra: 
court; acting without the authority of the prize court, they 
would be in the condition of mere ftrangers, who had pof. 
ſeſſed themſelves of the proceeds of a prize, to hom tt is 
admitted, a monition might, and ought to be iſſued, 19 
compel them to bring in thoſe proceeds ; the allegations, 
therefore, which reſpect the appointment of agents and 
their proceedings, are inſufficient, in |2w, to warrant ihe con- 
eluſion, which is the main ground of this prohibition that 
the commiſſioners of prize appeals had no power to take 
the proceeds of this ſhip and cargo out of their hands: it 
might be added, they prove the dire&t contrary. The cafe 
here 1s the ſtronger againſt the authority of theſe agents, in- 
aſmuch as, upon the interpoſing of the appcai, there was no 
direction that the execution of the ſentence ſhould not be 
ſuſpended; ſo that the whole effe of the firſt ſentence of 
adjudication became inoperative to any purpoſe whatſoever, 
and there was no pretence for the agent's aſſuming to act h 
virtue of it, If we turn once more to the prize acts, and 
take a view of thoſe ſections which reſpe& the appointment, 
powers, and duties of theſe navy agents, we iha!l fiad, that 
though perhaps they may be appointed betore the final 
acjutication of the prize, they have nothing to do unt! 
after the final adjudication has taken place; that the pror!- 
fions of the prize-act are in proper conformity to die 
powers and authorities veſted in the prize court, up to that 
period; and that they are conſiſtent with the opinion now de- 
clared reſpecting the intereſt and property of their principals 
By the 31ſt ſection, all appraiſements and ſales are to be 
made by the agents, which muſt be appraiſements aud falcs 
atter final adjudication for all appraiſements and ſales to ve 
made, at any time prior to the final adjudication, are to by 
made under the order of a judge of the admiralty court, and 
under the direction of perſons to be appointed by c/aimant;, 
as well as captors. By the 33d ſcion, they are directed to 
regiſter their powers of attorney in that court in which the 
prize ſhall be condemned; and by the 34th ſection, the et- 
try is to contain, among other things, the date of the con- 
demnation. The reſult of the different ſections, which 
give powers, or impoſe duties upon theſe agents, is, that 
they all reſpect ſales, in order to diſtribution, and the u- 
terelts of Greenwich hoſpital, ariſing out of thoſe fates. 
The reſult of theſe obſervations, upon tavſe parts of the e- 
claration which reſpect the intereſt and property of the navy, 
as captors, and the powers and authorities of their agents 
is, that this whole caſe reſts upon two fundamental eren, 
the hrit, that an intereſt and property vjled in the navy s 
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taptors, long before it could, by any — veſt; the 
{econd, that the navy agents had authority, under the prize 
as, to take upon themſelves the management and diſpeſition 
of the prize, long before ſuch authority could be derived to 
them. When this is diſtinctly ſeen, the whole falls to the 
ground. Hitherto I have treated the caſe as if the navy 
were to be conſidered as they are ſtated in this declaration to 
have been, the ſole captors: but the contrary is, or at leaſt 
ruſt be taken to be upon theſe pleadings, the fact. It is 
from the ſentence only that we can collect who. are the 
captors. Y our lordthips cannot take coguizance of it as a 
matter of fact, to be averred in pleading ; it as a matter o 
ad udication, by a court of excluuve juriſdiction: you muſt 
have it under the ſanction of the judicial authority of chat 
court, or no notice at all can be taken of it. The aver- 
ment in the declaration is, therefore, impertinent, and muſt 
be rejected, and we mult look at the ſentence : looking at 
the ſentence, and not having the aſſiſtance of the libel, and 
the reit of the proceedings in the cauſe, which might have 
explained it, it is not an adjudication that the navy were the 


file captors. The plaintiff, therefore, has failed altogether 


to maintain that propoſition. If it could be of uſe to him, he 
might poſſibly ſuccced in an attempt to prove, that this 
lencence does adjudge that the navy were joint captors. 
But this would be of no uſe to him in this cauſe, It is not 
the caſe which he makes by his declaration; and it it were, 
the concluſion in favour of the juriſdiction of the prize 
court, with reſpe& to the iſſuing the monition, would be 
irreſiſtible, Tae prize- act would then be quite out of the caſe, 
which would reſt entirely upon the ordinary juriſdiction of 
the prize courts. As joint captors, the navy can never have 
tac tole intereſt and property in the prize; the navy agents 
cannot have the ſole intereſt and property in the prize; the 
aavy agents cannot have the ſole management and diſpoſi- 
ton of it. The prize acts have not provided for the caſe of 
joint captors. The prize courts may have extended the be- 
acht of the ſtatutes to the caſe of ſome joint captures, by 
an equitable arrangement and diſtribution, which has been 
{ubmitced to, but it appears to be perfectly impoſſible to found 
a Tight to the ſele agency, upon a joint capture; and it does 
dot appear, that, under the prize acts, 4 joint agency could 
b framed, which would be effectual. The conſequence of 
al this is, that, of neceflity, this monition muſt iſſue, in 
order to execute the ſentence, if we underſtand the ſentence 
o have adjudged, that the navy were joint captors. I might 
here conclude, but, as it was very apparent from the argue 
ment at the bar, that, in truth, it is the ſentence of the 
commiſſioners of prize appeals, and not the monition, 
hich is the real ground of complaint, it may be neceſſary 
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to ſhew to your lordſhips, that every complaint ag1inft the which 
ſentence muſt be laid out of the caſe. You are fitting here, zrownd 
in a court of error, but your juriſdiction is contined to the reign \ 
enquiry, whether the ground ſtated in this declaration, tor abroad 
iſſuing ſuch a prohibition, as that which is deſcribed in the{s the 4 
pleadings, is or is not ſufficient in law ? The ſentence is he. admird 
fore your lordſhips as part of that gound, and the effect of was CI 
it in that view, I have already ſtated ; but it is before your gm 
lordſhips as a ſentence unimpeached. The complaint mac and AS 
to the temporal court, is not that the ſentence is wrong he CO 
(which indeed the temporal court had no juriſdictien to cor ity © 
rect if it were wrong), nor is the complaint, that the ſeq. 'blolu 
tence was an exceſs of juriſdiction, or in any other reſpect x 
ground for prohibiting the prize court to carry it io ehe- 
cution. The caſe in the declaration is, that upon the autho- 
rity of the ſentence, coupled with the other matters of fach 
and law ſtated in the declaration, the plaintiff is entitled to 
aſk, that the proceeds ſhould not be taken out of de hands 
of the navy agents ; and the plaintiff cannot now deſert that 
ground, when he finds it untenable, and take up an objetion 
to the ſentence. Your lordſhips are not a court of origi al 
juriſdiction, to grant prohibitions ; and, indeed, the cauſe and 
the parties would be placed in a very ſingular fituation, if | 
there could now be a prohibition iſſued to prevent the cm- * | 
ing this ſentence into execution; for the ſemence of the 8 
court below is undoubted!y reverſed, and if the commil- [the 
ſioners of prize appeals were to be prohibited from cam— the p 
ing into execution the ſentence of reverſal, there would in polin 
effect be no ſentence at all, and the crown, the navy, and the the 
army, as far as I fee, » ould be without remedy. In the TRY 
courſe in which the commiſſioners of prizes are procerting, ot de 
f regular or irregular, the proc. eds of this prize will be c0/- cutot 
14 lected; and if the object of their proceedings be, as probably a pre 
14 it ie, to place the fund in the hands of the crown, the honour mus 
| and juſtice of the crown will be an unfailing reſource to the aces 
parties. — The judgment of the court of B. f. reverſing 114! have 
of the court of C. B. was accordingly affirmed, right 
Velthaſen v, But if it appear, that the court of admiralty is procceding Lats 
Ormſley, Tr. 29 in a queſtion over which it has no juriſdiction, a cout 0! jenta 
Geo. 3- B. R 3 common law will grant a prohibition, without impoſing ar | la 
Ter. Rep. 415. | n or! Seld. 
terms on the party applying for it.— L his was a rule for 4 
' rohibition to the adiniralt. court, in which the defendant 10 C 
had libelled the plaintiff for running foul of and bre bing his 


his veſſel; and the ſuggeſtion ſtated, that this happened on de p 


the river Thames, and in the body of the county of Kent: 1 
it was admitted that the admiralty had no juriſdiction, but ! of \ 
was prayed, that the court might not grant the prohibition, turn 
till the plaintiff put in bail to an action which had bee! acti 
commenced againſt him in a court of common law, and te (Kul 


which 
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«hich he had not yet appeared; this was prayed on the 


wnſt the 
* round, that the plaintiff was a forei ner, and the ſhip a fo- 
d to the rcizn veſſel ; and as both the ſhip and the plaintiff were gone 
tion, for ibroad, the only ſecurity which the defendant had to antwer 
in theſe the damage done to him, was the bail given to him in the 
ce is he. amiralty court; and the caſe of ///harton v. Pitts, Salk, 548, 
etfect of was cited. BUT the Court ſaid, that as the reaſons of the 
Te your adgment in that caſe, were not declared by the reporter, 
nit made 2nd as che caſe itſelf was not mentioned in any other book, 
wrong e court were of opinion, that it was not a ſulkcient autho- 
to Cor. ity to warrant them in impoſing the terms prayed for. Rule 
the ſen. blolute, 
clpect a See alſo PROHIBITION, 
to ese. 
autho- 
of fack 
tiled to 
e hands Advowſon. 
ert that 
jection 
w - Right of Preſentation, 
UE Un 
tion, if 
cm- * B. being ſeized of the advowſon of a donative, the gepington ». 
of the 2A. church in his life-time becomes void, then A. B. dies the Governer of 
mmi che church being ſtill void), having firſt made his ns, Pan 1 
3 b . . . chool, Ea. Tr. 
cam. the plaintiff, his executor, brought this guare impedit, ſup- 3 Geo. 3. C B. 
wild in poling himſelt entitled to this turn, as an executor is in 2 %% 150. 
nd ihe the caſe of a preſentative benefice: after two arguments, 
In the THE WHOLE CoURT were clearly of opinion, that the right 
ding, of donation deſcended to the heir of A. B. and that lus exe- 
e col. cutor had no title, which he would have had, if it had been 
obabls a preſentative benefice.— It was ſaid by the court, in giving 
oNour tis judgment, that before the council of Lateran, all bene- 
to the tices were like what donatives are now, that no lapſe could 
g that have incurred in ancient times, and that biſhops had no 
tight of inſtitution before the time of Ric. 2. ante concilium 
-eding Lataranenſe, ſays Bratton, nullum currebat tempus contra præ- 
art of jentantes, Seld. Hit. Tithes, cap. 12, fo. 380: and the CH. 
g any J. faid, the author of the Codex never read this chapter of 
for 4 Hellen, or he has impoſed upon the public: he ſaid, there is 
ndant no caſe in the books to exciude the heir of a donative from 
ing his term in this cate, that a patron of a donative can never 
ed on de put out of polleſſion by an uſurpation. 
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The prerogative preſentation to a church (the advowſon The Grocers! 


but it of which is held by ſeveral in common) does not {upply the 2 v. * 
itian, tum of the patron otherwiſe entitled to preſent.—In an — = 
been action of gquare impedit, the plaintiffs declared upon their Backhouſe, 

nd to kiln of the advowion of Allhallows, Honey-lane, in 1663, Tr. Ter. 11 Geo, 
hich 114 and 75 * 2 Black, 
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and of the ſeiſin of the Archbiſhop of Canterbury, of 8, 
Mary-le-Bow, and St. Pancras, Soper-lane, in 1692, by 
preſentment, or collation of their ſeveral clerks, and indi. 
tution and induction thereon. That the churches were 4 
burnt down in the great fire of London, 1666, and by flat 
22 Car. 2, c. 11, it was, among other things, enacted, ſed. 
63, that the ſaid pariſhes of St. Mary, St. Paneras, and All. 
hailows, ſhould be united, and the 24. of St. Mary-le. 
Bow rebuilt, as the pariſh church; and ſect. 68, that che 
ſeveral patrons of all the churches united by that act, thoull 
preſent to the ſeveral rebuilded churches by turns. The fir 
preſentation to he made by the patron of ſuch of the ſaid 
churches, the endowments whereof were of the greatef: 
yearly value. By virtue whereof, the archbiſhop and the 
company became ſeiſcd of the advowlſon ſo united, and en- 
titled to preſent in turns. That on the 23d of S ptember, 
1679, Archbiſhop Sancreſt collated Timethy Puller, in rig\t 
of his archbiſhopric, as his ir turn; on whoſe deat), 
Archbiſhop T:llotſon coilated Samuel Bradford, the 2 ft ct 
November, 1692, in right of his archbiſhopric, as his ſec:nd 
turn. That Bradford being made Biſhep of Rocheſter, King 
George 1, by virtue of his prerogative royal, on the 10th of 
July, 1729, preſented Dr. Samuel Life; and Life being made 

iſhop of St. Aſaph, King George 2, by virtue of his pre- 
rogative, on the 16th of February, 1744, preſented Dr. 
Thomas Newton ; and that church ! eing now void by his re- 
ſignation, it belonged to the plaintiffs in their turn, berg the 
third turn to preſent, &c. But that the defendants, the arch- 
biſhop aud Beckheufe, hindred them. To this declaration 
the archbiſhop demurred generally; but the detendant Bact- 
bon ſe pleaded, that he was pariſon, on the collation of thi 
archbiſhop ; he admitted the declaration, as far as to the 
union of the tee churches, and the ſciſins of the arch- 
bilhop and the company; and that th-y were entitled to pie- 
ſent in ſuch manner aud form as in the declaration mentioned. 
But he ſaid, that at the time of paſſing the act, St. Mary was 
of greater value than either of the other churches, and All- 
hallows of greater value than St. Pancras; viz. St Mary, 
3l. 128. 3:d. Allhallows, 19l. 2s. gd. St. Pancras, 13] 6s. 
d. by rea'on whereof, the archbiſhop was entitled to the 
firſt turn, the Grocers' Company to the ſecond, and the 
archbiſhop to the third. That archbiſhop Sancreſt collate. 
Puller, as in his firſt turn; upon whoſe death it belonged to 
the company to preſent as in their turn, being the ſecond 
turn; but that Archbiſhop Tillotſon uſurped, and collated 
Bradford. He then ſtated the two prerogative preſentations 


as above, and the reſignation of Newton ; by virtue wherect 


it belonged to the preſent archbiſhop, to collate to the ſaid 


church in his turn, being the third turn; and that he * 
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the defendant Bact houſe. To this plea the plaintiffs replied, 
proteſting the endowment of Allhallows was not at the time 
of the act of greater value than St. Pancras; and that 
Archbiſhop Tillotſon did nut uſurp as alleged; and they 
aid, that it belonged to the plaintitts in their turn, being the 
third, to preſent. And they traverſed, that it be:onged to the 
plaintiffs to preſent to the ſaid church, at the ſecond turn. 
The defendant Backhouſe demurred to this replication ; be- 
cauſe the plaintiffs had not traverſed, or put in ue any 
matter of fact, but had only traverſed, and attempted to put 
in iſſue, a matter of law. After this caſe had been twice 
arzued, THE COURT gave judgment as follows. — There are 
wo principal queſtions in the preſent cafe ; the firſt, ariſing 
on the archbiſhop's general demurrer, Whether the plain- 
tifs have ſet forth a good title in themſelves, upon their own 
declaration? The ſecond, ariſing upon the detendant Back- 
hauſe's plea, Whether the defendants have ſet out a better 
title? Upon the firſt queſtion. four objections were taken 
to the count, by the defendant's counſel. 1, That the 
plaintiffs have not averred any ſcilin in themſelves, of the 
ade ow ſon of theſe united churches : the ſame ob ection was 
taken in the caſe of Reynoldſon v. Biake, 3 Levinz, 435. 
And certainly an averment of ſeiſin by preſentation in them- 
ſelves, or thoſe under whom they claim, is abſolutely necet= 
ſary; but we are of opinion, that there is a ſufficient aver- 
ment of ſeiſin in the preſent caſe. For the plaintiffs have 
ſtated a ſeiſin of Allhilows in themſclves, before the union; 
they have ſtated the act of union, their title to preſent h 
turns, and the archbithop's preſentation in conſequence, If 
this advowſon is to be contidered as one newly created by 
the act, it is impoſlible the rule ſhould hold, of the neceſſity 
to ſtate a prior ſeiſin, upon the firſt claim of the patron to 
preſent, All that can be ſtated and averred in ſuch a 
caſe is ſtated and averred in the preſent; or if this be 
2 derivative advowſon, ariſing from the union of the three 
component parts, the deri: ative ſeiſin is ſurely ſufficiently 
tated and averred. 2dly, It was objected, that the plain- 
ifs ſhould have ſtated what the rota of preſentations is, 
and have ſet out the yearly value of each church at the time 
of the union, in order to have determined that rata. And, 
to be ſure, it is neceſſary to ſtate the commencement of a 
right to preſent by turns, either by words, or by neceſſary 
intendment. If a manor be divided into three parts, with 
one-third of the advowſon appendant to each, the very ap- 
pendancy is ſufficient to thew, by neceſſary intendment, that 
te right commenced by preſcription, and in the caſe at bar, 
there 1s ſufficient ſtated by way of hiſtory, to ſhew the prio- 
ity and rota of the turns; viz. that the archbiſhop preſented 
in right of his ſee, upon the vacancies in 1679 and 1693, 2 
the 
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the r and fecond turns; and that now it is the right of tle 
plaintiffs to preſent, being the third turn. As tothe value. if a4. 
pute had happened at the u vacaiicy, in 1679, it would hare 
been neceſſary to have ftated the value, in order to aſcettaintii 
title to the h preſentation ; but as that is not neceflarily the 
criterion to deterinine the ſecand or third, it is not neceſſary 
to ſet it out upon the preſent vacancy. 3dly, It was objected. 
that the plainnfts claiming the third turn, have not ſhewy 
this to be the third, but rather the fifth. But we arc all « 
opinion, that th-rgh, in point of fact, this is the fifth vacancy, 
yet it is but the third turn, as between the patrons ; becauſe the 
prerogative preſentations do not ſupply the turn of the patrm, 
Theſe prerogative preſentations appear to be as old as J. 
ward 3d's tune, and were exercifed under Henry 8, an 
Queen Elizabeth, The law concerning them was doute( 
in the time of Car. 2, and ſince; but was finally determin- 
ed in favour of the crown, in king Hilkam's time. "This is 
not a right of patronage in the king; nor is it a riglit of evic- 
tion, for it ejects nobody; nor an vſurpation, tor it is 4 
Tightful act. But it is @ contingent caſual right, ariſing up 
a particular event, namely, the incumbent's becoming a bij), 
It was determined in the caſe of St. James's pariſh, that the 
ſtatute of 1 James 2, which veſted the pretentation in the 
biſhop of London, and Lord Fermyn, by turns, did not bar 
this right of the crown, which ariſes teties quoties the event 
ſhall happen. But then this docs not ſupply, it only ſuſ- 
penis or poiipones the turn of the patron. 7t pe pencs the 
turns of both, ar all the patrons, if more than one, but dis 
not take away the right of one, and leave the reſt intire, u lich 
would be rank juſtice; and this being the act of law, nemin; 
facit injuriam. The fourth objection was, that it is not 
averred that the third belongs to the plaintiffs. But this 1s 
merely conſequential, and the court will draw the conle- 
quence, as it is ſtated, that the archbiſhop preſented of right 
in the firit and ſecond turn; it follows, that the Company 
muſt now be entitled to the third; there being three churches 
united, and of courfe three turns of preſentation. ' here- 
fore, we arc all of opinion, that on the face of the declata- 
tion, the plaintiffs have ſet out a good title in themielves, 
and contequently, that the demurrer of the archbithop is bad. 
Next, as to the plea of the defendant Backhoufe, which pur- 
ports to make out a better title than the plaintiffs ; it is ob- 
fervable, that the act of 1 Janies 2, for St. Martin's and dt, 
Fames's pariſhes, veſts an alternate preſentation in the biſhop 
of London, and Lord Fermyn, and that the biſhop ſhould 
preſent firſt, Had a ſimilar rule been laid down herc, 25, 
that firſt the archbiſhop, ſecondly the Company, thirdly the 
archbiſhop ſhould preſent, and ſo on alternis vicibus, it might 
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bart been neceſſary to determine the queſtion, Whether - 
on an uſurpation by the archbiſhop's predeceſſor in the ſe- 
cond turn, the Company ſhall preſent in the third turn; or 
all wait till the fifth comes round? But as our preſent opi- 
nion is, it with not be neceſſary to determine it; for we 
think, that no ſuch rota is clearly eſtabliſhed by the act. 
The firſt turn depended on the comparative value of the en- 
lowments, there the act ſtops, and gives no rule for deter- 
mining the ſecond turn. Where there are only two churches 
united, and conſequently only two turns, the fixing of the 
60, conſequentially fixes the ſecond; but that is not the pre- 
{ent caſe, This is a fingular inſtance out of thirty-four 
unions, of uniting more than two pariſhes. The words of 
the general rule do not reach this caſe, which probably was 
forgot, and cert:inly not expreſſed in the act. There being 
then no politive rule for fixing the ſecond turn. let us con — 
dr what could have been done, in caſe the rigar had been 
Gput-d in 1693. It might perhaps h ve been determined 
by analogy to the rule for the firſt turn; by analogy to tlie 
uon of two churches, where the preſentations are alt-r- 
nue; by analogy to preſentation by parceners, or te a ts in 
commot, of one advowſon ; or they muſt have reſorted to 
equity, or perhaps to parliament to ſettle it. Still the rule 
muſt hu ve been uncertain, and arbitrary. They therefore 
very witely agreed it, in 1693, which agreement we collect 
from the acquieſcence; though what was the rule by wi.ich 
that agreement was framed, does aot appear. There is no 
reaſon to ſuppoſe, that it either was, or ought to have been, 
{-t:]-d by the value in tae king's books, upon which the de- 
fenda,'t reſts his pl:a. That could not be the rule, even in 
the fiſt preſent tion; for the words of the act are, © thoſe 
churches where endowments are of the greateſt value; re- 
ferring to the time when the at was made. The value in 
the King's books, is never the ſtandard of private, but only 
of public rigints. Thus, in 17 Eliz. c. 28, ſubſidies are to 
de rated, according to the value by the exchequer records ; 
and by the general ſtatute of union, 17 Car. 2. c. 3, the right 
of patronage is ſ:ttled, according to the real value of the 
bring; but the king's rights are ſaved, according to the va- 
Ive in the king's books. And the ſame diſtinction occurs in 
the very next clauſe of the ſtatute now under conſideration. 
Perhaps the rota was ſettled in 1693, according to the real 
value of the livings, at the time of the union ; or according 
ty the order in which the pariſhes are named in the act; or 
decauſe the archbiſhop's church was rebuilt, and the Com- 
pany's rot; or becauſe the archbiſhop's two livings put to- 
gether, are more than double to that of the Company's ; or 
from deference to the archbiſhop's ſtation; or from other 
cauſes, But agree they moſt certainly did, The — 
Wille 


491 


492 Advowlon. 


withdrew its claim, gave the archbiſhop the advantage, uf 
ſuffered him to cullate in the ſecond turn, as well as t- 
firſt, without any diſpute; and the archbiſhop ſhall uct now 
be admitted to controvert the acts done by his predeceſſor in 
right of his ſee. This acquieſcence is an evidence of 2 
agreement on both ſides, which neither ſhall now coutrads, 
We therefore think, that the defendant Backhouſe las made 
out no title by his plea ; and this being the caſe, it is imma 
terial how regular the replication and traverſe may be. But 
the plaintiffs ſeem to have judged rightly, in not traverſing 
the value of the livings, which would have been an imm;- 
terial traverſe, dean the value is not the criterion which 
governs the ſecond turn; rightly alſo, in not traverſing the 
uſurpation of archbiſhop Tillotſon, for that is only a con- 
ſequence that muſt reſult, or not reſult, from the right to 
the ſecond turn, which is therefore the proper and material 
thing to be traverſed. And this is not merely a traverſe of a 
point of la, but a law connected with fact, which is clearly 
traverſable. Upon the whole, we are of opinion, that there 
muſt be judgment for the plaintiffs. 
Calland v. Tro- But the royal prerogative of preſenting to a church, w. 
r Tr. =_ cant by the incumbent being promoted to a bithopric, doe: 
1 len 224 not deſtroy the effect of a prior grant of the next preſenta- 
224. tion, by tlie owner of the advowlon. This was an acliou 
of covenant, and the DECLARATION ſtated, that by a cer- 
tain iudenture, dated 26th July, 1791, the defendant, in con!!- 
deration of 7000ol. granted, bargained, and fold unto the plain- 
tiff, in fee, the advcuſon, donation, free diſpoſition and right « 
patronage and preſentation in, and to, the rictory of Bletching- 
ley, in the county of Surrey, of which the Reverend Matth-u 
Kenrick was then incumbeit ; and by the ſame indenture, 
the {aid defendant covenantcd, that he was ſeized of the fa 
advowſon in fee, with;ut any manner of condition, contingent, 
provijo, piwer of revocation, limitation, uſe, or truſt, or the) 
matter, reſiraint, cauje, or thing whatſcever, to alter, change. 
charge, rev:ke, defeat, determine, or make void the ſame ; aud 
further, that he had good right, full power, and lawiul autho- 
rity to bargain and ſell, and that the ſaid advowſon were ſtec 
from all charges and incumbrances whatſoever, It was tuen 
averred, that before the making of the ſaid indenture, to wi, 
on 3oth May, 1745, Sir X. C. was ſeized of the ſaid advow- 
ſon, as of ffee; and the church being then full of one Jahn 
Thomas, clerk, the then incumbent thereof, the ſaid Sir K C. 
by a deed-poll of that date, granted unto Matthew Kenrick, 
eſq. the next preſentation of. the ſaid advawſon. That the ſai 
church being ſo full of the ſaid John Thomas, and thc fad 
#Tathew Kenrick, eſq. being ſo entitled, the ſaid John I homas 
was afterwards, to wit, on 1/? June, 1774, created Biſhop of 
Rechefter, whereby the king, by virtue of his prerogative, be- 
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tame entitled to preſent, and accordingly did preſent the ſaid 
Matthew Kenrick, his clerk, to the ſaid vacant church, who 
was duly inſtituted and induQtel, and ſtill is incumbent ; and 
the faid church being ſo full of the ſaid laſt-mentioned Ma- 
thew Kenrich, the incumbent thereof, the ſaid Mathew Ken- 
rich, eſq. before the making of the ſaid indenture, to wit, 
on 11th day of Auguſt, 1777, by a certain indenture, under 
ſeal, granted and nel unto the ſaid Mathew Kenrick, the 
incumbent, the ſaid next preſentation, by virtue whereof the 
faid laſt- mentioned Matthew Kenrick became, and is, poſſeſ- 
led and entitled to the next preſentation, contrary to the form 
and effect of the ſaid indenture and of the ſaid covenant of 
the ſaid defendant, in that behalf, and ſo, &c. aſſigning the 
breach in the uſual form. To this declaration there was 
a general demurrer. By THE Cour (after argument)— 
The merits of this demurrer depend upon the queſtion, 
Whether the grant of the next preſentation, donation, and 
free diſpoſition of and to the rectory of Bletchingley, is 
eicher ſatisfied or diſappointed, by the next preſentation * 
pening to be a prerogative preſentation, on an avoidance in 
conſequence of the incumbent being made a biſhop ? It is 
laid, that the grant being of the next preſentation, the grantee 
can take nothing but the next preſentation, and conſequently 
if he cannot take that, he can take nothing. It is ſaid like- 
wiſe, that the next is the fir/?, and that the grant of the next is 
not a grant of the ſecond, or that which is not the next, and 
literally it certainly is not; but the language of a deed is to 
de expounded between the parties to it, and with reference 
to the ſubjeRt-matter of it. As between the grantor and 
grantee (where every thing is to be taken againſt the grantor, 
that his grant may take effect), is not this a grant of the 
firſt preſentation, which it belonged to the owner of the in- 
heritance of this advowſon to make, and which he could 
lawfully, or at leaſt could by poſſibility, make? The whole 
ale being by law ſubject to a prerogative preſentation para- 
mount, or rather collateral, to it, which ſuſpends the eſtect 
of it, and prevents it from being productive ſor a time, 
and which is founded on the general law of the land, of 
which all take notice, and by which all are bound; could 
this prerogative preſentation have been in the contemplation 
ct the parties to this contract, unleſs for the purpoſe of be- 
ng tacitly excepted out of it? And ſhall the general law ot 
tne land, contrary to one of its moſt eſtablithed maxims (1), 
work to the prejudice of the grantee, by a ſtrict and literal 
expoſuion of the words of the grant? GRANT 2mports cove- 
nant; and ſhall the grantor be conſtrued to have contracted, 
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and bound himſelf to do that which by no poſſibiliy he 
could do? To grant that which by no poſſibility he coul 
have to grant, and which both parties knew at the tine 
of the grant, that by no poſſibility he could have? A mu 
may certainly take upon himſelt to grant that intereſt, which 
is not in him, which he has not to graut; but ordinarily t 
will be an intereſt of ſuch a nature, that by poflibility he 
might have it. It was argued, that the grantor of the neu 
preſentation might, by - > other — have effeQually 
granted the next preſentation which it ſhould belong to the 
owner of the inheritance to make: ſuppoſe he had ſail, by 
next preſentation, inſtead of the next preſentation ; no cir- 
cumlocution could expreſs with more certainty what it was 
that he meant to grant: we are then to examine the differ 
ence between the effect of the word his, and that of the 
word the; we admit that the difference would be of great 
importance in ſome caſes. If, for inſtance, in an action et 
treſp ſs for taking goods, the plaintiff were to ſtate in his 
declaration, that the defendant had taken the goods, inſtead of 
his goods, it would be a fatal objection on the record, be- 
cauſe it is neceſſary, in ſuch an action, for the plainift 
to ſhew that his goods have been taken; but if a man 
bargains and ſells the goods deſcribed in the bill of (ale, it 
will amount to the ſame thing as if he had ſaid hs goods, 
It is certainly true, that deeds are to be expounded with 
more ſtrictneſs than wills, or other writings framed with 
leſs ſolemnity; but this ſtrictneſs chiefly regards the techui- 
cal ſenſe of law terms: it never was the rule of conſtructiot 
of deeds, that the words were to be taken in their literal or 
grammatical ſenſe, if the plain intent and meaning of the 
deed demanded that they ſhould be underſtood in any other 
ſenſe which the words would bear. It muſt be admitted, 
that the expoſition of this grant of the next prelents- 
tion attempied by the 42 receives great counte- 
nance from the ca'e of Woodley v. the Biſhop of 1 xeter, 
Cro. Fac. 691, and in Winch. 94. There the plaintiff in- 
titled himſelf by a grant of the next avoidance of the church 
the incumbent was created a biſhop, and had a commendan 
for ſix years; and according to the report of the cale in 
inch, atter the {ix years the king preſented, and then the 
incumbent died, whereby the church became void, and tie 
plaintiff preſented. The Court, viz. Lord Chief Juſtice He- 
bart, Mr. Juſtice Hinch, and Mr. Juſtice Hutton, beid, that 
when the incumbent is created a biſhop, if che grantee of the 
next avoidance do not then preſent, he bath loſt his preſen- 
tation, for he ought to have the next avoidance, and cal 
have no other, and that if the next avoidance ſhould be 
taken from him by a former title (except in dower only), 
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erer; for he cannot claim any by the grant but the next; 
and they denied the cafe put by Lord Ge, Lit. 379, 4. that if 
one deviſeth the third avoidance and dies, and the feme re- 
cover the third, the deviſee ſhould have the fourth: accord- 
ing to the report in Croke, Hobart, J. ſaid, that the preſentee 
of the king being in the next turn after the grantor, the 
grantee hath no remedy, but muſt ſuffer the prejudice by 
reaſon of the prerogative. In 7/inch's report of this caſe, 
Bro. Gr. Tit. Preſent, pl. 52. is cited, it a man grant the 
next preſentation to A. aud afterwards, and before avoid- 
ance, he grants the next preſentation to B. the ſecond grant 
is void, for it was granted over by the grantor before, and 
the ſecond prantee thall not have the ſecond preſentation, for 
the giant does not import that.“ This caſe is certainly 
law: every grant may be defeated by an elder title: perhaps 
dower is an elder title; and thcretore we are not bound to 
maintain the caſe in C. Lit. which is denied in I vodley v. 
the Biſbap of Exeter, to be law. It a man has not in him, 
in point of title, the thing which he grants, it is apparent 
that his grant cannot take effect: the fallacy of the argu- 
ment is in the application of tiiis doctrine to the caſe of à 
prerogative preſcutation intervening, which ought not to be 
conſidered as a preſentation by an elder title, but as ariſiug 
out of a prerogative right, collateral to the title, operating 
not to defeat, but to ſuſpend the title, leaving every thing 
derived out of the title, or in any manner connected with it, 
in /atu guo. The king preſents, not by reaſon of title to the 
advowſon, but ratione prerogative ſux. Theſe obſervations 
turniſh an anſwer to the caſe of /Yoodley v. the Biſhop 4 
Exeter : but / incb, who argued that caſe, puts a cafe whi 

be admits to be law; and which is of itſelt ſufficient to over- 
turn that caſe: © I grant, ſays he, that it two co-parceners 
had an advowſon, and the eldeſc prefented, and then ſhe 
granted the next avoidance, that in this caſe the grantee ihall 
nave the next, which may be granted, and the reaſon is, be- 
cauſe ſhe may not diſpoſe of the eſtate to another,“ in order 
'0 reach the concluſion, that the grantee ſhall have the next 
which the eldeſt could grant, it will be neceſſary to conftrue 
the grant of the next avoidance, to be not literally a grant 
t the next avoidance, but of the next to which the grantor 
could lawfully preſent : this conſtruction mult be grounded 
vpon the intent of the parties, and upon theſe rules ſtated by 
Lord Coke, Co. Lit. 183. Daglibet conceſſis fortiſſune contra 
Onatorem interpretanda eff, et legis canſtructis non facit inju- 
nam. If we inquire into the effect of a prerogative preſen- 
tation upon the title of the advowſon, ind-peadent of the 
queſtion of conſtruction of the grant of the next preſentation, 
with which it is entangled in this caſe. We ſhall find that a 
prerozative preſentation to a church of which the advow ſon 
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otherwiſe rightful patron : inſtances have oecurred in Lon. 
don, where the union of churches has occaſioned 2 Ciftriby. 
tion of turns to preſent; and we all remember the caſe of 
"The Grocers Company v. the Archbiſhop of Canterbury, 2 Bla, 
770. The point was ſolemnly adjudged. In that caſe, all 
the principles which govern this caſe, except as to the con- 
ſtruction of the grant, are recognized. There muſt be there 
fore judgment for the plauintiff. 
Troward v. To reverſe the above judgment of the court of common 
SR N 7 f pleas, a writ of error was brought in B. R. and the caſe wa 
Geo. z. 6 50, argued there: after which the court unanimouſly confirined 
Rep. 439. affirm- the judgment of the common pleas.—Lord Kerpen, Ch.] 
ed on error, in "This caſe may be diſtinguiſhed from that of Hadley v. the 
Mar 1. 7706, Biſhop of Exeter, in Winch (1): t ly a gift of 
May 16, 1796, Biſbop of Exeter, in Winch (1): that was merely a git a 
x Ter. Rep. 258 the next turn; and if that turn were taken by ſome other 
perſon, the gift was defeated ; but this was a grant for what 
the law calls a valuable conſideration; and it was not in- 
tended that the deed ſhould be fruſtrated by the prerogative 
of the crown interfering. It was a maxim adopted by Lord 
Cote, that the words of a deed ſhould be taken moſt ſtrong 
contra proferentem : here the grantor intended to convey to (he 
grantee an abſolute right. It was an intention that he might 
ſawfully carry into execution; and we ſhould not give efte*! 
to the legal intention of the parties, if we did not decide in 
favour of the defendant in error. The only thing that 
ſeems to be in our way is the caſe in Finch; and that, ſor the 
reaſon already given, does not controul our judgment in the 
caſe. Aſbhurſt, J. Of the ſame opinion. Gre/e, |. In the 
caſe of M oodiey v. the Biſhop of Exeter, Lord Hobart mean: 
to rely on the intention of the teſtator ; for he ſaid, * witn 
he gave him the firſt, it is idle to ſay that he ſhall have te 


ſecond, for that departs from the meaning of the words and 


in every grant the law implies guantum in ſe eft, and no mar 
may ſay that the deviſor did intend to warrant that from an- 
cient titles.” So that that caſe is diſtinguiſhable from the 
preſent; for this was the caſe of a purchaſe, and the graztor 
intended to warrant the preſentation againſt all other title, 
Beſides which, Lord Chief Juſtice De Grey, in 2 Bl. Xp. 
774, ſpeaking of the caſe of Meodley v. the Biſhop of Exeter, 
ſaid, “ that caſe is not clearly ſettled to be law : See Dyer 


228, in marg.” Now the marginal note in Dyer is direct) 


—— — — 


(1) His Lordſhip obſerved, that the caſes in Winch are in gener? 
well reported; but thought it rather extraordinary, that Har! had 
pot recorded the ſame cafe in his excellent volume of reports: He ad. 
ded, that in the preface to Bynlocs and Daliſor's Reports, it ſeems as 


theſe were not really the reports of Str H. Winch ; for it is there ad. 


* the book called Winch's Reports; but improperiy enough aſcribed to 
that learned judge: and it appears certain that ſeveral ct tlic cates i 
that book were decided after Sir H. M incb's death. 
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contrary to the caſe of N vodley v. the Biſhop of Exeter, and 


Lon. toſs: notes were added by Chief Juſtice Treby. That caſe is 1 
tribu⸗ tounded on a clear and undiſputed principle, that the law will 
fe of not do an injury to any perſon. Lawrence, J. In Winch's 
black, Entries, p. $77, the terms of the deviſe in the cafe of /ood- 
e, al ly v. the Biſhop of Exeter are ſtated, © dedit et legavit cui dam 
con- Johanni Baſſet flio ſuo primam et proximam advocationem præ- 
here Ae eccliſiæ de L. que primo et proxime contingeret poſt mor- 
tm *pfius Arthuri; which expreſsly confine the power ; 

1mon of preſentiag to the firſt turn; and therefore the words of 
> Was mat caſe diſtinguiſh it from the preſent. Judgment af- 
rined armed. 
h.] A lay patron may revoke his preſentation, and ſuch pre- Rogers v. Hall:d 
« the ſentation cannot be void for fimony. Upon a bill being OO 
ft of brought in the court of chancery, to ſet afide the grant of CB. 2 zag, " 
other an advowſon for fraud, &c. that court thought proper to 1039. 

what ſend a caſe to the court of common pleas, for their opinion 

CU touching the effect of a certain inſtrument, revoking a pre- 

Ale ſentation to the living. The caſe ſtated, that J. S. being 

Or ſeiſed in fee, by leaſe and releaſe, of the 7th and 8th of Fe- 

m'y bruary, 1764, and by fine, in conſideration of 5251. con- 

0 the veyed to T. H. and his heirs, the advowſon of Huſbands- Boſ- 

nick worth, in the county of Leiceſter. That in Hilary term, 

1 1765, S. filed his bil in chancery againſt H. to ſet aſide the 

de in tranſaction as fraudulent. That in Gtober following, while 

chat that ſuit was pending, the incumbent died; whereupon S. 

08 preſented R., and H. preſented his brother X., and the bithop 

| tae of Lincoln inclining to inſtitute either of them, each brought 

the his guare impedit againſt the other, and againſt the biſhop, 

an That in Eaſter term, 1767. H. and X. filed their croſs- bill, 

Wen and on the 12th of December, 1769, while both cauſes were 

. at iſſue, S. and H. by indenture agreed, that in conſidera- 

and tion of 105ol. more paid by H. to S., and all coſts, S. ſhould 

— diſcontinue his quare impedit, and that the original and croſs 

Ne bills ſhould both be diſmiſſed; and S. by that indenture, 

foros owe bargains, ſells, and confirms unto the ſaid T. H. and 
mw is heirs, the ſaid advowſon. On the tame day, S. wrote a 

ew letter to the biſhop, acquainting him that all diſputes were 

ſs at an end between him and H., and that he had by indenture 

ww of that date, confirmed the title of H. and his heirs to the 

(Hh adrowſon; he therefore by this letter recalled and made void 

cu his preſentation of R., and deſired the biſhop to deliver up the 

— ſame to be cancelled, and to accept K. as his clerk, in the fead 

dera of R., the quare impedit brought by S. being then diſconti- 

{bas nued. And the queſtion upon this caſe was, W hether the 

* aid letter, or inſtrument, was a good and effectual revoca- 

cid, don of the preſentation in law? BY THE CouRT (after ar- 

d to zument), There is no doubt, but that by our law, a lay pa- 
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tron may revoke his preſentation at any time. The can 
law itſelf allows it under another name, by permitting de- 
patron to vary. But by the common law it is expreſsly held, 
that the patron may revoke. Now, as to the queſtion, 
Whether S., being no longer legal patron, could revoke his 
preſentation ? it was an objection that did not lie in the mouth 
of the preſent plaintiff, who was R., the clerk by him pre- 
ſented; for it the legal intereſt of S. ceaſed by the firſt con- 
veyance in 1764, then he had no right to preſent in 176;, li 
the objection ariſes from the confirmatory deed in 1709, the 
anſwer is, that the deed of 1764, and that of 1769, are all 
one tranſaction, and there is no priority between them; {9 
that in this reſpect, the revocation is to the full as good as the 
preſentation. In regard to fimony, there is none, this be- 
ng a bona fide compromiſe, and not any corrupt agreement; 
beſides, the very eſſence of ſimony is, that it is a corrupt 
agreement to preſent, and here was no agreement to preſent 
at all. The Court further ſaid, that the preſentation was 
certainly revocable, by the principles of the comrion law; 
becaule it veſted no right in any one, not even in the cler 
preſented. For if the clerk had a riglit, the law would gire 
him a remedy to recover it when invaded; but there is n0 
ſpecies of common law action open or competent to 2 
clerk, to recover a preſentation when obſtructed, but to the 
patron only. 

Where two churches are united by act of parhament, 
after the next avoidance of both, the patron cannot preſent 
to the united vicarage upon the next avoidance of one. 
quare impedit for diſturbing the plaintiff's preſentatiof to 
the vicarage of Kingſton-upon- Thames, and Sheen, other- 
wiſe Richmond, in the county of Surrey, the plaintiff de- 
clared, upon a pi ivate act of parliament, of the gth Ges. 3; 
which act recited, that the vicarage of Kingſton compre- 
hended the ſeveral chapelries, or curacies, of Peterſha, 
Sheen, alias Richmond, Kew, Eait Moulſev, and Thane 
Dicton, and the hamlets of Hook and Ham; that the 
plaintiff was. the las impropriator of the ſaid pariſh, and ts 
dependencies, and patron of the ſaid vicarage. That tt 
vicar of Kingſton had immemorially nominated to the fe 
ſeveral chapelries, or curacies, and that ſuch nominees 
had uſed to hold the ſame, notwithſtanding the deceaſe of the 
vicar, or other avoidance ; but that ſuch right had been lin- 
gated, and never decided. It alſo recited divers inconveni- 
encies which attended the then ſituation of the ſaid vicarag)s 
and chapelries; and therefore it was enaQed, that from and 
after the then next avoidance of the vicarage of my 
and of the chapelry and curacy of Sheen, otherwiſe Rich- 


mond, de luccecting vicar of Kingſton and his e 
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ould for ever hold and enjoy the ſaid vicarage of Kingſton 
and Sheen. And that the ſaid vicarage of Kingſton and Sheen, 
with the hamlets of Ham and Hook, ſhould be a diſtinct 
vicarage, by the name of the vicarage of Kingſton-upon- 
Thames, and Sheen, otherwiſe Richmond, divided and ex- 
empt from the reſt of the faid vicarage, and curacies, or 
chapelries; and that the vicar of the ſaid new vicarage 
ſhould, from thenceforth, be a body corporate, &c. And 
that the vicars of the two reſpeCtive vicarages of Kingſton- 
vpon-Thames and Sheen, and of Kew and Peterſham, and 
the curates of the perpetual curacies of Eaſt Moulſey and 
Thames Ditton, ſhould, from and atter the next avoidance 
of the ſaid vicarage of Kingſton, as aforeſaid, be preſented, 
inſtituted, called and inducted, or licenſed, as other par- 
ſons, vicars, or perpetual curates, were accuſtomed to be. 
And that the perpetual advowſon of both the ſaid vicarages 
and curacies, ſhould be veſted in the plaintiff and his heirs ; 
and that the perpetual advowſons of Kingſton and Sheen, 
and of Thames Ditton, and Eaſt Mouliey, ſhould be for 
ever united, and veſted in one and the ſame perſon, and never 
ſeparated or divided, The declaration then ſtated, that, at 
the time of paſſing the ſaid act, George WWakeficld, clerk, was 
vicar of Kingſton, and held and enjoyed the curacy of Sheen, 
as part and parcel of the fame. That, on the firſt of May, 
1976, George Wakefield died, whereby the ſaid vicarage of 
Kingſton became vacant, for the firſt time ſince the paſſing 
of the act; whereupon it belonged to the plaintiff to pre- 
lent to the ſaid vicarage of Kingſton and Sheen, but that 
the defendants hindered him, &c. The defendant, the biſhop 
of Wincheſter, in his plea, diſclaimed all title but as ordi- 
nary. But the other defendant, /Yakefield, pleaded three 
leveral pleas: Firſt, that the vicar of Kingſton had nnme- 
morially enjoyed the nomination to the chapelry of Sheen ; 
and that the curate ſo nominated had, for a long time, viz. 
for 500 years, uſed to hold the ſaid chapeiry, notwithſtanding 
any avoidance of the vicarage, by death, or otherwiſe. 
That, in the ſaid ſtatute, an exception is made, as to all the 
vicarial rights of the then vicar of Kingſton, with reſpect to 
the nomination of curates to the ſeveral curacies therein 
mentioned, in caſe of the avoidance of ſuch curacies, during 
his life; except only, as to the claim of right of amoving 
fie curates from their ſeveral curacies. That, on the 1ſt of 
January, 1776, the ſaid George Wakefield, being then vicar 
of Kingſton, nominated the defendant to the curacy of 
Sheen, alias Richmond, being then vacant, to which he was 
awfully licenſed, &c. and ſtill is curate, as aforeſaid. 
decond, that the ſaid act was paſſed, upon the petition of the 
lay impropriator and patron, without the participation of the 
vicar, And third, that the vicar of Kingſton had immemo- 
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rially uſed, upon any vacancy of the chapelry of Sheen, to 
take upon himſelf the cure, and to collect the profits thereof, 
until he nominated another. That the curacy being vacant 
at the time of making the ſtatute, George Wakefield, the 
vicar, then ſerved the cure, until afterwards, viz. on the iſt 
January, 1776, he nominated the defendant to the ſame. 
o the firſt plea the plaintiff demurred, becauſe, firſt, it did 
not ſhew how the curacy became vacant, and whether after 
or before the act of parliament. Secondly, it did not confeſs 
or deny, that, at the paſſing ct the act, the ſaid George I ake- 
eld was vicar of Kingſton, and held the curacy of Sheen, 
as parcel of the ſame; or, that the ſaid vicarage became 
vacant by his death ; or, that the ſame was the next avoid- 
ance thereof, after paſſing of the act. And thirdly, that no ma- 
terial iſſue could he taken on the ſaid plea. The plaintitf 
alſo demurred to the ſecond plea, for the fame cauſes. And 
to the third plea he replied, that the ſaid George Ii akehield 
held the curacy of Sheen, as part and parcel of his vicarage, 
and belonging thereto. Upon the firit argument of thele 
demurrers, THE WHOLE CourT were extremely clear, that 
the plaintiff's declaration was ill; for that, upon his own 
ſhewing, the union of the vicarage of Kingſton, with the cha- 
pelry of Sheen, was not to take place according to the act of 
parliament, until after the next avoidance, as well of ihe 
chapelry of Sheen, as of the vicarage of Kingſton ; when, 
and not before, it was to form a new vicarage of Kingſton 
and Sheen united. Now the plaintiff, iu his declaration, has 
only ſtated an avoidance of the vicarage of Kingſton, tne 
the paſſing of the act, but no avoidance of the chapelry ot 
Sheen 1in-e that time, which muſt happen before tne new 
vicarage can ſubliſt; as, therefore, there is not, in fact, at 
this time, any ſuch vicarage as the vicarage of Kingſton and 
Sheen, no guare impetlit will lie for a diſturbance of the 
right of pretenting thereto, Judgment for the defendant, 
Tn an action for monde, had and received to the plaintift s 
uſe, in order to try his right to 4 dinativ? church, with cure of 
fouls, the queſtions were, firſt, M herher the plaintiſt, as in- 
cumbent of this donative church, is not within the ſtatutes 
of 13 Elix. c. 12 and 13; and 14 (ar. 2, C. 4 an 
obliged to comply wit) the requiſites therein ? Sc condly. 
Whether it was not neceſtary for him to have proved, upon 
the trial of the cauſe, that he had contotmed to thole requi- 
ſites? And the cafe was as fullows: WM. I. and E. lus 
wife, being feited, in right of the wife, of the advowfon. vi 
right of donation, of the cimrch of C. which is a donauve, 
with cure / ſouls, they nominated the plaunitf P. thereto, 
in June, 1770, who was then in prieſts” orders, and had 
ſub'cribed the 3g articles, and the three articles in the 36th 
canon, at the time of his ordination ; but he did not proves 
upon the trial of this action, chat he had ſubſcribed of 
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articles in the preſence of the biſhop of Durham, who is 
ordinary of the dioceſe in which the donetive in queſtion 
lay; nor that he had publicly read the fame in the church of 
C. with declaration of his unfeigned aſſent thereto ; nor 
that he had ſubſcribed the declaration, or acknowledgment, 
contained in the ftatute of 13 and 14 Car. 2, c. 4, ſince 
his nomination to the donative; nor had any licenſe from 
the biſhop of Durham, to preach, or officiate in the churcli 
of C, The general queſtion, therefore, in this caſe, was, 
Whether the plaintiff was in a ſituation to maintain the pre- 
ſent action? And, under this general queſt ny, the two 
particular queſtions, above ſtated, were mede. THe 
Cour ſaid, that though their judgment would not be upon 
the firſt queſtion, yet the would, however, ſay ſomething 
concerning public and private intereſt ja advowlons, bene- 
tices, — church-livings. In the cafe of a preſentative 
benefice, the patron has his private intereſt, and right of 
preſentation ; and the biſhop or ordinary has his right of 
admiſhon, inſtitution, and induction of the clerk. In the 
caſe of the donative, both the private and public acts to b 
done are in the donor, and nothing is in the biſhop ; ſo that 
by the donation, in this cate, the plaintiff had induction to 
the church of C. But ſtill a donative hath all the proper- 
tics of eccleſiaſtical benefices, eſpecially when it is with cure 
of ſouls, as this is. It is clear, by the ig Elix. c. 12, that the 
ncumbent of any benefice, with cure, mult be 23 vears of 
age, in deacons* orders, and muſt ſubſcribe and read the 39 
articles; that, by the 13th and 14th Car. 2, he muſt read 
the Common-prayer, ſubſcribe, &c. ; and, by other ſtatutes, 
muſt take the oaths of allegiance and ſupremacy, &c. 
Tha ſe acts of pariiament feem to extend to incumbents of 
donatives, as well as to incumbents et all other eccleſiaſti- 
cal benetices; for no perſon is to be admitted to any bene- 
dee with cure of ſouls, unleſs he is 23 years of age, and in 
ceacons* orders. Could, therefore, the plaintiſf have taken 
this donative if he had not been 23 years of age, or in dea- 
cons* or prieſts? orders, and had not read and ſubſcribed the 
articles? He certainly could not. And although there is 
the word induction in the latter provitiong, in fect. 3, of the 
ith Eliz. yet that ſtatute extends to all livings with cure, 
s well donative as prelentative ; ſo, like wiſe, the ſtatute 
13, 14 Cer. 2, extends to both ſoits of tnf and to all 
chapels, and places of public worſhip. It ſpeaks of patrons, 
and donors; it may mean conferring, giving, collating, pre- 
ending; and the following clauſes of the ſame act extend to 
cans, prebendaries, &c. ſome whereot arc of private dona- 
lion, But it was objected in argument, that the acts re- 
quired to be done by theſe ſtatutes are againſt the right of 
tie donor, There is, however, no weight in the objection ; 
K k 3 becauſe 
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becauſe the intereſt of the donor, or his right of donation, 

is not thereby affected; for the acts required to be done by 

theſe ſtatutes, only concern the intereſt and good of public 

policy; and as the biſhop has juriſdiction over the moral 

characters of incumbents, ſo theſe ſtatutes have given 2 

check upon their political principles. If it were neceſſary 

for the court to give judgment upon this firſt point, the ca 

in 3 Lev. 82, of Carver v. Pinkney, ſhews, that a (i- 

pendiary prieſt, or a donative, is within the ſtatutes of 

ſimony and of conformity. Secondly, ſuppoſing an incumbent 

of a donative church to be within the ſtatutes of the 130 

Eliz. and 13th and 14th Car. 2, and obliged to comply 

with and perform the requiſiies therein, the ſecond queſtion, 

upon which the Court now give their judgment, is, Whe- 

ther it was not neceſſary for the plaintiff to have proved, 

upon the trial of this cauſe, that he had conformed to thoſe 

requiſites? It may be proper to conſider the nature of the 

preſent action, which is an action for money, had and e. 

ceived to the uſe of the plaintiff ? It has been introdnc*, 

of late years, to try queſtions of this kind, as a fort of fe- 

titious action; and, in the preſent caſe, it was hrought i 

try who had the right to nominate to the donative church ot 

.? whether Mr. I. in right of his wife, or the crown, or 

any other perion had this right? But there was no fact pro- 

poſed to be tried, relating to the queſtion, Whether the 

plaintiff had performed the requiſites in the before-mention- 

ed ſtatutes? We are all of opinion, that, in this ation, 

was not neceſſary for the plaintiff to enter into any ſuch 

proof; and we will preſume, that he conformed to all tho 

requiſites, as no proof has been offered to the contrary ; tt 

although it may be ſaid, that this is obliging the defend uit 

to prove a negative, yet he might eaſily have brought he 

requiſites into queſtion, becauſe they are generally engt 

in public regiſters; and if no ſuch entries could have been 

found, reſpeCting the plaintiff, that might have induces 2 

ſuſpicion, that he had not performed the requiſnes, 31 

might be fit for the confid-ration of a jury. However, ! 

appears by the caſe ſtated, that the plaintiff has compu! 

with the moſt material requiſites : that he was in priel 

orders, ſubſcribed the articles, &c. and therefore, vpoli © 

whole, we think he is well entitled to this donative. 

The K ». the The court of king's bench granted a rule for the geſens. 
—— -o —.— ants, as being lords of the manor of S. to ſhew cauſe, ey 
fard, elg. Ea. T. 2 mandamus {hould not iſſue, to command them to allow, 
30 Geo. 3. B. R. and preſent to the ordinary of the peculiar juriſdiction, t* 
3 Ter, Rep. 646, nomination of V. M. clerk, to be ſtipendiary prieſt. © 
curate of the chapel of W. in the ſaid manor of S. in 010! 

that he might obtain a licenſe from the ordinary? This ap 

plication was founded on affidayits, which ſtated che uſay 
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to be as follows : that the miniſter of this chapel ought to 

be appointed by the inhabitants of W. having lands of in- 

heritance within the town of W. and preſented and aliowed 

by the lord of the manor of S. That it appeared, from an 

ancient roll of the manor, dated in the 6th year of Fac. 1, 

that certain proceedings had been had before the commii- 

ſioners of charitable uſes. And that it had been agreed, 

that certain copyhold lands, therein mentioned, thould be 

let, &c. toward the reparation of the chapel, and the main- 

tenance of a ſtipendiary prieit, or curate, for the ſaying of 
divine ſervice, miniſtering the holy ſacraments, &c. who 

ſhould be from time to time choten, nominated, and ap- 

pointed, by the inhabitants of W. having land there, as 

aforeſaid, and preſented and allowed by the lord of the 

manor of S. And that the perſon ſo appointed, ſhould con- 

form to the eccleſiaſtical governmeni, and reſide on the 

curacy; and on complaint to the lord of the manor, by the 
inhabitants, of his non-reſidence, inſuficiency, negligence, 
or any other miſdeme1nor, the lord of the manor thould 
give him half a year's notice to reform, and if he did not re- 
torm, ſhould prefent and allow another curate, to be nomi- 
nated and appointed by the inhabitants, as aforeſaid. The 
roll concluded with ordering, that the lands ſhould be grant- 
ed to nine perſons for the above truſts, and that other 
truſtees ſhould be afterwards regularly choſen in ſucceſſion. 
The afhidavits then (tated, that the profits of thoſe lands had, 
ever ſince that time, been appropriated accordingly. That. 
on the death of the late incumbent, in December, 1781, 
IF. M. and A. H. were the candidates; and, in order to de- 
termine the election, a poll was propoſed by the detendants. 
That M. had 67 votes, and H. 29. On which the former was 
nominated and appointed, by a proper inſtrument. But that the 
defendants refuted to allow his nomination, and preſent him 
tothe ordinary. From the affidavits on the other tide, it ap- 
peared, that this was, originally, a free and private chapel, 
built by, and belonging to, the lords of the manor of 8. 
and is purely a donative, without the admiſſion, inſtitution, 
or induction of the ordinary, or any other eccletiaſtical au- 
thority ; and has not been augmented by Queen Anne's 
bounty. That the immediate predeceſſor of the laſt in- 
cumbent, who was appointed in 1720, was conſtituted and 
allowed to be miniſter by the defendant's anceſtors, by a 
deed, which after reciting, that the major part of the r th 
bitants of W. having lands there, had, as much as they 
might or couid, elected and nominated E. H. and had de- 
hired them, the defendant's anceſtors, to allow him, &c. 
They preſented, &c. and that H. entered upon and per- 
formed the office without any other inſtrument. A ſimilar 
appointment was then ſtated for the late incumbent, in 1744. 
Kk 4 Aud, 


And, with reſpect to the late election, it was ſtated, that 
49 of M's electors were not reſident in the town of W. 
but in adjoining diſtricts, within the hamlet of W. and that 
only four who voted for H. were liable to that objeCtion, 
That the defendants had approved of H's nomination, and 
allowed and preſented him accordingly ; and that M. was a 
man of indecent and immoral life; that, within the laſt 
three years, he had been repeatedly and notoriouſly guilty of 
drunkenneſs, ſwearing, gaming, lewd converſation, and 
other immoralities; aud that he had not only neglected his 
duty as a miniſter, but had been actually in a ſtate of 
drunkenneſs while in the performance of divine ſervice. lu 
ſhewing cauſe againſt this rule, three points were inſiſted 
on. 1ſt, That C defendants did not act merely munitte- 
rially, in allowing the nomination by the treeholders; but 
that they had a right to approve, or reject the perſon ſo no- 
minated, adly, That this benefice was purely a donative; and 
though the detendants, who were the patrons, could not at- 
bitrarily reject the perſon nominated by the refideat tree- 
holders, yet that they might reject him for any cauſe, which 
would be a ſufficient ground to warrant a bithop in reje&- 
ing a perſon preſented to him, in the cafe of a preſfentative 
benefice. And that it ſufficiently appeared by the athdavits, 
that M. was a man of ſuch an immoral character, as would 
have juſtified any biſhop. in refuſing to admit him. And 3dly, 
That A. had another ſpecific legal remedy by quare impedit, 
which was a complete anſwer to an application for a mar- 
damus. As to the firſt point, the Court ſaid, it would be tog 
much to determine that queſtion on affidavits. As to the 
ſecond, if the defendants were to be conſidered as truſtces, 
they were in the execution of that truſt ro exerciſe a pto- 
per diſcretion, and to judge whether the party were or were 
not idoneus, as a biſhop may do in the caſe of a preteniative, 
and may abſolutely reject the nominee on account of his be- 
ng illiterate ; but ot this queſtion of fitneſs, he is the fole 
judge, for it cannot be tried by a jury. But that as M. had 
been rejected on account of immorality, and indecent con- 
duct, that queſtion might be properly determined by a jury; 
to whom he had a right to appeal on the truth of the facts 
alleged againſt him. If, however, theſe facts were true, the 
defendants might return them upon the record. And as to 
the third point, the court ſeemed to think, that a guare impecit 
would not lie; and therefore, as the party had no other re- 
medy, they made the rule abfolute. But on this matter be- 
ing again mentioned the next day, the Court opened the rule; 


and defired that the third queſtion might be argued again. 


Which being accordingly. done, the Court ſaid, It appears 
from the ancient roll referred to in the affidavits, that certain 


proceedings have been had before the commiſſioners of 8 
. ritable 


at la 
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ritable uſes, reſpecting the lands appropriated to the 'main- 
tenance of the curate, and therefore it ſeems as it the in- 
habitants have only an equitable right ; if ſo, this Court can- 
not interfere at all, or if the inhabitants have a legal right, 
ſuch right may be aſſerted in a quare impedit. So that gua- 

via data, the rule muſt be diſcharged. Perhaps a bet- 
ter remedy will be, an information in the court of chancery, 
in the name of the attorney general: for a party applying 
for a mandamus, muſt make out a legal right, though if he 
ſhews ſuch legal right, and there be alſo a remedy in equity, 
that is no anſwer to an application for a mandamus. For 
when the Court refuſes to grant a mandamus, becauſe there is 
another ſpecific remedy, they mean only a ſpecitic remedy 
at law, 

Where the grant of 4 rectory by the crown, contained an Arthing'on n 
exception of all churches and vicarages thereto belonging, a 7 * 
perpetual curacy . to the rectory has been Rell to — 
paſs, not being include 


in the exception. On the trial of a Jackſon, Ea. 
quare impedit, at the afſizes, a verdict was found for the plain- _— ——_ 
tiffs, ſubject to the opinion of the court of C. B. upon Bl vs © 
the following caſe.—In the reign of Hen. 3, the rector 
of C. was appropriated to the abbey of C. and from that 
time, to the time of the diſſolution of the abbey, the pariſh 
church of C. was ſerved either by ſome of the monks, or 

by ſoine perſon whom they employed, there not appearing 

ever to have been a vicarage endowed. After the diſſolu- 

tion of religious houſes, the abbey of C. was demiſed by 
Edt. 6, to one Ward, tor 21 years; and in the grant, 

after the demiſe of the rectory, there is an exception of all 
woods, and underwoods, and a demiſe of the advowſon of 

the vicarage of the church of C. The reverſion expectant 

on that term for years, was ſold by Queen Elizabeth to 
Allan and Freeman ; the letters patent of liz. begin, by re- 
citing the former demiſe, and then the Queen grants the re- 
verſion of the rectory, with the appurtenances, as before 
ſpecified in the patent, and the demiſe for years; after this, 
there is a grant of the whole rectory, with a yery ample 
deſcription, and all general words of grant, which concludes 

with granting it to Allan and Freeman, in as full a manner as 

it was poſſefſed by any abbot of C. This undoubtedly 
granted expreſsly more than was contained in the terms of 

the demiſe to Ward; becauſe it directly grants the woods 

and underwoods, which were excepted out of the demiſe to 
Ward. There was a vicarage belonging to the rectory of 

J but none to the rectory of C. But during the time that 

the rectory of C. remained in the crown, an annual ſtipend 

of 51. 6s. 8d. was paid by the crown to the curate, Thomas 
Dickinſon was admitted to the curacy in 1642, on the noe 


mination of the grantces. In 1661, one Oddie was licenſed 
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to ſerve the curacy. Afterwards one Turner, was licenſed 
in the ſame manner, and that Turner, in 1708, was inſtituted 
to the rectory and vicarage of C. on the preſentation of 
Queen Anne, by lapſe. In 1727, on the ſuppoſed death of 
Turner, one Humphry Dickinſon was inſtituted to the vicar. 
age of C. on the preſentation of King George 2, patron 
pleno jure. Turner afterwards appeared, and claimed the 
church, upon which — 2 gave it up. In 1737, one 
Lonſdale was nominated to the curacy by the impropriators, 
while Turner was in poſſeſhon. By a proceſs in the con- 
ſiſtory court of Cheſter, Turner was diſpoſſeſſed; and in 
1739, Lonſdale was licenſed to the curacy of C. which he 
enjoyed till his death, in 1989 ; and by the death of Lonſaal:, 
there is now an avoidance, Lord Loughborough, Cu. I. (after 
the caſe had been fully argued) delivered the opinion of the 
court as follows,—In this caſe, THE QUESTI10N for the de. 
termination of the Court was, What paſſed by the grant of 
Qucen Elizabeth to the perſons' under whom the preſent 
parties claim? for if all the intereſt in; the rectory paſiee, 
the curacy, which is incident to the rectory, undoubtediy 
paſſed along with it. It was contended for the plaintitts, 
that upon the true conſtruction of the grant, no exception 


can be intended of the curacy ; and that, if ſuch exception 


had. been inſerted in che grant, it would have been void. as 
repugnant to the grant itlelf ; becauſe the rector of an im- 
propriate rectory, where there is a vicarage endowed, and 
no perpetual curacy, is obliged by law to find a curate to 
ſerve the church, and give him a reaſonable allowance. He 
may make the beſt terms he can, but it is the duty of the 
biſhop, by eccleſiaſtical cenſures, to compel the performance 
of divine ſervice for the ſake of the church. That queſtion 
would lead pretty far, hut it is immaterial to enter into the 
conſideration of it, it, on a thorough view, of the grant, to- 
gether with the facts of the caſe, there is no reaſon to 12y 
that the curacy was excepted ; for that appears to us to be 


the true conſtruction, and confirmed by the uſage. The 


grant of Lig. begins with a recital of the demiſe to March 
but it would not be juſt to conclude, that it meant to give 
no more, for it is manifeſt that Hard had not all which 
the grantees afterwards had; becauſe there is an expre!s 
reſervation in the demiſe to him, of a part which they 
enjoyed; he was to have the profits of the rectory, pay- 
ing a rent of 20l. per annum during the term; but the trant- 
action with Allan and Freeman was for an abſolute ſale, a“ 
a large price paid. The grant does not ſtop ſhort; it was 
neceſſary to recite the term, becauſe it was a grant in tee, 
and the purchaſer under the crown acquired a right during 
the remainder of the term to the rent. It therefore begins 
with giving to the grantees the reverſion, after the term for 
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ears; and goes on in explicit and diſtin words, granting this 

and all other commodities and emoluments whatever belong- 

ing to the rectory, parcel of the poſſeſhons of the abbot of 
C. It mentions expreſsly the woods, under woods, and trees, 

and cloſes a very long recital of the particulars, with the 
words in as ample a manner and form as any abbit of the 
abbey of C. had poſſeſſed and enjoyed the ſame. The general 
exception which follows, was to prevent dilapidatious, which 
were at that time very common, to the deſtruction ot 
churches. In the exception of the vicarage it 1s pertectly 

clear, that the nomination to the curacy is not in terms in- 

cluded ; yet it was argued, that in a grant of the crown, 
which is to be favourably conſi rued, the court would extend 
the meaning to a reſervation of the nomination to the cu- 
racy, if the words of the grant could juſtify that extenſion to 
de made, But the words of this grant hardly juſtify ſuch an 
c tenſion. If there had been an exception of the advowſon 
of a vicarage, ſpecifically named in the grant of the rectory 
of C. the argument would have had this ground to ſtand 
upon, namely, that ſomething muſt be meant to be excepted; 
that as in reality (there being no vicarage at C.) the only 
nomination which could be made was to the curacy, it mult 
be implied that the curacy was meant, though improperly de- 
ſcribed as a vicarage. But that is not the caſe, the — # in 
the grant are general, and ſufficiently anſwered it there be a 
ricarage belonging to either of the livings. Now to one of 
the livings, viz. 4 there is a vicarage belonging: that fully 
latisfies the words of the exception; they are not nugatory, 
nor is it neceſſary in the conſtruction of them that there 
ſhould be an intention in the grant to make any exception 
whatever relative to the rectory of C. Beides this, there 
are ſubſequent words in the grant, which go pretty far to 
ſhew that this could not be the intention; for there is a pro- 
viſion on the part of the crown, to indemnify the purch ters 
from all burthens, charges, and rents, which might be iſſu- 
ig out of the object of the grant; and a particular exemp- 
tion from the payment of a penſion of 48. per ann. payable 
out of the rectory of J. to the vicar. Now the nomination 
to that vicarage * intended to be reſerved for the crown, 
in the general mention which is made of all burthens, iſſuing 
out of the things granted, the payment of this annual ſtipend 
to the vicar of f is particularly noticed; but there is no 
*xemption from the payment ot any allowance to be made 
to the curate. The effect therefore of the grant would be, 
according to the argument, to make the grantce of the rec- 
tory ſubje& in law to the payment of the curate, without 
giving him the power of nomination ; and we ſhould intend 
a reſervation ſecuring the nomination to the curacy, from the 


tund out of which the proviſion for the curate muſt come. 
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This would certainly be contrary to good policy, and pr. 
ductive of miſchief, by making it queſtionable who was 0 
maintain the curate, and leaving the eccleſiaſtical court de. 
titute of the means to N— ſuch maintenance, by be. 
queſtering the profits of the living. The curate alſo would 
be left without having any reſort to the perſon by whom he 
was nominated, for a proviſion for his ſubſiſtence. It is 
too much therefore to contend, without ſpecial words, that 
a reſervation ſhould be made by intendment, out of the ge 
neral words of the grant, when there is no part of the tub. 
ject- matter, nor any thing in the nature of the caſe, which 
would tend to induce ſuch an intendment; and when both 
reaſon and policy are againſt it. If this intendment were to 
hold, then the queſtion would ariſe, which was argued at 
the bar with a great deal of force, but which it is not ne- 
ceſſary now to enter into, Whether ſuch a reſervation could 
be made? The uſage it was ſaid, ſtands very looſely on be- 
half of the impropriators; but it is certainly in their favour, 
The firſt nomination of which there is an account was made 
by the impropriators; how the next perſon was appointed, 
does not appear. The nomination of Turner which fel. 
lowed, and which is the firſt exerciſe of the right ot tho 
crown, is ſtated to have been by lapſe ; from which it is 0 
be preſumed, that the crown had no original right to nomi- 
nate. The next preſentation of Dickinſon, in 1727, is ſtil 
leſs in favour of the right of the crown, becauſe it was 
clearly made on complete miſinformation ; there was no wa- 
cancy, no avoidance, and Turner had till the title to the 
living. It muſt have been made on a ſuppoſition, either that 
he was dead, or that there was an — by ſome other 
means. It was a preſentation granted by the crown, in a 
caſe which neither entitled the crown, or any one elle. 
Turner appeared, and Dickinſon gave up the church to him, 
and he reſumed the poſſeſſion. While Turner was ſo in 
poſletfion, the impropriators nominated Lonſdale, and on a 
fuit in the conſiſtory court, the Biſhop of Cheſter affirmed 
their right to nominate, and Turner was in conſequence di. 
poſſeſſed ; which could not have happened, if the right had 
been in the crown, All, therefore, that we know of the en- 
joyment of the right of nomination of this curacy, from 
the time*of the grant down to the preſent time, is, as far 2s 
it goes, in favour of the plaintiffs; and there is no inſtance 
of a clear right of nomination on the part of the crown. 
It is for theſe reaſons that we are of opinion, there ought to 
be judgment for the plaintiffs. 

The grant of the next preſentation, or of an advow- 
ſon made after the church is actually vacant, is a vo! 
grant, quoad the fallen vacancy, upon the ground of public 
utility, and the better to guard againſt ſimony; but not for 
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the fifitious reaſon of its having then become a choſe in 
action; but no lapſe incurs till after induction to a ſecond be- 
nefice. In quare impedit to permit the plaintiff, who was the 

antee of the advowſon in fee, to preſent to the north me- 
on of the church of Great Sheepy, in the county of Lei- 
ceſter : THE DECLARATION ſet forth a grant of the advowſon 
mad: ts the plaintiff in fee by the perſons ſeiſed of it, viz. 
on the gth of November, 17 59. It then ſet forth the ſtatute 
21 Hen. 8, c. 13, 12 againſt pluralities; and ſtated the 
fats neceſſary to ſhew his right to the action, viz. that 
Great Sheepy is a rectory, a benefice with cure of ſouls, of 
above the yearly value of 8. that J. G. the incumbent, ac- 
cepted and took another benefice with cure of ſouls, namely, the 
living of Seale ; and was inſtituted, admitted, and inducted 
in poſſeſſion of the ſame : that thereupon the plaintiff pre- 
ſented T. H. to the rectory of Great Sheepy, who tendered 
himſelf to the biſhop, and was refuſed. The biſhop's PLEA 
(1) admitted the incumbency of 7. G. and his acceptance of 
the living of Seale; but ſuppoſed the avoidance of his former 
church to have been made by his in/{:tution to the ſecond, 
on the 31ſt of October, 1759, as the plaintiff had before al- 
leged; and then by computing from the in/litution, ſnewed 
that fix months elapſed : whereupon he collated T7. M. to it, 
by lapſe, on 20th June, 1760. The REPLICATION (a) ſpe- 
cited the time of T. G's induction to Sealer, to have been 
upon 22d December, 1759; and alleged, that upon 20th June, 
1760, the day when the biſhop collated his clerk 17. V. fix 
months from the induction of T. G. to Seale had not elapſed. 
The biſhop's REJoINDER inſiſted upon the lapſe incurring 
at the end of ſix months from the time of T. G's in/:tution 
to Scale; and traverſed his reſuſal of T. H. before heihim- 
{elf had collated his own clerk, or that T. H. tendered him- 
ſelf to him before he had collated the other, or within fix 
months after the inſtitution of 7. G. to Seals, To this re- 
joinder the plaintiff DEMUP.RED, both generally and ſpe- 
cially : and the biſhop joined in demurrer.—T he pleadings on 
the part of the incumbent were ſimilar to thoſe of the bithop. 
The chief queſtion was, ¶Mhether the church was void upon 
the inſtitution to the ſecond benefice, or not before the induc- 
tion to it, ſo as the biſhop could collate without notice ? for 
if it was not void before induction, then the biſhop had col- 
lated two days too ſoon. The cafe underwent ſeveral very 
elaborate arguments on this queſtion ; and alſo on an objec- 
tion to the ſetting forth of the plaintiff*s title; that it ap- 
peared from the day of the date of the grant in the count, that 
the benefice was vacant when the grant was made; and ſo 
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the plaintiff had no ſort of right to preſent. THE Covkr were 
clearly of opinion, that the day of the date of the deed of 
grant, in the count, coming under a videlicet, and being never 
taken notice of again in any part of the pleadings was to- 
tally imm terial, and ſo the plaintiff had ſhewn a good title. 
AnDp they were alſo clearly of cpinion, that the church 
was ſo void upon inſtitution to the ſecond living; that the 
patron might preſent immediately thiereupon if he pleaſed; 
but that the bithop had no right to collate by lapſe without 
giving notice ; but they thought that lapſe would run from 
the time of induction, without notice given him, and there- 
fore, without ſaying more, they unanimouſly gave judgment 
for the plaintiff (1). 

The defendants in the above caſe, afterwards brought 2 
writ of error upon the above judgment, returnable in B. R.; 
and it appeared manifeſt to that Court, that the plea, the 
replication, and the rejoinder, were all of them bad (2); 
ſo that- it ſtood now upon THE DECLARATION only, The 
caſe was again very elaborately argued; AND THE Court 
were extremely clear, that, as to lapſe, the avoidance of the 
former benefice does not take place till induction to the 
ſecond ; and Lord Mansfield and Mr. Juſtice Wilmot both 
ſaid, that this was a fact ſo ſettled, that it ought not now to 
be diſputed (3). TE CourT were, alſo, equally clear, 
that a grant of a next preſentation, or of an advowſon, 
made after the church is actually fallen vacant, is a void 
grant gucad the fallen vacancy (4). But they thought, 


that the fatt was not ſufficiently aſcertained upon thele 


—_ — 


(1) Before the judgment was given in the above caſe, the defend- 
2nts moved for leave to amend their pleas, in order to have put their 
defence upon the plaintiff's defect of title, and not upon lapſe of time; 
but the court refuſed it, becauſe it was a total changing of their de- 
fence, and was not like an amendment, but was making new peas, 
3 WW ilf. 201. 

20 The court were of opinion, that the time of inſtitution was not 
materially averred in the rejoinder, being only under a iet, and that 
the p.ca was bad, by not confeſſing, traverſing, or avoiding the fa& 
laid in the declaration, that the living became void the 224 of De- 
tember; but merely ſtating a new fact, rhe vacancy by inſtitution, on 
the ziſt of October, as ihe plaintiff bad before alleged, whereas he 
alleged no ſuch thing, 1 Black. 493. 

'3) Hime, J. obſerved upon the firſt argument, that though the 
patron has fix months from the induction to preſent, ſo that no lapſe 
hall incur within that ſpace of time, yet he may, if he pleaſes, pre- 
{ent before the induction. 

(4) Lord Mansfield, and Wilmot, J. both ſaid, that the true reaſon 
why a grant of a fallen preſentation, or of an advowſon after avi 
ance, is not good, quad the fallen vacancy, is the public utility, and 
the better to guard againſt ſimony; not for the fiftitious reaſon of 15 
being then become a cooſe in ation, N 
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pleadings: for though it appears clearly enough, © that the 
grant was made on the gth of N ovember, 17 59,” ſtill it 
does not appear & at what time 7. G. was igſtituted to tlie 
ſecond benefice; conſequently the objection cannot be let 
in, & that it was vacant when the grant was made,” It is 
no where averred, „that the grant was ſubſequent to the 
avoidance,” nor is there any thing that appears upon the 
pleadings, ſufficient to ſupport 5 » «jection. THEREFORE 
they afarmed the judgment, uiliels Cauſe —. Afterwards it 
was attempted to be thewn, that & if a proper time be al- 
leged, where the preciſe exact time is the 50 of the action, 
the day under the ſilicet is then material.“ But THE CoRT 
were ſtill of opinion, that this objection could not be got at 
upon theſe pleadings; for all the pleadings are bad, except 
the plaintiff's declaration, which is * The whole 
ſtands therefore upon the declaration only ; which ſtates the 
conveyance of the right to the plaintiff to preſent, to be by 
2 grant made on the th of November, and upon the face of 
it ſhews a good title in the plaintiff to preſent; which ſtands 
alone and unanſwered. The plea means, indeed, to put the 
matter upon the queſtion, * Whether the ſix months ſhould 
be computed from the inſtitution, or from the induction? But 
the plea, and likewiſe the rejoinder are both out of the caſe ; 
for they are both of them bad, and dong bad, there is a total 
end of them, to every intent and purpoſe whatſoever. You 
cannot therefore extract from them a fact to deltroy the 
plaintiff's title; for they are nullities, and juſt as much fo as 
ny they had never been pleaded at all. Per Cur. Judgment 
rmed. 
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But although a grant of an advowſon, made after the Barret, & al. v. 


church has actually fallen vacant, is void, guad the fallen 


Glubb, & al. 
Hil Ter. 16 Geo, 


racancy, yet it is good as to the advowſon itſelf, unleſs it be , CB. 2 B 


3 corrupt purchaſe, as appears from the following caſe :— ioꝶ. 


On a caſe ſent out of chancery, on a queſtion, Whether 
the preſentation was void, as being on a {imoniacal contract? 
the facts ſtated were, that the plaintiff having notice that 
Ciarles Morgan, clerk, then incumbent of the rectory of 
Higham, in the county of Somerſet (which is a rectory 
with cure of ſouls), was on his death-bed, and that it was un- 
certain whether he would live over the night, purchaſed the 
advowſon of the defendants. The incumbent died the 
next day, and the purchaſer preſented the plaintiff as his 
clerk, upon that avoidance. The queſtion was, Whether 
the ſaid preſentation was void, as being on a ſimoniacal 
contract? By THE Cour (after argument), An advow- 
fon is a temporal right, not indeed jus habend:, but jus diſ- 
bonendi. The exerciſe of that right is by preſentation, the 
elt itſelf is a valuable right, and therefore an adyowſon is 


held 


4 
__— — — — — — = * 
— — 
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held to be aſſets, in caſe of lineal warranty; it is real aft 
alſo in the hands of the heir, and the truſtee or mortgagee 
of an advowſon, are bound to preſent the clerk of the 
— que truſt, for the mortgagor. Thus far it is a valu- 
able right, and properly the object of ſale. But the exerci(: 
of this right is a public truſt, and therefore ought to be 
void of any pecuniary conſideration, either in the patron or 
preſentee. It cannot, it-4g,;,,j.. 20t to produce any profit; it 
is not veſted in guardian in focage, nor is he accountable for 
— preſentation made during the infancy of his ward. It 
is held, that an advowfon will not paſs by the words com- 
modities, emoluments, profits, and advantages; and in 
guare impedit, the patron could not, at common law, re- 


cover damages. Simony, as ſuch, was unknown to the 


common law, though corrupt preſentation was; but what is 
or is not ſimony now, depends on the ſtatute of the ziſt 


. Elkz. c. 6, which did not adopt all the wild n-tions of the 


canon law, but has defined it to be a corrupt agreement to 
preſent. Now no conveyance of an advawſon can de affeHied 
by this act, unleſs ſo far as it affects the immediate preſentatim, 
and therefore a fale of an advowſon, the church being actualy 
vacant, is ſimoniacal and void, in reſpect to the preſent vacancy, 
But it has never been thought, that the purchaſe of an ad- 
vowſon, merely with a proſpect, however probable, that 
the church would ſoon become void, was either corrupt or 
fimoniacal ; though, by common law, if a clerk, or a 
ſtranger with the privity of the clerk, contracts for the next 
avoidance, the incumbent being in extremis, it was he'd to 
be ſimoniacal. The preſent caſe was the purchaſe of an 
advowſon in fee, and no privity of the clerk appears. The 
church was not actually void, but in great probability of 
being ſo, which, however, was by no means equivalent to 
a certainty ; we ſhould, therefore, go beyond every reſolu- 
tion of our predeceſſors, to determine this to be fimony. 
For ſuppoſe this had been the purchaſe of a manor, with 
an advowſon appendant, and the incumbent being in extre- 
mis, What muſt be done if the preſent caſe be ſimony 
Muſt we have declared the appendancy to be ſevered, or thit 
the whole manor was purehaſed corruptly for the ſake of the 
advowſon ? The Court therefore certified their opinion that 
the preſentation was not void, it not appearing to them to 
have been made upon a ſimoniacal contract. 
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Affidavit to held to Bail. 


F the defendant is arreſted in a qui tam action on an affi- R. 1 
davit which entitles the cauſe, he may be diſcharged on — * a ER. 
-ommon bail. — This was an action for penalties on the 6 Ter. Rep. 642+ 
lottery-act, 35 Gen. 3, c. 36, and the defendant was arreſted 
on an affida vit entitled “ R. King, q. t. v. Cole,” on a mo- 
tion to diſcharge the defendant out of cuſtody on filing com- 
mon bail, on ſeveral objeCtions ; the firſt of which was, that 
the affidavit was entitled in a cauſe before any cauſe exiſt- 
ed: the court without going into the other objeCtions held 
the firſt io be tatal. 

It has been decided under the lottery- act, 27 Geo. 3, c. 1, King, 5. 6. v. 
that the plaintiff ought to make an athdavit previous to the —_ 
ſuing out of the writ, ſpecifying the amount of the penalties —— Rep. 34% 
ſued for, and ſuch amount ought alſo to be ſpecitied in the 
firſt proceſs (1). This was an action brought to recover 
certain penalties under the lottery-act, 27 Geo. 3. c. I, the 
writ was a common bill of Middleſex in debt, not ſpecifying 
the amount of the penalties, nor giving the defendant any 
information that the action was commenced on the lottery- 
at, Nor was there any affidavit made previous to the ſuing 
out of the writ, But the penalties ſued for were ſtated in 
the declaration, which the defendant took out of the office in 
the ordinary courſe, He then obtained a ruie to ſhew cauſe, 
why the bill of Middleſex ſhould not be quaſhed, and the 
ſubſequent proceedings ſtayed for irregularity ; on the ground, 
that previous to the ſuing out of the writ, the plaintiff ſhould 
have made an affidavit, ſpecifying the amount of the penal 
ſued for, or that it ſhould have been ſtated in the bill of Mid- 
deſex itſelf, After hearing counſel on both ſides, the Court 
were unanimouſly of opinion, that the act of parliament is 


unperative, that the amount of the penalty ſued for ſhall be 


——_ 


* 


— 


(1) The annual lottery afts now reſtrain perſons from ſuing for the 
above penalties, except in the name of the attorney-genetal, or ſome 
officer appointed by him: and it is alſo expreſsly enacted by theſe 
afts, that the informer ſhall not arreſt the body of the defendant, un- 
leſs the amount of the penalty is inſerted in the writ, or an affidavit 
thereof is previouſly made and filed. See ſections 38th and 39th of the 


annual lottery acts. : 
Vol. I. LI ſpecified 


\ 
: 
| 
: 
? 
ö 
| 
* 


King, 7. t. v. 
Pacey, Hil. Ter. 


36 Geo. 3. C. B. 


2 Hen. Black,661. 


Atlidabit. 


ſpecified in the firſt proceſs ; and that as the pl 2intiff hud g. 
purſued the regulation of the act, the proceedings could u 
be ſupported. The ſtatute has alſo directed that an afh4.. 
vit ſnall be made, though perhaps the plaintiff mar vans 
holding the detendant to bail. There is no diſtinction g 
the act, between bailable writs and thoſe which are not hh; 
but the words, „the firſt proceſs ſpecifying therein. de 
amount of the penalty ſued for, &c.“ relate to the whe/'s 
of the antecedent part of the clauſe. And this reguiaticn 
leems founded in reaſon, that it might be notorious 0n what 
account the informer ſued ; ſo that it ſhould not afterward: |; 
in his power to compromiſe with the defendant, and deprive 
the king of his ſhare of the penalties. Therefore the tale 
was made ablotute. 

But the Jaſt caſe ſeems to have been overruled in C.B.— 
This was an action of debt for the penalties of the lotter;- 
act, 27 Geo. 3, commenced by bill in B.R. and remove! in- 
to C. B. by habeas corpus, and in which the defendant wa: 


hoiden to bail tor 5ool. A rule was obtained to thew cave 


why the proceedings ſhould not be ſet aſide, on two grounds: 
Iſt, Becauſe the writ did not ſtate the amount of the penaltic; 
ſued far, or the cauſe of ation : 2dly, That it did not ſtate 


the plaintiſf to be an officer appointed by the commiſſioners 
of ſtamp duties. The firſt ob;etion was founded on (at, 
27 Geo. 3, c. 1; the ſecond on 33 Geo. 3, c. 62. The for- 
mer ſtat. H 2, after giving the action, goes on to ſay, “ and 
upon every ſuch action, &e. a capias or other writ thall and 
may illue, the firſt proceſs ſpecifying therein the amount te 
penalty or penaities ſued for, whereof an affidavit Hall 75 fr : 
duly made and filed, cc. The latter ſtatute enacted, ſect. 36, 
& that na action thall be commenced unleſs in the wane of 
the attornev-cencral, or in the name or names bf jim 0) 

er officers appointed by the commiliioners of ſtamps: * tie 
bill.of Middle, on which the defendane was arctic . ran 
in the following words : „ to an{wer to &. Xing. wh: ts h. 
pointed by the commiſſioners of his 1 lajelty's franp ant! '1 ” 
proſecute in this behalf, as well, &c. and alſo to 4 #1 of 7 


faid R. to be exhibited again}? the ſaid William, yer © | 


debt. The aftdavit of the intormer was, © that during 
the drawing of the laſt Enplith lottery, the above-named dt. 
fendint incurred divers pecun! ry penalties to the amount 9 
500l. by infurivg by himfcli, his clerks, or agents, ©4405 
tickets in the ſaid lottery, contrary to the form of the #tt- 


4 


tute, &c. In ſupport of the firſt objection, che catvs 0 


R. v. Herne, and Goodwin v. Perry, were cited and relied 
on. Bur, Per Cur. We &@ll think that we are not co Iuded 
by the caſe of the K. v. Herne: and that on a mere new 6 
the ſtatute, it is ſum̃cient to {late in the writ the from warn 
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i ved for as the debt. If we co furiher, and hold that it is 
neceſſary to deſcribe this ſum as being the amount of certain 
denalties, we mutt go on and require the ſtatute to be par- 
ticularly let forth. But if this had been the intent of the 
Joileture, it would not have exprefled itſelf ſo looſely in 
tie ſlatute: we cannot therefore put that conſtruction upon 
it, unleſs we were forced to do to by the words of it: there 
is 3 hardihip in the contrary conitrucion ; tor where the 
party has notice by the affidavit to hold him to bail, for 
what he is ſued, he is not milled or taken by ſurpriſe ; and 
ti court being informed of the cauſe of action is enabled to 
te care of the king's ſhare of the penalties, Rule diſ- 
charged. 


315 


2 And where ſeveral perſons have ſeparately incurred penal- Goodwin, 2. 4 
terra ties, a ſeparate affidavit muſt be made and filed againſt each v. Parry, ien. 
ell in. of nem. In an action brought againſt four printers of dif- worn ag 
t wa: ferent newſpapers, for publithing illegal lottery ſchemes, the Ter. 32 Geo. 3. 
cane plaintiff filed one affidavit, in order to hold them to bail, and B. K 4 7. 
und: afterwards ſued out one writ againſt them all; but he de- Na. 577- 
naltics clared againſt them ſeveraily, as for ſeparate offences. 
* ſtate Whereupon the defendants obtained a rule to ſhew cauſe 
ioners why the writ ſhould not be quaſhed, becauſe the affidavit. 
1 ſlat. which is the firſt ſtep to be taken under the lottery- act, could 
e fore not be ſupported; the objections taken to it were, that each 
« and defendant was obliged to take a copy of the whole, whereas 
Il and three-fourths of it did not relate to him ; and that the ofice- 
the copy was neceſſarily ſtamped with tour ſtamps, when one 
e firſt would have been ſufficient, if the affidav it had atected only 
. 38, one defendant. After cauſe had been thewn, the Court 
ne of were of opinion, that the affidavit could not be ſupported, 
Heer tor the rcaſons urged by the defendant's connfel;. and that 
' the they were not to be haraſſed with the unneceflary expence 
, ran of t king copies ot thoſe parts ot the a\tdavit, which related 
T a; 0 offences not imputed to them individually. From whence 
\ t9 it neceſſarily followed, that the writ mult be quaſhed; be- 
f ih cauſe the words of the act of parliament are politive, that no 
90 proceſs ſhall be ſued out, until an affidavit has been firſt duly 
2110” made and filed. And though in ordinary caſes, a party may 
«d de - waive the taking advantage of any trifling irregularity in the 
it of mode of proceeding, by not objeCting to it in the firſt in- 
lets ſtance, yet the detendants in this caſe could not waive this 
ta- jection ; becauſe the court are to take care that an action 
Lot en a penal ſtatute, ſhall not be commenced in a mode 
died proluibiied by that ſtatute. Therefore the rule was made 
ud. d ablolute. * 
y of | But an affidavit to hold to bail on the lottery acts is ſuffi- pirchett, 9. f. . 
hich eient if it ſtate that the defendant ** inſured or cauſed to be in- Croſs, Hil. Ter 
bs jured,” the allegation being OY pofitive. Tue en. 
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Watſon v. Shan The defendants had been held to bail, on an affidavit mad- 
8 _— * yo2 by one M. ſtating, that the defendants. after the making of 
A To. 17. an act of parliament in the 27th year of the reign of nis pre- 
6 54. ſent Majeſty, entitled, An Act for licenſing Lottery O. 
fice Keepers, and regulating the Sale of Lottery Tickers,” 
and during the drawing of a lottery ſo eſtabliſhed, viz. on 
the 14th March, 1788, and on divers other days, did take 
and receive of the deponent divers ſums of money, and in 
conſideration thereof, did promiſe and agree to pay the de- 
ponent divers other ſums of money on certain events and cm: 
tingenc ies, relating and applicable to the drawing »f cert.in 
tickets, or numbers, in the ſaid lottery ; and that the defendant; 
had thereby incurred divers pecuniary penalties to the amoun: 
of 500l. Tuo objections were taken to this affidavit, 16, 
becautie the act of parliament was miſrecited, the offence: 
imputed to the defendants being againſt an act of the 22d 0 
the preſent King, and not the 27th. 2dly, Becauſe the afi- 
davit did not ſpecify the particular offence. The Court ver 
clearly of opinion, that the firſt objection was fatal; the 
party was not bound to ſet forth the year in which the act 
paſſed, but having undertaken to do ſo, and miſrecited it, 
it could not be rejected as ſurpluſage; beſides, he referred 
to another act of parliament which had no relation to the 
matter. But they held that the ſecond objection was ill found- 
ed, for the party had ſtated the nature of the offence, which 
was all that was neceſſary. 
Davis v. M- The defendant was arreſted for inſuring lottery tickus, 
zinghi, Ea, Ter. upon an affidavit which only ſtated, that he had forteited 
26 Geo. 3. BR. ſuch a ſum by inſuring, &c. without ſtating that the defcu- 
t Ter. Kah. 705. Jant was indebted to the plaintiff, or that the debt was ſti! 
due, But the Court were of opinion, that the affidavit was 
ſufficient z tor the plaintiff could not take upon him to ſwear 
that it was a debt due to him, becauſe any other informer 
might have previouſly commenced an action againſt the de- 
fendant; and as no perſon is entitled to the penalty till tle 
proceſs is actually ſued out, it was not a debt due to the 
plaintiff at the time of making the affidavit ; beſides, the 
clauſe in the act of parliainent, 27 Geo. 3, C. 1, is very ge- 
neral, it only directs that the plaintiff ſhall ſwear to dhe 


amount of the penalty ſucd for, without making inention of 


the debt, and here the plaintiff ſwore to the forfeiture, which 
is the cauſe of action. 
Heiland ». A rule was obtained to ſhew cauſe, why the defendait 
Bothmar, Ez. ſhould not be diſcharged out of cultody, for a defect in the 
Ter. 31 Geo. 3- affidavit on which he was held to bail. The action wis 
BR. 4 Ter, Rep. 1 
228, brought upon the lottery-act, 22 Geo. 3, c. 47, to reco\c 


penalties for inſuring ſeveral tickets to different perſons; and 


the affidavit alleged, that the defendant had promiſed and 


agrecd to pay thoſe ſeveral perſons divers ſums of _— 
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21 certain events and contingencies relating to the drawing 
certain tickets or numbers, &c. without adding, that the de- | 

-ndant had taken and received any money in conſideration ef | 
uch promiſes ; which it was ſaid was fatal. Another objec- 
tion was alſo taken to the affidavit, becauſe it included ſe- 
parate offences, by 2 with ſeveral perſons. But atter 
hearing counſel. on both fides, the Court thought that there 
was no foundation for either of the objections. That the 
frſt was anſwered by the poſitive words of the ſtatute ; and 
45 to the other, that ſeveral penalties for offences of a ſimi- 
lar nature, may be — in one action; as in the caſe 
of bribery, where the defendant is frequently charged in the 
lame 3 with bribing different perſons. And there- 
tore the rule was diſcharged. 

A rule was made abſolute for diſcharging the defendant Jennings -- 

on common bail, for a defect in the plaintiff 's affidavit to — Tag 
hold him to bail, which was not poſitive, as the act, 12 1 
Gee. 1, c. 29. 8 2, requires it to be; but only that the de- 1447. 
ſendant was indebted to him in ſuch a ſum As APPEARS by 
agreement bearing date ſuch a day. Lord Mansfield ſaid, 
that if this was a Fred point it muſt be adhered to, but he 
owned he was not ſatisfied with the reaſon ot it; for if the 
party had ſworn poſitively that the defendant was indebted - 
t him in ſuch a ſum, his adding the words of reference 
would not excuſe him from perjury, if the fact ſhould be 
untrue, But Mr. Juſtice Denniſon obſerved, that vaſt num- 
bers of ſuch affidavits had been held inſufficient, and the de- 
tendants had always been diſcharged on common bail, 
when the aſſidavits were only pans. 7 in terms of refer- 
ence, The act of parliament requires poſitive oath of 
tlie debt, whereas ſuch affidavits cannot be ſaid to be po- 
litive oaths of it, being only expreſſed in words of reference 
to ſomewhat elſe, and not in terms of abſolute aſſertion, 

A like rule was made abſolute, and for the ſame reaſon, Bright v. Por. 
the words of reference in the affidavit being as appears by a rr —_ ; Geo. 
bill of exchange, &c. — 85 

An affidavit to hold a perſon to bail ran in theſe words: Cope v. Cooke, 
that the defendant was indebted to the plaintiffs in 200l. hen Ge, 2 
premiſes, This the Court held to be too general, and that the , . 467. 
nature of the demand was not ſtated with ſufficient certainty, 

The defendant, who was an executor, was arreſted on an Mackenzie v. 
aHdavit, ſtating, that he had by letter promiſed to pay the Mackenzie, Ez. 
plaintiff a legacy of 100]. and that the plaintiff not receiving ae np 
the ſaid ſum, cauſed ſeveral applications to be made to the 716. ; 
defendant for payment thereof without effect; therefore the 
defendant is juſtly indebted to the plaintiff in the ſum of lool. for 
the reaſons hereinbefore mentioned. On an objection taken to 
the ſufficiency of this affidavit, THE Cour ſaid, that an affi- 
davit to hold to bail muſt be poſitive, and nothing ought — 
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be left to be collected by inference ; but there is a differen» 
| | between the practice ot this court, and that of the comma 
pleas ; here the aithdavit muſt be poſitive as to tne debt. hy 
chere ihe detendant is ſuffere ro file a crois-a{tidavit, ag 
Þ the plaintiff may atierwards file an additional one, in order 
to ſupply the defects of the firit. "Therefore, as no cri 
afhdavit is permitte:!'to be filed in this Court, in aaſwr g 
the plaintiff, it is abſolutely neceſſary that the affidavit on 
which the defendant is held to bail ſhould be poſitive, Now 
in the preſent caſe, the plaintiff does not ſwear that the debt 
is ſtill due, it may be true that he made ſeveral applications 
without efteCt, and yet it may have been paid afterwards} 
this Court are ſo ſtrict in conſtruing effidavits to hold tg 
bail, that in one inſtance they held an affidavit that the A 
fendant was indebted to the plaintiff in Socol. for money had 
and received, and for which he had not accounted, io be in- 
ſufficient, which was a much ſtronger caſe than the preſent, 
Detendant diſcharged on filing common bail. 

Powell u. Fort- "The defendant was held to bail on an affidavit which ſtat- 
| 27 Gau. f. BR. ed, that he was indebted to the plaintiff in fo much tor 
2 Ter, Rep. 55. Work and buſineſs done by the plaintiff as an atorn-y, 47 
- appears by the maſter's allocatur. But the Count were of 
opinion that this atfidavit was not ſufficient ; becauſe the 

plaintiff had not ſworn that the debt was ſtill due. 
Wadham v. A motion was made for an attachment for the non-pay- 
Erett, Ea. Ter. ment of coſts, according to a rule upon the plaintifF tor that 
2 a 3 purpoſe, and the prothonorary's all;caiur; upon an athda- 
vit that on or about the gh day of February, the deponent 
ſerved the rule with the al/zzatur, and demamled the cofts 
of the plaintiff, which he tetuſed to pay. The Court heid 
this afhdavit to be inſufſcient, becaute the words % or «bout 
leave the day cf the tervice and demand uncertain, and for 
any thing that appears to the contrary, it might be upon 2 


2 


mymp ere wy „ 


108 
* 


rr 


Sunday, which is dizs non juridicus ; the Court therefore 

gave leave to amend the aftdavit, for there is no rule to they 

cauſe in this cafe; but an attachment goes at once, if the 
; affiduv it be ſufſicient. | 


! The King v. On a motion for an attachment againſt the defendant for 
h Smithies, Tr. not obeying a rule of the Court, an ohjection was take n to 
Jer. 29 Geo. 3. 


BR. 3 Jo. Rp. the affidavit, becauic it did not ſtate that the delenvant had 

351. been ſerved with a cop ot the rule perfonally, and that thc 

original rule was at the ſame time thewn to him. And the 

Court being of opinion, that this v as abſolutely neceſſaty, 

were about to diſcharge the fule; but it being ſugge'ted, that 

the defendant had been ſerved with the rule in the 1egu/ar 

manner, the Court gave the profecu:or an opportu:'ity ct 
. i making an additional atſidavit as to that fact. 

4 Williams. An affidavit to hold a perſon to bail in theſe wor's, 
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of 20l. and upwards, according te the bill of tis deponent de- Ter. 30 Geo. 3. 
livered to the ſaid F. Jachſan, which is for work and labour, - : 3 Ter. RA.. 
ec.“ was objected to as inſutficien', and the Court being F 
„opinion that the debt was not polinvely tworn to, they 
diſcharged the defendant out of cuſtody on filing common 


bail. 
To an afſidavit ſwearing that the defendant was indebted Cooke v. Do- 


io the plaintiff in the ſum of ol. and upwards, an objection — 3 
va taken that it did not from thence appear how the debt , yp, Bloc. 10. 
ar, and the Court diſcharged the detendant on common 

ball. 
On a motion that the defendants might be diſcharged on Charter 2. Ja- 
fling common bail, it appeared that they had been held to 8 8 
dall in an action of trover, upon an affidavit in which the — 8 R. 
plaintitf ſwore, © That the defendants had poſſeſſed them- 

{elves of divers goods belonging to him, and had refuted to 

deliver them up, an'l that they er ſome of them had converted 

ard diſpoſed of them to their own uſe. It was inhitted, 

that the words they or ſome of them were not ſufficiently pre- 

cite to hold the defendants to bail; and if not, that the other 

words alone were clearly not ſufficient ; poſſeſſion and re- 

fulal being only evidence of a converſion. But the Court 

he'd, that the affidavit was ſuſficient; for as the plaimiff 

ſwore poſitively that all the deſendants had poſſeſſed them- 

ſelves of the goods, and that they had all retuſed to deliver 

them up, this was of itſelf a converſion; they could not 

have retuſed to deliver up the goods, unleſs they had been de- 


7 


manded, and if all the defendants did not refuſe to deliver 


them up, the plaintiff was perjured; the ſubſequent words, 
tuat they or ſome of them had converted, were ſurpluſage. 

But where the affidavit to hold to bail ated, that the de- Hubbard . pa. 
fendant was indebted to the plaintiff in 231. and upwards checo, Fa. 29 
in traver :* en an objection taken to this aſſidavit, the ng hg er, 
Court were of opinion, that it was not ſufficiently poſitive, 16. 
and held that a word ſo technical as trover, ought not to be 
uſed in an affidavit to hold to bail, they therefore diſcharged 
the defendant on common bail. f 

A bond was given, conditioned for the payment of bills Hobſon, & af. 
of exchange drawn in England on A. in the Eaſt-Indies, in * 
caſe ſuch bills ſhould be returned to England proteſted for VN 888 
rou-fayment. The affidavit to hold the obligor to bail, after 243. . 
ſing, „That he was indebted to the d ponent, the obligee, 
in a certain ſum,” ſtated alſo the condition of the bond, and, 

That the ſaid bills were not paid to his knowledge or belief 
iz India, or elſewhere, but that they were proteſted for non- 
acceptance jn India, and were {till unpaid.” On an objec- 
tion taken to this affidavit for inſufficiency, the Court felt 
no difficulty in declaring their opinion, that the affidavit was 
lutficjently poſitive ſo far as it ſtated the knowledge or 2 
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of the deponent, that the bills were unpaid ; there being au- 
thorities enough to prove that a more poſitive ſtatement wa; 
not required, where, from the nature of the queſtion, the 
party could only have a ground of belief, and could not make 
a direct aſſertion. But here the condition of the bond being 
ſet out, it appeared that the affida vit had introduced a new 
term, namely, that the bills were returned proteſted for ny 
acceptance, which was material, and rendered the atkdavit 
bad; and therefore the bail-bond was ordered to be given up 
to be cancelled, on the defendant's entering a common ap- 
pearance. 

Wheeler v. In an action for double rent under the ſtatute, the c- 

Copeland, Tr. fendant was held to bail on an affidavit, ſtating a 10. 


— tice to quit, and that the defendant held over notwithſtand- 


364 ng; « by reaſon of which, and by force of the ſtatute,” al 
action had accrued to the plaintiff, to recover from the de- 
fendant 108]. &c. Per Cur. The affidavit does not ſtate ho- 
ſitively that the defendant is indebted in ſo much to the plain- 
tiff, it is only argumentative, which is not ſufficient in an 
afhdavi to hold to bail. 

ſacks v. Pem- An afhdavit, * That the defendants were indebted to the 

bean, ak plaintiff in 245). for money lent by the plaintiff to the d.. 

Geo. 3 B. K. fendants for the uſe of another, and for which the defend- 

5 Ter. Rep. 553. ants promiſed to be accountable, and to repay, or cauſe to 

5 de paid, or ſecured to the plaintiff,” has been held intuth. 
cient to hold the defendants to bail. Per (ur. It is nat ſuſ- 
ficient for a plaintiff to ſwear politively to a debt, without 
ſhewing alſo the nature of that debt: the plaintiff ſwears to 
a debt in the beginning of the afhdavit : but he then ſwears 
to a concluſion of law; and afterwards diſcloſes premiſes 
which do not lead to that concluſion : neu con/tat, but that 
the money advanced by the pluintiff has been ſecured ac- 
cording to the contract: and it this affidavit be detective, 
we cannot permit the plaintiff to file a ſupplementary one; 
that is againſt the practice of this court. | 

If debt and afjump/it be joined together, the defendant can- 

r * not be held to bail upon the aſſidavit. In this caſe the Cour 

rot, * determined an affidavit made to hold the defendant to bail, to 
be inſufficient for that purp-ſc: it having but one ſtamp; 
and joining together an action of debt on bond for Sog! 
and an 1 for 150l. on promiſes; and they accoud- 
ingly diſcharged the defendant upon common bail in bott 
the actions. 

Gitby v. Loc= So two or more defendants in different ations cannot be 

2 Tr. Ter. held to bail upon one affidavit On,a motion to ſet tid: 

— the proceedings in a cauſe for irregularity, it appeared tha: 

| the defendant and two other perſons had been held to bail ir 
ſeparate actions, upon one affidavit. The Court, atte! 
taking time to conſider, ſaid that the judges of the court ot 
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:ommon pleas, and the barons of the exchequer, had been 
conſulted, and they all agreed that they never knew of its 
being the practice in their courts, thu more than one defen- 
nt ſhould be inſerted in the ſame affidavit; and that if ſuch 
x practice had prevailed, it was without their ſanction or 
knowledge ; they all diſapproved of it, and conſidered it as 
contrary to the meaning of the act of parliament, and a 
fravd upon the ſtamp duties; therefore the proceedings were 
ſet aſide. 


$21 


The defendant, the maker of a promiſſory-note, was held Huffey +. Wil- 


to bail on an affidavit, ſtating, that the defendant and the in- 
dirſer were ſeverall Indebied t 

of the note: the affidavit was on one ſtamp only: the maker 
and the indorſer were alſo included in the ſame writ with 
ſeveral ac etiams : it was moved on the behalf of the defen- 
dant, to ſet aſide the bail-bond for this defect in the affida- 
rit; and this was oppoſed by the plaintiff on the ground that 
the defendant had waived the objection by puting in bail 
above. Bur the Court held there was a diſtiuction between 
a mere irregularity, and a complete defect in the proceed- 
ings : that this was of the latter kind, and could not be waived 
by the adverſe party, though the former might : and they 
added, that the revenue was alſo injured by having only one 
inſtead of two afhdavits. 


ſon, Ea. Ter. 33 
ON ng Geo. 3. B. R. 
o the plaintiff in the amount 2 Rep. 254. 


So, where the defendant was arreſted on an affidavit, Dean and Chap- 


Exeter v. 


which ſtated, that “he was indebted to the dean and chapter _— Pa Te 
in 351. 38. 4d. and was alſo indebted to Sir M. B. Folkes, in 36 = 3. B. R. 
48], 8s. 6d. for coſts in certain actions commenced by them 6 Ter. Rep. 688. 


againſt the ſaid defendant,” but only one writ was ſued out, 
that in the name of the dean and chapter of Exeter, and no 
proceedings except the above affidavit were had by Sir M. B. 
Falles, a rule was obtained, calling on the plaintiffs to ſhew 
cauſe why the proceedings ſhould not be ſet aſide, on account 
of the afhdavit to hold to bail embracing two diſtinct cauſes 
of action to two plaintiffs. Per Cur. The Court will not, 
in any inſtance ſuffer two cauſes of action to be joined in 
the ſame affidavit; in ſome caſes it would be a fraud on the 
ſtamp duties. At any rate, it is a vexatious proceeding 
againſt the defendant, becauſe he muſt take a copy of the 
whole affidavit. 


The defendant was held to bail on an affidavit, which Stinton v. 


ſtated, that “ the defendant was indebted to the plaintiff in Hughes, 
gol. under a certain agreement in writing, of ſuch a date, BR & 
by which the defendant agreed to forfeit the ſum of 5ol.” A 13. 


rule was obtained to ſhew cauſe why the ac etiam part of the 
writ thould not be ſtruck out, and the defendant diſcharged 
on common bail. Per Cur. This is in the nature of ſtipu- 
lated damages; but the plaintiff ſhould have ſhewn the breach 


of the contract; and not having done ſo, the defendant * 
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be {charged out of cuſtody on filing common ball be. 
there is no occation to ſtrihe out the ac etiam part of the 
writ, 

But where the plaintiff granted a leaſe of lank in He 
to one S. for a term of years, and the defendant rave a bong 
to the plaintiff in the penalty of So. conditioned that g. 
ſhould pay the rent at the days and times mentioned in th 
teaſe. And the plaintift afterwards brought an action againſt 
the defendants, and made an affidavit that 2, 300. de 


Long . Linch, 
Hil. Ter. 1 
Geo. 3. C. B. 
3A 154. 

a Black. 740- 


and owing to him for arrears of rent under the bab 
the Court held this affida vit ſufficient to hold the defendar: 
to bail. 

The plaintiff ſued out an original writ against the les 
Mute, and two &efendants, in which was a ſet of counts againſt thew, a 
— 85 1 fervtving partners of Gregory, and another ſet againſt they 
7 Kl. 363. 11) their own names only: tuo of the defendants were ov!. 

la wed, and the defendaut Mure was held to bail in 25-50, 
for money had and received by the four partners, Griggs 
being dead. The declaration contained counts ag4 int the de. 
fendants in their own right, without laying that they were 
the ſurviving partners of Gregory; whereupon a ruje nas 
obtained, calling on the plaintiffs to ſhew cauſe why i pro- 
ceedings ſhould not be ſet aſide for irregularity, and why an 
exoneretur ſhould not be entered on the bail piece. Per Cur 
J he plaintiffs have abandoned their right ta bail by the vario 
tion between the affidavit to held ts bail, and the declaratim; 
therefore the latter. branch of the rule muſt be made ab ſolite 


But we cannot ſet 


Formerly, ſuch an objection might have been 
taken advantage of by the defendants craving oyer of tie 
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tis declaration of promiſes made by them jointly with 
Gregory. 

ln an aFion brought by the aſſignees of a bankrupt to re- Parclay, T s!. 
cover a debt, they {wore to the debt in theſe words, {the n 
bankrupt having refuſed to make the afhdavit) © as ap- 0 %; B. 
tears to theſe deponents by the laſt examination of the bank- 4 Burr. 1992. 
rupt, and as th-ſe deponents verily believe.” And they alſo 
{a ore, that they themtelves had not received the debt, or any 
part of it, and that they believed it to be till due. An ob- 
jection was taken to the ſuficiency of this affidavit, and a 
motion made to diſcharge the detendant n common bail; but 
the Court, after taking time to contider, were clearly of 
opinion, that this affidavit was ſufficiently potitive to ſupport 
2 demand of ſpecial bail, „r the Court ought never to lay 
down a rule to be conſtrued to rigidly, as to put unreaſon- 
ave difficulties upon the ſuitors, — render them liable to 
nc netniences worle than thoſe which the rule was intended 
to prevent. | | 

d, where three aſſignees of a bankrupt brought an action Swaynev. Cram- 
azainſt the def ndant to recover a debt, and only an? of them gin 
nude an offidavit that the defendant was indebted to the 4 7+. FI 176. 
placr.tiffs tor goods fold, as appeared by the bankrupt's 
books, and as the deponent believed. On an objection being 
made to this affida vit for inſufficiency, the Court were clearly 
of opinion that it was ſufficient. And they obſerved, that 
the conſequence of not allowing it to be good, would be 
to prevent the aſſignee who made it, from arreſting the 
d&tendant at all, unleſs the other aſſignees would aſſiſt him. 

The executor of V. S. brought an action againſt th: de- Sheldon v. 
endant, to recover a debt due to his teſtator, and in order CERES BY 
o hold him to bail, the plaintiff made an athdavit in the fol- 1 T7. K l. 83. 
lowing words: That the defendant is juſtly and truly in- 
dbted unto this deponent, as the ſole executor of V. S. his 
late father, deceaied, in 1000l. and upwards, for money had 
and received by the defendant as receiver of the rents and 
protits of the ſaid VJ. S. deceaſed, as appears to this depo- 
nent to be the true balance upon the ſaid defendant's ſteward- 
ſkip account, by him delivere to this deponent, as executor 
of the ſaid V. S. and from the ſeveral articles of diſburſe- 
ment therein contained having been carefully examined with 
the youchers.”” To this affidavit it was objeCted, that the 
plaintiff has not added, that he believed the account to be true; 
and the Court were of opinion, that the affidavit was for 
wat reaſon inſufficient, The general rule is, that there muſt 
be a poſitive afhdavit ; the caſes of aſſignees, executors, &c. 
are by way of exception to that rule, and a party claiming 
under that exception, muſt ſhew a caſe where it has been 
allowed ; in theſe caſes, if he ſwears that he believes it to 
de true, that is as much as he can do; becauſe the _ 

acdon 
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action in general does not lie within his own knowledge. 
but there is no caſe where the aſhdavit has becn Moweck 1 
be ſufficient to hold the defendant to ſpecial bail, wihour add. 
ing the belizf of the party who mi1kes it. 
Roche, executor In the court of C. B. the affidavit to hold to bail was for 
of Burnett, v. 650l. due to the teſtator, as appears by his accounts : on its 
Cs Ci being moved to diſcharge the defendint on common hail, the 
a Black. 850, Court permitted a ſupplementary affidavit to be produced, 
that the plaintiff believed the ſaid ſum to be due. 


In what Caſes the Court will receive an Affidavit. 


K. v. Harriſon, TT is the practice of the court to receive affidavits againf 
M. Ter. 35 a rule for a criminal information without any title, until the 
Geo. 3. BR. 


rule is made abſolute, 
N. Lan , And it has been decided in R. v. Robinſon (1), that th 
Cole, Ea. Ter affidavite on a motion for leave to file a criminal informa- 
6 Geo. 3. E R. tion ought not to be entitled; and if they are, they cannot be 
Ter. Rep. 642. received (2); but the affidavits produced on ſhewing cauſe 
againſt the rule, may or may not be entitled; and all af 
davits made after the rule is made abſolute muſt be en- 


titled. 


Bevan +. Revan, A ſubmiſſion to an award having been made a rule of 
Ea. Ter. 30 court, there being no action, a rule was granted to ſhew 
Te Rep, box, cauſe, why an attachment ſhould not iſſue againſt the defen- 
diaant for diſobeving the award. The affidavits on which 
cauſe was to be ſhewn were objeCted to, becauſe they 
were not entitled in any cauſe; and it was ruled by tie 
court, that they could not be read, for if they were falſe, the 
parties could not be indicted for perjury. The defendant 
then objected on his part to the reading of the affidavits on 
which the rule was — for the 1 reaſon, becauſe 
they were not entitled in any cauſe; but the Court were ot 
opinion, that there was no proceeding in the court till the 
rule for the attachment was granted, and conſequently that 
the affidavits on which that rule was obtained need not be 
entitled in any cauſe. 
In moving for a prohibition, where the want of juriſdic- 


Buggin . Ben- r 8 ; 
tion appears upon the face of the proceedings, an affidavit 


net, Ea. Ter, 


7 Geo. 3-BR. to verify the truth of the ſuggeſtion is not neceſſary ; though 

N. 2035. every ſuggeſtion which does not appear upon the face of the 
proceedings, but is collateral and out of them, ought to be 
verified by affidavit, 

Rex z. Wood, Where there is a doubt upon the judge's report, as to 


tall, Mic. Ter. what paſſed at the time of bringing in the verdict, the aff- 
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(1) 1 Sirange, 704. 
(29 Sce alſo R. v. 4/men, Tr. Ter. 5 Geo 3. 6 Ter. Rep. 6 ; 
Avis 


lvit o 
livided 
tends 
ſuch al 
of wh 
that in 
ledge | 
having 
and th 

The 
by inſe 
real fi 
the th 
or lig] 
wally 
of the 
gave | 
produ 
they | 
detain 
peare: 
cOnce 
tae 3 
intend 


they 
ſtreſs 


towledge, 
lowed n 
hout add. 


| was for 
„ ON us 
| bail, the 
produced, 


2 


s aging 
until the 


that the 
nforma- 
annot be 
g Cauſe 
all af 

be en. 


rule of 
to ſhew 
e defen- 
1 which 
ſe they 
by tie 
alſe, the 
*fendan! 
avits on 
becauſe 
were of 
till the 
tly that 
not be 


uriſdic- 
iffidavit 
though 
of the 
t to be 


Affidavit. $25 


;its of jurors or bye- ſtanders may be received upon a mo- 11 Geo. 3. R.B. 
ion for a new trial, or to rectity a miſtake in the minutes. 5 F. 2667, 
But the affidavit of a juror, as to what he then thought or 

nt-nded, never can be read. 

A motion was made to ſet aſide a verdict, upon the afh- Vaiſe v. Delavaly 
Urit of two of the jurors, who ſwore that the jury being _ 8 wy 
vided in their opinion, toſſed up, and that the plaintiff's 1 7%, Feb. 11. 
fiends won; but the Court ſaid, that they could not receive 
ſuch an affidavit from any of the jurymen themſelves, in all 
of whom ſuch conduct is a very high miſdemeanor ; but 
that in every ſuch caſe, the Court muſt derive their know- 
ledge from ſome other ſource, ſuch as from ſome perſon 
having ſeen the tranſaction through a window, or the like, 
ind therefore the motion was refuſed. 

The Court was moved, that the ps/tea might be amended, Jackſon v. Wil- 
by inſerting the ſum of 611. inſtead of 3ol. agreeable to the 3 , 
real finding of the jury. It was an action of treſpaſs againſt ; R. 2 Ter. Rex. 
the theriff of Durham, for having unjuſtly ſold a coal-keel, 281. 
or lighter; it was proved at the trial, that the ſheriff had ac- 
ally ſold it for 311. but ſeveral of the witneſſes on the part 
of the plaintiff proved it to have been worth Gol. the jury 
gave their verdict for 3ol. damages. And now the plaintiff 
produced an affidavit made by all the jurymen, ſaying, that 
they meant to give the 3ol. as damages, for the ſeizing and 
&taining the veſſel. over and above the 311. for which it ap- 
reared that the veſſel had been actually ſold; and that they 
conceived the prothonotary would of courſe add the gol. to 
tie 311. and thereby make the whole 611. which the jury 
tended to give. But the Court refuſed the application, 
aying, that it would introduce a very dangerous practice, if 
ey were to admit ſuch an affidavit as this; they laid no 
ſtreſs upon its being made by all the jury, for it it could be 
made by all, upon the ſame principle it might as well be 
made by ſome; if any doubt had ariſen as ro the meaning 
of the jury, or if they had found a ſum inadequate to the 
5lue proved, the proper time for requiring an explanation 
was at the trial, but it was too late now; ſuch a practice 
ould be productive of infinite miſchief ; and it was better 
that the preſent plaintiff ſhould ſuffer an inconvenience, than 
that ſuch a rule ſhould be introduced. 

The defendant's bail and ſeveral other perſons made an Pede. Lang- 
adavit, that the bail entered into the recognizance at the qd 29 
inſtance and requeſt of the defendant's attorney, and upon , 278. ; 
his promiſe to ſave them harmleſs; notwithſtanding which * 
promiſe, their goods had been taken in execution on a judg- 
ment upon the bail-bond, for 170l. and upwards. The bail 
therefore moved the court, that the defendant's attorney 
might be obliged to make them ſatisfaction for the value of 


their goods, But the Court ſaid, This is only a breach of l 
paro 
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parol promiſe, and as there is nothing criminal. we can 
imerfere in a ſummary Way, bur you mult bring your ac. 


* - 122 1 
— ͤ — — 2 


tion. It was then moved hat the bail might have the af. . 5 
davit retwwrncd to thein, but the Court ſaid, It has „een D N "i 

F and is no filed, and become a record of the Court, ans WW... * 
| | tlierctore cannot be taken oft the ſile. 225 
The King v. Ihe defendant, who was keeper of a priſon, having been 1 x 
Sharpaeſs, Fa, convicted ot letting, a priſoner eſcape, was brought up to re. bby 
| — pany ceive judgment ; lien the counſel for the profecuiion off-r. Een 1 
| 223 © edtoread an affidavit in aggravation, which was made by a 100 
Fn perſon wito had been examined as a witneſs upon the tro 2 
5 And the Court were of opinion, that the affidavit was ad. Ely 
ql mithble; and therefore permitied it to be read, but gave the = 
| 5 detendant leave to anſwer it. N 
Þp The King v. An information had been granted againſt the defendant, | 5 
5 þ rms — for obitructing an exciſe-ofhcer in the execution of his duty, | "AE . 
| Ter. 32 Geo. 3. to which they ſuffered judgment to go by defiult, And ples, 
|| B. R. 4 Ter. being afterwards brought up for judgment, aff wits were * 
F Ad. 487. read on the part of the proſecution, in order to aggravate FI 
C the pumiihment. The counſel for the defendants wiſhed te a 
l have an opportunity of anſwering theſe affidavits, alleging, Pk 
| that they could not come prepared to anſwer the matter cf Ihr d 
which they could have no previous information. Bur Tas * 

Cour faid, It is not the practice, in general, i give the form, 

defendant an opportunity of anſwering at a future time, the Hh 

afkdavits produced by the proſecutor ; and as far as tleſe 4p 

affidavits had already gone, there was: no reaſon to break Melo 

through the general rule in this particular cafe. When a THI 

defendant is brought up for judgment, the only object which x 

the Court have in view, is to diſcover the real truth of the 2 

tranſaciion; and it is much mote probable, that that objec! three” 

will be obtained by the practice which has hitherto pre- erery 

vailed, which requires that each party ſhould come prepared 2 

to diſcloſe all che circumſtances of his cafe, than by a con- be bod 

trary practice, which would prove a ſource of infinite per- our 

jury. If, however, in the courſe of hearing the affdavis, aly « 

the Court ſhould be of opinion that any point is no: fully Sk 

and ſuſficiently explained, they will give the defendants an ele 

opportunity of explaining that part of the charge: ſuit x 

Lee v. Ganſel, An objection was taken to the reading of an afhdavit, be- ment 

Corp, 13. cauſe the perſon who made ut ſtood convicted of perjury. and etal, 

the c nviction was produced; but the Court held, that a con- A 

viction upon a charge of perjury is not ſufficieut, unſeis fol- keſen 

lowed by a judgment, becauſe upon a motion in arreſt ot tin | 

judgment. it may be quathed. duct. 

King v. ral. An aſſidavit worn betore the agent of the proſecutor can. being 

lace, Tr. Ter. not be received to ground an attachment on. A wiit 0 beld 


29 Geo. 3. BR. Habeas corpus had been directed to the defendant, to produce 
3 Ter. R:ji. 403. for 
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«tins a falſe return to which writ, the Court granted à rule 
„ew cauſe, why an attachment ſhould not iſſue againſt 
. But it appearing, that the affidavits on which the at- 

nent was moved for, were ſworn before the attorney 

{the proſecution, the Court thought they were not at li- 
erty to receive information from any ſource ſo connected 
ai te caule eſpouſed by that party. They had already 
mel the fame point in the caſe of Mr. Szuthies, re- 
coder of Colcheſter, 33 whom an attachment had 
kW moved for, for non-compliance with a writ of manda- 
„to grant an inſpection of the corporation hooks ; and the 
Curt added, that it it were poſlible to make any diſtinc- 
tn in theſe caſes, they {hould be more ready to admit it in 
de caſe of a Babcas corpus, like the preſent ; becauſe the 
et were veculiarly called upon to preſerve the liberty of 
te lubiect by every mcans in their power; but the rule was 


' rarible, and founded on che wifeſt and moſt obvious prin- 

if a rule to ſhew cauſe be diſcharged on an aſſidavit which Davis v. Cottle, 

cout ius an apſwer alle in iielh, the Court will not atterwards Mic. Ter. 30 

pen the matter ou an alhdavit which ditproves the contents of . oh ry _ 

ne former one. Thedefendlant obtained a rule to ſheyy cauſe, 6 

hy there ſhoull not be the like judgment as in caſe of a 

zonſuit, upon ap afhidavit which barcly Rated, in the uſual 

form, that the, plaintift had not proceeded to trial, after 

Wing viven notice of trial in the regular courſe; whigh 

we was diſcharged on ſhewing cautz, upon an afhdavit 

alclolang an agreement between the parties, made after the 

dice of trial, to diſcontinue the action an the defendant's 

227mg the plaintiff twelve guineas. And now the Court 

":4 moved to diſcharge the latter rule, upon an athdavit of 

aree perſons, denying the agreement in tete, and ditproving 

very fact contained in the plaintiff's affidavit. But Lord 

demon ſuid, if the plaintitf 's aſſidavit was untrue, he might 

de indicted for the perjury ; but that that was not a fuſpcient 

ound to induce the Court to open the matter again, as the 

auly object of it was the coſts. And he thought, tilat if it was 

uzyelted at the time, that ſuch an antwer as was made in the 

piclent inſtance to the rule for judgment as in caſe of a non- 

wt was falſe in fact, the Court would ſuſpend their judy- 

meat in it, till the matter was examined; therefore the Court 

uſed the rtile. 

A criminal information having been granted againſt, the The King . 

leſendant, he, befqre the trial at niſi prius, diſtributed cer- Jol fe, Tr. Ter. 

wn hand-bills in the aſſize town, vindicating his own con- 

duct, and reflecting on that of the proſecutor. This matter 

being diſcloſed to the judge at ni privs by an affidavit, was 

ld by him to be a ſufficient ground for putting of wn 
trial. 


31 Geo 3. B. R. 
4 Ter. Reg. 235. 
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trial, And that affidavit being returned to the court of 
King's Bench, they granted another information upon it 
againſt the defendant, conſidering the affidavit taken at 
niſi prius, as taken under the authority of the court. 


Agreement. 


N agreement in writing for a leaſe, though no leaſe 
was ever tendered by the leſſor or demanded by the 
leflee, is a good defence to an ejectment brought by the 4 
during the term. On the trial of an ejectment for lands in 
S. a verdict was found for the plaintiff, ſubject to the opi- 
nion of the Court, on a ſpecial caſe, ſtating, that on the 13th 
of March, 1758, W. by an unſtamped agreement in writ- 
ing, articled to grant a leaſe to the defendant for twenty-one 
years from Lady-day, 1758, at the yearly rent of 2201. That 
the defendant had been in rolſeſiion of the premiſes ever 
ſince, and paid the rent according to the agreement; but 
that no leaſe was ever granted by the leſſor of the plaintiff, 
or demanded by the defendant; and that on the 13th of Sep- 
tember, 1775, notice in writing was given to him, to quit at 
Lady-day, 1976. After arguing this caſe, the Court aid, 
the firſt point is, Whether this is a leaſe? Suppoſing it to 
be a leaſe, What would it avail the revenue ? if the court ot 
law ſays it is a leaſe, and therefore onght to be ſtamped; 
a court of equity ſays it is an agreement, and ſhall be 
read in evidence as ſuch, which it could not be if it were a 
leaſe, and void within the ſtamp acts. But it is an agree- 
ment for a leaſe for twenty-one years, and the defendant has 
been in poſſeſſion eighteen of them. Then the leſſor of the 
plaintiff gives notice to quit, and brings an ejectment. He 
has agreed for a valuable conſideration not to give notice, 
and ſhall he then give notice? There might be circum- 
ſtances perhaps which might let him in to maintain an eject- 
ment ; for inſtance, if he had tendered a leaſe, and the de- 
fendant had refuſed to execute it, whereby the plaintiff had 
incurred a loſs ; but here there is no ſuch circumſtance, and 
if the Court were to ſay that this ejectment ought to pre- 
vail, it would merely be for the ſake of giving the court of 
chancery an opportunity to undo all again. For if the 
leſſor of the plaintiff ſhould recover at law, equity wouli 
immediately ſet it right, and he would be obli ed to pay the 
coſts of both ſuits ; therefore let the poſtea be delivered to the 
defendant. 
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A paper containing words of preſent contract with an Goodtitle ex 
tereement that the leſſee ſhall take poſſeſſion immediately, and dem. of Etwich 


that a leaſe ſhall be executed in futuro, operates only as an 
agreement for a leaſe, and not as a leaſe itſelf. In an eject- 
ment, the leſſor of the plaintiff claimed under a demiſe made 
to him by Lord Abingdon, by deed dited in 1784, where the 
truſt of the term was declared to be for the benefit of credi- 
tors. The defendant claimed under a leafe, or an agree- 
ment for a leaſe, dated in 1779, which was prior in point of 
time to the demiſe under which the leſſor of the plaintiff 
claimed. The agreement, when produced in evidence, ap- 
peared to be written on paper unſtamped, and not under 
ſeal. It imported to be articles of agreement between Lord 
Abingdon and the defendant's father, by which Lord Abing- 
4m, in conſideration of a ſum of money to be paid by May. 
fold him the goods at his houſe at Rycot ; and the ſubſequent 
part of the agreement was as follows:“ And further, the 
faid Earl of Abingdon doth hereby agree to let, and the ſaid 
Richard May agrees to rent and take, for the term of ſeven, 
fourteen, or twenty-one years, in caſe the ſaid Earl ſhould 
ſo long live, at and for the rent of 1400l. a-year, to be paid 
half-yearly (the ſaid Earl to pay or allow all manner of 
tithes and taxes, both ordinary and extraordinary), all his 
eſtate, &c, at Rycot. It is agreed, the ſaid Richard May 
ſhall enter upon all the ſaid premiſes immediately, but nor 
commence payment of rent until Lady-day next. It is fur- 
ther agreed, that leaſes, with the uſual covenants, ſhall be 
made and executed by the parties, on or before Michaelmas 
next,” On the trial of the cauſe, this agreement was pro- 
duced as a leaſe, but it not being ſtamped, the counſel for 
the plaintiff contended, that it could not be read in evidence ; 
and the judge being of that opinion, the plaintiff had a ver- 
dict. The defendant afterwards moved for a new trial, up- 
on the ground, that though, in common parlance, this might 
be termed a leaſe, yet it was in law only evidence of a paro} 
demiſe, becauſe it was not under ſeal ; and that being only 
matter of evidence, it need nut be ſtamped. After argu- 
ment, THE CouRT were clearly of opinion, that this agree- 
ment did not amount to a leaſe ; there being an exprels ſti- 
pulation in it, that leaſes ſhould be drawn before Michael- 
mas. Therefore it was plainly not the intention of the par- 
ties, that the agreement thould operate as a leate ; but only 
that ir ſhould give the defendant a right to the immediate 
poſſeſſion, till a leaſe could be drawn. Had it been a leaſe, 
and as ſuch it was offered in evidence, we think the deter- 
mination was right, that it ought to be ſtamped; for as to 
de argument, that the word leaſe is inferted in the ſtamp- 
c, among other inſtruments which are all ſpecialties, and 
hat therefore it ſhall not be intended that the legiſlature 

Vor. I. Mm meant 


v. Way, Ea. Ter. 
27 Geo. 3. B. R. 


1 Ter. Rep. 733. 
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meant to include leaſes not by deed, we do not think an; 
uch intention can be inferred. The only object of the l- 
gillature, was to raiſe a revenue from certain things eny- 
merated, and there is no reaſon Why one of the thizgs 
ſhould be chargei rather than another; it is a mater d 


mere poſitye inſtitution, and as it falls within the words, 


there is nothing in the nature of the thing to take it out of 
them, But if we thought that this had been a ſurprize upon 
the defendant, and that by granting a new trial, we cou'd 
enable him to make ule of this paper as an equitable agree- 
ment, and to ſet it up as a valid objection to preclude the 


plaintiff from bringing his ejectmeut, perhaps we ſhouk! not 


retuſe it. The ground on which the defendant reſts lis title 
is this; it is ſaid, that the leſſor of the plaintiff only repre- 
ſents Lord Abingdon, it being a voluntary conveyance, and 
is to be conſidered as a truſtee for the defendant, and as ſuch, 


he ſhall not bring an ejectment againſt bis own c que 


truft ; but it we were to decide that, it would be going a great 
deal farther than has ever yet been done. Ihe only cate 
where this principle has been adopted, aye, where the leffor 
of the plaintiff has been clearly and uuequivocally 4 truſtec 
for the defendant, ſo that it would have been of courſe tor 
the court of chancery to have decreed a conveyance to him. 
Ie is not neceſſary for us to ſay what a court of equity might 
do in the preſent caſe, but thus much we may tay, that “ 
is not a mere voluntary conveyance to the leſſor of the 
plaintiff; for it is made to him as a truſtce for the benctt! 
of creditors, and it is the ſame as if a mortgage had been 
made to any individual creditor, and he had brought the 
ejectment. In that caſe it might perhaps be contended, that 
as each party had an equitable claim upon Lord Ab:nguor, 
whoever firſt got the legal title, ought not to be diveſted of 
it by a court of equity; but we do not mean to give ans 
opinion as to this. It is enough for us to ſay, that this be. 
ing. a leaſt, a doubtful equity fet up by the defendant againi: 
a legal title, this Court, or a judge at niſi privs, ought uot it 
interpoſe; ad therefore it would be nugatory to ſend it dow! 
to a neu ria. 

An ugteement reciting that A. in cafe he ſhiould be c- 


ten to certain premiſes on the death of B. would imme 
diately demiſe the ſame to C. declaring, that he did therety 
agree to demiſe and let the ſame, with a ſubſequent covenan! 
to procure à licence to iet from the Lord, operates as 4 
agreement for a leaſe, and not as an abſolute demite.—10 
an ejectment for certain copyhold premiſes at Hendon, the 
leſſor of the plaintiff proved payment of rent by the deten. 
dant, and the notice to quit, and there reſted the cat. Bot 
the defendant produecd a paper-writing, written upon ah 


agreement ſtamp, under the hand and ſeal of 1a ne 
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of whom the leſſor of the plaintiff purchaſed, whereby it 
was agreed, between Thomas Tidd ot the one part, and T: 
Clare (the defendant) of the other part (after reciting that 
AM. S. widow, was ſeized, for life; and the ſaid 7homas Tidd 
had agreed with Clare, that in caſe he ſhould be ſeiſed of, or 
entitled unto, the ſaid meſſuage, &c. on the deatn of the ſaid 
M. . he would immediately on her death demiſe and let the 
fame to the ſaid Clare, on the terms and conditions thereafter 
mentioned), It was by the ſaid Thomas Tidd agreed io demiſe 
aud let unto the ſaid T. Clare (the defendant) all, &c. to hold the 
fme premiſes to Clare, from and immediately after the deatn 
ofthe ſaid M. S. for twenty-one years, at and under the yearly 
rent of 121. 128. &c. And Clare, thereby covenanted to take 
the ſaid premiſes for the time above-mentioned, and to pay 
the ſaid rent in manner afcreſaid ; and that he, the ſaid Clare, 
before the expiration of the ſaid term of twenty-one years, 
would lay out 150l, in repairs, &c. &c. And the ſaid 
Th:mas 7 idd thereby agreed, that on the death of the ſaid . S. 
and on his becoming entitled to the premiſes, would procure 
n licence to let the premiſes, and that the ſaid Clare (the de- 
tendant) ſhould peaceably enjoy, &c. Lord Kenyon, Ch. J. 
who tried the cauſe, was of opinion, that this inſtrument 
amounted to a leaſe ; there being words of preſent demiſe 
contained in it; and therefore nonſuited the plaintiff. But, 
upon a motion for a new trial, his Lordihip ſaid, that having 
conſulted with the other judges, he was clearly convinced 
that he was miſtaken in the opinion which he had held at 
tie trial; and that they were all of opinion, that the infiru- 
ment in queſtion was an executory agreement only, and 
not a leaſe, for two reaſons : 1, For that it this was held 
to be a leaſe, a forfeiture would be incurred, which would 
de contrary to the intent of the parties, who have cautiouſſy 
guarded againſt it by the inſertion of a cor enant, that a li- 
cence to leaſe ſhould be procured from the lord. And, 2dly, 
That the ſtamp is conformable to the nature of an agree- 
ment for a leaſe, and not adapted to an ab'olute leate. A 
ew trial was therefore granted; and the cauſe being tried 
«gain, a verdict was found for the plaintiff, 
Words in an agreement, that + A. hall bald and enjoy, Roe ex dem. of 
xc,” if not accompanicd by reſtraining words, operate as lark u. Att. 
words of preſent demiſe.— This was an ejectment tried be- |," _— 
tore Lord Kenyon, Ch. J. at Appleby, wherein a verdict of T. S. a bank- 
was taken for the plaint ff, with liberty to enter a nonſuit, wt, Hil. Ter. 
il the Court ſhould be of opinion that the inſtrument, upon «ag — 
which the leſſor of the plaintitf claimed title, was only © np 
agreement for a leaſe, and not an actual leaſe. Ihe articles 
vere as follow: „ March 4th, 1783, articles of agree- 
ment between J. $. and D. Jaclſon, entered into in regard 
tv his fulling-mills, dryialting-mills, and other couveniences 
M'm 2 for 
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for carrying on ſaid buſin>ſs or trades, that the ſaid mills, &e, 
he ſhall enjoy, and I engage to give him a leaſe in for thiny- 
one years, from Whitſuntide, 1784, at the clear yearly rent 
of 110l. to be paid by two equal payments at Martinmas 
and \V hitſuntide following.”” A rule 1, having been oh. 
tained for entering a nonſuit, cauſe was ſhewn againſt it: 
and the queſtion was, Whether this agreement operated a; 
a preſent demiſe, or was only executory ? By the Court, I: 
is of great importance to the public that ſome certain rule 
ſhould be laid down, and that the queſtion thould not be float- 
ing, Whether a particular agreement ſhould be conſidered as 
a leaſe, or merely as an agreement for a leaſe ; and this 
muſt depend on the intention of the parties, as it is to be 
collected from the whole ot the agreement. Here the wore; 
are, * he ſhall enjry, and I engage te give him a leaſe, &.” 
And the ſingle queſtion is, Hhat was the intention of the pur- 
tres uſing thije expreſſions ? was it, that this agreement ſhou!d 
conter the legal intereſt; or was it not in their contempls- 
tion that there thovld be another inſtrument to give that le- 
gal intereſt ? The latter words clearly ſhew that it was the 
intention of the parties that there ſhould be ſome further ai- 
ſurance. It was in fer! at that time; and if a bill had 
been filed in a court of equity for a ſpecific performance ©: 
tac agreement, that court would nat have turned the plain- 
tiff round, and told him that he already had a legal and ex- 
ecuted contract, but would have decreed a lcaſe of the pie- 


miſes according to the agreement. If the former words in 


this contract had not been feſtrained by the engagement to 
give a leaſe in future, they would have operated as a per. 
tect leaſe : but as the parties agreed, the one to give, and 
the other to receive, a future leaſe, I cannot cenceive the! 
this vas intend-d to be a preſcut leaſe, Where the wor 
are, de preſentt, & | demile, &c.“ or an agreement, tha! 
„the party ſhall hold aud enjoy,“ and the party is imme- 
diately put into poſſeſſion, the landlord ſhall not afterwar: 
turn him out of poſſeſlion, and ſay that it was not a pre- 
{ſent demiſe; tor the permitting the party to enter is ſtrong 
evidence to ſhew that the landlord intended to give a pre- 
ſent intereſt, But where the words themſelves do not ne. 
cedarily imply it, and where poſſeſſion is not given, a 
there is no other act to manifeſt ſuch an intention, then! 
is merely an executory contract, Now here the Mots 
temſelves import an exec uta y agreement; for the ware, 
* tha!l enjoy,“ are followed by “ | engage to give him a 


leafe;” therefore the true expoſition ot the agreemen' 
and of the intention of the parties ſeems to be, th. 
this ſhould not operate as a preſent demiſe, but that ther: 
2 be a leaſe in future, Judgment of nontuit © 
ter. d. 
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„ Ke. If a tenant holds under an agreement for a leaſe at a Doe ex /m. ef 
virty- yearly rent, whereby it is ſtipulated that the agreement ſhall Bromfiels and 
rent continue for the life of the leſſor, and that a clauſe ſhall be F. rr, ß 
nmas nſerted in the leaſe, giving the leſſte's ſon power to take the C. 3 3.8, 
n ob. houſe for himſelf when he comes of age: the ſon muſt 2 77 K. 4. 6. 
ſt it; make his election in a reaſonable time atter he comes of 
ed a; ge — The plaintitt being entitled to an «ſtare for lite in the 

rt, I; premiſes in queſtion, entered into the following agreement 

rule with, the deiendant: „ March 3d, 1778, agreed this day ; 
float. with Mr, Leaper Smith, to let my houte in the Wardwick, 
ed as Nerby, at the yearly rent of thiity guincas, he paying taxes ; 

this the above agreement to continue during. my life, ſuppoſiug 

0 be it occupied by himſelf, or a tenant agreeable to me. Aclauſe 

rords tu be added in the leaſe, ta give my ſen d power te take the 

te,” houſe fer himſelf when he comes of age.” At that time the 

par- plaiutiff, Mary Bromfield, was unter coverture, but it was 

oil admitted, that the had the ſole management of her eſtate. 

pla- Br a leate, dated the 2d of January, 1770, Hary Bramſfeid, 

e- then Mary Fox, widow, had demited the premites in queſ- | 
s the tion to one John Tomlinſon, tor a term of ninety-nine years, 

al- from the 5th of April then next, if both the leſſor and lefſee 

had ſhou'd ſo long live; in which leaſe there was a claule, that | 
e ot it Samuel Fox, the ſon of the ſaid Aary, when he arrived | 
ain- at twenty-one, ſhould be defirous to live in the premiſcs, 

ex. then the — thould be void. Iamlinſan died on the 4th of 

pre- April, 1776, and on his death his daughter Conſtance conti- 

$ in nued tenant till the month of October, 1777, when the 

t to Ged; but previous to her death, the plaintiff, Mary, had given 

per- her notice to quit at the next enſuing Lady-day. The pre- 

and miſes continued in the poſſeſſion of ter executor, who paid 

tha! rent for the ſame to the piaintiff, Mary, up to the 5th of April, 

rds 1778; but about a fortuiglit or three weeks before that time, 

that de delivered up the poſſeſſion to the defendant, in order to ac- 

ne- commodate him, without any communication in that reſpect 

m0 with the plaintiff, Mary. Ihe detendant continued in poſſeſ- 

re- ſion of the premiſes, as tenant to the plaintitF, Mary., under 

one the agreement of the 3d of March, 1778. In the month of 

Ic March, 1786, Samuel Fox, her ſon, attained twenty-one, and 

ne- by a letter, dated the 2d of March, 1787, addreſſed to his 

and mother, he requeſted her to give the deiendant notice, the 

| 1! next Lady-day, to quit the houſe at Michaclmas following, 

Fu wiſhing to relide there himſelf; in purſuance of which re- 

G5, queſt, the plaintiff, Mary, on the 16th of March, 1787, gave 


tie defendant notice to quit at Vlichaelmas then next, itat- 
ing, that her ſon, being ot age, had {iignified his deſire to have 
the houſe; but the detendaut not comply ing with this notice, 
an ejectment was brought againſt him. And upon the trial, 
the plaintitF had a verdict ; but ſubject to the opinion of the 
Court on a caſe reſerved, containing the foregaing facts. 
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And the queſtion was, /F hether the plaintiff was entitled u 
recover ?. Per Cur. The only material queſtion is, Whether 
the plaintiff's ſon had ſignified his intention of reſiding in the 
houſe within a reaſonable time after he came of age? We 
are of opinion he did not; for it was nearly a year before he 
made his election. We do not mean to ſay, that he was 
bound to elect the day after he came of age: but he ſhoull 
have done ſo in a reaſonable time, otherwite one party would 
be at liberty to avoid the agreement at any time, while the 
other would remain bound by it. If a year be not too much, 
why not a year and a half? if within a week or a fortnight, 
that would be reaſonable ; but, without drawing the preciſe 
line what ſhall be reaſonable time, it is enough to fay, 
that the notice in this caſe was not given in a reaſon- 
able time. Therefore the peſtea was ordered to the de- 
fendant. 

If one covenant with another to do a certain act in con- 
ſideration of a reward, and the other prevent the ftipulatel 
thing from being literally performed, and accept of an equ- 
valent, he may be ſued for the reward, and the reaſon ot his 
non-compliance with the literal terms of the covenant may 
be averred.— The thip York, of which two of the plainitt 
were part-owners, and the third captain, had been treightcd 
by a charter-party between them and the Eaſt-India Com- 
pany, on a voyage from Lo::dun to India, and back again. 
On her return home, ſhe met with a violent ſtorm off Mat- 
gate, on iſt ſan. 177%, where ſhe was ſtranded, and ſunk 
under water; by this misfortune, a great part ot her cargo, 
conſiſting of falt-petre was loſt ; the principal part of the 
cargo that remained, which conſiſted chiefl ; of pepper, was 
greatly damaged by the ſea- water; but was got out of the 
ſhip, by perſous tent don by the Company, and brought 
to London in other veſſels ; where a particular proceſs was 
emploved, at a great expence to the Company, to reſtore it 
in ſome de ree, and render it marketable. The ſhip, after 
being ia a great meaſure unloaded, was with much difficulty 
raiſed out of tlie water, and arrived in the port of London, 
with a ſmall part of the cargo ſtill remaining on board. The 
plaintiſſs inſiſted, that ſhe had arrived at her port of di- 
charge, and had performed her voyage within the meaning 
of the chart-r-party ; and that, notwithſtanding the misfor- 
tune which h.d happened, and the loſs of part, and the da- 
mage done to the reſt of the cargo, they were entitled to be 
paid the freight of the goods ſaved, and the demurrage. The 


- defendants, on the other hand, - contended, iſt, That in the 


events which had happened, they were diſcharged from the 
payment of any freigut or demurrage. 2dly, That it they 
were liable tor any freight or demurrage, yet that, by certain 
clauſes in the charter-partv, they were entitled to deduct 

13 there! 701! 


Herefro! 
which \ 
which t! 
to Lone 
action 0 
party, t. 
parties 0 
on the te 
tis, we 
demurra 
party m 
(0 pay C 
in reſpe 
ſhipped 
not deli 
zy. V 
&c. in 

been {1 
dmniti 
Wheth 
the defe 
bringin 
were ta 
wile co 
theſe 1f 
charter 
allowed 
venant 

caſe, an 
arrives 
maſter: 
Cer 

agreed, 

river T 

and en 

fad, th 

mmey | 

The f. 

the 2d 

all | 

houſes 


ſuch [ 


able Ic 
made 
to the 
by an 
cargo 
pan | 
on {ui 


Agreement, ;. - == 


therefrom the value of the goods los, the loſs upon thoſe 
which were ſaved in a damaged ſtate, and the expences 
which they had been put to in getting thoſe damaged goods 
to London, and rendering them marketable, A common 
action of covenant was at tirſt brought upon the charter- 
party, to which the defendants pleade ; but afterwards both 
parties conſented to try the quel ion in diſpute bete een them, 
on the four following feigned iſſues: iſt, Whether the plain- 
ifs, were or were not entitled to ary, and what, freight or 14 
gemutrage, in reſpect of the ſhip and voyage in the charter- 

party mentioned ? 2diy, Whether the plaintiffs were liable 

o pay or allow to the «ei:ndan's, any ſum or ſums of money, 
in reſpect of the goods and merchandizes which had been 

ſhipped on board the ſaid ſhip, and which had been loft, or 
not delivered to the defendants on her arrival in England ? 

3y, Whether the plaintiffs were liable to pay or allow, 
&c. in reſpect of a certain quantity of pepper which had 
been ſhipped, &c. and which had been prejudiced, wet, and 
damnitied, before the arrival of the thip at London? -qthly, 
Whether the plaintiffs ought to pay, or make ſatisfaction, to 
tie defendants, for the expences they were at in laving, and 
bringing to London, certain goods and merchandizes which 

were taken out of the ſhip when ſhe was ſtranded, or other- 

vile concerning the ſaid goods? "The defence on the firſt of 
thefe iſſues was founded on the two following clauſes in the 

- charter-party : 1ſt, * As touching the freight to be paid or 
c allowed by the Company, it is agrecd, and the Company co- 
yenant with the ſaid part-owners, that the Company shall, in 
| caſe, and upon condition, that the ſhip performs her voyage, and 
; arrives at London in ſafety, and the ſaid part-owners and 
| maſters do perform the covenants on their part, and not 
| ccherwiſe, pay the freight herein mentioned.“ 2dly, © It is 

| agreed, that in cafe the ſhip docs not arrive in ſafety in the 

nver Thames, and there make a right delivery of the whote 

and entire cargo and lading on board the ſaid ſhip, as atore- 

ad, the Company hall not be liable to pay any of the ſums of 
umey bereinbefore agreed to be paid for freight and demurrage. 

The following clauſe was the foundation of the defence on 

the 2d iſſue. & And if any of the homeward-bound cargo 

hall be bt, or undelivered into the faid Company's wares 
houſes at the ſaid ſhip's arrival in England (except thar no 
ſuch payment ſhall be made if there happens an uiter mevit- 
able lots of thip and cargo, nor {hall any other payment be 
made for ſuch gocds as ſhall neceſſarily perith, or be caſt in- 
to the ſea, for the preſer vation of the ſhip and cargo, than 
dy an average to be borne by ſhip, freight, demurrage, and 
cargo), the part-owners and maſters thall pay to the Com- 
pa te prime coſt of the goods, and 3ol. for every 100l. 
on {uch prime coſt.” On the 3d iſſue, the defendants relied 
nr on 
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on the following clauſes: « But if any of the homeward. 
bound cargo, when delivered into the Company's ware. 
houſes in England, all be found to be prejudiced, wet, er 
damnified, by any occaſion or accident whatſoever, it ſhall be 
lawful for the Company to retuſe ſuch goods, and in ſuch 
caſe the part-owners and maſter ſhall take them, and allow 
to the Company the ſums which they are, invoiced at, with 
charges, cuſtoms, and duties; and in ſuch caſe the Com- 
pany ſhall pay no charges or freight for the ſaid goods ſo 
prejudiced, wet, or damnified, unleſs in caſes of damaged 
pepper, which the part-owners and maſter are to allow tlie 
ompany for, at the current price of ſound pepper in Lon- 
don, and the Company are to pay the freight and charges 
on ſuch pepper, as if it were not damnified. But the parc- 
owners ſhall not be charged with any ſum of money, in ge- 
ſpect of goods damaged on board the ſaid ſhip, but ſuch s ſhall, 
by the condition and appearance of the & package thercot, or 
by ſome other reaſonable proof, appear to be ſhip-Jamaze ; 
any thing herein contained to the contrary thereot in any 
wile notwithſtanding.” Then comes a proviſion tor paying 
demurrage to the owners, if the ſhip ſhould be diſpatched 
{afe from the Malabar coaſt, and ſhould not make the paſ- 
ſage in a limited time; and this proviſo adds, “ and the 
owners ſhall not be reſponſible for any damage that may 
happen to the homeward-bound cargo, occaſioned by ſuc late 
diſpatcb. On the trial of theſe iſſues, the jury found for 
the plaintiffs on the three firſt, and for the defendants on 
the laſt. -The defendants, however, thought proper to move 
for a new trial on all of them; and after the caſe had been 
fully argned, THE CouRT ſaid, They bad no doubr, but 
that if the delivery at Margate was, in the contemplation 
of the parties, ſubllituted for a delivery at London, it might 
have been avcrred in an action of covenant ; becauſe there 
can be no material fact in a cauſe, which may not be put 
upon record, or given in evidence on the general iſſue. 
The Company were not liable to any imputation; the part 
they took, when the calamity happened, was what huma- 
nity and juſtice required, and could be of no prejudice to 
either fide, The. charter-party is an old inſtrument, in- 
formal, and by the e e of different clauſes, at di- 
ferent times, inaccurate, and ſometimes contradictory; but 
like all mercantile contracts, it ought to, have a liber! in- 
terpretation, In conſtruing agreements, there is no difference 
between a court of law and a court of equity ; a court of 
equity cannot make an agreement for the parties, it can only 
explain what their true meaning was; and that is alſo the 
duty of a court of law. The jury were told at the trial, 
that the inſtrument muſt have a liberal conſtruction, accord- 
ing to the true intention; and that conſtruction was — to 
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them, more than in common caſes ought to be done; be- 
cauſe the province of conſtruing written inſtruments be- 
Jongs to the Court. On the point of ſhip-damage, the 
learned judge who tried the cauſe had conuderable dow b.s, 
which he ſtated fully to the jury. I he Compny.have no 
thought fit to bring the caſe before the Court, but up u 
bearing the argument, we are cle:r that the verdict was 
right on all the iſſues. As to the firſt, the Company, by re- 
raving part of the cargo, have waived all objettions concerning 
the delivery. The principal queſtion is, J/hether the own- 
ert are te pay 2 the damage occaſioned by the florm, which 
was the aft of God ? and this mult be determined by the in- 
tention of the partics, and the nature of the — It is 
a charter of freight, the owners let tneir ſhips to hire, and 
there never was an idea that they inſured the cargo againſt 
the perils of the ſe2, The Company ſtand their owa 1a- 
ſurers. Words muſt be conſtrued-according to the ſubject- 
matter, What are the obligations upon the owners, which 
ariſe out of the fair conffruction of this charter-party ? 
Why, that they ſhall be anſwerable for damage incurred 
by their own fault, or that of their ſervants, from defects in 


the ſhip, or improper ſtowage, ſuch as mixing commodi- 


ties together which hurt one another, &c. But if they were 
liable tor damages occaſioned by ſtorms, thy would be- 
come inſurers, not freighters; many of the dithculties which 
heve been raiſed, are occaſioned by the multiplicity of un- 
neceſſary words, introduced with a view to be more expli- 
ct; an effect which often ariſes from the ſame cauſe in acts 
of parliament, It fecms the queſtion had occurred in the 
year 175% and a clauſe mentioning ſhip-damage was in- 
troduced, in order to fix the riſquæs for which the owners 
were to be anſwerable; and that olauſe rides over all the 
former part of the charter-party. As to the other point, of 
the goods 5 the whole is one entire contract, and muſt be 
underſtood in a manner conſiſtent with itſelf; for it never 
could be intended, that the owners ſhould be protected 
trom the leſſer loſs, and remain anſwerable for the greater. 
An agreement to accept a bill on certain conditions is diſ- 


* La 4 — — nd 
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au action brought againſt the defendants, who were part- Geo. 3. R K. 
ners, as the acceptors of fix bills of exchange, to the amount Dag. 296. 


of 32001. , The facts of the caſe were theſe; the defendant 
R. H. happening to be in the illand of Dominica, on the 
17th of April, 1778, wrote the following letter to his partner 
J. H. in London: «„ As our friends, Vance, Caldwell and 
Vance (who were merchants in Dominica) have made pur- 
chaſe of about 100 hogſheads of prize tobacco, and pur- 
pole ſhipping them, or as many of thein as they can get, by 
tis convoy, I have agreed, that on their giving yoy orders 

tor 
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for inſurance on any part of the ſame, and ſending bills 9. 
lading conſigned to you in London, what bills of exchang: 
they dra thereon, at the rate of 8ol. per hogſhead, frun 
ninety days to ſix months' fight, as thall be determined, il 
be duly accepted and paid by you, and doubt not your pune. 
tual adherence thercto.”” On the 1ſt of Ma following, 
Vance, Caldwell and Vance, rote to the defendants, order. 
ing imurance upon 40 hogſheads of tobacco, 36ool. without 
taking any notice of having drawn any bills. This letter 
was received on the 6th or 7th oi July, and in conſequence 
thereof, 7. H. got the ſum mentioned inſured for a pre- 
mium of 3ogl. On the ſame firſt of May, Vance, Calduel! 
and ance, wrote another letter to T. H. appriſing him, that 
they had drawn ſix bills of exchange for 32091. in conſe- 

uence of R. H's letter, payable to Robert Vance, and in- 
dorſed by him to the plaintiff, drawn on 40 hogſheads of 
tobacco. This letter was received on the 10th of July: on 
the Iich the bills arrived; and were preſented for accept- 
ance, together with X. Fs letter of the 175th of April. 
T. H. refuſed to accept them, and after a negociation of 
two or three days, a memorandum was ſigned by the plain- 
tiff, which after ſtating the bills, * in theſe words: 
& Whereas 40 hogſheads of tobacco have been conſigned 
to Meſſrs. 7. and R. Hunt, on account of the above bills, 
and they being apprehenſive that the net proceeds thereof 
may not be ſufficient for that purpoſe, have refuſed to ac- 
cept the ſaid bills; we therefore accept the bill of lading of 
the ſaid forty hogſheads of tobacco, and the policy of inivr- 
ance for 3600!. to cover the ſame in cafe of loſs, being va- 
lued in the ſame policy at gol. per hogſhe id, both which we 
now acknowledge the receipt of, and that we will apply the 


net proceeds, when in cath, to the credit of Mr. Robert 


Lance, as far as the ſaid proceeds will go in part payment of 
the above bills. X. M. for ſelf and late Co.” The u- 
bacco afterwards arriving, was received -and ſold by the 
plaintiff, aud produced only about 1400l. But the oc. 
caſion cf the difference between this ſum and the valued 
price, in R. H's letter, did not appear. Upon the tral 
of the cauſe, it was inſiſted, on the part of the plaintiff, 
that R. H's letter of the 15th of April, was a virtual ac- 
ceptance of the bills, and that nothing had happened to diſ- 
charge that acceptance; that therefore the plaintiff, as the 
holder of the bills, was entitled to receive the difference be- 
tween their amount, and the amount of the price for which 
the tohacco was ſold. On the other hand it was contended, 
that the letter did not amount to ſuch a virtual acceptance 
but. if it did, that the memorandum had cancelled it. The 
verdict was for the defendants, whereupon the plaintifi 


moyed for a new trial; and after argument, Per Cur. The 
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lefence at the trial was, that the tobacco was not of the ſti- 
pulated value, and that the Hunts never meant to be in ad- 
rance for the drawers; and there is no doubt, but an agree- 
ment to accept may amount to an acceptance, and it may be 
couched in ſuch words, as to put a third perſon in a better 
condition than the drawer. For it one man, in order to 
give credit to another, makes an abſolute promiſe to accept 
his bill, the drawer, or any other perſon, may thew ſuch 


promiſe upon the exchange, to get credit; and a third per- 


jon, who ſhould advance his money upon it, would have 
nothing to do with the equit bie circumſtances which might 
ſubliſt between the drawer and the acccptor. But an agree- 
ment to accept, is ſtill but an agreement ; and if it is condi- 
tial and a third perſon takes the bill, knowing of the condi- 
ns annexed to the agreement, he takes it ſuljecl to ſuch condi- 
tims, Here were many things ſpecific as the conditions of 
this acceptance; the inſurance, the bills of lading, the con- 
ſgnmcut, a certain number of hogſheads to be delivered, 
aud oi a certain value to be rated by the hogſhead. On 
the face of the agreement, it ſeems that the meaning of the 
parties was, that the tobacco to be conſigned ihould be worth 
ol, per hogſhead. Prize tobacco mult, at that time, have 
meant American tobacco; and it is well known, that there 
52 great difference between the value of American tobacco, 
and what comes from the French iſlands. In this caſe, the 
difference is immenſe ; for the produce of the tobacco con- 
hgned, was only about 14col. It is plain, that the Hunts 
never meant to be in advance; and /e great a difference in the 
value is ſuch a fraud, as wil! entitle the defendants to relief 
againſt the agreement. But as to this, the reſt of the Court 
bare doubted ; chiefly becauſe there is no evidence to ſhew 
how the decreaſe in the value aroſe, whether from the in- 
teriority of the quality, or the fluctuation of the market; if 
It aroſe from the buying up refuſe tobacco from the French 
Weſt-Indies, the fraud would be manifeſt. But the reſt of 
Court are extremely cicar, that the ſecond inſtrument 
made an end of the whole, and the grounds and reaſons are 
vnanſwerable. As to that part of the cafe it ſtands thus: the 
unts ſay, © we are not bound;” it is an impoſition, the 
tobacco is of an inferior value, for the letter repreſents it as 
worth Sol. per hogthead, the inſurance makes it gol. per 
logſhead; and it turns out not to be worth 40l. per hogſhead. 

If Maſom had meant to ſay, © you are liable, and ſhall pa 
le bills,” what would his conduct have been? He would 
tare left the policy of inſurance, and the hills of lading in 
ar hands, and ſued them upon the acceptance. he 
temptation to accept was the commiſſion on the conſign- 
ment, and they were to have the ſecurity of the goods, agd 
the 
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the inſurance; but the plaintiff undoes all this, and ſays, 
« then I will take all from you, ſecurity, commiſſion, &c.“ 
This was ſaying, & I will ſtand in your place, but not ſo 
as ro be 4 for more than the produce of the to- 
bacco.“ It is impoſſible that the defendants could mean tg 
accept, without any benefit or ſecurity, We are all there. 
fore clearly of opinion, that this made an end of the agree. 
ment. 

If the owners of different ſhips agree to indemnify each 
other to a certain amount, if any of their ſhips ſhall be lo}, 
and one of them ſells his ſhip, which is afterwards loſt, tle 
others are not liable, unleſs the vendor has ſold (together with 
the ſhip) his intereſt in the agreement of indemnity. In an 
action of debt on bond, the condition appeared to be, that 
the defendant and ſeveral other perſons, being owners, or 
part-owners, of different ſhips in the coal trade, had en- 
tered into an agreement, by which they promiſed and agreed, 
each with the other, and the heirs, exccutors, and admini{- 
wators of each other (without adding affigns), that if at any 
time within three years, any of theſe different ſhips, being 
employed in the coal-trade, ſhould be taken, ſunk, burnt, or 
deſtroyed by an enemy, the other co-obligors ſhould, the her. 
ter to enable the owner of ſuch ſhip to ſuſtain the Joſs pay 
the ſum of 500l, to ſuch owner without adding, and his d, 
ſigns), ſuch co-obligors contributing thereto in equal thares, 
The condition therefore was, that the obligors, under the 
penalty of 500l. to be paid to A. as a general truſtee for all, 
ſhould perform and keep the agreement. The defendant 
then pleaded, that D. one of the co-obligors, and ſole owner 
of one of the thips, c:illed the N. had fold and aſſigned his 
ſhip, and all his right, title, and intereſt therein, after the 
date of the bond, to . That none of the other ſhips had 
been taken, ſunk, burnt, or deſtroyed; that the defendant had 
performed the agreement with the owners of the other 
ſhips; that from the time of the date of the bond, until the 
ſale of D's ſhip, and while D. had any intereſt in her, ſhe 
had not been taken, ſunk, burnt, or deſtroyed ; and that 
during all that time, the defendant had performed the agree- 
inent with D. To this plea the plaintiff demurred gene- 
rally; and, after argument, THE Covar ſaid, There was 
no difficulty as to the form of the action, becauſe the bon 
was made to a truſtee. But if the agreement was trant- 
ferred, we have not the whole caſe upon the record. It tt: 
ſhip was fold without an aſſignment of this agreement, D. 
had the value independant of the agreement; and therciors 
it remained a mere wager with reſpect to him. If P. really 


. aſſigned the agreement, and was damnified by the alga 
Ning upon him for the benefit of it, the plaintiff ought t“ 
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have replied the fact. The Court therefore gave him leave 
to withdraw the demurrer, and reply, on the payment of 
colts, 

In an action on the caſe upon articles, ſomewhat ſimilar Ree ». Cole, 
to the agreement in the laſt caſe, the defendant pleaded, that — wg 
the plaintiff had parted with his ſhip. To this plea the , Dux. 385 
plaintiff replied, that he had agreed with the purchaſer to (a. 179) 
bey him $gool, if the ſhip was loſt within three months, 
and therefore was intereſted. The defendant demurred to 
this replication ; but the Court gave judgment for the plain- 
tiff, becauſe he continued intereſted, in conſequence of his 
agreement with the purchaſer. 

By an expreſs agreement, the obligee of a bond to ſecure an Webder +. Ban- 
annuity, may waive the forfeiture for non-payment on the 2 = Ter. 
day, ſo as to be entitled to recover againſt the obligor; al- 1 Dag. =_ : 
though the obligor has been diſcharged under an inſolvent 
&btors' act, between the time of the forfeiture, and the 
commencement of the action. This was an action on a 
bond. —Plea that the plaintiff ought not to have any execu- 
tion againſt the perſon, or perſonal eftate, ef the — 
except money in the funds, or money lent upon real ſecurity only, 
becauſe the debt was contracted or due before the 22d of 
January, 1776; mentioned in a certain infolvent-aQ, and 
chat he was in cuſtody before the iſt of January, and after- 
wards diſcharged, according to the above act, on 29th 7uly, 
1776.—By the replication it appearcd, that the bond was for 
the payment of an annuity of 3ol. per annum, by the defendant 
#nd another obligor, in quarterly payments, on 11th Janu- 
ary, 11th April, 11th July, and 11th October: that on 14th 
Fuly, 1776, 71: 108. for one quarterly payment, and fo of 
other ſubſequent quarterly payments, on 13th October, 1776, 

Iich January, 1777, and 11th April, 1777, became due; 4) 
reaſon whereof the bond became forfeited, and fo concluded witl: 
A verification, After this replication, there was an entry f 
judgment on the record, for want of a plea in bar to the 
action, but with ſtay of execution until the plea depending 
between the parties was determined.—Re<joinder, that before 
22 January, 1976, 71. 108. for a quarterly annuity became 


due, whereby the bond was forteited, and the debt accrued 


before 22d January, 1776. The ſurrejoinder admitted, that 
the 71. 10s. was due before 11th January, 1776, but that the 
plaintifF at the inſtance of the detendant, agreed to give him 
day of payment til! 18th April following, and that he did, at 
tie inſtance of the defendant, waive and relinquiſh any for- 
feiture of the bond; and that the defendant by reaſon of the 
premiſes, was acquitted and diſcharged from ſuch forfeiture.— 
Rebutter, by which (proteſting that the ſurrejoinder was in- 
ſufficient, and that the defendant never requeſted the plain- 
tiff to give ſuch day of payment) the defendant favs, that the 
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71. ros. in the ſurrejoinder mentioned was not paid tg the 
plaintiff, &c. Upon this iſue was joined; the cauſe vis 
tried, and there was a verdict for the plaintiff: afterwarks 
judgment was moved to be arreſted, on the ground that de 
bond being once forfeited, the debt became abſolute, and 
could not be again made contingent by any waiver of the 
forfeiture, on the condition of payment at a future day; at 
leaſt it continued abſolute till the compliance with the con- 
dition, which was not till after the inſolvency ; therefore hz 
tact of the compliance with the condition after the inſol- 
Vency was immatcrial, and the plaintiff ſhould have demur. 
red to the rebutter, inſtead of joining iſſue on an immaterial 
fact: that the Court ought therefore to avoid a repleader,— 
Per Gur. It is à rule never to grant a repleader when the iſſue 
is found againſt the party tendering it. — Rule diſcharged, 
After wards the defendant being taken in execution, it was 
moved that he might be diſcharged out of cuſtody, on the 
ground, that though the defendant by imprudently taking 
Iſſue on an improper fact, had failed in his defence to the 
execution againſt his perſon, yet he was clearly entitled to 
be diſcharged under the inſolvent-act: on the other hand, 
it was ſtated that it appeared at tlie trial, that a note had 
been given to the plaintiff for the payment both of the quai- 
ter due 11th ſunuary,' 1776, aud of chat which was to be- 


come due on the next quarter-day, and that the plaintiff by 


taking this note, muſt be conſidered as. 2 agrecd to give 


further day of payment. Lord Mansfield, 


H. J. ſaich he 
thought the: note would have been evidence of ſucl; an 


agreement, if iſſue had been joined on that fact, and that 


Abernethy . 
Landale, Mic. 
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there was no doubt but the party might waive the forfeitute, 
and accept what he was equitably entitled to. Rule di- 
charged. | 

If an officer or ſailor, in conſideration of certain wages, 


and of certain ſhares of all prizes which may be taken by 


a letter of marque, in the courſe of a cruiſe, enters en 
board, and ſubloribe⸗ certain articles, by which, among 
other things, it is agrecd, between the captain and them, to- 
gether with ſeveral other perſons, as the officers and crew 
of the ſhip, that they ſhall repair on board, and proceed in 
the ſhip, and duly ſerve in their ſeveral capacities and ſta- 
tions, in her then intended voyage from London to the coat 
of Africa; and-at and from thence to ſuch place or places in 
America, as the maſter for the time being ſhall direct, ar 
from thence back to the port of London, or ſome other her 
difcharging-port in Great Britain; and that the wages, or 
monthly pay, to grow due to the officers, ſailors, and others 
belonging to the 2 for their ſervices on board during that 
voyage, ſhall be paid to and accepted by them in manner 


following, viz. one-half part thereof at the port of 4 
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of the negroes in America, and the remaining part thereof, 
ind alſo the wages which ſhould afterwards become pay- 
ible, within thirty days next after the ſhip's arrival at her 

n of diſcharge in Great Britain: in this caſe, if the ſhip 
's taken before ſhe compleats her voyage, the officers and 
crew are not entitled to any part of their wages. — This was 
an action brought by the plaintiff, who had entered on board 
the defendant's letter-of-marque as a ſecond-heutenant, 
and ſubſcribed articles of agreement to the above effect; 
the fats were theſe : the ſhip ſailed from London on 25th 
May, 1779, and afterwards took a veſſel, of which the 
plaintiff was appointed prize-maſter; he carried her into 
Lilbon, where he remained till January following, in the 
cre of this prize and her cargo, and until the ſame were 
lifpoſed of by the agents of the owners of the letter ot 
marque, and he afterwards took his paſſage to England, and 
arrived on the 15th of February. The letter-ot-marque, 
an the third of September, was taken by two Spaniſh men- 
of-war, in her hes to the coaſt of Africa, after the time 
limited for the cruize had- expired, and before her arrival at 
any port of delivery or diſcharge. The plaintiff therefore 
demanded of the defendant his wages, from the day that the 
ſhip ſailed, to that of his return to England, and upon re- 
fulal brought his action; on the trial he obtained a verdict, 
ſubje&t to the opinion of the Court, upon the caſe above 
faced, After argument, and time taken to conſider, THE 
CourT were of opinion, that as a ſailor on board a ſhip on 
a trading voyage, the plaintiff was entitled to nothing; for 
eight is the mother ot wages, and the ſafety of the thip is 
the mother of freizht. But the plaintiff's countel endea- 
roured to ſupport his caſe on another ground, and contended, 
that he was entitled to a ſum cqual to his wages, upon the 
quantum meruit for his care of the prize; the queſtiou then 
was, Whether he could now make any demand 1n the nature 
of wages, from the time that he had the care of the prize * 
Per Cur. The ſhip ſet out in à double capacity, the was 
to perform her trading voyage, and to carry negroes from 

frica to America; but before that, ſhe was to cruize tor 
tiree months as a privateer. All demand on account of the 
trading voyage is gone. and in her character as a privateer, 

e crew: were entitled to no wages; for they all run equal 
riques, ' and took their chance of their reſpective ſhares in 
prizes ʒ therefore the poſlea mult be delivered to the defendant. 


An agreement in writing to put in good bail for a perſon 2 
anelted on meſne proceſs, at the return of the writ, to ſur- - 


render the body, or pay debt and colts, made by a third per- 


durging the party arreſted, is yoid—R. S. being __ 
or 
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for 35]. at the ſuit of J. T. the defendant, a friend of his, 
gave a written undertaking to the ſheriff's officer (the plan- 
tiff) either to put in good bail, or ſurrender the body, or 
pay the debt and cofts, before the return of the writ; and 
upon the faith of this undertaking R. S was liberated. But 
the terms of it not being complied with, the officer (tlie pre- 
ſent plaintiff) was compelled, by force of an attachment 
iſſued againſt the ſheriff, to ſatisfy the plaintiff in the aclion, 
his debt and coſts amounting to 441. The officer therefore 
brought an action againſt the defendant, upon his under. 
taking; and the queſtion was, Whether he was entitled 
to recover in ſuch action? After argument, THE Cougar 
held, That this undertaking was void, conſidered in even 
point of view. The cales reſpecting executions of fer 
Facias, or perſons in execution on capras ad 'ſatisfacientun, 
do not affect this queſtion; becauſe the ſtatue ſpeiks 
only of periogs arreſted on meſne 3 The ſtatute ot 
23 Hen. 6, requires the bond to be giyen to the {heriff, 
as ſuch, for the appearance of the party, and for no other 
purpoſe ; and it there be any other condition expreſſed in the 
bond, it is void. This undertaking therefore is bad on both 
grounds, for it is not given to the ſheriff himſelf, and it is 
or ſomething independent of the defendant's appearance. 
The ſtatute * not authorize fheriffs* batliffs to take obli- 
gations for the appearance of perſons arreſted ; it exprefily 
mentions the bailiff of a franchiſe, and means only thoſe ot- 
ficers who have the return of proceſs; for where the pro- 
ceſs is directed to the ſheriff, the ind-mniry muſt be to him. 
Then as to undertakings by attornies, it is true that this 
court will not ſuperſede an act of parliament by any reguia- 
tions of their own, concerning the officers of the court; bu! 
that is not the caſe with reſpect to the practice againſt a: 
tornies. The ſtatute ſpeaks only of obligations given to tit 
ſheriff, and does not extend to ſuch as are given to ths 
party. In Sid. 132, and 1 Lev. 98, the promiſe to ti. 
bailiff was good, becauſe it was made on the part of the 


plaintiffl. And ia Hall v. Carter. 2 Med. 304, it 1 ſaich 


that though the ſheriff cannot take a bond in any other form 
than that preſcribed by the ſtatute, yet the part himſelf may. 
The diſtinction therefore is between thoſe caſes, where the 
undertaking is given to the plaintiff in the cauſe, and where i 
is made to the theriff; for in the latter caſe, the form of the 
ſtatute muſt be ſtrictly «purſued. Where an application 15 
made againſt an attorney upon his endertaking, it is made /y 
the plaintiff to compel the perſormance of a contract en- 
tered into with him; and on that ground it is valid. The 
rule of the Court therefore ſtands perſectiy clear of the re- 
gulations of the act of parliament, The peſlea was ordered to 
the defendant. . N 1 . 
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18 Where a leaſe comes to the hands of the r leſſor by Smith v. Map- 

din n agreement entered into between him and the aſſignee of 3 cog 5 

„ ot the original leſſee, © that the leſſor ſhould have the premiſes ꝑ̃ R. 1 Ter. Reps | 

and as mentioned in the Teaſe, and ſhould pay a particular ſum 441. | 
But over and above the rent annually; towards the good-will al- 

pre- ready paid by ſuch aſſignee; ſuch agreement operates as a 

ment ſurrender of the whole term. The plaintiff being poſſeſſed 

Wo, certain premiſes for a long term of years, by indenture of 

efore kaſe, dated the 25th March, 1783, demiſed the ſame to 

nder Ribert Swin, from the date of the leaſe, for the term of 

titled eight years, at the yearly rent of 311. 10s. payable quarterly. 

WRT Under this leaſe Stoin entered, and took poſſeſſion; and be 

eren indenture, dated the 12th of April, 1785, in conſideration of 

722 145]. 138. he aſſigned the premiſes to 77 Swin, for the re- 

run, minder of the term; who afterwards, by indenture, dated 

peaks the bth of July, 1785, aſſigned the ſame over to Sellan. Un- 

te of &r this aſſignment Hellon entered, and took poſſeſſion; and 

erif, was afterwards applied to by the plaintiff, the original leſſor, 

other to take the premiſes ; whereupon the following agreement 

in the was entered into between Sellan and Ann Smith, as agent for 

both her huſband, the plaintiff: viz. © Agreement between Mr. 

N & Smith and Mr. Sellan, for the Folly Sailors at Rotherhithe ; 

ance Mr. Smith to have the houſe on the terms as mentioned in | 
obli. the leaſe, and to pay 8l. 10s. over and above the rent an- 

refgly wally, towards the good-will already paid by Mr. Sellan.“ 

ſe of. Under this agreement, the plaintiff took poſſeſſion of the 

pro. premiſes; — on the 14th of Januarv, 1786, Sellon diſ- 

him, trained upon his goods, for a quarter's rent. In an action 

this of replevin brought by Smith, the plaintiff, the queſtion was, 

gula- Whether the defendant, as bailiff to Seilen, had a right to 

- by iſtrain for any and what rent? After argument, THE 

ft a: Covxr declared their opinion, that the agrecment between 

0 the Helln and the plaintiff, was intended to be a ſurrender of 

o the the whole term. "Lhe leaſe came into the hznds of Seller, 

» the 1 aſſignment, and the plaintift withed to have it again. 

f the there was no colour to ſay, that the plainuiF only wanted 

ſaid, t for a particular period of the term, fur when the agree- 

rorm ment ſays he ſhall have it on the terms of the original lcaſe, 

may. u means for the whole term. Then as to the 81. 10s. that 

e the was the conſideration on which the ſurrender was made, to 

ere it te paid towards the good-will. Sellon had paid a ſum of 

f the money in groſs, in order to get the aſſignmeat of the leaſe, 

on is and inſtead of taking back that ſum which he had paid, he 

ide agreed to receive it back again by annual payments. Now, 

t en- a5 it is not expreſſed upon the face of the agreement, from 

The *hat time the payment of the 8l. 108. was to commence, it 

e re- muſt de taken to mean from the time when the agreement 

red to was made. In doubtful caſes, where the parties expreſs 


demſelvez inaccurately, the Court will expound their con- 
here Vor. I. N n tracts 
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tracts according to their intention; and it is a maxim in 
law, ſo to judge of contracts, as to prevent a multiplicity of 
actions. Therefore this muſt be taken to be a ſurrender, in 
order to prevent two actions inſtead of one: for if Sell 
was to recover againſt the — the latter might recover 
upon the leaſe againſt the former, which would be abſurd; 
and it is on this ground that the courts have cunſtrued ex- 
preſs words of covenant into a relcaſe. As, ſuppoſing the 
obligee of a bond covenanted, that he would not ſuc upon it, 
the Court fav, that ſhall operate as a releaſe ; for if i oje- 
rated only as a co enant, it would produce two actions. 8 
here, it being clear that the plaintiff was to have the leaſe 
back again, it operates as a ſurrender, and Sc/lon cannot re- 
cover any more than the Bl. 108. which is to be paid an- 
nually, as a ſuin in groſs; and therefore he is entitled to an 
action of unit to recover that ſum. 

Ii two perlous agree to perform certain work in a h. 
mited time, or to pay a ſtipulated v eekly ſum for ſuch tis + 
after x ards, as it ſhould remain unfiniſhed, and a bond is 
prepared in the name of both, but is executed by one oily, 
with condition for the due performance ot the work, or the 
payment of the weekly ſum, and the work is not finiſhed in 
the time, ſuch weekly payments are not by way of penalty, 
but in the nature of liquidated damages, and may be fet of 
by che obligee in an action brought againſt him by the bl. 
gor, who executed, To an action of aſſumpſit for work 
and labour, and for goods ſold and delivered, &c. the de- 
tendant pleaded a ſct-off, ſtating, that the plaintiff by his 
hond, became bound to the defendant in 2 36). and the cen 
dition, after reciimg an agreement to this eſtect, was, at 
they, the plainuff and one J. D. ſhould, within fix weeks, 
perform in a good and workman-like manner, certain (mitl's 
and iroumonger's work, &c. and ſhould find and provide 
the materials, &c. and that if they thould make default int 
doing, within the time limited, they ſhould pay to the de. 
tendant, his executors, &c. the ſum of 10l. for every week, 
from the time that the ſaid work ouglit to be done, until tht 
fame ſhould be completely finiſhed. The plea then ſtated, 
that the ſaid J. D. and the plaintiff did not pertorm the 
work for four weeks after the exp ration of the time agreed 
upon; hereby the plaintiff became liable ro pay to the de- 
fendant 40l. being 10l. for each of the ſaid four weeks. 10 
this plea of ſet.olf, the plaintiff demurred generally; and tne 
caſe was fully argued. By THE Courrt, Theſe ſums 40 
oft, are in the nature of liquidated damages, and are ſuch 4 
kind of penalty, if they may be called by that nam, 35 3 


* 


court of equity would not relieve againſt, The »bject of 


the parties in naming this weekly ſum, was to prevent 2"! 
altercation with reſpect to the quantum of the damages w 
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eim in te defendant might ſuſtain, by reaſon of the non-perform- 
{$44 4b + 7 . 0 

Fs . ance of the contract. It would have been dithcult for a 
* ry to have aſcertained what damages the detendant had 


eco et 
blurd; 


really ſuffered by the breach of the agreement, and therefo:e 
t was proper for the contracting parties to aſcertain it them- 
ches; fo that this is a cafe of ſtipulated damages, and is not 


tes be couſidered as a petulty, When there is a penalty in 
lg tie the bond, it is ſtrange that the ſum mentioned in the condi- 
"TY in {þ-uld be called a penalty; there cannot be an equit- 
1 ale and a legal penalty. 2 the caſe of Lowe v. Peers, 
» d 4 Bury. 2225 (1) where a ſtipulated ſum was claimed for 
| ate the breach of a marriage-contraCt, Lord Mansfield ſaid, 
** here the preciſe ſum is fixed and agreed upon between 
An- 


to an 


a h. 
tine 
nd 3s 
Oy, 
or the 


the parties, that very ſum is the aſcertained damage, and the 
uy are contined to it.“ The plaintiff's counſel then ob- 
2d to this fer-of, becauſe there was no mutuality ; but 
that depends on the queſtion, Whether the debt is due from 
the plaintiff and another perſon, or from the plaintiff alone? 
If the former, the debt cannot be ſet off; but it appears, 
that the bond was executed by the pla intiff alone. No debt 
an ariſe upon the bond from the other party, who did not 
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eln execute; therefore it is the plaintiff only who can be ſued 
* | at there is a mutuality, But the Court 
* upon the bond, fo that there is a mutua ir. Bu 
ble. tterwards gave the plaintitF leave to amend, on the payment 
od 0! COILS. : a Ee 
A A broker, when he bought goods for his principal, agreed Curry v. Eden 
1 'or one-half per cent. to indemnity him from any lots on the Bl 
fr ale; and it was held, that this undertaking was diſ- 3 Tir. po 524. 
fr charged, when the principal had a fair opportunity of felling 
* to advantage, but neglected it, though he was aiterwards ob- 
oy gell to le!} at a loſs.— i he piaintit, through the medium 
*. 6! we defendant, his broker, made two purchaſes of cotton, 
11 0d the detendant engaged for one-halt per cent. to indem- 
FR wy the plaintiff from any lots on the reſale of them. The 
* pmice of cotton gradually roſe tor about three weeks after 
he Lis purchaſe, but the plaintiff did not avail himſelf of that 
ar atrantage, although he was in the habit of attending the 
1 market; but he kept the cotton ſome Weeks longer, when 
by be ſold it at a conſiderable loſs - and then brought an action 
g * «aint the defendant upon his contract of indemnity, to re- 
10 corer the difference. At the trial, before Lord Kenyon, che 
18 pantiff gave parol evidence of the contract, and tor further 
= proof, called upon the defendant to produce his book; on 
of uſpecting which it appeared, that the defendant had entered 
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1 (1) See P. 386, ſupra. 
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a minute of the contract, at the bottom of which had beer 
written the letter“ G.“ which was the private mark of the 
defendant, and was explained by his clerk to mean gucran- 
tee. Tt was then objected on the part of the defendant, 16, 
That this entry having been produced as written evidence of 
the contract, ought to have been ſtamped, by virtue of the 
ſtatute 23 Geo, 3, c. 58, which requires a ſtamp on every 
picce of paper upon which any agreement ſhall be written, 
whether the ſame ſhall be only evidence of the contract, or 


obligatory on the parties from its being a written inſtrument. 


2dly, That the defendant was not liable at all, under the 
circumſtances of the caſe : the contract of indemnity hay- 
ing been ſatisfied by the ſubſequent riſe of cotton in the 
public market, of which the plaintiff ought to have availed 
himſelf, And to that opinion Lord Kenyon, Ch. J. inclined, 
in ſumming up the evidence to the jury; but they fouu! 
their verdict for the plaintiff, to the amount of the loſs ſul. 
tained by lum on the reſale. And theſe points being reſerv- 
ed for the confideration of the Court, a rule was optaincd to 
thew cauſe, why a non-ſuit ſhould not be entered, on the 
ground of the firſt objection; or a new trial awarded on the 
ſecond. Per Cur. (after the caſe had been argued) This is 
not ſuch an agreement as is required to be ſtamped. For it 
was made at the time of the original contract for the ſale of 
theſe goods, and related to the ſale of them. The plaintiff be- 
ing a ſpeculator in cotton, was not ſatisfied with the mode- 
rate profits which he might have gained, but waited for a {ill 
lugher rite in the market; and having waited too Jong, lit 
now withes to be indemnified at the expence of the deten- 
dant. But on the fair conſtruction of the contract, the de- 
tendant, under the circumſtances which have happened, 's 
diſcharged ; for the fair import of the contract is, that the 
defendant ſhould guarantee to the plaintiff, that he ſhould 
be enabled to make a profit of the cotton; and there was 
evidence to ſhew, that the plaintiff might have made cont 
derable protits, if he had choſen to avail himſelf of the op- 
portunity; and having loſt that opportunity, he cannot now 
have recourſe to the | Foxy If the agreement had been, 
that the defendant was honnd to give the plaintiff intor- 
mation, reſpecting the time when theſe goods could be fe- 
ſold to the greateſt advantage, there would have been ſome 
ground for the plaintiff's argument; but that was not ne. 
ceſſary; and indecd it appears, that the plaintiff mu 
have been fully appriſed of the gradual riſe of the mat- 
ket, as he was in the habit of attending it. If thus 
were not ſufficient to ſatisfy the contract of indemnity, 10 
other line could be drawn. Rulc for a new trial made ab- 
ſolute, 
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at Mancheſter in April, 1788, certain reſolutions were 
adopted in a _— iigned, ſealed, and delivered, amoyg'!t 


ariſen whether dyers, dreſſers, bleachers, whilters, printers, ““. 
or calenderers, had a right to detain goods delivered to them, 
not only till payment were made tor the work and Jabour 
performed upon the particular goods detained, but alſo for 
work and labour of the ſame kind performed upon goods al- 
ready delivered out of the poſſeſſion of ſuch dyer, &c. they, 
the under-mentioned * being either dyers, dreflers, 
bleachers, &c. thereby gave public notice that they would 
never thenceforward take into their poſſeſſion any goods 
tv be dyed, drefled, bleached, &c. unlets under expreſs con- 
dition that the goods ſo delivered to them tor the purpoſe ot 
being bleached, &c. ſhould not only be ſubject to the debt 

for the work and labour pertormed upon them, but alſo 


med, 
uu! 
luſ. 


ſerr- cue 
cd to tor the general balance due from the perſons employing them 
1 the tor work and labour of the ſame kind, performed upon goods 
1 the which they had already delivered out of their poſſeſſion;“ 
is Is and it —_ with a deſire to all perſons meaning to employ 
or it them to take notice of the ſame. The above relolutions 
le of were advertiſed in the Mancheſter newſpapers. Advertiſe- 
be- ments were ſeen and read by the bankrupt. In an action of 
ode- rover, brought by che plaintiffs as aſſignees ot the bankrupt, 
{till for a quantity of yarn, the queſtion ſubmitted to the Court 
he on a ſpecial caſe reſerved at ii prius was, Whether the de- 
ten- tendant had a lien or right to detain the yarn in queſtion 
de- jor what remained due to him for his work aud labour 
1s upon the yarn delivered to the bankrupt before the bank- 
the ruptcy? By THE Cour, This agrecment was promul- 
zuld gated all round the neighbouring country; and it came to 
was the knowledge of the bankrupt. Then the bankrupt know- 
n{1- ing it, muſt be taken to have ſent his goods to the defendant 
op- ou the terms ſpecified in this agreement, and his atſignees 
10W muſt be bound by it. But it has been contended that, though 
en. any one individual may impoſe ſuch wrins on his cuſtomers 
or- as are mentioned in this general agreement, it is not compe- 
re- tent for a claſs of men to do it. But that is a diſtinction 
me without a difference ; there is no reaſon why a body of per- 
ne- ſous ſhould not make ſuch an agicement as (it is admitted) 
ut! the defendant himſelf might have made. In every caſe that 
ate has occurred, and in which the queſtion of liens has ariſen, 
Jus it has been the univerſal wiſh ot the courts at all times to 
no extend the lien as far as poſſible. But we are now detired 
ab- to abrogate an agreement which the parties themſelves have 
made, and which the courts have ſaid that juſtice requires; 
and it is faid that, unlefs we do ſo, the inn-Kccpers will en- 
At er into ſimilar reſolutions. But their caſe is widely differ- 


Nun 3 ent 


At a meeting of the dyers, dreſſers, whiſters, printers, Kirkman & at. 
ad calenderers ef Mancheſter and the neighbourhood, held allignees of 


) ter. 35 Ges. 2. 
athers, by the defendant, ſtating, “that whercas a doubt had B R. C Ter. A. 
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ent from the preſent; for they are bound by law to cit. 
gueſts who ce me to their inns, and are alſo bound 0 pro- 
tet the property of thoſe gueſts. They have no option «i. 
ther to receive or Teject gueſts ; therefore it was a materia! 
circumſtance in the preſent caſe that theſe perſons had an 
option eicher to work or not as they pleated, The case of 
the inn-keepers does not bear any reſemblance to the p:eſeut ; 
| for as they cannot refuſe to receive gueſts, to neither can 


SiS WE, ee 
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I they impoſe unreaſonable terms on them. The caſe of car. 
Þ riers has alſo been mentioned: but that is not like this. They 
. have no right to ſay they will not receive any goods but on 
4 their own terms; for there is an act of parliament (1) 
+ 


giving power to the juſtices at the quarter-ſeſſhons to re»njate 
the price of the- carriage of goods. But, without ad\ertins 
to the ſtatute, when a carrier has given notice that he would 
not be anſwerable for goods of a particular denomination 


s if 
— — — 


FP unleſs he received a certain premium, and that notice has 
1 come to the knowledge of a party ſuing, the courts have 
| conſidered it as an agreement binding on both pa: ties. In 
| | moſt of the caſes where it has been determined that the party 

| had no lien, the dificulty arole- from the general law not 


creating a lien in that inſtance, or from the want of an 
agreement that the party ſhould have a lien: but in this cafe 
there is an expreſs agreement between the parties that the de- 


| fendant ſhould have a lien for his general balance; that 

i agreement, ſo far from being illegal, is founded on juſtice, 

i and therefore it is binding on the plaintiffs. 

4 „Belton, An agreement by a Fiend of a bankrupt to pay all hs 

* Cs. 35 c creditors their full debts, in conſideration that they will not 
"> a4 % proce-d ny further under the common, is good in law. 


7 Feite +, R. By a deed of compoſition between a trader and his creditors, 
\ = n 6 it was agreed, that the trader ſhould give them his bills, ac- 
ed. 3. 5 - F 8 _ 
Ter Ret. 146 cepted by a friend, for 15s. in the pound, payable in certain 


portions at fived p riods, and his own promiſſary notes for 


| the remaining 58. and that the creditors ſhould be at liberty 
| to take his own notes only for their full demands it they 
J pleaſed : one of the creditors who ſigned the deed took bills 
4 from the dehier, accepted by his friend, for the whole 155. in 
1 tie pound, payable at the ſame reſpective times as the bilis 
4 agreed to be given by the deed of compoſition. The pay- 
[| ment of theſe bill's was reſiſted upon the ground, that it was a 
[4 ſecurity beyond that agreed for, and greater than the other 


creditors (2). But the tranſaction was adjudged fair, for, 


: Per Cur. The plaintiff received no more than the reſt ot 


the creditors ; and it is no fraud upon them that another per- 


—_———— 
n 


— 
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(r) Vide 3 V. & M. c. 12, and 21 Cesc. 3, ©. 5. 


(2) See the caſes in p. 247, ſupra. 
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{on had agreed to join his ſecurity to the debtot's for the 
payinent of the ſame ſum that all the other creditors were to 


receive. 
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I A. B. C. and D. enter into an agreement to purchaſe Coope and 
goods in the name of A. only, and to take aliquot ſhares #15 Cgte 


of the purchaſe, but it does not appear that they are jointly 


and others, Tr. 
'Fer. 28 Geo. 3. 


{1 reſell the goods, on failure of A. the oftenſible buyer, C k. 1 Aer. 


C and D. are not anſiberable to the ſeller as partners. An e. 37. 


action was brought by the plaintiffs, who were the owners 
of a Greenland ſhip, againſt the deterdants, upon an agree- 
ment to purchaſe a cargo of oil, The declaration ſtated, 
that on the 29th of Auguſt, 1786, the plaintiffs ſold the 
cargo to the defendants, at the rate of 20l. per ton, to be 
received as ſoon as it was boiled and ready. That, by way 
of collateral ſecurity, two bills of exchange were depoſited 
in the hands of the plaintiffs, one of which was accepted by 
the defendants, Eyre, Atkinſon, and / alton. That the ſale 
being ſo made, and it being expected that the defendunts 
would not take away the oil purſuant to the terms of the tale, 
it was afterwards agreed between the plaintiffs and defen- 
lants, by the name of Benjamin Eyre and Co. that the plain- 
tits ſhould keep the oil in their poſſeſſion, till the iſt of Ja- 
nary following; and if the defendants did not pay for it on 
or beſore that day, the plaintiffs were to be at liberty io autho- 
me the broker to reſell it at the beſt price he could get; and 
if upon ſuch reſale, the oil ſhould not produce 201. per ton, 
with all charges, the plaintitfs were to deduct tie difference 
of the price, out of the bills placed in their hands as a col- 
lateral ſecurity. The declaration then ſtated, that the de- 
tendants neither paid for the oi}, or took it away, and there- 
tore the plaintiffs authoriſed the broker to reſell it. That 
tie deficiencies upon the reſale amounted to 4000. beſides 
brokerage, &c. 100l. and that the bill of exchange ac- 
cepted by the defendants was preſented to them for payment, 
and refuſed. Before this action was brought, Eyre and Co. 
tad become bankrupts. It appeared in evidence on the trial, 
that on the 24th of Auguſt, 1786, the defendants, Eyre for 
bimfelf and partners, who were Atkinſon and IWWalton, ge- 
neral merchants, Hatterfley for himſelt and Stephens, who 
were oil merchants, and Pugh for himſelf and Son, who 
were alſo oil merchants, agreed to purchaſe jointly as much 
oil as they could procure, on a proſpect that the price of 
that commodity would rife ; that Eyre ſhould be the often- 
ible buyer, and the others ſhare in his purchaſe, at the fame 
price which he might give. Hatterfley and Co. were to have 
one-fourth, Pugh one-fourth, and Eyre and Co. the re- 
maining moiety, That — bought large quantities of oil, 
belonging to other ſhips, and other traders, beſides the plain- 
is, in the name of Eyrt and Co. That Hatterſſey and Pugh 

| Nan4 occaſionally 
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occaſionally came forwards, and gave directions as to the de. 
livery of the oils, and otherwiſe interfered in the tranſaction; 
and alſo made many declarations, that they were all jointly 
intereſted in the different purchaſes, and that there was a ge- 
neral concern between them. On the part of the defendant 
it was inſiſted, that the contract of ſale was made between 
the plaintiffs and Eyre and Co. only; and that the agreement 
entered into between themſelves, was only a ſub- contract, 
and did not conſtitute a partnerthip ; and the learned judge 
who tried the cauſe being of the ſame opinion, directed z 
verdict to be found for the defendants, which was accord. 
ingly done. The plaintiffs therefore moved the Court for a 
new trial, on the ground of miſdirection: and after the 
caſe had been fully argued, THE CourT refuſed to grant « 
new trial; being of opinion, that the verdi& was proper. 
For as this was an action on a contract of ſale, the vendor 
can have no remedy againſt any perſon with whom he has 
not contracted, unleſs there be a partnerſhip, in which caſe 
all the partners are liable as one individual. It was ju#y 
oblerved, that a ſecret partnerſhip can be no confideration to 
the vendor, though for reaſons of policy and general expe- 
dience, the law is poſitive with reſpect to the ſecret partner, 
that when diſcovered he ſhall be liable to the whole extem. 
In many parts of Europe limited partnerthips are allowed, 
provided they be entered on a regiſter ; but the law of Eng- 
land is otherwiſe, the rule being, that if a partner ſhares 
in advantages, he alſo ſhares in all diſadvantages. In order 
to conſtitute a partnerſhip, a communion of profit and loſs i 
eſſential; and the ſhares muſt be joint, though it is not ge- 
ceſſary that they ſhould be equal. If the parties be jointly 
concerned in the purchaſe, they muſt alſo be jointly con- 
cerned in the future ſale : otherwiſe they are not partners. in 
the preſent caſe, Eyre was a mere ſpeculator, and the other 
defendants were to ſhare in the purchaſe, but were nc: 
Jointly intereſted in any ſubſequent diſpoſition of the pro- 
perty. Though they may by other purchaſes have con- 
cluded themſelves as to ſome particular vendors, yet in the 
tranſaction in queſtion, there was not that communion be 
tween them, which is neceſſary to make them partners; 
their agreement was a ſub-contraft, which may be ext- 
cutory ; as it was to ſhare in a purchaſe to be mace 
The {eller looked to no other ſecurity than Eyre and Co. 
to them the credit was given, and they only were liable. 
Jackſon per A. the owner of a ſhip, executes an ablolute bill of {ale 
2 Eg. of it to B. and by another deed of the ſame date aflign* 
1 Hen. Black, other property to B. which deed of aſſignment (recit; 
114. that the bill of ſale was for the better ſecuring @ ſum of mnt) 
lent by B. to A. and alſo reciting a bond and warrant o. 
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attorney given by 4. to B. to ſecure the ſame ſum) de- 
cares, that theſe ſeveral deeds and inſtruments were made to 
enable B. by ſale of all the things comprized ia them, to raiſe 
the ſum lent without the concurrence of A. at * time be- 
fore the money ſhould be paid off; but in the fame deed 
there is a covenant, that upon payment of the money, B. 
ſhall reconvey to A, but ſo as not to prevent B. from Yelling, 
Ec. ot any time before the full payment, &c.: under theie con- 
veyances B. is not abfolute owner ot the ſhip, but only 
mrtgagee, and is not liable for neceſſaries provided for the ſhip, 
before he takes poſſeſſion. In an action for goods told and de- 
livered, a verdict was fourd for the plaintiff, ſubject to the 
opinion of the Court, upon the 3 caſe.— The plain- 
ef, who was a rope-maker, on 7th Feb. 1787, and on 22d 
July, and iſt of Auguſt, 1788, ſupplied the ſhip Three Siſ- 
um with cordage and ſtores, by the order of one Palmer, 
who was the owner of her, but without the knowledge of 
the deſendant. On the 6th Feb. 1787, Palmer gave a bond 
to the defendant, conditioned for the payment of 1500L 
with a warrant of attorney to confeſs judgment thereon, 
which was accordingly entered up as of Hilary term, 1787. 
On the ſame day, Few executed an abſolute bill of ſale 
of the ſhip to the defendant, in conſideration of 1 500l. and 
alſo a deed of aſſignment of various articles of perſonal 
property, and particularly of a policy of inſurance on the 
ſhip; and it was by that deed covenanted, that the ſaid ſeve- 
ral deeds and inftruments were ſo executed by Palmer, tor 
tie purpoſe of enabling the defendant, his heirs, executors, 
or adminiſtrators, either by public ſale, or private contract, 
to ſell and diſpoſe of the — matters and things therein 
relpeCtively compriſed, and thereby to raiſe and pay the ſaid 
ſum of 1 500l. ſo lent and advanced, and the intereſt thereof, 
without apy further or other concurrence of Palmer, his 
deins, &c. at any time before the ſame ſhould be paid off 
and diſcharged by him ; and in this deed there was a cove- 
vant from the defendant, that in caſe Palmer ſhould pay off 
and diſcharge the 1 5001. and intereſt, before the ſaid ſeveral 
matters — things ſhould be ſold or diſpoſed of for the pur- 
poſes aforeſaid, that then, and in ſuch caſe, the defendant 
would reconvey and reaſſign the ſaid ſeveral matters and 
things, in ſuch manner as Palmer ſhould reaſonably require; 
and it was thereby alſo declared and agreed, that nothin 

therein contained ſhould prevent the defendant from ſelling 
and abſolutely diſpoting of all and every the ſaid premiſes, 
matters, and things therein before mentioned, at any time 
previous to the full payment of the ſaid 1500l. and intereſt. 
On the 3oth July, 1788, Palmer aſſigned the freight of the 
ſhip to the defendant. On 9th Auguſt following, the de- 
tendant took poſſeſſion of the thip, and received the freight ; 

all 
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and on 22d of the ſame month, he fold the-{hip, and oy. Byeri 

an indemnity to the purchaſer, againſt all demands upon h ö dant, 

prior to that date- IHF QUESTION FOR THE CP1yign other 

OF THE CouRT was, Firther the defendant was li | carry 

pay for the cordage and fßlores furniſhed by the plaintif. ſub. years 

guent to the bill of ſale and aſſionment of 6th February, 150 of H 

After the caſe had been argued, the Court ſaid, The only of th 

queſtion was, J/bether the conveyance to the drfond an! wit twent 

" abſolute, or only by way of ſccurity? No one who reads chef. {AXE a 

deeds, can have any doubt of its being a mere mortgege of B) 

for a loan of money; here is a bond for goool. cor ion ule 0f 

for the payment of 1500l. lent by the defendant to Pale, ule 0 

a warrant of attorney, and judgment entered on it ; then a Byers 

conveyance of the ſhip, by a bill of fale, in cor.hlcration bf houſe 

the ſame ſum of 1500l. ; and as a farther ſecurity, a cked and þ 

of aſſignment, with a defcaſance annexed. In this decd ef ſation 

aſſignment, there is no covenant for a reconvevance, bee durin; 

caule, as an additional {courity, the defendant ſtipulated for cit of 

a power to fel! the thip at any time, without further leave ments 

| from Pahner. It was underſtood by Palmer, to be merely what! 

| a pledge for the money due, as he contracted for freight it eitt 

after the conveyance ; for it the conveyance had hee! ah- ou! 

ſolute, he could not properly make a contract for frei. Matric 

| On 5th [Auguſt the defendant took poſſeſſion, till which the ſh 

| time Palner was the poſſeſſor, ſubject to the defendant; then f 
1 claim, who was not liable tilt he had actual pofleflion, Th- Cition 
| " owners of a ſhip are liable for furniture and neceſſaries, becav: Her. 
] they recerve the immediate benefit of the freight; and this 1s partne 
1 the reaſon why the contracts of the captain ave binding uon 0 
| upon them, he being their agent or ſervant; but the cl. los. | 
| | which eſtabliſhed this to be law, di not affect a martgagee it! Ke, t 
| in pofſ- ſion, who cannot be conſidered as an owner, ner as ſuc) expir: 

: entitled to the frvight. From the natute therefore of tie taxes, 
1 trunſaction, and the circumſtances attending theſe deeds, the found 
| aſſignment of the ſhip to the defendant was in reality a for a 
| mortgage; and-there are many caſes in point, to ſhew that the tr 

| a mortgagee out of poſſeſſion, is not anſwerable tor the that t 

4 contracts of the mortgagor. N ſhoulk 
4 Nyers v. Dobey, An agreement made by two partners to pay a cestam contre 
pe oh ſum of money, to a third perſon, equally out of therr cn a thi 

1 En. Blat. Private caſh, is a joint contract, and they muſt be jointiy Wi 

236. ſued upon it. In an action of afſump/it for the uſe and bc- ſpecif 

(| cupation of a ſhop, and for money pid, laid out, and ex- luch 
| pended, &c, the defendant pleaded in abatement, that the of the 

| promiſes, &c. if any, were made by him and one (reorge actor 

| Bethell jointly, and not by the defendant alone. On the hat t 

1 trial of the cauſe, the material facts appeared to be, that by lived 
4 certain articles of partnerſhip, entered into in 1774 be- value 
tween David Humphries of the one part, and Kicha's lome 
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Byers, the plaintiff 's late hnſband, John Debey. the defen- 
dnt, and George Bethell, of the other part; it was among 
other things agreed, that Byers, Dobey. and Bethel thoulki 
carry on the trade of a hoſier, in partnerſhip, for ſouricen 
years, and purchaſe the ſtock in trade, utenſils, an! fixtures, 
e Humphries. That Humphries ſhould grant Byers a leaſe 
of the houſe; &c. where the buſineſs was carried on, tor 
twenty=une vears, at the yearly rent of Fol. clear of all 
taxes and payable quarterly, by aud out of the private caſh 
of Byers ; in which leaſe, a room thould be reſerved for the 
uſe of Humphries during his lite, and after his death, for the 
uſe of Byers; that the buſineſs ſhuuld be carried on by 
Byers, Dobey, and Bethell, in the thop and other parts of the 
houſe, as it had before been done by Flumphries ; that Byers 
and his family ſhould live in the houſe; that, as a compen- 
ſation for the uſe of the ſhop and premiſes, Byers ſhould. 
during the partnerit:ip, be paid equaliy by Dobey and Bethel, 
et of their un private caſh, 251. yearly, by quarietly pay- 
ments; and that they ſhould pay Byers.a moiety of all taxes 
whatſoever, on account of the houſe and premiſes. Ihat 
if either of the partners ſhould die and leave a widow, the 
mould, if ſhe choſe it, be taken into the partnerſhip tor the re- 
mainder of the term; that if Byers ſhould leave a widow, and 
ſhe ſhou!d continue in the buſuuicts with the furviving partners, 
then the ſhould hold the houſe upon the ſame terms and con- 
ditions, as he would have held it if he nad lived. In 1778, 
Ber; died; and the plaintiff, his widow, continued in the 
partnerſhip with the defendant and Bethell, until the expira- 
uon of it; and then ſhe brought this action to recover 121. 
10s. half the annual rent of 25]. for th: uſe of the houſe, 
xc. together with the rent for part of a year, preceding the 
expiration of the partnerſhip, and half of one moie'y of the 
faxes, as the defendant's thare under the articles. T he jury 
found a verdict for the defendant ; and upon an application 
for a new trial, the Court refuſed it; being of opinion, that 
the tranſaction was in its nature a joint undertaking, and 
tat the words private caſh could only mean, that the rent 
ſhould not be paid out of the partnerſhip ſtock ; but that the 
contrad was joint between Dabey and Bethel, as 1elating to 
a third perſon. 
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Where goods are delivered under an agreement to take a Alexander v. 


lpecitic parcel of copper money in payment, a delivery of 
iuch copper will be a good bar to an action for the value 
ot the goods, though in fact it was counterfeit money. In an 
action upon the caſe for goods ſold and delivered, it appeared, 
wat the plaintiff had agreed to ſell to the defendant, who 
ived at Mancheſter, a certain quantity of tobacco; the 
value of which, in addition to a former debt of 23}. due for 


dome other tobacco, amounted to 5ols It was alſo agreed 
between 
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between the parties, that the plaintiff ſhould take, in par. 
ment of the debt, a quantity of copper halfpence, which 
were made up in five-ſhilling papers, but each of then 
contained no more than five pennyworth of good halfpence, 
and it was further agreed, that if the amount of the copper 
ſhould excced the value of the tobacco, ſome more tobacco 
ſhould be ſent, to balance the amount. Part of the tobacco 
was delivered ; but the plaintiff refuſed to ſend the remain- 
der, unleſs the defendant would pay for the whole in gool 
money. Several ſamples of this copper were ſhewn to the 
plaintiff at the time of the agreement, who ſaid it would 
paſs very well at Liverpool, where he lived. The copper 
was accordingly ſent to the plaintiff on the 19th of July; 
who, on the 28th of that month, wrote a letter to the de- 
fendant, complaining of its badneſs, and refuſing to accept 
it. There was other correſpondence between the parties on 
the ſubject ; but the copper was not actually returned till 
November. On the trial, the plaintiff was nonſuited ; and 
upon a motion to ſet aſide the nonſuit, the queſtion was, 
Whether the delivery of the copper was a good payment? 
For if ſo, there was more than enough to balance the plaia- 
tiff's demand. The Court were of opinion, that the non- 
ſuit, in this caſe, ought to ſtand; for it did not appear, that 
the parties entered into the contra, knowing it to be ille- 
gal. There is no doubt, but that an agreement to take 
counterfeit money, knowing it to be fo, is void; but the 
fact did not come up to it in this caſe. The plaintiff did 
not agree to take counterfeit money in payment, but the 
agreement was to take ſuch copper money as was then 
ſhewn to him. Suppoſing, however, that the contract was 
illegal, the plaintiff would not ſtand in a better ſituation; 
he could never recover; for the argument of the plaintiff's 
counſel, in caſe an action had been brought by the defen- 
dant for the remainder of the tobacco, would have been 
"_ applicable to the plaintiff. It cannot be aid that 
the ſale is good, and that the payment is bad; for if it 1 
an illegal contract, it is equally bad for the whole. |: 
would be great injuſtice to allow the plaintiff to recover, in 
this action, the whole value of the goods ſold, becauſe that 
would be permitting him to take advantage of a corrupt 
agreement, which is never allowed in caſes where a party 
applies to the Court to ſet aſide ſuch agreements. It a 
party applies to the Court to reſcind a contract, on tit 
ground of its illegality, it muſt be done in tete, and he can. 
not derive any advantage under it. The parties are in par! 
delicto, and if one of them ſeeks relief, he muſt firſt de 
what is juſt; according to the principle eſtabliſhed on dhe 
other ſide of the Hall, that he who aſks equity muſt © 
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guity. This nonſuit, however, will not preclude the plain- 
ii from recovering the 231. which was owing upon a 
former agreement, becauſe that debt aroſe from a fair and 
ulid tranſaction; but that is no reaſon for ſerting aſide the 
non{uit in this caſe. 


Paro Agreements within the Statute of Frauds. 


Tux ſtatute of frauds will prevent a parol agreement to Alexander v. 
Comber, Tr. Ter, 


the buyer any property in them. In an action of trover l Fry 1 


buy goods, without either earneſt or delivery, from giving 


jor ſheep, it appeared, that the plaintiff had agreed to buy 
the ſheep of the defendant at Lewes fair, and to take them 
away at a certain hour ; that there was no money paid, nor 
any ſheep delivered; and that the plaintiff not coming at the 
appointed time, nor ſending to take away the ſheep, the de- 
tendant ſold them to another perſon, The jury, however, 
found a verdict for the plaintiff; but upon a motion to ſet 
it alide, and enter a nonſuit, the Court held, that the ſtatute 
of frauds prevented any property from veſting in the plain- 
tf, ſo as to enable him to maintain trover ; there being 
neither earneſt, delivery, or 3 in writing. 
So a verbal agreement for t 
ata future period, where there is neither earneſt paid, a note 
or memorandum in writing ſigned, nor any part of the goods ; 
delivered, is void, being within the ſtatute of frauds, though it 
is executory, and though it has been admitted by the party 
in an anſwer to a bill in chancery. Upon the trial of an 
attion on the caſe, for the non-performance of a ſpecial 
agreement, the facts appeared to be, that the defendant, who 
was one of the proprietors of the Albion Mills, had enter- 
ed into a verbal agreement, to fell and deliver to the plain- 
if three thouſand ſacks of flour, to be put in ſacks which the 
plaintiff was to ſend to the mill, and ſhipped on board veſ- 
{els to be by him provided, on an expreſs condition, that the 
flour ſhould be exported to foreign parts, from ſome port 
which the plaintiff was to open, and ſhould not meet the de- 
fendant and the company again in the home market. In order 
to carry this ſcheme of exportation into- effect, the plaintiff 
ſent a large quantity of corn and flour to Shorcham in Suſ- 
ſex, —_ ; colluſion and a fictitious ſale, to reduce the 
market price to the level preſcribed by the act, 13 Geo. 3, c. 
45, . 5. But this intended trick being diſcovered by go- 
ernment, the exportation was — for che price was 
then very high, and an apprehenſion of a ſcarcity in this 
country prevailed. As the plaintiff therefore could not le- 
gally comply with the condition contained in the contract 
t 
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the deſendant refuſed to deliver the flour. The plainis 
therefore filed a bill in the court of chancery againſt the de. 
fendant, praying a ſpecific performance of the agreement, ; 
diſcovery of facts, and the names of the partners in the 
under: king. To this bill, the defendant. pleaded the ſtatue 
of frauds and perjuries ; and averred, that there was no note 
or memoraudum in writing, nor a delivery of any part of 
the flour to the plaintiff, &c. following the words of the 
itatute, He alio put in an anſwer, whereby he adrnitted thy 
agreement. The plea, after having been twice argued be- 
tore Lord Thurloto, was overruled (1). Whereupon the 
preſent action was brought, in which the plaintiff obtained 
a verdict contrary to the opinion of Lord Loughborough, 
who tried the cauſe, and who thought that on the ground of 
public policy, but chiefly becauſe the contract ſeemed to 
him to be within tha;ſtatute of frauds, the plaintiff was not 
entitled to recover. A rule was afterwards granted to (hew 
cauſe, why the verdict ſhould not be ſet atide, and a non- 
ſuit entered. After the caſe had been fully argued, and the 
Court had taken time to conſider, Lord Loughborough de- 
livered the following judgment.— The only point io be de- 
cided is, that which ariſes on the ſtitute ot frauds; and we 
who are now in court (2), think that the objection made o 
that ſtatute is well grounded. And therefore, that the plain- 
tiff ought to be nonſuited. It was ſaid in the argument, 
1ſt, That the ſtatute does not extend to caſes of executory 
contracts; and 2dily, That it was not applicable, where tle 
agreement which was the ſubject of the action, ſtood con- 
tetied by the defendant's anſwer to a bill in equity; and that, 
in the preſeat cate, the agreement did appear on the face ot 
the proceedings in chancery. To try the validity of tie 
firſt objection, it will be neceſſary to advert to that claule, 
ſect. 17. of the ſtatute, on which the queſtion ariſes, and 
which directs, that © No contract for the ſale of any goods, 
« wares, and merchandizes, for the price of lol. flerling or up- 
« wards, ſhall be allowed to be good, except the buyct 
„ ſhall accept part of the goods ſo ſold, and actually 8. 
e ceive the ſame, or give {omething in earneit to bind the 
„ bargain, or in pait of payment, or that. ſome note ot 
« memorandum in writing of the ſaid bargain, be made and 
« ligned by the parties to be. charged by tuch contract, cr 
« their agents thereunto lawfully authorized.” Now it 
is ſingular, that an idea could ever prevail, that this ſec- 


„ — 


1) 3 Broten, 154. 
2) Mr. Juſtice Hen was abſent, but had previouſly declaced bim- 
to be of a different opinion, 
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dom of the ſtatute was only applicable to cafes where the 
Min was immediate, for it ſeems plain from the words 
m/e uſe of, that it was meant to regulate executorv, as 
«| as other contracts. The words are, “ no contract for 
be ſale of any goods, &c.“ And indeed it feems that this 
rox iſion of the ſtatute would not be of much uſe, unleſs 
Fre to extend to executory contracts; for it is from 
hzr71ins to be completed at a future period, that the uncer- 
niny and confuſion will probably ariſe, which the ſtatute 
was Ccligned to prevent. The caſe of Sim v. Melivier. 
Bull, N.P. 280. 3 Burr. 1921, was decided on the ground 
that the auCtioneer was the agent as well for the defendant 
x the plaintiff, and therefore that the contract was ſufſi- 
ently reduced into writing. The caſe of Towers v. Si 
ibn Oſborne, 1 Stra. 506, was plainiy out of the ſtatute, 
net becauſe it was an exec utory contract, as it has been 
ee but becauſe it was for work and labour to be done, 
an materials and other neceſſary things to be found, which 
V (iFerent from @ mere contract of ſale, to which ſpecies of 
coutract alone the ſtatute is applicable. In Clayton v. An- 
wews, 4 Br. 2101, which was on an agreement to de- 
Iver corn at a future period, there was allo {ome work to 
be performed; for it was neceſſary that the corn ſhould be 
tireied before the delivery. This perhaps may ſeem to be 
11 y nice diſtinction, but ſtiil the work to be performed in 
firething, made, though in a {mall degree, a part of the con- 
ric. Some of the caſes in the court of chancery, ſeem 
1% have been founded on the nature of the proceedings in 
equity, where the Court will lay hold oi fome circumſtance 
ot Is own. admiflion, to compel a party to the performance 
t his agreement, But the fame rule is not applicable to 
courts of law; for if a parol azreement were ſtated in a 
court of law, and there was a demurrer, which would ad- 
mit the agreement, yet ſtill advantage. might h. taken of the 
ute, "The early cafes in Prec. in Chan. 208, Croyftan v. 
vanes, and 374, Symondſon v. 7awveed, do not ſcein taily to 
almit any other conſtruction than this, namely, that the 
Court thought, that where a parol agreement was admitted 
by the defendant's anſwe r, lie might or might not take ad- 
\antage of the ſtatute, at his option. I tay the Court ſeem 
to have thought ſo, becauſe in fact no ſuch decree was 
made in thoſe caſes ; which contain merely the extra-judi- 
Cal opinions of the lord keeper, and the maſter of the rolls. 
tis ſaid in thoſe caſes, and has been adopted in the argu- 
ment, that when the defeadant confeſſes the agreement, there 
5 10 danger of perjury, which was the only thing the 
haute intended to prevent. But this ſeems to be very bad 
raloning ; for the calling upon a party to anſwer a parol 
*cement, certainly lays upon him a great temptation to 

commit 
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commit perjury. But though the preventing perjury was one, 
it was not the ſole, object of the ſtatute ; another object waz, 
to lay down a clear and poſitive rule to determine when the 
contract of ſale ſhould be complete. Accordmgly, the 
ſtatute has made it neceſſary, that either the party buying 
ſhould accept and receive part of the goods ſold, or give 
ſomerliing in earneſt to bind the bargain; or that there 
Mould be ſome note or memorandum in writing, ſigned by 
the parties to the contract. Something therefore direct and 
ſpecific is to be done, to thew that the agreement is com- 
plete, that there may be no room for doubt or hefitation, 
This was the intention of the {tatute in all contracts of ſale 
above a certain value, in order to prevent confuſion and un- 
certainty in the tranſactions of mankind; and we think it 
wiſe to adhere to that rule. It is not neceſſary in a court 
of law, to enquire into the modes of proceeding by which 
courts of equity are guided; but 1t is obſervable, that the 
caſe of ¶ haley v. Bagenal, 6 Brawn's Caf. in Parl. 45. in the 
houſe of lords, coincides with the preſent determination of 
the court. 

So where the defendant ſold to the plaintiff by ſample 
fifty quarters of wheat at four guineas per quarter; the 
wheat to be delivered by the defendant to the plaintitf at 
Gainſborough. Two days afterwards the defendant deli- 
vercd to the plaintiff at Nottingham the ſample by which he 
had ſold the wheat to him; but ſuch ſample was no part of 
the tifty quarters to be delivered at Gainſborough. No 
money was paid by the plaintiff to the defendant on account 
of che wheat; nor was there any memorandum in writing 
ſigned by the parties. The defcndant afterwards refuſed to 
deliver the wheat. —On the trial of an action brought for 
not delivering this wheat, the jury found a verdict for tie 
plaintiff ſubject to the opinion of this Court. The caſe was 
argued very fully, Ax DER CuR1am, After this queſtion 
has been afloat ſo long in the courts, we are glad that by tit 
very able deciſion of the court of common pleas, in tic 
caſe of Rondeau v. Wyatt, the conſtruction of this claus 
of the ſtatute of frauds is brought back to the maniſeſt in 
tention of the legiſlature in making that proviſion. Lo the 
authority of that caſe we entirely ſubſcribe, and it governs 
the preſent. "The doctrine which was laid down in Clayt's 
v. Andrews, as to executory contracts not being within the 
ſtatute, was taken from Towers v. Oſborn. We do not pre- 
tend to ſay, that thoſe caſes were not rightly decided upon 
their particular circumſtances. The latter was a mere con- 
tract for work and labour; the thing contracted for did not 
exiſt at the time. The former caſe, indeed, went tome- 
what further, but ſtill ſomething was required to be done, 
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lere was to be ſome alteration in the commadity in order to 
put it in the ſtate in which it was contracted to be delivered. 
But can this be called an executory contract for the ſale of 
the goods in queſtion ? The thing fold exiſted and was cap- 
able of being delivered, at the time of the contract of ſale, 
This caſe cannot be diſtinguiſhed from that of Rendeau v. 
Matt; and the gronnds and principles of that deciſion are 
ſo amply detailed in the report, that it is unneceſſary to add 
any thing more. With reſpect to this coming within one 
of the exceptions of the ſtatute on account of the accept- 
ance of the ſample, there is no pretence for it; for the caſe 
expreſsly ſtates, that the ſample was no part of the goods 
contracted to be delivered. 

A promiſe to be anſwerable for another not being in Anderſen 2. 
uriting, is void by the ſtatute of frauds, if it appear that 8 
credit was given to both. The pl:intiff, a woollen-draper CB. 1 Hen. 
in London, employed. one Biffin, to receive orders from his Black. 120. 
cuſtomers in the country; the defendant meeting with 
Bifin at Deal, deſired him to write to the plaintiff, requeſt- 
ing him to ſupply the defendant's fon, who traded to the 
Weſt-Indies, with whatever goods he might want, on his, 
the defendant's, credit; ſaying at the ſame time, uſe my ſor: 
well, charge him as low as poſſuble, and 1 will be bound for the 
payment of the money, as far as 80ol. ar io Biffin ac- 
cordingly wrote to the plaintiff the follow ing letter:“ Mr. 
Hayman, of this town, ſays his ſon will call on you and 
leave orders, and he has promiſed me to ſee you paid, if it 
amounts to 10001, ; Mr. ITilliam Pitches was allo preſent as 
2 witneſs, N. B. It deal for twelve months” credit, and pay 
in fix or eight months, expects diſcount in proportion.“ 
Soon afterwards, the ſon received goods from the plaintiff, 
to the amount of 8ool. which were 8 to him in con- 
ſequence of the above order from the father. The ſon was 
(ited in the plaintiff's books, and being applied to for 
payment, wrote to the plainitf the following ant{wer : 
* Your fayour of the 27th p:it, has bon forwarded to me 
from Oſtend, by my clerk, in an{w-r to which, I can only 
lay, that I underſtood your credi: for the goods was twelve 
months, which was alſo mentioned by your rider to my 
atier, I Hall at this rate make you rem. ttances fer the differ- 
ent parcels as they came due, and remain, &.“ The ſon 
tterwards became a bankrupt, and thereupon the plaintiff 
brought his action agaiuſt the father, to recover the value 
of the goods, Upon the trial, the judge directed the jury 
o conſider, whether the plaintiff gave credit to the defen- 
Wnt alone, or to him tagetl th his ſom. That in th 

, gether with his fath at in the 
umer cafe they ſhould find a ve: dit for the plaintiſf: in 
e latter for the defendant; being of opinion, that i, any 
wit was given to the fon, the promiſe of the defendant not 
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being in writing, was void by the flatute of frauds. Accord. 
ingly the jury lound a verdict for the detendant; and upon 
a motion for a new trial, the Court refuſed it; being clearly 
of opinion, that this promiſe not being in writing, was voir 
by the ſtatute ; it appearing from the evidence of the ſau” 
letter, that the credit was g1\ en to him, as well as to the de- 
ferdant, 

A broker about to fell the goods of an inſolvent, pro- 
miſed the landlord to pay him his rent, if he would not di- 
train; it was held that this promiſe was not a collateral 
promiſe, but an original undertakig. The plaintiff was 
leſſor to one Taylor, who owed him 451. for rent, Ilir 
aſſigned over all nis effects for the benefit of his other cre- 
ditors, who appointed the defendant as their broker to fell 
the effects: he advertiſccd a ſale, and on the morning of it, 
the plaintiff came to make a diſtreſs ; wherenpon the defen- 
dant promiſed, that if he wouid deſiſt from diſtraining, that 
he would pay him the whole rent. For this rent the action 
was brought, and the defendant relied on the ſtatute of 
frauds as an undertaking, tor the debt of another, and nw 
memorandum in writing Bur it was adjudged, that this 
was not a Coll iteral promiſe to pay the debt de but 
an original undertaking, and ticretore, not within the ſta- 
tute of frauds; for the plaintiff was in poſſeſhon of the 
goods, haviag entered with intent to diftrain them ; and 
when the defendant made this promiſe, in arder to diſcharge 
the goods of this dire, the diſtreſs muſt be conſidered as 
actually m de; the plaintiff hid a lien on the goods in the 
han is of the defenlant, and they were the fund charged; 
therefore, a promiſe to pay out of this fund, was an oti— 
ginal undertaking by the defendant himſelt. 

But in the laſt cafe, Hilſon, J. obſerved, that where a fate 
is not immediate, it is not within the ſtatute of frauds, ſuc 
as a contract to purchaſe a carriage when it 1s built, and 
the like. 

Thus where the defendant agreed to deliver one load and 
an half of wheat to the plaintiff, within three weeks or a 
month from the ſaid agreement, at the rate of twelve 
guineas a load, to be p::d on delivery, which wheat was 
then unthraſhed : no part of the ſaid wheat to fold was de- 
livered, nor any money paid by way of earneſt for the 
ſame, nor any memorandum thereof made in writing, Up- 
on the trial of an action of aſſumpfit, for the non-pertorm- 
ance of this contract, a pecial caſe was relerved, ard the 
queſtion for the conſideration of the Court was, W hether 
this ag eement was within the ſtatute of frauds ? Per Gur. 
The ſtatute relates only to executed contracts, and the cabe 
of Tmvers v. Ofbsrn, which ms always been cont:dered 4 
an authority in queſtions ot this kind, is directly in point! 
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there che defendant beſpoke a chariot, and when it was 
made retuſed to take it; and in an action for the value, it 
was objected, that they {ſhould prove ſomething given in 
earneſt, or a note in writing, fince there was no delivery of 
any part of the goods. But the chief juſtice ruled it, not 
io be a caſe within the ſtatute of frauds, which relates only 
t© contracts for the actual ſale of goods, where the buyer 
immediately anfwerable, without time given him by ſpecial 
acrecment, and the ſeller is to deliver the goods imme- 
dately. 

So, tales by auction ſeem not to be within the ſtatute of Simon v. Mo- 
frauds, This was an action on the caſe brought againſt 2 Tr. Ter. 6 
the defendant, who had bought certain drugs to the value of; 2, 1921. 
110], at an auction; and which, having afterwards ſunk in 1 Black. 599. 
price, were not taken away according to the conditions of 
laie, but put up again and retoid: it appeared in evidence, 
that the auctioneer, when he knocked down the lots to 
the higheſt bidder, put down the price, and the buyer's 
name 1a writing in the uſual manner, and the defendant 
went the next day, and ſa the goods weighed, There was 
a verdict for the plainuff, and tue defendant moved for a 
new trial ; and the objection now made was, that is con- 
tratt, not being in writing, wa: 09:4 y the flatute of frauds. 

BuT the Court were ail clearly of opinion, that the auc- 
tioneer mult be conſidered as agent for the buyer after 
knocking down the hammer, as well as for the ſeller; and 
all the requiſites required by the ſtatute, had in this caſe 
been well complicd with ; for that bs ſetting down in writing, 
the name of the buyer. the price, &c. was tui:cient to take 
* out of the ſtatute; and that the buyer's coming the next 
dy, and ſeeing the goods weighec, was an additional cir- 
cumſtance that deſerved attention. They aifo inclined to 
think, upon the general point, without expreſsly determin- 
ing the queſtion, that buying and ſelling at auttions was x 
within the ſtatute of frauds ; for per Wihnit, J. in which |, , 
another of the judges concurred, I incline to think that the 6. 1 
act was meant to extend only to mitchiets, created by pri- 
vate and clandeſtine ſalcs, nut to fales by auction open! 
trauſacted before 500 people; and by Lord Aansfield, CG IJ. 
the object of the legiſlature in that ſtatute was a wile one, 
and what the legiſlature meant, 1s the rule both at law and 
equity; for in this caſe, both are the fame. The key to the 
conſt: uction of the act is tac intent of the legiſlature; and, 
therefore, many caſes, though ſeemingly within the letter, 
have been let out of it: more 1aſtances have, indeed. occurred 
in courts of equity than of law; but the rule is in both the 
fame, For inſtance, when a man adinits the contract to 
have been made, it 1s out of the ſtatute, for here there can 
be no perjury. Again; no advantage thall be taken of the 
| O o 2 ſtatute, 
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ſtatute, to protect the fraud of another. Therefore if the 
1 Black. 6. Contract is executed it is never ſet aſide. $9 when Sir 
Thomas Ofhorne beſpoke a chariot, that being in its nature 
not dehverable immediately, it was held not within the 
ſtatute, becauſe not capable of all the requiſites of the ſta- 
tute. 

Fenton v Emb- Where an agreement depends upon a contingency, and 
3 it does not appear but the contingency will happen within 
Ter. 2 Geo. 3. the year; nor does it appear from the agreement that it is 
B.R. 3 Bur. to be performed after the year; there a note in writing i; 
1273, 1 Black. vt neceſſary, becauſe the contingency may happen within 
2 the year, and ſo the agreement be performed within that 
time : but where it appears from the whole tenour of the 
agreement, that it is to be performed after the year, there an 
agreement in writing is required under the ſtatute : thus 
where by parol the defendant's teſtator promiſed the plain- 
. tiff, that if ſhe would come to live with him, as houſe- 
keeper, that he would give her gl. per ann. and leave her b; 
his will 16l. a year: ſhe went and lived with him till his 
death, when he having failed to make for her the proviſion 
promiſed, the. brought her action againſt the executor, 
when it was ruled on the defendant's pleading the ſtatute 
thut as this depended on a contingency (as the teſtator 
might have died within the year) no note in writing was re- 
quired, and the plaintitf recovered the value of the annuity, 
Tones * Cooper, In an action for goods fold and delivered, the plaintiff 
Mic. Ter 15 proved a parol order and a parel promiſe, from the defen- 
1 dant, in theſe words, I will pay you if Smith will not; the 
: undertaking was before the delivery of the goods; but 
Smith was entered as the debtor in the plaintiff's books: 
there was a verdict for the detendant, and a rule having 
been obtained, calling upon the defendant to ſhew cauſe 
why there ſhould not be a new trial; it was argued upon 
the ground, that this was not a collateral promiſe, but an 
original undertaking. Per Cur. Where the undertaking » 
before delivery, and there is a direction to deliver the goods, 
and I will ſee them paid for, it is not within the ſtatute ot 
trauds ; but the promiſe by the defendant in this caſe, to pay 
if Smith did not, is a collateral undertaking within the 

ſtatute of trauds.—Rule diſcharged. 
Man! Wha- But where t e Cefendant applied to the plaintiff; to ſerv? 
* Don one Corlthard, of Pomfret, with groceries z the plaintiff far 
2 Ter, R. o. he did not know Coulthard, nor any perſon in that part ot 
the world; upon which the detendant replied, “ 7 ou H 
me, and I will fee you paid; the plaintiff ſaid then, he would 
ſerve him, and the defend int repeated the ſame words; 
Crulthard ordered goods which were ſent, he was mac! 
debtor in the plaintiff 's books, and they applicd to him for 
payment; which not being paid, this action was brought 
agauutt 
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-ninſ the defendant on his undertaking : tl.“ defendant re- 
led an the ſtatute of frauds ; and for the plaintiff, the above 
Aſtinction in Janes v. Co2per, was relied on; viz. that where 
the promiſe to pay for goods delivered to a third perſon, is 
made before the delivery, that it ſhall be deemed an original 
indertaking, and a note in writing not neceſſary. But the 
Court overruled that diſtinction, and held, that if the party 
receiving the goods was at all liable, that a note in writing 
was neceſſary. Po/tea to the defendant. 

The declaration in this caſe ſtated, that the plaintiff had Chater +. Bec- 
{ied out a commiſſion of bankruptcy. and taken other pro- ＋ 3 
ceedings at law, againſt one Harris; and that in conſider- ae - _—_ 
ation that the plaintiff, at the in/kance of the defendant, : a 
would ſtay all further proceedings, and would accept of 
certain bills of exchange drawn or accepted by the defendant 
for a certain part, to wit, 10s. in the pound of his debt as a 
fatisfation for the whole, the defendant undertook and promiſed 
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dy t1 give the plaintiff ſuch bills for the ſame, and to pay all the ex- 
1s ences which the plaintiff had been put to: that the plain- 
on tf ſtayed all proceedings againſt Harris, and accepted 
or, ſuch bills, &c. yet that 1. defendant had nit paid the ſaid 
te expences, or any part thereof, There were other ſimilar 
or counts; and alſo the general counts for money paid, and for 
e- money had and received. At the trial it was ſtated, that the 
v. plaintiff drew bills on the defend:nt for the 10s. in the 
itt pound, which the latter accepted and paid: but the defend- 
N- ant refuſing to pay the plaintiff's expences, amounting to 
: 20l. 13s, the plaintiff paid them to the attorney, and brought 
ut this action to recover the ſame from the defendant on his un- 
$* dertaking. But this undertaking not being in writing, Lord 
12 Kenzen was of opinion, that the caſe came within the ſta— 
ic tue of frauds, and nonluited the plaintiff, Per Curiam. In 
n this caſe Harris was indebted to the plaintiff, and the defen- 
n dant undertook to pay part of that debt, and to pay certain 
* other expences. The promite therefore was certainly void 
5, in part by the ſtatute 3 and the agreement being entire, the 
ft plainiiff cannot now ſeparate it, and recover on one part of 
* the agreement, the other being void. And if that agreement 
e de void, there is an end of the caſe; for where there is an 

expreſs promiſe, another promiſe cannot be implied. Then 
0 it is urged that the plaintiff may recover on the general 
4 count: but in order to ſupport that count there ſhould be 
t evidence of the plaintiff having paid a ſum of money that the 
4 detendant was bound to pay; whereas here the plaintiff was 
q originally liable to pay theſe expences to his own attorney; 
; and when he paid them, he only paid his own debt; there- 


: tore this cannot be conſidered as money paid to the uſe of the 
f #&fendant, Rule diſcharged. 
: Oo 3 In 
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In this caſe, the plaintiff was a taylor and fopGller x 
Portſmouth, and the defendant the firſt lieutenant of the 
Boyne : when that ſhip came ino port, the defendunt applied 
to a third perſon to ecommend a {lopleiler, who might tup— 
ply the crew with new clothes; faving, “ He ill run to 
riſk, I will fee him paid.” The plaintiff being accordingly 
recommended, the deteadant called upon him, and uicd the( 
words, | will ee you paid at the pa: -table ; are you fatis. 
fed?” tlie plaintiff anſwered, “ Pertectl fo.” The crew 
were {upplicd with the clothes, and ſoon after the Eoyne waz 
burut, and the crew diſperſed into different thips: on that 
occaſion the plaintiff having expreſſed fome uncatinels, was 
told by the defendant, « Captain Grey (the captain of the 
Boyne) and I will fee you paid.” After this the crew wer? 
paid off, and the defendant ſtood at the pay-table : and the 
defendant having taken ſome money out of the hat of the ft 
man that was paid, gave it to the plaintiff; the next man te- 
fuſed to part wich his pay, and was immediately nut 'n irons: 
the defendant then aſked the commiſkoner to ſtop the pay f 
the crew, who anſwered that it could not be d»ne—On the 
trial of an a ion brought againſt the defendant for tie 
amount of the clothe delivered, there was a verdict for th: 
plaintiff for 5761. 78. 8d.; and on a motion for a new trial, 
on the ground of tue detendant's undertaking being within 
the ſtatue of frauds, THE CouRT ſaid, that fo large a lum 
recovered againſt a licutenant mn the navy, went a rat w y 
in ſatisfying their mind, that it never could have been in the 
contempla ion of the detendant to make himſelf liable, or of 
the flo\ſeller wo furniſh the goods on his credit, to ſo large an 
amount. From the nature of the caſc, it is appareat tlic 
men w te to pay in the hiſt inſtance: the defendant's words 
were, «I will ſee vou paid at the pay-table; are you ſatisfied?” 
and the anſwer then was, „ Perfectly ſo:“ the meaning of 
whici was, that ho ever unwilling the men might be to ph 
themſelves, the officer would tie care thot they ſhould pay. 
The queſtion is, Whether the flopman did not in tact rely 
on the po er of the officer over the fund out of which the 
men's wages were to he paid, and did not prefer giving credit 
to that fund, rather than to the licutenant ; who, it we are 
to judge of him by others in the ſame ſituation, was not likely 
to be able to raile ſo large a fum ? This is a proper cale to 
be lent to a new trial, —Rule for new trial abſojnte, 
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I has been decided, that an action is maintainable by an Ricord v. Ber- 
alien enemy upon a ranſom bill. — An alien enemy, who terham, Mic, 


Was 

hat was captain of a French privateer, took an Engliih ſhip, — 6 Geo, 3. 

vas upon the high ſeas, in time of open war, which was after x Black. 
the wards ranſomed for 300 piſtoles, and the mate was given as 563. 

end an hoſtage, who afterwards died in priſon. The ranſom bill 

the was ſigned by both captains, and alſo by the hoſtage ; and 

int thereby the Englith captain obliged himſelf, and his owners, 

re- to pay the French captain 300 piſtoles, within two months, 

1s: The woney not being paid, the French captain brought his | 
of ation againſt the Englith captain to recover it ; and after 

the the argument of a ſpecial cafe, founded on theſe facts, the 

lie Court were of opinion, that the action was maintainable; 

li: notwithſtanding the death of the hoſtage, and the plaintiff's 

al, being aun alien enemy. | 

in Alſo where an enemy's ſhip which had ranſomed a Bri- Cnau e. Black- 
mM th veſſel, was retaken with the hoſtage and ranſom bill burne, Ea. Ter. 
y on board, but which bill was ſecreted and not delivered up 21 Geo. 3. B. R. 
ic tv the recaptor : it was held, that the frit captor might re- Hh 

of cover upon the ranſom bill. In an action of aſſumpſit upon 

in a ranſom bill, the jury found a verdict for the plaintiff, ſub- 

ic jet to the opinion of the Court, on the following cafe. 

k& | That the ſhip Dolly was captured by the Princeſſe Robecg 

4 privateer, commanded by the plaintiff, on the 6th of June, 


1780, upon the high ſeas, in her voyage from Lynn to Li- 

rerpool, laden with corn; that the Dolly and her cargo were 

then the property of the detendant; that the plaintiff was 

then a natural born ſubject of the French king, from whom | 
the privateer had a commiſſion; and that Tamas Finchet, the | 
maſter of the Dolly, and the defendant were then natural 
born ſubjects of the king of Gre it Britain; that at the time 
of the capture, a ranſom bill was ſigned at ſea, between the 
plaintiff and Finchet, and John Butler, the mate of the 
Dilly, who was then given to the plaintiff as an hoſtage ; 
wich being tranflated from the French into the Engliſh 
language, is as follows: © Regiſtere the preſent ranſom 
bill at the admiralty ofice, Boulogne, ihe 25th October, 
1779, and delivered in double to Capt. Robert Cornu, com- 
manding the cutter the Princeſſe de Robecg, privateer of this 
port, by me, underwritten chief regiſter. Signed Merlin 
Buligne, We the underwritten Robert Cornu of Boulogne, 
Oo4 com- 
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commander of the ſhip the Princeſſe de Rabecg printer, of 


Boulogne, and Thomas Finchett of Liverpool, maſter of the 
thip Dolly of Liverpool, have agreed as followeth : viz, 
That I, Robert Cornu, commander of the ſaid privateer, 
acknowledge to have ranſomed the ſaid ſhip, the Dilly of 
Liverpool, belonging to 7:hn Blackburne, burgher of Liver. 
pool, burthen 105 tuns, on the 6th of June, in the vear 
1780, at the 20. 2m of Edinburgh, going from I.yun 0 
Liverpool in England, under Engliſh colours, and paſſpon 
of ſaid England, loaded with wheat, for the acconnt of 
Fohn Blackburne, burgher of Liverpool; which veſſel I haue 
agreed to ranſom for the ſum of 13ool. ſterling, to be paid 
to Mr. Hauſſoullier, futer of the ſaid privatcer, at Dunkirk , 
in conſideration of which I have ſet the ſaid veſſel at liberty, 
to go to the port of Liverpool, where ſhe is to be arrived in 
the time and ſpace of three months, after the expiration ot 
which, this preſent agreement ſhall not clear her from be- 
ing taken by any other privateers. For ſecurity o, which 
ranſom, I have received for hoſtage on board of the {aid 
ſhip, John Butler, coulin to the captain of the ſaid veſſel, 
deſiring all friends and allies to let ſafely and freely procced 
the carl veſſel to the port of Liverpool, without any let or 
moleſtation, during the ſaid time or courſe of her voyage; 
and I, Thomas Finchett, as well in mv name, as in that of 
the ſaid Fohn Blackburne, owner of the ſaid ſhip and mer- 
chandizes, have voluntarily ſubmitted to the payment of the 
ſaid ranſom, viz. 1300l. ſterling; for ſurety whereof, I hace 
delivered up the ſaid John Butler, of Liverpool, for hoſtage, 
promiſing not to go againſt the conditions of this prelent 
contract; wherect each of us have a copy by us, which 
we hare ſigned, with the ſaid hoſtage. Signed on hoard the 
ſaid ſhip, the 6th of June, in the year 1780. And it is further 
expreſsly covenanted and agreed, that I, the ſaid Thomas Hin. 
chett, do bind and oblige myſelf, and engage my veſſel and 
cargo, to pay or cauſe to be paid to the owners of the fad 
privatce:, che full amount of the ſaid ranſom, ſhould the 
ſaid hoſtage come to die, or to deſert; or that the faid pri- 
vateer ſhould periſh, or be tiken with the hoſtage on board, 
without which condition, the captain of the ſaid privatcer 
would not have conſented to the above ranſom, which in 4 
caſes whatſeever, hall be well and truly paid. (Signed). 
Robert Cornu, Thomas Finchett, John Butler.“ That the 
value of the Dolly, and her cargo then on board, amount*d 
to the ſum of 13col. contained in the ranſom bill; that Us 
faid ſhip, after her capture and ranſom, was ſet at liberty, 
and arrived ſafe at her deſtined port of Liverpool ; that on 
the 16th of June, 1780, the rm de Robecg was taken 
by two frigates, belonging to the King of Great Britain, 
I WIL 
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«ith Butler the hoſtage on board, and carried as a prize 
into an Engliſh port; that at the time 4 the capture of the 
n vateer, the ranſom bill was on board, but was not delivered 
% tz the captors, ner was the ſame ever poſſeſſed by them. 
[hat at the time of the capture of the Dolly, and at the 
time of the capture of the privateer, there was an open war 
detween the king of Great Britain and the French king. 
After this caſe had been fully argued, the Court were clearly 
of opinion in favour of the plaintiff; and Lord Mantfi U 
fad, it is ſound policy, as well as good morality, to keep 
fith with an enemy in time of war. This is a con- 
act which ariſes out of a ſiate of hoſtility, and is to be 
governed by the law of nations, and the eternal rules of 
juſtice, The additional clauſe is particularly adapted to 
this caſe. There is no pretext to impeach it, on the ground 
of fraud or extortion. The bill was regiſtered before the 
French ſhip tailed, with this clavfc in it, nor does any in- 
ference ariſe from its inſertion, that the general law was 
under 00d to be otherwiſe ; for it is alſo ſtipulated, that the 
death of the hoſtage ſhall not vacate the contract; which 
ſtipulation, the parties mult be preſumed to have known to 
be unneceſſary, becauſe the deciſion in Ricard v. Bettenham, 
was notorious over all Europe. Learned lawvers were 
written to on that occaſion, both in France and Holland; 
and Mr. Juſtice Biactſtant ſhewed me ſeveral letters he had 
received from abroad, on the ſubjeQ : the preſent caſe there- 
fore is clear on two grounds: 1ft, The ſpecial clauſe 15 de- 
cifive; and 2dly, Independent of that clauſe, there never has 
been any capture of the ranſom bill. 
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But in a ſubſequent caſe on a ranſom hill, the main queſ- Anthon +. 
tion argued, was the ſame as in the laſt caſe of Cornu v. Black. Fuer. Ex. Ter. 


burne ; and beſides the former point (viz. that the actual or 
virtual recapture of the ranſom bill, annihilates the contract, 
or rather transfers the T from the original captor to the re- 
captor) it was contendec 

uiſe out of matter of prize, are to be decided by the us 
belli, and therefore are not triable in this court, but belong 
exclulively to che court of prize. Lord Mansfield, Cu. J. 
delivered his opinion in favour of the plaintiff ; but I Illes, 
J. and Buller, J. thinking the courts of common law had 
no juriſdiction, and that that objection might be taken al- 
though not particularly pleaded; and Apburſt, }. —_— 
doubts on that point, judgment was given for the plainti 
pro forms, in order to give an opportunity of bringing a 
writ of error: this was afterwards done, and in Mic. Ter. 
25 Gee. 3. by the manimous opinion of all the judges os 
the common pleas and the 2 who concurred in 
bolding, that an alien enemy cannot, by the municipal law 


of this country, ſuc tor the recovery of à right claimed 0 


22 Ceo. 3. & 
Mic. Ter. 23 
B R 

2 Doug. 645. 


that queſtions on ranſom bills which 949 (u. 1) 
1132.) 
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Brandon v. Neſ- 


bitt, Mic, Ter. 


35 Ceo. 3. B. N 


6 Ter. Rep. 23. 
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be acquired by him in actual war. The judgment given in 
the court of king's bench was reverſed (1). 

So, whete an action was brought on a policy of infy- 
rance on goods on board an American fhip, at and from 
London to Bayonne ; there was an averment in the decl34- 
tion, that the policy was effected for the benefit and on the 
account of certain perſons (naming them), who were in. 
tereſted in the goods; and another averment that the ſhip was 
captured as prize. "The defendant pleaded, that “ the per. 
ſons intereſted were aliens born in foreign parts, to wit at 
Bayonne in France, out of the allegiance of the king of 
Great Britain, and within the allegiance of a foreign ſove. 
reign, to wit, the French king; that before the {hip failed 
a public and open war commenced, and was carried on he- 
tween our king and the perfons exerciling the powers of go- 
verument in France; and that the perſons intereſted were m- 
habitiag and commorant in France under the government of 
the E. excrciling the powers of government in France, 
and that they are enemies of our king and adhering to the 
king's enemies, &c. There was another plea, in which it 
was alleged that the perſons were living in France and ene— 
mies, (without ſaving that they were enemies born), and that 
the goods were ſent from London after the commencement 
ot the war, for the purpoſe of b-ing landed and delivered in 
France in the courſe of trade to the king's enemies, &c, 
The replication to the firſt plea ſtated that the perſons in- 
tereſted in the infurance 'were before the commencement of 
the war, and at the commencement of the ſuit, indebted to 
the plaintiff in divers ſums of money, exceeding the reſpec. 
ive intcreſts of thoſe perſous in the goods inſured, ſpecity- 
ing what ſums wete due to the plaintiff from each of thoſe 
perſons reipectively: the replication to the ſecond pica ſtated, 
that the exportation of the goods inſured, which contiſted of 
muſlins and the like, was not prohibited by any law at the 
time of the policy, and that they were put on board the thip 
before the commencement of the war. To theſe two repli- 
cations there was a general demurrer and joinder in demur- 
rer. After argument, The CourT were of opinion, I hat 
judgment muſt be given for the defendant, on this ground: 
that an action will not lic either by or in favour of an alien 
enemy. That the cate of Anthon v. Fiſher, which was de- 
cided in this Court, and whoſe judgment was afterwards con- 
tirmed in the exchequer chamber, proceed. d on the fame 
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(1) By ſhit. 22 Geo. 3.4 2+, it is prohibited to any of his majeſty 5 
fubjects to ranſom, cr to enter into any contract for ranſ ming any ſhip 
or goods captured by an enemy, under the penalty of zool. and al! 
ſuch contracts are declered void. 
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vincipie. That they had not found a ſingle caſe, in which | 


11 10 
he action had been ſupported in favour of an alien enemy. 
For though it was held in Ricord v. Bettingham, that the ac- 
tion by an enemy on a ranſom bill might be maintained, the 4 
action was not brought until peace was reſtored, which gets 
rid of the objection. 

$0 alſo, where an action was brought upon a policy of in- giigow e. Tow- 1 
ſur ence on goods on board an American ſhip at and from Lon- ers, Mic. Te. 1 


nſu- 
rom 
Ha- 
the 
in. 
Was 


Yer ln to Dunkirk, the firſt count of the declaration ſtated, that 3 * 5 
t at the plaintiff cauſed the inſurance to be made for the benefit of * | 
of certain perions trading under the firm of Arrouet, A at, and 

we- C, and that he, the plaintiF, being a perſon retiding in 

led Great Britain, had cauſed the policy to be effected as agent 

he- as well in his own name, as in the names of every other per- 

No- ſon to whom the fame micht appertain; that the inſurance 

in- was declared by the policy to be on goods warranted French pro- 

of perty ; that Arrouet and Co. were and continued to be inte- | 
ce, refted in the +00ds on board, which were ſtated to be hard- | 
the warez and that the thip and goods were afterwards captured 

1 it in ene courſe of the voyage, by a {loop of war belonging to 

ne- the king, and carried away as prize. It farther ſtated, that 

lat the goods at the time of the loading on board che ſhip and of 

ent the capture were French property, and that the ſhip was an 

in American thip, the property gf American tubjects. There 

cc. were other common counts; to all which the general iſſue 

n- was pleaded. At the trial, a ſpecial verdiCt was ound, ſtat- 

of ing the particulars of the cate ; and the chief 05jection taken 

ts was, that the inſurance upon enemies goods 15 illegal; and it 

1 was endeavoured to diſtingiſh this cate trom that of Brandon 

Y= v. Neſbitt, becauſe in that caſe there as a plea of alien ene- 

le my, which the Court were bound to decide upon: BUT the 

d, Court were {after argument) clearly of opinion that this 

of cate could not be diſtinguithed fr:.m the principle on which 

he that of Brandon v. Neſbitt was determined. And there was 

'Þ judgment for the defendant. 

i- ut a native of a foreign ſtate, in amity with this country, Spaenburgh v. 1 
1 taken in an act of hoſtility on board an enemy's fleet, and Bannatyne, Mic. 

at brought to England as a priſoner at war, is not diſabled from Len 36 Gev- 3: 

J: luing while in confinement, on a contract entered into with 6 * 

n a ſubject of this country whi.e a priſoner at war In this of 

= cale, it appeared in ary foe on the trial, that the plaintiff, 

j= being a native of Oldenburgh, in Germany, was taken pri- 

IC lover at the Cape of Good Hope, he then ſerving as a failor 


in the Dutch fleet under Admiral Lucas; that he was ſent 
from the Cape to St. Helena, in a Britich frigate, as a pri- | 
loner of war ; and was then put on board the Caledonia, a 
p Britiſh merchantman, then in great want of hands, by order 
| vt the governor of the place; that during the voyage _ 
b 
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St. Helena to England he was treated like the reft 0 t 
crew, and did his duty to the ſatisfaction of the captæin, the 
defendant in the action; that on his arrival here, lie was 
delivered over to the commiſſary with the other priſoner, 
taken on board the Dutch fleet, and was at the time of the 
action brought in cuſtody as a priſoner of war, A verdi& 
being given for the plaintiff for 24l. a rule to ſhew canf; 
why the verdict ſhould not be ſet aſide, and a new trial ha, 
was afterwards, after ſome heſitation, granted by the Cour: 
On ſhewing cauſe againſt this rule, the queſtion was, Whe. 
ther, on the evidence produced, the plaintift was to be con- 
lidered as an alien enemy at the time when the writ ifſucd 
and if fo, by neceſſary conſequence this action could not be 
maintained. The caſe was fully argued: and PER Cur, 
The defence has no foundation in conſcience, in juſtice, or 
in public policy: an enemy under the king's protection may 
ſue and be ſued. A priſoner of war is, to certain purpoſes, 
under the king's protection; and there are many caſes where 
he can maintain an action: ſuppoſe an officer of high rank 
on his parole is poſſeſſed of a ring or a jewel of great valuc, 
on which he wants to raiſe money, and that a tradeſman is 
ſo diſhoneſt as to receive it from him, and retuſe either to 
advance the money or return the pledge; ſurely the Court 
would ſay that he might recover his ring or his jewel from 
the tradeſman: but the preſent plaintiff was a neutral born, 
and became alien enemy only with reſpect to what he was 
doing under a local or temporary allegiance to a power at 
war with us; when the allegiance determined, the character 
determined: he could have no fixed character of alien ene- 
my, who owed no fixed allegiance to our enemy); it being 
only in reſpect of his being in a ſtate of actual hoſtility, that 
he was even for a time an enemy at all: as a priſoner of 
war, he does not differ from any other individual who is in 
cuſtody for an offence which he has committed, and for 
which he is anſwerable: The pleas (1) ſtate, that the plaiu- 
tiff was adhering to the king's enemies: they mult be proved 
in all their points; but a priſoner at war is not adhering to 
the king's enemies; tor he is here under protection from the 
king. If he conſpires againſt the life of the king, it is high 
treaſon ; if he is killed, it is murder; he does not theretore 
ſtand in the ſame ſituation as when in a ſtate of actual hoſ- 
tility. It has been ſaid, that a priſoner at war cannot con- 
tract; his caſe would be hard indeed if that were true: 0t- 
ficers on their parole, muſt ſubliſt like other men of their 
own rank; but according to ſuch doctrine, they muſt ſtarve; 
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(1) The pleadings were ſpecial. 
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for they could gain no credit if deprived of the power of ſuing i 
vr their own debts. It has alſo been urged, that if the plain- | 
i was under a protection, that circumſtance 2 to have ; 


been pleaded; and this is true of a formal protection under 

he great ſeal, but there may be a protection ariſing from ſi- 

mation, which need not be pleaded. If a priſoner of war | 
in confinement, he is protected as to his perſon ; if he is 4 
on his parole, he requires further protection than what relates , 
nerely to his perſon. The contract in queſtion was made by f 
ne permiſſion of the king's officer, and therefore by the licence 

of the king, under whoſe authority the officer may be pre- 

{med to have ated : and the man, whether he was under a 

ſafe conduct or not, did his duty faithfully, and was duly ap- 

noed of by the officer of the Caledonia: he now only aſks 

for a moderate reward, and is paid with a plea of alien ene- 

my, This is one of the hardeſt, one of the moſt impolitic, 

nay, immoral, defences that ever was ſet up in a court of juſ- N 
ticez and we ought to lean againſt it: as to the — of | 
policy which has been taken in argument for the defendant, 

namely, that a benefit would reſult to the enemy from the 

| plintiff*s recovering, it is a policy perhaps doubtful, certainly 

rmote, and which we do not hold to be ſatisfactory. The 

rue ground upon which the plea of alien enemy has been 


om alowed is, that a man profeſſing himſelf hoſtile to this coun- 

rn ty, and ina ſtate of war with it, cannot be heard if he ſue 

Fr for the benefit and protection of our laws in the courts of. 

at this country: we do not allow even our own ſubjects to de- 

er mand the benefit of the law in our courts, if they refuſe to 

de- ſubmit to the law and the juriſdiction of our courts: ſuch 

ny s the caſe of an outlaw : but modern civilization has iutro- 

Wat duced great qualifications to ſoften the rigours of war; and 

of allows a degree of intercourſe with enemies, and particularly 

ic voch priſoners of war, which can hardly be carried on with- 

for out the aſſiſtance of our courts of juſtice : it is not therefore 

me dood policy to encourage thoſe ſtri&t notions, which are in- 

ed iſted on contrary to morality and public convenience. Rule f 
to uſcharged, 

he The fon of an alien father and Englith mother, born ont hoe 4m 

ch „f the king's allegiance, cannot inherit to his mother in this roure + Jones, 

7c A country. Upon the trial of an ejectment, a ſpecial verdict 1 

5 was found, containing the following facts. That Lewis 4 r x: 4-- 

n- Henry Scipio de Grimoard de Beauvoir, commonly called 

= Count Duroure, is the only lawtul iſſue of Henrietta, 

elr Counteſs Duroure, formerly Henrietta Knight, ſpinſter , ; 
e; who being a natural born ſubject of this kingdom, and | 


within the ligeance of the king, in October, 1761, quitted 
the kingdom, and in May following, being at Bruſſels, m 
ue Auſtrian Netherlands, married Lewts Alexander de Brau- 

var, 


"7 
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. ment of this ſpecial verdict, two queſtions were made : 5 
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voir, Count Duroure, the father of Henry Scipiz, Loi, 
Alexander was a natural born ſubject of the kingdom of 
France, and at the time of the marriage was within the 
ligeance, and in the military ſervice of the French king, 
who was then at war with the king of Great Britain, Be. 
fore the above marriage took place, the Hon. Halls St. 
John, being ſeiſed in fee of the eſtates in quelt on, by will 
deviſed them to his filter Henrietta Knight for lite, rein un— 
der to his niece the Countets Duroure, then Henrietta Knizht, 
for life, remainder to the heirs male of her body ; and tor 
want of ſu-h iſſue, to his (the deviſor's) own right heirs for 
ever. The verdict then ſtated the deaths of the deviſor, 
and of his ſiſter; the entry and ſciſin of the mother of the 
leffor of the plaintiff, and her death in 1763, leaving Levi; 
Alexander, her huſband, who is [till living, and Henry Scipis, 
her ion, her ſurviving. That the leſſor of the plaintiff was 
born at Marſeilles, on the 26th of February, 1763; and 
that his mother was reſident there until and at the time of 
his birth, with and by the conſent and approbation of he: 
huſband, who then and from the time of his marriage, was 
a ſubject to, and within the ligeance of the French king, 
and not within the ligeance of the king of Great Britain, 
That preliminary articles of peace between the faid king- 
doms, were ſigned in November, 1762, and ſuch peace was 
finally ratified and confirmed in February, 1763, and con- 
tinued to ſubſiſt umil after the proclamation thereof at Lon- 
don and Weſtminſier, in March, in that year, That atter 
the death of the Counteſs Duroure, the Right Hon. F. late 
Viſcount Bolingbroke, as heir at law to the devilor, Hall. 
St. John, claiming title to the premiſes in queſtion, entered 
and became ſeiſed thereof ; and afterwards in March, 177%, 
conveyed the ſame for a valuable conſideration to the de- 
fendaut in fee; by virtue whereof he entered, and became 
ſeiſel. That in Trinty term, 1775, 4 fine ſur conuſance de 
droit come ceo, &c. was levied of the ſame, between C. Lang- 
bois, plaiutiſf, and the defendant deforciant ; and the lalt pro- 
clamation of that fine was in Eaſter term, 1770. The lei- 
ſor of the plaintiff, when the fine was levied and pro- 
claimed, was an infant, but attained the age of 21 on ti 
26th of February, 1784; he was then at large in Englat%, 
and continued ſo to be until the 17th of December, 178+ 
when he was arreſte!, and impriſoned for debt, and ua, 
kept and detained in priſon continually from that time, unte. 
the 16th of September, 1789; and on the 17th day of mn 
month, he, claiming title to the premiſes in queſtion, ma 
an actual and perſonal entry thereon in due form of law, 0 
avoid the fine, and ejected the defendant ; and on the algen 
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Aliens. 

On the ſtatute 25 Fdw. 3. ſt. 2. Whether the leſſor of the 

plaintiff was entitled to recover, notwichſtanding his father 

us an alien? 2dly, Whether he was bound by the fine, being 

an infant at the time it was levied, and having been in priſon 

hortly after he came of age, ſo that five years had not 

eapfed ſince he came of age, free from the diſability of im- 

yiloament? As to the firſt queſtion (which is the only one 

oper to be ſtated here, as the diſcuſſion of the other will 

pear hereafter) the Court ſaid, that it was of great im- 

prtance to be known who are deemed natural born ſub- 

ects, on account of the various rights to which they are 

entitled. The character of a natural born ſubject, anterior 

U any of the ſtatmes, was incidental to birth only; and 
whatever was the ſituation of his parents, the being born 

within the ligeance of the king, conſticuted a natural born 

ſubject. The firſt ſtatute which was paſſed on this ſabieR, 

and which was mentioned in the argument, is that of 25 

Ew. 3, by which it was enacted, © that all children inheri- 

tors, which from hencetorth {hall be born without the li- 

xcance of the king, whoſe fathers and others at the time of 
their birth be and {hall be at the faich and ligeance of the 
king of England, ſhall have and enjoy the ſame benefits and 
alvantages to have and bear the inh-ritance within the ſame 
lance, as the other inheritors aforeiaid in time to come.“ 
And notwithſtanding what had been faid by the plaintiff's 
counſel, the Court could not conceive that the legiſlature in 
paſſing that act meant to ſtop ſhort, in conferring the right 
of inheritance merely on ſuch children, but that they in- 
tended to confer on. them all the rights of natural born ſub- 
ects, If the Court were now called upon, for the firſt 
ume, to put a conſtruction upon the words of this ſtatute. 
liey ſhould not think that they ought to be extended further 
tan the natural import of the words; but that, in order to 
be entitled to the privileges and benefits of that act, the 
culdren muſt be born of natural born ſubjects, both father 
aud mother, within the faith and ligeance of the king. But 
n was ſaid, that paſſages are to be found in ſeveral books of 
authority, to prove that and is to be taken disjunctively, aud 
thit the words of tlie ſtatute are fatished, if either the father 
r mother be a natural born ſubject; and that if the father 
be a natural born ſubject, the ifue may inherit to him; and 
Vice verſa, in the caſe of the mother. This, however, is 
not explicitly ſtated any where but in 1 Bac. Abr. 77. 
which refers in the margin, to ſeveral authorities, but which 
authorities, taken together, do not fairly make out the pro- 
polition ; and even if they did, the opinion of Lord Hale, 
In Collingwood v. Pace, 1 Ventris 422. would have ſhaken, 
ud indeed overturned them; for that opinion has 2 
5 een 
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been deemed of great authority. But the Court are nc 
driven to the neceſſity of oppoſing the opinicn of Lord 
Hale to the other caſes, and of ng upon either ; be- 
cauſe, conſidering the ſeries of acts of p:rliament which 
been paſſed ſince that time, 7 Ann. c. 5. 10 Ann. c. 8. and 
4 Ges. 2, c. 21. we are in poſſeſſion of a parliamentary ex- 
poſition of this law. The firſt of thoſe acts was of very 
extenſive conſequence, becauſe it extended the benefits of 
naturalization to all foreign proteſtants ; but this having 
created ſome ferment in the kingdom, was, in part, re- 
pealed by 10 Ann. c. 5. reſerving, however, that part of the 
act which reſpects the children of natural born ſubjects, 
born out of the king's ligeance; and it was ſuppoſed, that 
the privileges of naturalization were extended, by theſe two 
acts, to children born out of the king's li —, either the 
tather or mother was a natural born ſubje&. This matter 
came again before the legiſlature, for their conſideration, 
when they paſſed the 4 Geo. 2. c. 21. which, without the 
authority of any decided caſe, has cloſed the quel:1on, as : 
parliamentary 1 of the law. That ſtatute, after 
reciting that doubts had ariſen upon the conſtruction of 
7 Ann. declares and enacts, & that all children born out of 
the ligeance of the crown of Great Britain, whole father: 


are natural born ſubjects, ſhall be declared to be natural 


born ſubjects, &c. The conſideration of this ſubject was | 


again taken up by parliament in 13 Geo. 3, c. 2 1. which 
extends the ſame privileges to grand- children, but till con- 
fines them to the paternal line. Therefore, upon the wl. ole. 
without conſidering what would be the conſtruction of the 
Nat. 25 Ew. 3. taken by itſelf, or reſorting to the autho- 
rity of Callingwood v. Pace, as contradicting, if it does con- 
tradict, the other caſes cited, but principally relying on the 
legiſlative expoſition of the law, the Court had no doubt, 
but that the leſſor of the plaintiff, who was born in foreign 
parts, and of a foreign — did not derive inherxabk 
blood in this kingdom. Therefore judgment was given #0! 
the defendant. 
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= privilege of foreign miniſters and their domeſtic ſer- Triquet and 1 


vants depends upon the la w of nations; the act of parlia- others v. Bath. 
And Peach, and 


ving ment of ) Ann. c. 12, is declaratory of it; all that is new in this — uk. 


f th ict is the clauſe ſec. 4 which Hives a ſummary juriſdiction Ea. Ter. 4 
jech fr the puniſhment of the infractors of this law : The act of Geo. 3. _ 
"a parliament was made upon occaſion of the Czar's ambal- 3 —=_ — 
uk Hor being azreſted : it proper application had been im- | 
* nediately made for his diſcharge from the arreſt, the matter 

. nights and doubtleſs would, have been ſet right; inſtead of 

wink that, bail was put in before any complaint was made. An 

17 formation was filed by the then attorney-general, againſt 
oh tie perſons who were thus concerned, as infractors of the law | 
<6 f nations; and they were found guilty, but never brought 

bop upto judgment. The Czar took the maiter up highly: no 

24 puniſhment would have been thought by him an adequate 

** rparation : ſuch a fentence as the court could have given, 

uw” be might have Nr a freſh inſult, Another expedient 

0 was fallen upon, and agreed to: this act of parliament paſſed, 

4 * an apology and huiniliation from the whole nation. It 

—__ was ſent to the Czar finely illuminated by an ambaſſador 

w4 extraordinary, who made excuſes in a ſolemu oration: a 

F the peat deal relative to this tranſaction and negociation ap- 

*I pears in the annals of that time; and from a correſpondence 

0 of the ſecretary of ſtate then printed: But the act was not 

os occaſioned by any doubt, whether the law of nations, par- 

* icularly the part relative to public miniſters, was not part of 

eien be law of England, and the inſraction criminal; nor intended 

.abl bo vary one iota from it.“ In a cafe b fore Lord Tallot in 

** be court of chancery, 16th July, 17 36, Buvet v. Barbut, 

upon a motion to * the defendant, w ho was in execu- 


tion for not performing a decree, 4 becauſe he was agent of 
commerce, com miſſioned by the king of Fruſſia, and receiv- 
ed here as ſuch ;”* the matter was very claborateiy argued at 
de bar, and a folemn deliberate opinion given by the court. 
lu this caſe, theſe queſtions aroſe, and were G:iculled ; whe-. 
der a miniſter could by any act or acts waive his privilege ?— 
vbether being a trader, was any objeCtion againſt allowing 
pinilege to a minifter perſonally (1) ?—whether an agent of 


—ůů 
— 


ors. | 
(i) Decided in the negative. Cas. Temp. Talib. 28 1. 
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commerce, or even à conſul, was entitled to the privileges of x 
__ miniſter (1)?—And the rule of decifion was, that the 

of nations in its full extent was part of the law of Fug. 
land ;—that the act of parliament was declaratory, and oc- 
caſioned by a particular incident; that the law of nations 
was to be collected from the practice of different nations, 
and the 1 of writers; and accordingly the authority 
of Grotius, Barbeyrac, Binkersho*k, Wiquefert, and others, 
there being no Engliſh writer of eminence upon the ſubject, 
was taken and relied on. 

And Lord /ansfield, in another caſe, held the ſame doc- 
trine. His lordthip ſaid, the privileges of public miniſters 
and their retinue depend upon the law of nations; which is 
part of the common law of England; and the act of parlia- 
ment of 7 Ann. c. 12, did not intend to alter, nor can alter, 
the law of nations: neither is there any one provihun in 
that act which is not warranted by the law of nations. 

But the law of nations (which will be carried as far in 
England as any where) though it be liberal, yet i does not 
ſcreen perſons who are not bona fide ſcrvants to public mi- 
niſters, but only make uſe of that pretence, in order to pre- 
vent their being liable to pay their juſt debts. 

And the law of nations does not take in conſuls, or agen. 
of commerce; though received as ſuch by the courts to 
which they are employed: neither does it appear certain 
whether the mini/ter, from the prime biſhop of Leige, has 
privilege, for though he be called minifter, yet miniſter 
alone is an equivocal term; and it is clear that he is not 
an ambaſlador, which is of the firſt rank, nor even an envoy, 
which is of the ſecond rank. 

The privilege of a foreign miniſter extends to his family 
and ſervants : and this privilege has been long ſettled, to ex- 
tend to the ſervants who are natives of the country where he 
reſides, as well as to his foreign ſervants, whom he brings 
over with him: but by the law of nations a foreign miniſter 
cannot give a protection to a perſon who is not b9na fide of 
his family, 

And the regiſtering the name of the ſervants of ambaſſa- 
dors in the — of ſtate's office, and tranſmitting it to 
the ſherift's office, purſuant to the 5th ſection of the ſtatute, 
which provides, © that no perſon ſhall be proceeded againit 
as having arreſted the ſervant of an ambaſſador or public mi 
niſter, unleſs the name of ſuch ſervant be firlt regiſtered, 
relates only to the bailiff who arreſts, and is no condition 
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(2) This was decided in the negative. Cas. Temp. Tull. 201. 
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precedent to his being entitled to the privilege of a public 
miniſter's ſervant. 

But to e tle to privilege, an actual bona fide ſervice muſt Triquet and 
be proved. On a rule to thew cauſe why tne bill of Middle- others v. Bath. 
ſex, in each of theſe cauſes, ſhould not be ſet aſide, and the 
bail-bond be cancelled: the only queſtion was, Whether Mic. Ter. 4 
the defendant was really and truly, and bona fide, a domeſtic Geo. 3. B. R. 
ſervant of the Bavarian miniſter? or, Whether his ſervice 3 27: 1478. 

1 Black. Reps 
was only colourable, and a mere ſham and pretence, cal- 471. 
culated ro protect him from the juſt demands of his cre- 
dicors ?*” On the part of the defendant, it was ſworn, “ that 
he was regularly appointed by the miniſter to be one of his 
Kngliſh ſecretaries, at 30l. per annum, for board and lodging, 
&c.;” and he ſwore to actual attendance and actual iervice 
at ſeveral times at the miniſter's houſe; and writing, co- 
pring, and carrying ſeveral letters and memorials; in ſhort, 
the defendant's affidavits were ſo framed, that every thing 
was ſworn that in abſolute ſtrictneſs could be required to 
bring him within the deſcription of a domeſtic ſervant to this 
mifuſter. On the part of the plaintiffs, it appeared that the 
defendant was a mercer in Dublin about ſeven or eight years 
before ; that he had afterwards been a commiſſary of — 
abroad, and was then upon halt-pay as ſuch, at 158. per 
day; that he ſpoke only Engliſh; that he had never eat nor 
lodged in the miniſter's houſe; nor received any wages (but 
as to the wages, in fact none were due); it was alſo ſwern, 
that whilſt he carried on trade in Ireland, he bought goods in 
Eagland and ſold them in Ireland. Per Cur. It is not to be 
expected that every particular att of the ſervice ſhould be par- 
ticularly ſpecified; it is enough it an actual bona fide ſervice 
de proved; and if ſuch a ſervice be ſufficiently proved by af- 
hidavit, we muſt not, upon bare ſuſpicion only, ſuppoſe it 
to have been merely colourable and colluſive: and as to the 
point of his being a trader, his having been fo in Ireland 
(and even that feven years before) will not bring him within 
the exception of the 5th clauſe of this act; which provides, 
that no merchant or other trader whatſoever within the 
deſcription of any of the ſtatutes of bankruptcy, who hath or ſhall 
put himlelt into the ſervice of any ſuch ambaſſador or public 
miniſter, thall have or take any manner of benefit by that 
att; and as to the trading in this kingdom, there is only a 
lngle inſtance, and that of buying only. 

And a defendant, in order to ſubſtantiate his claim to pri- Fontainier v. 
vilege, as a domeſtic to an ambaſſador, ought himſelt to 5 * 
lhew the nature of the ſervice, and ſwear to the actual per- BR 3 — 
formance of it. 1731, 


p * . 8 8 Ter. Geo. 
public miniſter : but on the 3 a public _ 4. Burr, 2005, 


And Peach, and 
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cannot take a perſon out of the cuſtody of the law; there. 
fore, if a man has no ſuch privilege at the time of his being 
arreſted ; no ſubſequent privilege can be given '»m, by being 
afterwards taken into the ſervice of a public miniſter : by 
this caſe, it did not appear that the defendant was in the ſer- 
vice of the miniſter at the time of the arreſt; and the 


Court, according to the above rule, held that he was not 


entitled to privilege. 

So, where it appeared from the affidavits, that, * the de- 
fendant had been protected by the Morecco ambaſſador, up- 
on whoſe departure from England, the plaintiff proceeded 
againſt the defendant, being then unprotected, and obtained 
judgment againſt him; the defendant brought a writ of error; 
Anf whill this was depending, he was hired to the Bavarian 
miniſter as his phyſician, at 4ol. a-year ſalary: though Dr, 
Redmond then ſtood upon the lift as the phyſician : the de- 
teadant ſwore that he had preſcribed to ſome of the miniſter's 
ſervants; and he alſo ſwore, that ſince his appointment he 
never preſcribed to any other perfons but the Count's ſer- 
vants. It appeared from the affidavits produced on the part 
of the plaintiff, that the defendant Kept a coach and livery 
ſervants of his own; that he had formerly been a trader, but 
had left off: but it was not aſcertained where, or for how 
long time he had practiſed as a phyſician. Soon after he was 
hired to the Bavarian miniſter, the miniſter's own fecretary 
ſent to the ſheriff of Surrey (who had an execution againſt 
the defendant), to acquaint him that the defendant was pro- 
tected by the miniſter : the queſtion was, therefore, Whether 
this was a bona fide ſervice, or merely colourable ? Per Cur, 
Binkerfhack de foro legatorum, ſays, * that a perſon in di! 
cannot be taken into the ſervice of a forcign miniſter, in or- 
der to protect him e and were it otherwiſe, it would give 
the foreign miniſter a power to diſpenſe with the private debts 
of the ſubjects of this country: now here was actually judg- 
ment againſt the defendant, only ſuſpended by writ ot error; 
and the ſecretary's letter ſays, that this man was protected 
by the miniſter, But a foreign miniſter cannot protec? by 
way of ſcreening a dehtor fron paying his jutt debts : he has 
no ſuch privilege ; and it would be of very bad conſequence, 
if protections ſhould be ſet up to ſale, or inade uſe of merely 
for the ſake of ſcreening people from paying their juſt debts. 
It is not uſual to retain phyſicians; dorme/tic phyticians are 
not the cuſtom of modern ages; though it was cuſtomary 
among the ancients. The proteſſion of a phylician is ho- 
norary ; and the retainer ſhould come from the ambatlador; 
whereas this man offered himſelf; and it is plain enough that 
it was done with a view to this protection; but an amluſſador 
cannot protect; it is the law that gives tlie protection; and vet 
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bas broteted him; the view therefore is manifeſt: it 15 nat a 
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eing ha fide ſervice, but a ſcheme te ſecure the d:fendant from the 
eing ſapnent of bis debts.— Rule diſcharged, but without colts; as 
by F appeared that 1t was obtained at the inſlance, and at the 
ler- colts of the miniſter, | 
the ln this caſe the defendant being indebted to the plaintiff Darling v. At- 
not u 500l. paid him 259). in part, and gave him a bond and 9 
wdoment for the teſidue, with ſtay of execution for a cer- ; I]. 3. wo 
> de. un time; which being elapſed, the plaintiff threatened to 
up- nke out execution againſt him. Whereupon the defendant 
eded wrote a letter to the plaintiff, requeſting further time, and 
ined yomiſing that he would pay him as ſoou as poſlible. The 
Tor; phinoff having waited for his money a year longer, and 
rian wot being paid, took out a writ, directed to the ſheriff of 
Dr, Middleſex, on which the defendant was arreſted and carried 
de- n the officer's houſc. Soon afterwards, the envoy from the 
tcr's de&tor of Bavaria, and from the cleCtor palatine, ſent a meſ- 
| he ige to the officer, demanding the detendant's diſcharge, as be- | 
ſer- ag the baron's Engliſh ſecretary, and regiſtered as ſuch, in 
part te proper offices. In conſequence of this meſſage, and on 
very receiving a note of indemnity, the officer diſcharged the de- 
but fndant out of cuſtody, Whereupon the plaintiff ſerved 
10W de ſheriff with a rule to return the writ. TE Cou RT 
Was being afterwards moved to diſcharge this rule, hey granted 
ary :rule to ſhew cauſe; and on ſhewing cauſe, it appeared by 
inſt afidavit, that although the defendant might be ſecretary to the 
ro- ng, yet he was in fact the purſer of a king's ſhip, and that 
ner lle duties of thoſe two offices were incompatible. After hear- 
ur. ng counſel on both ſides, the Court unanimouſly diſcharged 
ab! he rule upon the ſheritf, and diſallowed the protection; 
or- ming, that though courts of law will protect the ambaſ- 
ze wdors or public miniſters of foreign princes or ſtates, and 
05 heir ſeryants, from being arreſted, it being the law of na- 
ug ons ſo to do, yet we muſt not confound the right of pro- 
or; tdti:n, with the abuſe of that right. The queſtion is, 
ed Whether this defendant is bona fide a ſervant of the ambaſ- by 
by ador ? It is determined, that he need not be a domeſtic ſer= 
has fant, although the words of the ſt.tute, 7 Ann. c. 12, are 
* ameſtic ſervants ; for many houſes are not Jarge enough 
05 '0 contain and lodge all the ſervants of ſome ambaſſadors, 
Ss But we are of opinion, that the office of purſer, which the 
arc ktendant has and enjoys, is incompatible with being ſecre- 
wy tary to an ambaſſadòr; for no man can ſerve two maſters, 
50 ud as the defendant is a fervant of the king, he cannot 
= licrefore be a ſervant to the ambaſſador, 
dar 
vet 
ter 
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Fa. Ter. 1 
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Pil ington and 
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2447. 


Rex v. John 
Wilkes, eſg. 

Hil. Ter. 10 
Geo. 3. B. R. 
4 Burr. 2527. 


able debate. But the Court were ultimately of op = 


( $582 ) 


Amendment. 


A VERDICT cures a defect in ſetting out a tiile, though | 


it caumt cure a defective tile. —Atter a trial in eiect- 
ment, and a verdict for tae plaintiff, the Court was moved 
in arreſt of judgment, for that the leaſe declared upon was 
on the face of it void. The pleadings were entitled of Hi. 
lary term, in the firſt year of king Geo. 3. and the le: 
was laid to be made in the thirty-third year of the ſaid king, 
which was alleged to be a fatal objection to the very title 
of the vali and that it could not be amended. The 
Court ſaid, to be ſure you cannot alter the title, if it be defect. 
ive, but this is only a utie defeciively, or improperly ſet ou, 
and there can be no doubt, but that a proper title was proved 
at tie trial. If the demiſe ha been laid in the thirty-third 
ear of his late majeſty, undoubtedly in that cafe, the 
-ourt would have ſupplied the words © king George the 
Second.” And this ſeems to be juſt ſuch a kind of defect 
as that would have been, it is not an uncertain deſcription, 
but only a title defeCtively ſet out, by the mere miſtake of 
the ras & and being in ejectment, there is the more reaſon 
for our overruling tis nice objection. 

An amendment in ejectment may be made even in the 
time of the demiſe to prevent being barred. In an ejet- 
ment made upon an entry, to avoid a fine, the demiſe was 
laid before the plaiutiff had made the entry, inſtead of being 
laid after the entry. And upon a motion for leave to 
amend, THE COURT were clearly of opinion, that the de 
miſe being a mere matter of form, and not like a real title, 
and it being a clear miſtake of the plaintiff's attorney, 
the plaintiff ought to be at liberty to amend, on payment of 
coſts. 

In an information for a libel, the counſel for the crown, 
after the record had been made np, and the cauſe was ready 
for trial, thought it expedient to amend the record, by ſtrik- 
ing out the word purport, and inſerting in its place the word 
tenor. Accordingly an application was made to Lord 
Mansfield, for a ſummons to ſhew cauſe, why ſuch ameud- 
ment ſhould not be made; and a ſummons having been 
granted, his Lordſhip was attended at his owa houſe, by the 
attornies and clerks in court on each fide, and made an 
order, that the information ſhould be amended, by ſtriking 
out the word purport, in the ſeveral places where it Mas 
mentioned, and inferting inſtead thereof the word team 
This amendment became afterwards a ſubject of conficet- 
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hat it was right; and that as it was not objeCted to at the 
rial, the proper opportunity of taking the objection was 
loſt, 

ln an action brought againſt an executor, the judgment Short + Cu 
was entered, by miſtake, de benis proprits; and upon a mo- Coffin, Ea. _—_— 
ton for leave to amend, by making it de benis teſlatoris, 11 Geo. 3. BR. 


ugh Ec. & de bonis propriis fi non, &c. the Court were 5 Burr. 2730. 
eck. clearly of opinion, that the amendment ought to be made, it 

ved no: being an error in point of law, but a mere miſtake of 

wh the clerk, | 3 
Hi But an amendment of the declaration after verdict will 1 
Viki not be allowed. A writ of error having been brought upon G. z. e 
"gy 2 judgment recovered againſt the defendant, for money lent 2 H. 147. 
— and —— by the plaintiff to a third perſon, at the de- 

The ſendant's requeſt ; it appeared by the original writ, that the 

d. count was tor money paid. It was therefore moved, that 

"I the count might be amended by the writ, by ſtriking out the 

wed word lent, and inſerting the word paid inſtead of it. But 

ard the Court ſaid, we muſt preſume that the plaintiff proved 

the money lent, for the verdiCt is for money lent to a third per- 

- ſon, and no precedent ean be ſhewn, where ſuch an amend- 

* nent as this was ever made. The ſtatutes of amendment 

· lead us to ſee what power we had at law to amend, and we 

c had no power to amend, after the firſt term, when the re- 

on cord was made up, and the roll carried in; but ſince the 

ho ſtatutes, courts have gone 2 great way further, yet there is 

9 no ſtatute which goes ſo far as to empower us to make an 

= amendment, which would alter the trial on the iſſue. The 

* iſſue at the trial was, Whether the plaintiff ent a third per- 

* ſon money at the defendant's requeſt, and you would now 

* make the iſſue to be, Whether the plaintiff paid a third per- 

te, ſon money at the defendant's requeſt. This would be to 


1 alter and change the record, in a molt ſubſtantial point ; we 
wr are bound by the record and the verdict, and mult take it to 
de true, that every part of the declaration was proved at the 
trial, The plamtiff has miſtaken his action, but if we 
were to allow this amendment, great inconvenience would 
enſue; for then we ſhould lay down a rule, that whenever 
the plaintiff had obtained a verdict, in a caſe where he had 
no legal cauſe of action, he might afterwards ſue our an 
original writ, wherein he had good and legal cauſe of 
action, and amend his record thereby; and ſo recover upon 
an iſſue which had never been tried. For theſe reaſons the 
amendment was refuſed. 


in both thoſe counts, that the ſaid Charles (the * 
is being 
P p 4 after 
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634: Amendment. 


after verdict, the Court rejected the words, ts the ſaid Charlbs 
in both the counts, as ſurpluſage ; and held them both to be 
good and ſenſible without theſe words, and reiuſed even to 
| make a rule to ſhew cauſe (1). 

Wheſfton . The defendant was rightly named John, both in the writ 

Packman, Hil. and in the declaration delivered, but not entering his! 

Ter. 10 Geo. 3. - ; "20:4 = g *11S appear- 

C. B. 3 Wiſ. 49. ance in due time, the plaintiff $ attorney entered an appear- 
ance for him, according to the ſtatute, by the name of Famer, 
inſtead of John. The Court was then moved, that the de- 
claration might be ſet aſide, becauſe the deiendant was not 
in court. But they held it to be a mere flip, and therefore 
ordered the proper officer to alter the entry of the appear- 
ance, and inſert the name John inſtead of James. 


Bohoun . Bur- The Court was moved, that a fine of lands levied in the 

wad 4. 0. z. reign of queen Ann, might be amended by a deed of ſettle- 

3H. 58. ment, by aitcring the name of a pariſh in the fine, from 
Cixley to Corley ; and upon reading the deed, and the inden- 
ture of the fine, and an affidavit that there was no ſuch 
pariſh as Goxley in the county where the lands lay, the 
Court ordered the fine to be amended, without making a 
rule upon any perſon to ſhew cauſe. 

Henzell v. The Court was moved on behalf of the tenant and 


, Hil. Ter. a a 
2 b C;. Youchee, to amend a common recovery, by inſerting the 


3 if. 154, word Merſham, being the name of a pariſh, among the 
2 Black. 747- pariſhes named in the recovery, next after the parith of 
Brabone, This motion was grounded on an afhdavit made 
by the vouchee, that ſome ſmall part of the lands whereot 
tlie recovery was intended to be ſuffered, extended into, aud 
lay in the pariſh of Merſham, in Kent. The athdavit 
further ſtated, that one Robert Goddard was tenant of an 
entire farm, under the yearly rent of 581. the principal and 
1107 part thereof was in the parith of Aldington, in Kent; 
but that ſome part of it, as he believed, extended into the 
aid pariſh of Merſham ; and that the whole of the jarm 
was intended to be compriſed in the recovery, although the 
laid narilhi of Merſham was not mentioned, either in tie fe- 
cavery, or in the deed to lead the uies of it. The Cour, 
tier taking a day's time to conſider, ordered the proceed- 
ings in the recovery to be amended, by inſerting the wort 
3 


Pes,ſon v. The Court will not grant leave to amend a recovery, upon 
A 3 an affidavit only that the party meant to include all his 
C3. n. eſtates in a particular county. But it muſt appear an the face 
Back. 73. of the deed to lead the uſes, that there is ſufficient ground tor an 


amendment. 


ͤ— — — * —— 
— 


(1) Sce ſtat. 16 & 17 Car. 2, c. 8. whereby it is enacted, that judg- 
ment ſhall not be ſtayed acer verdi, by reaſon of miſtaking the name 


& the plaintiff or defendant in the pleading. 
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[n a formedon, the Court was moved for leave to diſoon- Scott v. Pen. | 
cove, on payment of coſis 3 there being a miſtake in ſet- B. Tor. to 7 
{ng out the eſtate tail in the writ. Upon ſhewing cauſe it , 3 758. | 
was alleged, that. the defendant had been ſerved with an | 
gectment for the ſame lands by the plaintiff, and had been 
hereby put to certain coſts and charges, which he could not 
get, unleſs he ſhould now be allowed them. The Court 
id, that as the plaintiff came to aſk a favour, he muſt pay 
the coſts, both in the ejectment, and the formedon ; hi 
he conſented to, on being permitted to amend all the pro- 
cedings in the formedon. A rule was therefore made by 
conſent, that the plamtiff ſhould be at liberty to amend ac- 
cordingly. 

The Court was moved to ſtay proceedings on a bill of Cox, 9. f. 2. 

Middleſex, which was in debt only, and not in treſpaſs, with 8 9 — 4 

in ac etiam in debt. Lord Mansfield at firſt refuſed a rule? Black 463. 

to ſhew cauſe, unleſs they would produce a precedent of a 

like rule within fifty years paſt. But the next day it was | 
moved again; when it being alleged, that no precedent 

could be tound of a bill of Middleſex in debt only, a rule 

to hew cauſe was granted; and upon ſhewing cauſe, the 

Court gave leave to amend the bill, by inſerting the plea of 

treſpaſs. 

The court of common pleas was moved to ſet afide ary; 2. Ken- 
latum ca. fa. and to diſcharge. the defendant out of cuſ- rick, Tr. Ter. 
tody, the writ being made returnable before us at Weftmin- 12 Geo. J. CB. 


of fer, which is the ſtyle of the court of king's. bench, . 

ad not before our juſtices, which is the ſtyle of this court. At 

vit the ſame time the plaintiff moved to amend it, by the record 

an of the writ on the roll, and all the preceding proceſs, which 

nd appeared to have been in the court of common pleas; and 

t; WHT {fvcral caſes were cited, where ſuch amendments had been 

ne made. Upon the authority of theſe precedents, the Court 

mn directed the writ to be amended, on paying the coſts of both 

1e motions, 

Co In this caſe the capias was teſted the 11th of June, re- Cary +. Aſtley, 

1 turnable on the cctave of the Holy Trinity, which was the It. Ter. 13 | 

1 13th of June. The Court was moyed to ſet atide the pro- Wi * 

2 cedings with coſts, for irregularity ; becauſe there were not 2 Ki.. 
hfteen d-ys between the teſte and return, But on the other 

In ide it was inſiſted, that this was error, not irregularity ; the 

is Court therefore ordered the matter to ſtand over for three 

ce _ when the defendant wes to ſhew cauſe why the plain- 

in iff ſhould not amend, on payment of coſts. On fhewing 


cauſe it was inſiſted, that there was nothing to amend by. 
2 Per Cur. Although this court cannot amend an original 
writ, becauſe it iſſues out of the court of chancery, yet 
this court can amend all meſne proceſs, and alſo an attach- 
went of privilege, which is in the nature of an 3 
£ a 


Sayer v. Pocock, 


No error ean be aſſigned in meſne proceſs : this is a mere 
miſtake of the officer, the filacer, and ought to be amend. 
ed; for when a plaintiff beſpeaks a writ returnable at ſuch 
a day, he impliedly orders the officer to make the teſte re. 
gulzr; and by theſe implied inſtruCtions, the Court may 
now amend; therefore the rule for the amendment was 
made :bſolure. 


A new trial was granted in a fiſhery cauſe, wherein 2 


Ter: 13 general verdict was given for the defendant, though he had 


given no evidence on two or three pleas, upon which iſſues 
were taken, and though the plaintiff had given evidence to 
diſprove them. The defendant then moved the Court for 
leave to amend, by ſtriking out thoſe pleas ; but the Court 
was of opinion, that the motion was not only unprece- 
dented, but ill founded; the intent of new trials is to ſub. 
mit the ſam? queſtions to the conſideration of another jury, 
but this would be to vary the queſtions, and perhaps, in ihe 
very point on which the plaintiff chiefly relies; therctore the 
motion was refuſed. 

A rule was granted to ſhew cauſe, why the record ſhould 
not be amended after verdict, by adding at the end of the 
replication, the words and the dcfendant does fo likewiſe, in- 
ſtead of, & c. A prior motion had been made for a rule to 
ſhew cauſe, why the judgment ſhould not be arreſted, upon 
the ground of there being in fact no iſſue joined, in conſe- 
quence of the above defect. Lord Mansfield ſaid, one is 
aſhamed and grieved that ſuch objections remain, they have 
nothing to do with the juſtice of the caſe, but only ſerve 10 
entangle, without being of the leaſt aid in preventing irre- 
gularity; without conſidering therefore, whether it is within 
the ſtatutes of jeofails or not, it is beſt to amend, in order 
to avoid a writ of error; and there are three grounds which 
ſatisfy me, that the matter in this caſe is amendable. 1ſt, 
That it is an omiſſion of the clerk ; 2dly, I will in this calc 
adopt the reaſoning of Lord Coke, and conſtrue, &c. to 
mean every neceſſary matter which ought to be expreſled; 
3dly, By amending, the Court only makes that right, which 
the defendant himſelf underſtood to be ſo, by his going down 
to trial. The other judges concurring, the rule to amend 
was made abſolute, and the rule for arreſting the judgment 
was diſcharged, 

Where an action of treſpaſs and falſe impriſonment was 


fael, Ea. Ter. 16 brought againſt two perſons jointly, but Judgment was given 


ound not guilty. 


again{t one of them only, the other — 8 
rought upon tus 


And afterwards, a writ of error was 


judgment, in the names of both the defendants, by miſtake; 
the Court was moved for leave to amend the writ of error, 
on an affidavit made by the officer, who ſwore that it was 
his miſtake, and that the inſtructions leſt with him, _ 0 
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make out a writ of error in the name of the other defen- 
unt only. On the other hand, there was a motion for 

zaſhing the writ of error, on the ground that it did not 
agree with the original record. Per Cur. The reaſon why 
i did not agree with the record, was owing to a blunder 
which the officer ſwears was made by his miſtzke. The 
xords of the ſtatute 5 Ges. 1. c. 13 are,“ That all writs of 
ror, wherein there thall be any variance from the original 
record, or other defect, ſhall be amended.” Now here is a 
&fe&, and that detect owing to the miſtake of the officer ; 
the words of the act are general, other defects; aid there- 
fore, if there were any doubt, they ought iv be extended as 
ar as poſſible, becauſe it is for the ne ue of juſtice. 

Rule for amending the writ of error abſolute, on payment 
of coſts; and the rule for quaſhing it diicharged. 

Atter judgment in eje d ment, in the court of king's Vicars v. Hay- 
bench in Ireland, and affirmed in the court of king's bench — 3 15 
in En, land, the declaration was amended, by enlarging the Coup. B41, 
term ; although the record had been remitt-d to the court of 
king's bench in Irelind. A writ of ſuperſedeas was alſo 
iſued to the former mittimus, and a new writ of mittimus 
was awarded to t e judges of that court, incloſing the tenor 
of the record ſo amended, The whole upon payment of 
colts by the party applying. 

A clerical miſtake may be amended in the return to a The King v. the 
man/umus, after the return has been filed. A mandamus Mayor and Pure 
having 1iſucd to reftore H. F. to the office of a capital bur- _ of Loan 

| : \ CgiS, Ea. Ter. 

ge's of the borough of L. the corporation returned, that C. 1 Geo. 3. BR. 
one of the capital burgeſſes, had exhibited certain articles 1 Doug, 134 
of complaint againſt F. charging him with having been 
duy ſummoned, and negiected to attend a corporate meet- 
155 for the election of a capital burgeis; and the articles 

0 charged him with non- xreſidence, and neglect of duty. 
The return then ſtated, that F. having been ſerved with a 
copy ot theſe articles, attended a meeting of the mayor and 
burgelſes, and was heard in his defence; and that afterwards 
It was adjudged, that he was guilty of the non- reſidence, ab- 
ences, contemprs, neglect, * * of duty, and miſbeha- 
viour, and other matters objected and charged againſt him, 
in and by the 2d and th articles of the ſaid complaint. And 
that thereupon they had reſolved to remove him from his 
office, and had removed him; and that he had not been 
elected ſince, ſo that they could not re ore him. Aſter this 
return had been filed, the defendants diſcovered, that they 
had in that part of it which ſtated the conviction ſet forth, 
that the proſecutor had been found guilty of the charges in 
the 2d and 4th articles, without having previouſly — that 
the complaint conſiſted of four articles; they therefore 
moved for leave to amend the retura accordingly. And 


having 


588 


Eddowes, & al. 
+. Hopkins, 
& al. Ea Ter. 


Amendment. 


having obtained a rule to ſhew cauſe, HE Corr, 144 
cauſe ſhewn, ſaid, It is very eſſential to the adminiſtraticn 
of juſtice, that flips or miſtakes of the pen ſhould not he 
fatal. This is clearly a mere blunder, and not a trick; and 
the amendment ſuggeſts itſelf upon inſpection. As the te. 
turn ſtands at preſent, it 1s . Lip ; and no caſe has bien 
cited, where the Court has refuſed to amend ſuch a miſtake, 
although the return has been filed. Therefore the rule was 
made abſolute; the defendants undertaking, if an action for 
a falſe return ſhould be brought, to take thort notice of 
trial, and not to bring a writ of error, if there ſhould be 
judgment againſt them. 

Where there is a general verdict on a declaration con. 
ſiſting of different counts, ſome of which are incontiſten, 


20 Geo. 3. B. R. Or bad in point of law, and evidence has only been given on 


1 Doug. 375. 


the good or conſiſtent counts, the verdict may be amend 4 
by the judge's notes —In an action of aſſumpfit brougli 
againſt the defendants, as the executors of one Har is, tie 
declaration contained ſeveral counts, ſome upon promiſcs 
made by the teſtator, others on other promiſes made hy the 
defendants themſelves. "Vo the firſt ſet of counts, the de- 
fendants pleaded plene adminiſtravit; and to the others, the 
general iſſue. he jury on the trial, found for the plain- 
tiſls, with 1471]. damages, and a general vercict was entered 
by the officyr. Afterwards, the Tour was moved in arreſt 
of judgment, on the ground, that the verdict was general, 
and the counts inconſiſtent, and ſuch as required differe it 
Judgments to be entered; viz. Judgment de bonis teſtatoris, 
on thoſe where the promiſes were laid to have been mad: 
by the teſtator, af de bonis propriis on the others. The 
plaintiffs alſo moved to have the poſtea amended by the 
judge's minutes, and a verdict entered for the plaintiffs on 
thote counts only, to which the evidence given at the trial 
applied, and for the defendants on the others. Both theſe 
motions came on together; and after argument, Lord Man 
field ſaid, it was impoſſible to believe there was ſuch an ab- 
ſurdity in the law, as that a mere miſtake of the officer 
ſhould be without a remedy, and that neither the judge or 
jury coul: poſſibly have proceeded on what there was no 
evidence of before them; his lordſhip then mentioned a caſc 
of one G:bſon, who had been tried for robbing Mr. Francis, 
and convicted; and that a miſtake being diſcovered in the 
verdict, a conſultation with all the judges was held at his 
chambers, when the miſtake was corrected from minutes 
ſigned by the jury, and the priſoner executed. And Buller, 
J. faid, there was this diſtinction, that if there was only 
evidence at the trial upon ſuch of the counts as were go 

and conſiſtent, a general verdict might be amended from the 


notes of the judge, and entered only on thoſe counts; — 
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that if there be any evidence which applies to the other 
lad or inconſiſtent counts (as, for inſtance, in an action for 
words, where ſome actionable words are laid, and fome 
got actionable, and evidence given of hoth ſets of words, 
ud a general verdict), there the poſea can not be amended, 
tecauſe it would be impoſſible for the judge to ſay, on which 
of the counts the jury had found the damages, or how they 
had apportioned them: that in ſuch a caſe, the only remed 
b by awarding a venire de novo (1). Therefore in this 
caſe, the rule to arreſt the judgment was diſcharged, and the 
other made abſolute ; but on the payment of coſts, includ- 
ing thoſe of the motion 1n arreſt of judgment. 

But where ſome counts in the declaration (which was Holt v. Schote. 
for words, were good and ſome bad in law, and general field, Tr. Ter. 
damages were given, The court were of opinion, that apt. _=_ 
there thould not be a venire de novo, and that as the damages a 
were entire, the judgment muſt be arreſted in toto: and 
Lawrence, J. ſaid, that the plaintiff ought not to be at li- 
berty to amend by the judges notes in this caſe, becauſe the 
evidence applicd as well to the bad as to the good counts, 

ln an ejectment to recover certain premiſes, where there Doe ex dem. 
was a verdict for the plaintiff againſt twenty-two of the Church v. Ce- 
ketendants; the po/tea ſtated, that & as to the premiſes in the che: m_ 
vithin-written declaration mentioned, except as to two cot- Tr. Ter. 30 Ges. 
ages parcel thereof; twenty-two of the defendants, nam- 3; BR. 3 Te. 
ing them, were guilty, and (“ as to the ſaid two cottages *. 749- 
parcel of the premiſes, in the ſaid declaration mentioned”) 
that the ſaid M and M. the other two defendants, were not 
guilty : the defendants brought a writ of error, and after 
joinder in error, and a day appointed for argument, the de- 
tendant in error applied to the judge who tried the cauſe, to 
amend the poſtee by his notes, which he did, by direQing 
that the words within the inverted commas as above, ſhould 
be ſtruck out. The defendant in error then applied to 
Buller, J. to amend the judgment-roll, and the tranſcript 
liereof as above, who made an order, that the defendant 
ſhould have leave to move for a new trial, and in caſe the 
Court ſhould refuſe to grant a new trial, then that the leſſors 
of the plaintiff ſhould be at liberty to amend the roll, on 
payment of coſts, agreeable to the po//ca. It was accord- 
ugly moved for a new trial (which was granted), and 
ao to ſet aſide the order for the amendment, made by the 
judge who tried the cauſe, on two grounds: 1ſt, Becauſe it 
was an amendment by a judge of another court, and after 
the expiration of one term after the trial; 2dly, Becauſe 
the amendment was not warranted by the judge's notes, 
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(1) See title, VEN IRE DE NOVO. a 
Bur 
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Bur the Court ſaid, there was no foundation for the &r6 
objection; for that, according to the practice of amendin 
by the judge's notes, which was of infinite utility to che ſuits 
ors, and was as ancient as the time of Charles the Firſt, the 
amendment might be made at any time: and that the ſecond 
objection might be conſidered when the rule for granting the 
new trial came before the Court, on the judge's report; and 
if, according to that report, the evidence did not correſpond 
with the amendment, the defendant might then have the be. 
nefit of that objection. 
act, Ev. Ter. Ale h was filed as in the 24th 
„E. Ter. iddleſex, which was filed as in the 24th year of Geo. 2. b 
— hrmng making it according to the truth of the fag, as of Hin 
term 25th Geo. 3. And the motion as granted accord. 
ingly ; becauſe there was in this caſe ſomething to amend 
by, namely, the precipe, which is a circumſtance by which 
the Court hive always been guided; and in the court of 
common pleas, fines and recoveries are amended every 
day, upon the principle that there is ſomething to amend 


a Upon a judgment to recover againſt two defendants, a 
Waſbrough and writ of error was brought in the exchequer chamber by one 
Mailand, Mic. of them only, and the — having been affirmed, and 


1 3 coſts given of the writ of error, both the defendants were 

Rep. 737 taken under a writ of execution for the whole ſum, including 
the coſts of the writ of error, as well as the original ſum re- 
covered. In this caſe, the Court permitted the plaintiff to 
amend his writ of execution, as to the defendant, who did 
not join in the writ of error, by altering it to the original 
ſum recovered. 

Rees, v. More Where a defendant in replevin made cognizance for rent | 

gan in error, . a x . 

Tr. Ter. 29 in arrear, and the jury found a verdict for him, and damages 

Geo. 3. B. R. to the amount of the rent claimed in his cognizance, with- 


3 Ter. Rep. 349. gut finding either the amount of the rent in arrear, or the value 
of the cattle — and judgment was em ered for the da- 
mages aſſeſſed; the Court permitted the defendant to amend 
his judgment, and to enter a judgment, pro retorao habends, 
after a writ of error had been brought. 

Cowperthwaite, If a ff. fa. be ſued out into one county, where it ſhould 

1 have been a /f. f. fa. without any original f. fa. and the 

30 Geo. 3. B.R. Plaintift afterwards ſues out an original f. fa. the Court will 

J Ter. Rep. 657. permit him to amend the former, on payment of coſts. 

Petrie „. Han- In an action for money paid by the plaintiffs as execut- 

ors, and alſo for money paid by their teſtator to the uſe of 

3 Ter. Rep. 65g. the defendant, there were two pleas ; 1ſt, The zeneral iſſue. 
2dly, The ſtatute of limitations. A verdict having been 
found for the plaintiffs generally on the firſt iſſue, and no no- 
tice taken of the laſt, the defendant brought a writ of error 
in the houſe of lords upon two grounds; 1ſt, That no 2 
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The court of king's bench was moved to amend a bill of 
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da was given on the ſecond plea; and 2dly, That the two 
eparate demands could not be joined in one action. After 
zjoinder in error, and a day appointed for argument in the 
Houſe, the plaintiffs obtained a rule of the court of king's 
tench to ſhew cauſe why they ſhould not be at liberty to 
mend according to the judge's notes, by adding a verdict for 
tem on the ſecond plea, and by entering the verdict on the 
counts for money paid by the executors, and for money had and 
receive! to their uſe. After argument, the Court ſaid, that 
ſuch amendments had been frequently permitted; the firſt was 
merely the flip of the clerk, in not entering up the verdict for 
the plaintiffs on the ſecond plea ; and as to the ſecond, it was 
not error; for though an executor, when ſuing for a debt due 
to his teſtator, could not join a debt due to himſelf, in his own 
right, yet it was the conſtant practice to join in the ſame de- 
chration ſeveral counts or money had and r ceived, by the 
defendant to the uſe of the teſtator, and to the uſe of the exe- 
cuter, as ſuch, and therefore the rule was made abſolute, 
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An intormation was filed by the attorney-general againſt The King 


the defendant, for certain offences committed in India, the n Holland, 
tial whereof is particularly provided for by the ſtatutes 24 Ces. ＋ II. 


&fendant demurred. The attorney- general then obtained a 
rule to ſhew cauſe, why the information ſhould not be 
amended in certain particulars. After cauſe had been ſhewn, 
the Court ſaid, that if amendment after amendment were to 
de applied for, to haraſs the defendant, perhaps they would 
refuſe to lend their aid any longer; but this was an apyplica- 
on in the ordinary courſe of juſtice. The act of parliament 
on which theſe proceedings are founded, is indeed introduc- 
tory of ſomething novel in the progreſs of them : but as far 
a5 this information has already proceeded, there is nothing 
to diſtinguiſh it from other informations. At preſent, the 
nformation has gone on in the common courſe, and there- 
fore we may fairly try the propriety of this application by 
tie common rules of practice on the like proceedings. Now 
amendments upon informations are ſo much a matter of 
courſe, that they are even made upon an application to the 
Judges, at their chambers. With reſpect to the propoſed 
amendments altering the nature of the undertaking of the bail, 
the ſame objection would equally apply to amendments in all 
aher informations. But it is ſaid, that they ought not to be 
allowed here, becauſe the legiſlature having precluded the 
G&fendant from moving in arreſt of judgment for any defect 
in the proceedings, an having only provided for the caſe of 
his demurrer bein — could not have intended that 
bis demurrer ſhould be concluſive, if it prevailed. We can- 
dot here examine the hardſhip of ſuch a proviſion; but let it 

always 


Ces. þ c. 25 & 26 Geo. 3, c. 27. To this in'ormarion the 4 Ter. Rep. 457. 


— —— II — — — 


592 Amendment. 


always be remembered, that the defendant has alſo an exis- 
ordinary indulgence granted to him; for he is not concluded 
by a bad demurrer, but may afterwards be tried on the me- 
rits. However, at all events, it is right that the nature of 
the offence ſhould be made to appear clearly and legally up- 
on the record, to the judges who are to try it, and therefore 
we are clearly of opinion, that this amendment is abſolutely 
of courſe. - 


The King v. A mandamus was granted to the defendants to admit a free. 
the {ayer af man, to which"they made a return, which was traverſed; 
, . F 


Ter. 32 Geo. 3. but the plaintiff not having proceeded to trial, according to 
BR 4 Ter. Ri. the practice of the court, a judgment was entered as in the 
63g. caſe of a nonſuit. A motion was then made to amend the 
mandamus, alleging, that the proſecutor had ſtated the cul. 
tom of the borough, relative to the admiſſion of burgeſſes, 
too narrow; BUT the Court fag the officers infor us, 
that in the time of Lord Chief Juſtice Lee, ſuch an applica- 
tion was made and refuſed. And we think, that at all events, 
in ſuch a caſe as the preſent, where the return has been tra- 
verſed, we ought not to permit this amendment to be made, 
The parties may apply for another writ, 
Skutty, Wood. Where a defendant, who is an executor, ſtates, in a plea 
ware, executi®» of a former judgment recovered againſt him, a leſs ſum thon 
Geo. 3. CB. the judgment was really for; if it clearly appears that 2 
».Her, Black, greater ſum was recovered, the Court will permit the defeu- 
. dant to amend the record, by inſerting the real ſum in the 
plea: and this was done in the preſent caſe, although the 
application for ſuch amendment was not made, until neat 
three years after the record had been regularly made up; and 
the court added that in ſuch a caſe they will allow the plain» 
tiff to reply per fraudem. 
— „VWͤhhere in an action of aſſumpſit upon a ſpecial promiſe; 
Blackſmith, and alſo for goods ſold and delivered, &c. The declaration 
Hil, Ter. 33 ſtated the firſt as for 7 30l. and the latter for 1200l. conc)ud- 
=—_ 3-BR. ing to the plaintiffs damage of one hundred pounds, which 
7 70. A. 134. n evidently a miſtake, the damage intended to be laid being 
one thouſand pounds : this miſtake, however, was not diſco- 
vered until after the trial, and after the jury had found a vet- 
dict of 6111. 9s. 6d. which was entered upon all the counts 
except the fr, on which a verdict was entered for the de- 
fendant. On a rule, calling on the defendant to ſhew cauſe 
why the plaintiffs ſhould not be at liberty to amend their de- 
claration, by altering the damages laid from 100l. to 7000. 
or why the verdict ſhould not be ſet aſide, aud a new trial 


had, and then the plaintiffs be at liberty to make the fame 
amendment. THE Cour ſaid, ItJwould be going too far 
to make the amendment required, without ſending the cauſe 
to a new trial, as the defendant might have gone to trial, ie, 
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ment. 

Where a fi. fa. is ſued out into a different county from 
that in which the venue is laid, and the party tuing it, after- 
wards takes out a ff. fa. into the proper county, and gets 
zreturn of nulla bond; the Court, in order to warrant the 
„ fa. which firſt iſſued, will permit it to be amended, by in- 
ering the return of nulla bang, and the te/katum claute, al- 
tough the ſecond writ be returnable ſeverel days before the 
wigment was ſigned ; becauſe judgments relate to the firſt 
lay of the term, except in the cate of bona fide purchaſers 
fur a valuable conſideration. 

Af er a party has once amended on a demurrer, the Court 
will not give him leave to amend again on a ſecond de- 
murrer. 

And the Court will grant leave to amend a ſpecial capias, 
n order that an application may be made to the maſter of the 
rolls to procure a new original. In this caſe, the proceed- 
ngs were by original; the plaintiff arroſted Shaw, who put 
n bail, and proceeded to outlawry againſt the other defen- 
Gt by the name of James Morgan Price, his real name be- 
ng Johne on diſcovering his miſtake, it was moved (in or- 
ter to hold the bail of Shaw ſtill liable, who could have no 
realon to complain of the amendment, becauſe the proceed- 
ngs againſt him were regular), that the ſpecial capias might 
be amended, ſo that the plaintiff might procure a new ori- 
bini. THe Cox ſet aſide the proceedings in outlawry, 
and granted the plaintiff leave to amend, on paying all the 
coſts in the former action, as well as thoſe — this 
appucation ; and Lord Kenyon, CH. I. ſaid there was no 
doubt but that even an original might be amended on an ap- 
plication to the maſter of the rolls, though it could not be 
amended in B. R. and he mentioned an inſtance where an 
original had been ſupplied even in the cafe of a penal action 
brought on the game laws. 

A declaration in ejeQtment for lands in! 


painſt him. Per Cur. Rule abſolute for ſetting aſide ver- 
det, and granting a new trial, and for making the amend- 
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Meyer Ring, 
Hil. Ter. 21 
Geo. 3.C By. 

1 Len. Bak. 
571. 


K ndcr v. Paris, 
2 Hen. Black. 
551. 


Carr , Shaw 
and Price, Tr. 
Ter. 37 Geo. 3. 
B. R. 7 Te-. Net. 
299. 


Jevonſhire having pye er die 


deen delivered, with notice to the tenants to appear in Mi- Bafs v. Roe, 


chaelmas term, which was wrong, as the notice in a coun- 
ry ejectment, mult, according to the practice, be to appear 
in an iffuable term: the Court, on application, granted 
leave to the party to amend the notice, on an affidavit, ſtat- 
ng, that the leffor of the plaintiff could not bring another 
t]ectment, on account of the ſtatute of limitations, the twenty 
years having expired after the declaration was delivered, and 
before the miſtake was diſcovered; and alſo that the leffor 
vt the plaintiff had been hitherto prevented by poverty from 
proceeding, | 

Vor. J. 2 q | In 


Hil. Ter. 38 
Geo. 3. BR. 
7 Ter, Rep. 45g 


a — — — — 
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Dickinſon v. 
Plaiſted, Hil. 
Ter. 38 Geo. 3. 
B R. 7 Ter. Rep. 


477 


Amendment. 


In an action on a promiſſory note that became due on the 


5th of September, 1796, the plaintiff filed his bill again the 


defendant, an attorney, in Trinity vacation (2d November. 


1796), but with a general memorandum of the preceding 
Trinity term : on a plea of judgment, recovered replication 
of nul tie] record, and demurrer to ſuch replication, judgment 
was given for the plaintiff in Michaelmas term, 1796, win 
the roll not being written out at length, was bi ought into 
court, containing only the general memorandum, and the 
names of the parties, on which the officer of the court mark. 
ed the word read; it appeared to be the practice of the cour, 
for the-plaintiff's attorney, on obtaining judgment, to take 
away ſuch roll, and complete it afterwards at his leiſure. 
Afterwards, in Hil. 1797, the defendant brought a writ of 
error; and aſſigned for error, that the bill was bled before 
the cauſe of action accrued. After this, the plaint'#'s attor- 
nev, under the advice of a gentleman at the bar, altered the 
roll, by injerting a ſpecial memorandum of the day when the 
bill was actually filed, inſtead of the memorandum of Trinig 
term generally : upon which the defendant obtained a rule, 
calling on the plainriff to ſhew cavſe why the roll ſhould not 
be amended, and made conformable to the iſſue joined; and 
why the plaintiff ſhould not pay the coſts of the rule, Axp 
THE COURT were clearly of opinion, that the rule ougl1t to 
be made abſolute; for though they would, on an apples. 
tion, have permitted the plaintiff to make the alteration pro- 
poſed, vet it was highly improper for the plaintiff himſelt tn 
alter the roll, without their conſent. That the roll in th, 
caſe, though not complete at the time when judgment was 
given on the demurrer, was conſidered as part of the dcin 
proceedi1;,'s of the court; and that it was only for ihe con- 


venience of the ſuitors that ſuch an imperfect roll was allow- } 


ed to be brought in; for that when the Court pronounced 
judgment, it was on a ſuppoſition, that the whole recor! 
was then in court: that even though the defendant ſhould 
conſent, yet the Court were bound to interfere on the mat- 
ter being diſcloſed. in order to prevent any alteration being 
made in the records of the court, without their permiſſion 
On a ſubſequent day, however, the plaintiff obtained au- 
other rule, calling on the defendant to ſhew cauſe why be. 
the plaintiff, ſhould not be at liberty to amend the bill nled, 
by inferiing a ſpecial memorandum : and why he ſhould not 
be at liberty to carry in a new roll, agreeable to {uct 
amended bill, and to make the tranſcript contormab!e to ſuch 
new roll, which rule was made abſolute : for Per Cur. The 
rule is reaſonable ; for though the plaintiff acted inadvertcnt- 
ly at firſt, nothing improper was intended, it having bee! 
one under the advice of council: and the lateneſs of the 
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than an application to the court of chancery to grant an 
orginal, after the wan: of an original has been affigned for 


error. 


Ancient Demeſne. 


THE tenant pleaded ancient demeſne, without an affidavit, Hatch v Can- 
to verify the fact. Per Cur. An affidavit is neceſſary 1 

wherever you plead to the juriſdiction of the court ; and for Ge 103 

any thing hit appears to us, the lands in queſtion may be 3 , 51. 

parcel of the manor itſelt, which is ancient demeſne, and ſuch 

ands are pleadable at common law; but if they are lands 

ball of a manor, which is ancient demeſue, then indeed they 

are not pleadab.e at common law. Peremptory rule to plead 


07 ered, 


Annuities. 


THE court in which any judgment is entered up as the ſe- Haynes v. Hare, 
curity for an annuity, has an equitable juriſdiction and . _— 
control over ſuch judgment; and, on application, will exa- „ . 
mine into the conſideration on which it was founded. In 639. 
July, 1780, Robert Hare, and Francis his ſon, in conſider- 
ation of 3ool. paid by one Haynes, joined in a bond in the 
penalty of 600!. conditioned for the payment of an annuity 
of gol. per annum to Haynes, his executors, &c. during the 
life of Francis Hare, "The bond was drawn in the uſual 
form, without mentioning in the condition any agreement te re- 
deem the annuity. There was a warrant of attorney given 
o confeſs judgment on the bond, and judgment was entered 
vp accordingly ; there was alſo another warrant of attorney 
given by Francis, to enable Haynes to receive the annuity 
out of an allowance of 2001. a- year made to him by his fa- 
ther. Some time afterwards Haynes died, and then Francis 
Hare applied to his executor, in order to redeem the annuity; 
and for that purpoſe, tender d the principal ſum, together 
with all the arrears of the annuity, aud intereſt up to the 
me, amounting in the whole to 313). 198. This the exe- 
Q q 2 cutor 
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Aunuitics. 


cutor refuſed, alleging, that his. teſtator had ſpecifically he. 
queathed the money ariſing from his annuities, and nad given 
no power to his executors to redeem them; the exccuturs 
theretore thought they could not fſately conſent to the re. 
demption of the annuity in queſtion, without the ſanction of 
a court, either of law or equity. A ſuit being depending in 
the court of chancery, touching Haynes's will, Robert and 
Francis Hare preferred a petition in that cauſe, praving a 
redemption of the. annuity. And this application was 
grounded on the depoſition of Richard Harberne, the attor- 
ney who tranſacted the buſineſs of the annuity ; Which ſtat- 
ed, That he was firſt applied to by Hare, in July, 1786, 
to raiſe gool. which he was unable to procure, without bet- 
ter ſecurity than was offered. That Hare being informed 
of this, directed him to raiſe 3ool. by way of annuity on 
his ( Hare's) life for ſix years' purchaſe, and ſaid that he 
would get his father to join in the annuity bond, and would 
himſelf give the purchaſer a power of attorney to receive the 
annuity, out of an allowance of 200l--per annum, which was 
made him by his father; bi:t that the annuity ſhould be granted 
on the expreſs conditions, that Hare fhould at any time be at 


full liberty to pay ¶ and diſcharge it, on giving fourteen days 


notice of his intention, and that on payment of ol. and in- 
tereſt up to the day of the diſcharge, the bond and all papers re- 
lating to the annuity ſhould be given up io be cancell:d, That 
in conſequence of this directiom, the deponent applied to 
Haynes to purchaſe the annnity, informing him at the ſame 
time of the conditions mentioned by Hare, to d hich Hayn 
agreed; that whe.. the bond and warrants of attorney wer: 
exccuted, the conditions were recapitulated. and again conſent- 
d to by Haynes.” This motile of application being thought 
improper, the petition was diſmiſſed ; and theret fe a bil 
was ſoon after ares filed for the ſame purpoſe; but upon 
hearing, this was alſo diſmiſſed ; becauſ the parol evidence 
of Harborne could not be received in contradiction to the an» 
nuity bond; however, the parties were recommended to ap- 
ply to the Court in which the judgment had becn entered, 
This was accordingly done, and a rule was grante. for the 
executors of Haynes to ſhew cauſe, why upon payment c: 
the 3131. 19s. the annuity ſhould not be vacated, the bond 
and warrants of attorney delivered up to be cancelled, and 
ſatisfaction entered on the record of the judgment. "This rule 
was obtained on an affidavit made by Harberne, to the ſame 
effect as his depoſition above flared. After the cafe had been 
fully argued, and THE Cour had taken time to conſider, 
Lord Loughborough, Ch. J. delivered their opinion; and after 
ſtating the ci cumſtances of the caſe, and the affidavit ot 
Harborne, his Lordihip proceeded thus. Under tlieſc cit- 
cumſtances, the application was made to this Court, on the 

ground, 
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ground, that the ſecurity being a judgment entered on a 
warrant of attorney, it was in its nature made under the 
ſanction of the Court; that the Court had t..erctore a con- 
troul over it, would examine into the conſideration on which 
it was entered up, and not permit the party to avail himſelf 
of it, ſo as to receive more than in juſtice he is intitled to 
take. The caſe comes before the Court, as it fitly and 
properly ſhould, without any prejudice at all, from what has 
palled in the court of equity. For the application to the 
court of equity, was found:d on circumitances very dif- 
ferent from what might appear to this Court ſufficient, on 
this ſpecies of application, for interpoting by the ag 
which it is neceſſary every court ſhould have, whoſe records 
are made matters of ſecurity, and enquiring into thoſe ſe- 
curities which proceed on the aſſumption of a ſuit, which 
in fact was n ver brought. But wien the Count is exer- 
cilng its authority with reſpect to judgments entered, this 
principle is clear, that in judging of the trantaction which is 
the foundation of the judgme:it, they will find them'elves go- 
verned by the ſame rules which the law has pretcribed, if 
the tra ſaction itſelf, independent of the judgment, were be- 
tore the Court in the form ot an action. We have not a 
greater latitude by having an authority over the judgment en- 
tered up, than in the decition of the quelizon between the 
parties themſelves. To be {ure, there i; a ſtrang inclination 
ariling in favour of the redemption, in ſuch cafes, from cir- 
cumſtances which are pretiy generally underſtood. The 
{linall value of the price paid tor tuch annuities, is, in gene- 
ral, governed by the probability, hat when the party is in a 
tuation to pay the money which has been fairly advanced, 
no obſtruction or difficulty will occur in being permitted to 
redeem, on ſuch terms as are here ſuggeſted. Another cir— 
cunſtance is, that the redemption is, in general, extremely 
advantageous to the ty from waom the anauity is redeem - 
ed, becauſe, if the price bears any propurtion to the ſubject- 
matter, after the annuity has been paid a contiderable time, it 
ic leſs valuable than at the time of the original tranſaCtion, the 
life being ſo far ſpent. An idea has alto prevailed, that the in- 
ſertion of an expreſs agreement to redeem might be dangerous 
to the ſecurity, and expoſe it to impeachment on the ſcore of 
uſury, by converting it in its appearance into a loan; and 
under theſe appreheni:ons (whether well or il founded it is 
not neceſſary now to conſider) co enants for that purpoſe 
have not been inſerted in the deed. Notwilliſtanding all 
theſe circumſtances, the Court fee's tſelf in a ſituation, in 
the preſent caſe, in which it is impoſſibie, conſiſtenty with 
the rules which have been wiſely laid dywn, to p.rimit the 
redemption and open the tranſacion. The per'on on woſe 
part the judgment was entered up is dead. The only evi- 
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dence is the declaration of Harborne the attorney, that in a! 
the general circumſtances of the tranſaction, down to the f- 
nal execution of the deeds, between the parties, this condi- 
tion for the redemption of the annuity was underſtood he. 
tween them as per ectly agreed to. If Haynes were living, 
the Court, conſidering the affidavit of Harborne his attorney, 
who had entered up the judgment for him, would be under 
no difficulty to call upon Haynes. If he made an affidavit, 
and admitted the fact, there would be no difficulty to oblige 
him, as the plaintiff in the judgment, to comply with the 
terms of the agreement, or in other words, to tet alide the 
judgment, and compel him to accept the redemption. It 
Haynes denied it, and his affidavit denying the agreement al- 
ſerted by the attorney, were before the Court, I rather ap- 
prehend that the Court would fiid itſelf in a ſituation in 
which it could not move at all; there would be affidavit 
againſt affidavit. In a ſituation of this kind, I think i: woul! 
be difficult for the Court to put the matter in any courle ot 
trial, in which Harberne's evidence would be ſuffered to 
over-balance Haynes's denial. If Haynes declined to make 
an affidavit, the Court would give credit to Harberne. Bui 
Haynes is dead, and then the queſtion is, / hether the Court 
can permit terms nit inſerted in the deed which the parties have 
executed, to be added to the contract, of which this inſtrument 
rs the full and explicit evidence ? "This brings me to the qucſ- 
tion which has been argued, J/hether on the te/{imony of a 
— to a | pa communication between the pariies, a tern 
can be added ts the contract, which does not appear in the ix 
Sirument by which that contract was eſtabliſhed ? Several caics 
have been cited on this ſubje&, The cate of Lord Portnur. 
v. Morris does not apply to this; for the evidence in that 
caſe, though extremely ſtrong, was the evidence of perfor 
not concerned for Roſoman ; there Stubbs and /F ithy were 
both treating on behalf of Lord Portmore, and Jenkins lixe- 
wiſe attended on his behalf; the attorney on the other fd 
was Exley, and he poſitively denied what was as poſitively 
aſſerted in the depoſitions of the others. He gave an expli- 
cit contradiction to the paper in which Stubbs had entered a 
memorandum of the agreement. Exley was not examined 
as a witneſs, but being a truſtee of the annuity, he was made 
a defendant in the cauſe; and againſt the denial in his an- 
ſwer, it ſeemed difficult for the Court to have made any de- 
cree for the redemption, Roſeman being dead. But in the 
circumſtances of theſe two caſes, there is an efſential di- 
ference ; here there is the teſtimony of Harborne, the attor- 
ney for Haynes, as to the terms of redemption agreed upon 
between the parties. It is not neceſſary to cite any caſe to 
prove the propoſition, that parol evidence of a parol com- 
munication between the parties, ought not to be received — 
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gad a term, not inſerted in the ſpecific agreement which they 
dare executed; and for this plain reaſon, that what paſſed 
etween them in that communication, may have been alter- 
aa and thifted in a variety of ways, but what they have 
igned and ſealed was finally ſetiled. It would deſtroy all 
ruſt, it would deſtroy all ſecurity, and lay it open, unleſs 
he parties are completely bound by what they have ſigned 
and ſealed. But it is ſaid, that admitting the general rule, 
ne particular circumſtance of the teſtimony given by the at- 
orney for the party, forms an exception. The Court would 
certainly feel itſelt under no difficulty, which way to act, if 
the party for whom Harborne was the attorney, was before 
the Court; but he being dead, and no diſcovery appearing 
to have been made by him, the circumſtance of the attorney 
for the party being a witneſs, to invalidate the ſecurity 
againſt the repreſentative of his employer, ſeems to be a 
ſtrong confirmation of the general rule. There is nothing 
ſodangerous, as to permit deeds and conveyances after the 
death of the parties to them, to be hable to have new terms 
added to them, on the diſcloſure of the attorney in a matter 
in which he could meet with no contiadiEtion. But this opi- 
nion is pertectly without prejudice to any 2 which 
may be ma e in the life- time ot the party. I give no opinion 
how far the Court might ſanction ſuch a requilition, on cir- 
cumſtances of this kind being diſcloſed. I with to be under- 
ſtood as confining myſelf particularly to the mode of appli- 
cation, and to the evidence by which it is ſupported in the 
preſent caſe, Rule diſcharged without colts. 
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When there is a bond, and alſo a deed of covenant to ſecure Cotterell v. 
an annuity, although the bond is forteited before a diſcharge Hooke, Hil. Ter. 


under the inſolvent-a&t, the party may be ſued upon the 
covenant for payments becoming due after the diſcharge. 
la an action of covenant, the plaintift declared, that the de- 
tendant, in conſideration of 2401. by indenture, dated the 
7th of July, 17697, covcnanted, that he would pay the plain- 
ütf au annuity of 401. a-year, during his life, by quarterly 
payments; and that Gel. of the annuity was then due and in 
arrear, This annuity was further ſecured by the defendant's 
bond, who having crave eyer of the deed aud bond, pleaded, 
it, That they were both given for ſecuring one and the 
ſame annuity, and that' the defendant had fince been diſ- 
charged under the infolvent debtors act of 16 Geo. 3, c. 38. 
2dly, That the indenture on which the plaintiff had brought 
his action, was dated and made, and all d-bts thereupon ow- 
ing and accruing from the defendant to the plaintiff, wera 
contracted and occaſioned before the 22d of January, 1776, 
the time mentioned in the act; and that therefore the plain- 


iff ought not to have any execution againſt the defendant, 
244 ether 


19 Geo. 3. B.K. 
1 Dug. 97- 
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ether than againſt his real eſtate, is miney in the funds, or li pitered, 
money lent upon real ſecurity, according to the terms of th- utrume 

act. To each of theſe pleas the plaintiff demurred gene- ſacd in 

rally; and after argument, THE CoURT faid, that the quel- ume 

tion was, Whether, when there was a bond with a pena:; Wil Sv 

and alſo a deed of covenant, and the plaintiff made no uſe ccf Gelcript 


then id 


the penal:y, he ſhould be barred of his remedy under the 


| deed of covenant? That the caſe of a bankrupt, and an in. tough 
f ſolvent debtor, was, as to this point, the ſame; that Wü dus 40 
0 a man has two remedies, he may elect; that if the plain blüte. 
ö had made uſe of the penalty, the caſe would have been d. do a 
/ ferent ; but that as he had not, he might p. oceet as often 7; warra! 
j he pleaſed, for breaches of the cvenant ; and therefore jud-- up, Nc 
| ment was given for the plaintiff. ” Sy «2; the 
Marks v Uptor, And the like pci .t was decided in this caſe, viz. that the — 
N Dos ak a inſolvent-act, 34 Ces. 3, c. 69, does not diſcharge the perſon why tt 
| Ter. Rez. 305. Of an inſolvent debtor, who is entitled to the benefit of the! pot be 
act from the payment of the arrears of an annuity b-com- ry 
ing due after his diſcharge on a covenant made before the Court 
3 act. . phi 
' -pocoy hy Wh 5 The defendant, who was a licutenant ot marines, aſſigned A 0 
l 3. CB, his full pay to the plaintitf in ttuſt, 10 pay and ſatisty him- comm 
1 Hen, Bact. ſelt an annuity of 20ʃ. per ann, and then to pay over the ſur- clared 
; 027, plus to the deſerdam. "The annuity was allo ſecured by 2 made 
| bond and judgment. On a rule to ſhew cautie, why the vated 
| deed of aſſigument, bond, and warrant, ſhould not be given Bu 
| up, upon the ground that the full pay of a military othce! ment, 
! could not be legally aſſigned, Tar Count were clearly of entere 
, opinion, that ſuch an aſſignment is illegal, it being con- need 1 
| trary to the policy of the law, that a {ſtipend given to ng g. 
| one man for future ſervices, ſhould be transferred to an- conte 
| other, who cannot perform them, and made the rule ab- enters 
| ſolute. meme 
1 A memorial of a warrant of attorney to confeſs a judgment. ſhew 
1 2. * 2 3 in order to ſecure an annuity, muſt be regiſtered under the an- ou! 
5 b. 4 Ter, nuity- act. An annuity was granted in 1777, andthe judgment an al 
Refi. 403. on the bond was entered up before the annuity-act of the 17 annu 
Geo. 3, c. 26 paſſed, but not until after the firſt day of that not 
ſeſſion of parliament. "There was a memorial of the bond ſou 
and judgment, but not ot the Warrant of attorney ; an! mad: 
therefore, by reaſon of this defect, a rule was granted to Pj 
ſhew cauſe, why the judgment thould not be fet aide party 
After the caſe had been fully argued, the Court faid, that the | 
if it had appeared that the warrant of attorney had been anſy 

loſt, which was the ground chiefly relied on by the plain- 
tft 's counſel, before the regiſtering of the memonial, it vi 
might have varied the caſe; but here that fact was not 
thewn, and therefore the warrant ovght to have been fe- Ay 


gi ſtered. 
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tered, The meaning of the legiflature was, that every 


or bi | OY - 
of the atryment by which an annuity is ſecured, ſhould be in- 
genc⸗ ted in the memorial. The words of the act ate, deed, bond, 


in/frument, or other aſſurance; and it is impoſſible to ſay, 
tat a warrant of attorney does not fall within one of theſe 
ifcriptions. The warrant muſt have exiſted at firſt, aud 
then it was incumbent on the plaintiff to inroll it; and 


que!- 
enalts; 


ule of 


er the 
1 tough it may have been ſince loft, yet that is no anſwer to 
who iis act of parliament. Therefore the rule was made ab- 
ting! lolute, 
« do alſo, where an annuity was ſecured by a bond and Davidſon v.. 
en 25 warrant of attorney to confeſs judgment, which was entered — — 7 
judg- Up, and a memorial inrolled in the court of chancery, ſtat- Geo. 3. CB. 
p ag the bond and the judgment, but taking no notice of the 2 Hen. Black. ta 
1t the warrant of attorney. A rule was granted to ſhew cauſe, 
erſon why the judgment, and all ſubſcquent proceedings, ſhould 
tha) dat be ſer atide, on the ground, that the warrant of attor- | 
com- rey was not ſtated in the memorial. After argument, the 
e the Court delayed giving their opinion, until the above caſe of 
Hykins v. Haller, which was then depending in B. R. thould 
gned be decided. That cafe being afterwards decided, the court of 
him common pleas fully concurred in that deciſion; and de- 
e ſur- clared their opinion in the preſent caſe, that the objection 
by 2 made to the memorial was well founded, and not to be ob- 
the rated (1). Rule abſolute. 
Piven But it a bond and warrant of attorney to confeſs a judg- Sherſon v. Ox- 
Acct ment, be given to ſecure an annuity, and the judgment be apy Ty. 8 
ly of entered up before the memorial is regiſtered, the judgment ——— 
con need not be inſerted in the memorial. — The defendant hav- 
n to ing given the plaintiff a bond and warrant of attorney to 
an- contels a judgment, for ſecuring an annuity, the plaintiff 
ab- emered up judgment, but did not inſert that judgment in the 
memorial. The defendant therefore obtained a rule tc 
nent ſhew cauſe, why the judgment aud the execution thereon 
an- thould not be ſet aſide; contending, that the judgment was 
neut an alſurance which ought to have been regiſtered under the 
e 17 annuity-act, Bur the Court were of opinion, that this is 
that not one of the aſſurances which the legiſlature intended 
bond ſhould be inrolled. The contract for the annui.y was 
and made, by giving the bond, and warrant of attorney, to eater 
d to wp judgment. "Thoſe were the ſecurities on which the - 
(ide. party relied, and the act is complied with by regiſtering all 
that the ſecurities given by the parties. This will ſufficiently 
been auſwer the purpoſe of notoriety ; for every perſon may ſce, 
ain- | 
, it — — — 
nor | 
re- 2 The ſame pint was decided by the court of chancery, upon 2 
os »ul fled by the ſame parties, See 3 Breun, ch. ca. 398. 
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by referring to the memori Il, that the plaintiff was gt 
liberty to enter up judgment whenever he pleated. If the 
memorial had been made immediately after the execution of 
the bond and warrant of attorney, the judgment could not 
have been inſerted in it. Then whether a matter ſhall or 
ſhall not be regiſtered, cannot depend upon an act which is 
to be done 4 If, indeed, the only ſecurity had 
been a judgment actually entered up, perhaps it would have 
come within the proviſions of the act; but the affurances 
of this annuity were the bond and warrant of attorney, 


Rule diſcharged. 


Rother v. Hur- And a bond given by a third perſon to ſecure the pay- 
3 3+ ment of an annuity muſt be regiſtered under the annvity- 


5 Ter, Rep. 678. act, as well as the deeds made by the grantor himſelf. In 
debt on bond, dated 19th December, 1793; the defendant 
craved oyer of the bond and condition, the latter of which 
{after reciting a certain indenture, whereby an annuity of 
50l. was granted to the plaintiff during the lives of the 
grantors, and that the grantors had alſo given a bond and 
warrant of attorney) was for the better ſecuring of the an- 
nuity to the plaintiff; he then pleaded that no memorial of 
the ſame writing obligatory, or of the indenture bond or 
warrant of attorney in the condition mentioned, was en- 
rolled within twenty days of the execution ; allo that nv 
memorial of the bond in queſtion, © containing the names 
of all the witneſſes was inrolled, & c. To theſe two pleas 
there was a general demurrer. In ſupport of the demuirer; 
it was obſerved, that this was only a collateral ſecurity 
given by a third perſon ; and that the annuity- act would be 
fatisfied by the regiſtering of the deeds made by the grantor, 
and that the act did not extend to deeds by which an annuity 
is /ecured after the grant of it. BUT per Cur. This was an 
inſtrument to ſecure the payment of the annuity, and it 
ſhould have been regiſtered; in many caſes the deed of the 
ſurety is the moſt effective ſecurity ; if we were to deter- 
mine that ſuch an inſtrument as the one in queſtion need 
not be regiſtered, wherever fraud was intended, ſome nomi- 
nal perſon would be brought forward as the oſtenſible party, 
and the real ſecurity would be concealed from the public 
eye. 

"RIF WARY 2 the memorial of every inſtrument, by which an an- 

Parkburſt, Hil. nuity is ſecured, muſt contain the date of each inſtrument; 

8 = _— 3- otherwiſe the ſecurity will be void. In this cafe the court 

— Black, 14, of common pleas ſet aſide a judgment to ſecure an annuity, 
becauſe the | of the warrant of attorney was not ſtated 

in the memorial. 

But where there are ſeveral deeds given to ſecure an an- 
nuity, and the memorial contains the date of ſome of them 


Er Harte Cheſ- 
ter, Ea. Ter. 32 
Geo. 3. B. R. 


4 Ter. Rep. 694. only, ſuch defect in reſpect to thoſe which have _— 
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As at el to Rate the date, does not vitiate thoſe of which the date 
f the truly recited therein. In this caſe, Che/ter 7 an an- 
on of icy to A. which was ſecured by a deed of aſſignment, a 
| not bond, and a warrant of attorney to confeſs judgment. No 
all or action was brought onthe bond, nor was any judgment entered 
ch is up under the warrant, A rule therefore was obtained to ſhew 
had cauſe, why the deeds ſhould not be ſet aſide, becauſe the 
have memorial did not contain the date of the warrant of attor- 
inces xy, On ſheving cauſe, two objeCtions were taken, 1ſt, 
rney. That the Court had no juriſdiction at all in this caſe, be- 
cauſe the grantee had neither entered up judgment on the 
pay- warrant, or inſtituted any other proceeding in the court. 
uity- And, 2dly, That if the Court could take cognizance of the 


In queſtion, yet only the warrant of attorney ought to be ſet 
idant alide; for a Jefeck in one deed, could not vitiate the others 
uhich which were truly recited in the memorial. Of this opinion 
ty of were the Court, obſerving, that the word fuch in the an- 
the nuity-act, confined the operation of that clauſe to the parti- 
and cular deed (1), which was not truly recited in the memo- 
an- ral. And in anſwer to the firſt objection, they ſaid, that the 
al of warrant of attorney gave them a juriſdiction, for that it was a 
d or proceeding in the court, and was of greater importance than 
en- the commencement of an action in the regular courſe; be- 
t no cauſe it enables the party to ſign judgment immediately, 
ames without any application to the Court ( 2).—Kule abſolute, 
pleas 4 to the warrant of attorney. 
U7er; The clauſe in the annuity- act, which requires the ſecuri- Ex harte, Fal- 
urn) ties to be inrolled within twenty days 4 the execution, means lun and wie, 
|] be vithin twenty days excluſive of the day on which the deeds Se 
Ator, are executed, Thus, where the annuity was granted on the 5 Tr. Rep. 26 
wity bth of June, and a proper memorial of it was enrolled; on 
an the 26th of the fame month, a rule was obtained to thew 
id It cauſe why the ſecurity and warrant of attorney ſhould not be 
| the ſet aſide, on the ground that the memorial was not regiſtered 
eter- within the time preſcribed by the act: the words of the act 
need are, that the inſtrument ſhall within twenty days of the execu- 
om lun be enrolled: and it was urged, that there was a diſtiuc- 
ty tion between the words, from the day of the date, and from 
} - 0 
an- 
ents (1) Sed vide the above caſe of Hi, v. Waller. 


) The Court deterinined the fame point in Teufhill v. Wallace, 
Mic. Ter. 31 Geo. 3. B.R. which was alſo upon the aunuity-aR ; and 
tere they ſaid, that, independent of that act, it had been long g 
i&ticd upon much argument and deliberation, that the Court has a 
ſummary juriſdiction over every warrant of attorney to enter up judg - 
an⸗ ment ili the court, before any judgment has been actually entered up, 
hem and may, if they ſee proper, direct it to be cancelled, to prevent any 
Mproper uſe being made of it.—Sce allo Ha; nc: v. Hare, Fuprag 
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tbe execution: for when the time is computed from the dey 
the date, that excludes the day; but where it is from the exc 
cution, in that caſe, the dav on which the deed is exccued 
is one (1). Sed per Cur. It would be ſtraining the words 
to conſtrue the twenty days all inclufively ; the act means 
twenty days excluſive of he day of execution. 
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de act. 


If the conſideration of an annuity be in notes, they muſt 8 
be ſet forth in the memorial. In this caſe, a rule had been - N 
granted to ſhew cauſe, why the judgment entered o a bond, 1 J 
and warrant of attorney, given to {ec re an annuity, ſhould 3 
not be ſet aſide, and the ſecurities delivered up to be can- 5 10 y 
celicd ; becauſe the conſideration was ſtated in the memorial to oy 

be money, whereas it was in notes, the one a banker”; check, as 
the other a promiſſory nite. After a gument, the Court faid, * r 
that th: annuity-act being a very remedial law, they ough. 1 2 
to give effect to every word of it, in order to mect the mi{- ru 5 
chicts intended to be remedied. The ac: directs, that in the wy " 
memorial, the conſideration, or conſaderations, ſhall be inſerted, * 
Now, what meaning can the latter words have, unleſs every * 3 
thing which forms any part of the conſideration is to be par- . an 
ticularly ſpecified f The conſtruction put at the bar, that b 0 
money is mentioned in the act, as contra-diſtinguithed from 3 
goods, is right ; and ſo far, notes when paid, are monty within Auch 
the meaning of the act. But till the (lates, and other par- ; 6 , 
ticulars of theſe notes ſhould be ſet out, otherwiſe the Court " 0 
cannot ſee whether a full conſederation for the annuity was < uy 
or was not given; for it the notes were pay..ble at a diitant oral 
time, and no allowance made, the true conſidet ation would held ſe 
not appear on the memorial. Rule abſolute, hates 

So, where the memorial ſtated that the c nſideration— "= 
money, which was 7ool. was paid by a promiſſory note, pur 
drawn by Hammerſley, and payable at Hammerſfley, Moreland, Bhs 
and Co's, which ſaid ſum fo ſecured has been ſince paid, wit iout he C. 
ſetting forth, whether the note was payable immediately, or "4 
at a ; Fob day; THE CoURT, Though it was (tated in an ale df 
affidavit, in anſwer to the rule, that it as a banker's check, "04 
payable immediately, SA1D, that the memorial ſhould con- _—_ 
tain every thing neceflacy to ſhew that the tranſaction was = he 
fair, and that the conſideration had been paid, and that no- os : 
thing could be ſupplied by affidavit. a tend 

So, where the memorial of an annuity granted previous they 
to the annuity- act, contained the ſame conſiderations as the * 
deeds did; and it appeared that that ſtatement did not . 
correſpond with the conſideration actually paid (viz. the world 

Os © rectly 
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(x) See Pugh v. the Duke of Leeds, Corp. 714. and Cafile v. Buri 
3 Tex, Rep. 623. 
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anfderation was Fool. whereas in fact only 350l. were 
wlly paid, the re aining 1501. being detained by the gran- 
te for a year and an half accruing annuity), the court of 
ling's bench held the memorial inſufficient, as it did not 
wntain 2 true deſcription of the conſideration acco: ding to 
he at. 

do where the memorial ſtared, that the confideration was waſburn 2 
bool. when the real contideration was only 3ool. in money, Birch, Mic. Ter. 
jad at the time, and he giving up of a former annuity of gol. * _ 
w am, Th: Court ordered the inſtrument to be delivered TT! "WI 
wto be cancelled, and the execution on the judgment to be 
kt aſide: for Per Cur. "The annuity cannot be ſupported, 
for the whole contideration is ſtated as ſo much money paid 
a the time by the gra tee to the grantor, | 

80 alio, where the memorial ſtated generally, “ the an- Kirkman v. 
mity to have been grant d in conſideration of 1601. paid by _ Hit. Li 
te plaiu.tiff to the defendant ;”* but it appeared upon affida- gras” oy 
nt, that ggl. 148. Od. of the money had been previouſly lent 30g, 
by the plaintiff, for which the defendant gave fevera} pro- 
nillory notes; and that the plaiutiff at the time of granting 
he annuit advanced only ſo much money as remained to 
complete 1601. allowing twelve guineas for the expences cf 
the deeds, bit gave up the notes. THE Cour held clearly, 
hat the particulars of the conſideration were not ſufficiently 
hecihe „ the words of the ſtatute being, that “ the conſidera- 
ton ſhould be fully and truly ſet forth and deicribed (1).“ 

But if the conhderation is paid in bank-notes, and the me- Wright v. Read, 

morial ſtates it to have been paid in money, that has been — _ 2 
held ſufficie nt. An application was made to fer aſide an an- Two. 83 
nuty, on the ground, that the true conſideration was not ſet 
ſonh in the memorial, part of it being in money, and the reſt 
m n:tes of the bank of [ngland; whereas the whole conſidera- 
un was deſcribed in the memorial as money. In this caſe 
the Court ſaid, that bank-notes are conſidered as money to 
many purpoſes, and it was ſo held by Lord Mansfield, in the 
ale of Miller v. Race, 1 Burr. 452. That the annuity-a&t 
vis paſſed for the purpoſe of guarding agunſt fictitiaus con- 
kderations ; but it could not be contended, that the payment 
n this caſe was within the miſchief which that ſtatute intend- 
{1 to rem:dy; and the Court has never yet determined, that 
2 tender of bank-notes, is at all events, a good tender; yet 
if they have been offered, and no objection has been made 
on that account, the Court has conſidered it to be a good 
tender, and very properly ſo; becauſe bank-notes paſs in the 
world as caſh, although the queſtion has never yet been di- 
rectly determined. 
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(1) See alſo the caſe of Shove v. Webb, in p. 233. ſupra. 
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8 So where a rule was obtained, calling on the plaintiſ 10 
Thompſon, Tr. ſhew cauſe why the ſecurities given to him by the defendant 
41 N for an annuity of 200l. and N the judgment entered up on 
335. Kai. the warrant of attorney, ſhould not be Ft afide. It appear- 
ed that the memorial regiſtered was, & of a bond dated 14th 
of November 1792, whereby the defendant became bound 
to the plaintiff in 2400l. and reciting that the plaintiff hed 
contracted with the defendant tor the purchaſe of an annuity 
of 200). for the life of the defendant for the price of 1200! 
the receipt and payment of which ſaid ſum is thereby ac- 
knowledged by the defendant, &c.” conditioned to be void 
on payment of the annuity. In the memorial was alſo ſet 
out a warrant of attorney to enter up judgment on the bond, 
It appeared by the affidavits in ſupport of the rule that the 
ſum of 1200. was paid by the plaintiff to the defendant in 
caſh and bank-notes, Two objections were made to the 
memorial; one that it did not ſet forth that any conſidera- 
tion was paid, except by way of recital; the other that it 
did not ſhew how the conſideration was paid, no notice be- 
ing therein taken of the bank notes. The Court were of opi- 
nion that there was no foundation for either of the objec- 
tions. That the ſecond objection was anſwered by the caſe 
of Ilright v. Read, which was clearly diſtinguiſhable from 
that of Rumball v. Murray, becauſe the notes ſpoken of in 
the latter caſe were not bank notes, which are conſidered as 
caſh, but the one a banker's check, and the other a promiſ- 
ſory note, the particulars of which it was neceſſary to ſtate 
in the memorial to guard againſt the imp ſition of giving 
notes payable at a diſtant day, inſtead of money paid at the 
inſtant. And that though in the two caſes cited in ſupport 
of the firſt objection, the conſideration was alleged in ihe 
memorial to have been paid, the court expreſsly gave it as 
their opinion that it was ſufficient if the conſideration of the 
annuity appeared on the memorial, whether it were there 
ſtated as a fact or only recited ; that independently of the de- 
ciſions upon the ſubject, the reaſon of the act led to the fame 
concluticn, for that the object of the act was merely to give 
full notice of the whole tranſaction to the public, which 
might be conveyed as well in oné form as in another. — 
Rule diſcharged. f 
Hodgew Money And u here there are ſereral deeds ſecuring the ſame annuity, 
and Bailey, Fill. jt is not neceſſary to ſtate the conſideration in each of them, as 
Ter. 32 Geo 3 6 > Mad M de: neuher 
BR. 4 Tv. Rep. they are conkiderec as only conſtituting one aſſurance: n 
$00. is it neceſſary that the conſideration of the annuity ſhould be 
averred in the memorial as a ſubltantive fact; but it is fut- 
ficient to ſatisfy the proviſions of the act to ſet it forth by way 
of recital, In Michaelmas term, 1791, the defendant AM. 
who had joined with F. in granting and ſecuring an an. 


nuity to the plaintiff F7. obtained a rule to ſhew cauſc, yy 
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the judgment entered upon the bond and warrant of attor- 
ter given to ſecure the annuity, ſhould not he ſet aſide; 
and why thoſe, and all other ſecurities, ſhould not be deliver- 
ed up ta be cancelled, and all further proceedings ſtayed. 
On this occaſion three objections were taken; and the FIRST 
was, That there was no exprets ſubſtantive averment in the 
memorial, that any confideration was paid for the grant of 
this annuity. After argument, THE CouRT diſpoſed of 
this 5rſt objection by ſaying, that the memorial contained 
ſufficient averment, that the conſideration was paid; al- 
though they agr ed, that if it were merely ſtated by way of 
recital it would be ſufficient. The sECOND OBJECTION 
was, That the act requires, that every deed, &c. —_— 
an annuity is ſecurcd, ſhall be ſet forth in the memorial, 
and the conſi leration or contiderations of granting the fame, 
othe' wiſe every ſuch deed, Sc. ſhall be void. Whereas in 
this caſe, the memorial did not ſtate the conſideration of the 
bond, or warrant of attorney, but only of the indenture. 
And Tus Cour 1aid, in anfwer to this ſecond objection, 
that as the act of parliament only required that the memo- 
rial ſhould con ain the conſideration of granting the annuity, 


it woul | be abſurd to repeat the ſame thing ſeveral times in 


the lame memorial, although ſeveral deeds were given to ſe- 
cure the annuity, and each of them expreſſed the fame con- 
ideration. That ſuch a requiſition would be deſervedly ſub- 
ect to the objection of tautology, a complaint to which le- 
gal proceedings were already too much open. The THIRD 
08JECTION was, that ſuppoſing the firſt clauſe of the act 
ſhould be ſatisfied, by ftaiing the conſideration only once in 
the memorial, and not repeating it with reſpect to every in- 
krument, &c. yet that at all events, the conſideration muſt 
de ſet forth in every inſtrument itſelf, by the expreſs requi- 
tion of the third clauſe. But here the warrant of attorney 
ad not contain the conſideration for granting the annuity. 
That in the caſe of Hopkins v. M aller, it was held to 
de an inſtrument for {ecuring the annuity, within the 
meaning of the act, which ought to be regiſtered in the 
memorial; and if fo, it was equally neceſſary, by the third 
clauſe, that it ſhould contain the contideration. As to this 
third objection, THE Cour ſaid there was no founda- 
aon for it; for that the bond, the warrant of attornev, 
and the judgment, taken together, conſtituted only one al- 
ſurance ; and that the act of 
ſrting the conſideration in any part of this one aſſurance, 
namely, the bond. That if an aſſurance of an annuity 
conliſted of a leaſe and releaſe, or of a fine, and other 
eeds, it could not be neceſſary to inſert the confidera- 
tion of the annuity in the leaſe for a year, or in the _ 
; = ut 


parliament was ſatisſied, by in- 
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but it would be ſufficient if it appeared in the aſſurance, whe. 
ther conſtituted of ane or of ſeveral deeds.— I he cfore the 
rule was diſcharged. 

So where a rule was om to ſhew cauſe, why an an- 


32 Geo. 3. B. R. Nuity ſhould not be ſet aſide for a defect in the memorial, in 
4 Ter. Rep. 454 not ſtating the conſideration of the annuity, as required by 


Creſpigny v. 
Wirtenoon and 
another, Tr. 
Ter, 32 Geo. 3. 
B.R. 4 Te. R. 


790. 


the act 17 Geo. 3, c. 26, ſect. 1. it appeared, that the me. 
mortal, as to this part of it, after ſtating the date of the 
deed, and the names of the parties, contained theſe words, 
viz. Whereby Harris, in conſideration of 2100. paid, 
and which was in fact paid to him by S-werby, granted to 
the latter, an annuity of Zool. &c.” This motion was 
made, and the opinion ef the Court was given before it was 
diſcovered, that theſe words, and which was in fact paid, 
were contained in the memorial; ſo that the caſe was ad- 


judged upon a ſuppoſition that theſe words were omitted. 


The fact was, that the 2100l. mentioned as the conlidera- 
tion, was paid by a banker's check, which was afterwards 
paid by the banker to Haris's attorney, who d-ducted thete- 
out 650l. for a demand which he had upon Harri:. After 
countel had been heard, the Count ſaid, that the object of the 
act of parliament, in requiring the, conſideration of the an. 
nuity to be ſtated in the memorial was, that the public ſhoud 
have complete information of the real tranſaction between 
the parties. And that intelligence would be equally convey- 
ed to the world, whether it be averred as a er fact, that 
the conſideration was paid, or only ſtated by way of recital. in 
both cafes, the parties may attempt to commit the fraud 0! 
introducing a falſe fact into the memorial, but this is aiways 
open for ex mination. As the granting ot this annuity ap- 
peared to be a fair tranſaction, the Court diſcharged the 
rule with coils. 

If an annuity be granted in conſideration of the grantee's 
giving up his buſineſs to the grantor, it need not be regiſter- 
ed.—Articles of agreement were entered into between A. B 
and C. whereby, in conſideration of A's relinquiſhing the 
buſineſs to B. and C. they covenanted to pay him the annual 
ſum of 400!. during his life. An action of covenant was 
brought on theſe artieles, for the non-payment of the 
annuity. To this action the defendants pleaded, that 
the articles were executed aftcr the paſſing of the an- 
nuity- act; that no memorial of them had been inrolle 
in the court of chancery, as that act requires; ani tha! 
therefore the articles were null and void. To this pica 
the plainuff demurred generally ; and after argument, THE 
Cor ſaid, it is apparent from the preamble and the dif- 
ferent clauſes of the act, that the legiſlature did not intend 
there ſhould be any memorial of an annuity like the * 
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The preamble fates the miſchiefs of granting annuities for 
mall conſiderations by improvident perſons, and thoſe miſ- 
chiefs are guarded againſt by the ſevetal clauſes in the act, 
is far as human prudence can go. 1: is evident, that the act 
was intended as a check againſt hard bargains. The third 
cauſe expreisly ſays, that the conlideration ſhall be paid in 
money only. The next ſection indeed ſays, that it any part ot 
ne contideration be paid in notes, and theie notes be not after- 
wards pid, the Court may order the deeds ſecuring the annuity 
o be cancelled. The Court, theretore, are bound by the po- 
ane words of the act, to declare that annuities, the conſi- 
ration ot which was paid in notes, mult be regiſtered pur- 
ſuant to the act. But in both theſe caſes, the annuity is 
maned in conſideration of ſomething paid to the grantor, and 
10 deciſion has extended the provitions of the firſt clauſe 
beyond theſe two caſes, In the preſent caſe, either the an- 
wity was abſolutely void, as not being granted for either of 
tie conliderations mentioned in the third and fourth tections, 
and then no regiſtry of it could make it good; or it was ſuch 
at annuity as could not be regiſtered according to the act. 
But it is too much to ſay, that the annuity is void in itſelt; 
ad neither the ſpirit, nor the words of the act require that 
t ihould be regiſtered. As to the argument, exceptzo probat 
ular, it ſeems that the anxicty of ſome meinbers of the 
Houſe, induced them to inſert the laſt clauſe, after the act 
was firſt drawn ; but the firſt ſection could never have been 
exiended to the caſes mentioned in the laſt, it they had not 
teen excepted. By another clauſe too it is evident, that the 
at does not extend to this caſe. Ihe ſeventh ſection pro- 
bits brokers taking more than 108. for every 100l. actually 
jaid, Now it is impoſſible to ſuppole, chat che legiſlature 
ended to prohibit a broker from receiving any premium 
tor his trouble in negociaung ſuch an annuity as the preſent; 
wl yet his premium cannot be eſtimated according to the 
Grections of that clauſe, Beſides, in cates where money 
as been paid as the conſideration, the Courts, when they 
"ate the annuity deeds, order the money to be reſtored ; 
but the buſineſs, the relinquithment of which was the con- 
uceration of granting this annuity, WE Cannot order to be re- 
tored.— judgment was therefore given for the plaintiff, 


609 


do, where by articles of agreement, dated in January, Hutton». Lewis, 


1735, between the plaintiff and the defendaut Lewis, the for- Clerk, and 
others, Tr. Ter. 


34 Geo. 3. B R. 


mer, who was then matter of an academy at Deptford, agreed 


0 relinquiſh his ſituation in favour of the latter, to grant 5 7c, Rep. 639. 


im a leaſe of the houſe, to aſſign him part of the houſe- 
Wold furniture and fixtures at the appraiſed value, and (it it 
hould not be convenient to Lewis to raiſe money ſufficient 
for the value of the goods, &c.) to advance him Zool. on the 
latter finding ſecurity for the repayment with intereſt ; in 

You, I. Rr conſider- 
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conſideration of which, the defendant Lewis agreed to allow 
and pay to the plaintiff, his executors, &c, during the lives 
of the plaintiff and his wife, after the rate of one guinea dev 
annum for every ſcholar, and half the entrance-money paid 
on the admiſſion of each ſcholar, by halt-yearly payments; 
and if the plaintiff, or his wife after his deceaſe, cho: to de. 
termine that uncertain payment, the defendant Lewis agreed 
to pay a clear annual ſum of fifty guineas, by half-yearly 
payments, inſtead of the former. At the ſ-me time the 
three defendants gave the plaintiff a bond in 1200l, condi. 
tioned for the performance of the articles of agreement ; and 
in Hilary term, 1787, the plaintiff ſued the defendants on 
the bond, who ſuffered judgment to go by default; and that 
judgment ſtood as a ſecurity for the growing payments. lt 
was moved to have the annuity deed: delivered up to be cans 
cell:d, b:cauſe the annuity was not regiſtered. Per Cur 
This annuity was not granted in conſideration of money 
pail ot e prantor, but of reſigning the grantee's fituation 
in favour of th gra-tor; and the loan of money, which was 
to be in the option of the grantor afterwards, was no par 
of the conſideration of the annuity, Even without the au- 
thority of the caſe of Creſpigny v /Vittencom, we have no 
doubt about the meaning ot che act of parliament, which 
only applies to money conſiderations, Rule refu ed. 
Hudſon v. ut if A. who is entitled for life to the dividends in cer- 
Skinner, Hil. tain ſtock, ſtanding in the names of truſtees, grant an an- 
777. 2.5 z. nuity to B. payable out of the dividends, and impower thoſe 
e 59 truſtees to pay B. the annuity, it muſt be regiſtered under the 
annuity- act; for the eighth ſection, which excepts annuities 
ſecured by the transfer of ſtock, only extends to thoſe cates 
where an actual transfer of the ſtock is made for the pur. 
poſe of ſecuring the annuity, 


ed up on a bond ſecuring an annuity granted before the au- 
Sas as nuity- act, is an action within the clauſe which provides 
; that a memorial ſhall be regiſtered before any action ſhall 
be brought on »ny judgment already entered.” - Before the 

ſtatute 17 Ges. 3, c. 26. the plaintiff granted to the defen- 

dant an annuity, the conſideration of which, as inrolled in 

the memorial, was 1000l. but in fact, the plaintiff had on'y 
received 70ol. in money, and a re/pondentia bond for 27 ll. 

and there was a deduction of 291. for law charges. After 

the paſſing of the annuity- act, a ſcire facias was itſued to fe- 

vive the judgment, and execution was taken out upon If 

The Court was therefore moved to ſet afide tie ſcire facia 

becauſe the real conſideration of the annuity did not appear 

on the memorial; a rule to ſhew cauſe was accordingly 

ranted, and after eauſe had been ſhewn, THE CovRl 

La, that the execution muſt certainly be ſet aſide; and 000 


A ſcire facias to revive a judgment which has been enter- 
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queſtion was, as to the ſcire facias. But a ſcire facias 
being an action (1), it came within the words of the ſecond 
ſection of the act, which are, That no action ſhall be 
brought on any ſuch judgment already entered,“ &c. The 
kire fucias, therefore, as well as the execution, mult be ſet 
aide Rule abſolute. : 


611 


A judgment having been entered on a warrant of attor- Scott &. Whal- 


ney, given with a bond, to ſecure an annuity, payable quar- 
erly, by the defendant to the plaintiff; a fieri facias was iſ- 
ſued, by virtue of which the arrears of the preceding halt- 
year were levied upon the defendant's goods, When the 
next quarter became due, another eri facias was ſued out, 
and a ſecond levy made, but the judgment had not been re- 
rived; in conſequence of this, a rule was obtained to ſhew 
cauſe, why the goods levied under the latter execution ſhould 
not be reſtored, on the ground, that the judgment ought to 
have been previouſly revived by /cire 2 This point 
rug Cour thought worthy of conſideration; and after- 
wards declared themſelves clearly of opinion, that it was not 
recefſary to revive the judgment, in order to fue out the fe - 
cond execution; and therefore diſcharged the rule, with coſts, 


ley, Mic. Ter. 
30 Ceo, 3. C. B. 
i Hen. Black 297 


The ſtatute requires that the conlideration for every an- Saunders v. 
nuity ſhall be ſet forth in the memorial, otherwiſe that the Hardinge, Mic. 


deed ſhall be null and void to all intents and purpoſes. Thus 3 
where it appeared that in October, 1782, the defendant ing. 


con deration of 144]. granted an annuity of 24]. during 
his life, to one Baker, and by way of ſecuring it gave a 
bord for 300l. and a warrant of attorney to confeſs judg- 
ment, and aſſigned his glebe-lands, tithes, &c. of the vicar- 
age of Hall Magna, for ninety-nine years: that in > 
1783, Baker aſſigned the annuity to Colts, who in April, 
1786, aſſigned it to Saunders the plaintiff, On this laſt aſ- 
lgnment, there was a memorial of a deed-poll, dated jth 
April, 1986, executed by the defendant, re iting that by in- 
denture, dated 26th June, 1783, Baker, for the conſiderations 
therein mentioned, aſligned the glebe to Collis for the r:main= 
der of the term, that by an indenture of aſſignment, bear- 
ing even date with the deed-poll between Calls and the de- 
fendant, the ſame glebe-lands were, for the conſiderations 
therein mentioned, athgned to che plaintiff for the reſidue 
ot the term; that the plaintiff had contracted with the de- 
tendant for the purchaſe of a further annuity of 71. during 
the defendant's life (over and above the annuity of 241.) for 
l. paid by the plaintiff to the defendant, by which deed 


ee 


as —_— 


— — — 8 „ 


) Per Buller, J. There is no doubt but that a {ere ſucias is an ac- 
wn, and on that ground it has been held, 2 Won, 251, that a plea 
ta {re facias muſt conclude, ** if the plaintiff oughy to have or 
duntain his action.“ i 4 

R r2 poll, 


er. 33 Geo. 3 
R. 5 Ter, Rep. 
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poll, in conſideration of 421. paid by the plaintiff t the d H- 
dant, the latter aſſigned to the former the ſaid plebe for tlie 
reſidue of the term. The memorial alſo ſtated a bond. 
dated 8th April, 1786, whereby the defendant became bound 
to the plaintiff in 40ol. conditioned for the payment of ue 


clear annuity of 311. by the defendant to the plaintiſt, dur. | 


ing the life of the former, ani alſo a warrant of attorney 0 
the ſame date, to confeſs judgment on the ſaid bond. In 
1786, judgment was entered upon this laſt bond; upon 
which a fieri ſacias iſſued; and upon the return that he had 
no lay fee, but was a beneficed clerk, being rector of G. 
a fiert facias de bonzs eccleſiaſticis iſſued in June, 1791; atier- 
wards, in Michaelmas te m, 1791, one Vard recovered a 
judgment againſt the defendant, in the court of commen 
pleas, on a bond for 4391]. and another writ iffued at his 
ſuit of fieri facias de bonis ecelgſiaſticis, without prejudice ne- 
vertheleſs to the f.rmer ſequeſtration;“ Tard ſuppoſing 
there was a defect in the memori el of the annuity of 311. 
by the defendant to the plaintiff, obtained a rule calling on 
the plaintiff to thew cauſe why the judgment and the wilt 
of freer: facias ae bonis eccleſiaſlicis, had thereon, ſhould 
not be ſet afide, with a view. of giving effect to his own 
ſ-bſequent judgment and execution, the objection to the 
memorial . as, that no conſideration whatever is ſtared in tae 
laſt memorial for the annuitv of 311. ſecured by the bond, 
That the bond does not refer to the deed-poll (as was tie cafe 
in Hedecs v. Money, in p. bob, ſupra) by hich the two teveral 
annuities of 241. and 7l. were ſecured; and that there was 
nothing from whence it could be interred that it is the fame 
tranſaction, but the circumſtance that both thote aunuines, 
when conſolidated, amount to the ſame tum as the laſt an- 
nuity. That on the contrary, any ſuch inference was ne- 
gatived by adverting to the different deeds ; the annuity fe- 
cured by the bond being © one clear annuity of 31.; and 
the bonds not being of the ſame date with the deed-poll, by 
which the two other annuities are ſecured. That this ine- 
morial ought to be taken by itſelf ; but if the two others be 
referred to, nothing would there appear to connect the au- 
nuity of 311. with the two former ones. And if it couid 
be intended that the annuity of 311. were merely a conto- 
lidation of the two others, then it was open to another ab- 
jection, that it is ſecured by two different bonds, upon boti 
of which judgment has = entered up, and execution 
iſſued on the Jaſt, and on the former one allo for any thing 
that appears to the contrary. Another objection was, that 
if the memorial be defective, the act Sor wa ce the inſtru- 
ment null and void to all intents and purpoſes (1).“ And 


—— — 


(1) Vide Crefiley v. Arkewight, in 2 Ter. Rep. 603, under title ExF- 
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ven it it were only veidable, a creditor of the defendant, 
who ſtands in his ſituation, may clect for him to avoid it. 
* Cur. We are to forin a judgment on the public do- 
cument, directed by the legiſlature ; and as the annuity ſe- 
eured by the bond may, from the manner in which ic is 
lere regiſtered, be different from the two ſeveral annuities 
nentioned in the deep-poll, this laſt judgment on the bond 
cannot be ſupported ; but this will leave the other ſecuri- 
es ſtill in force. Had there been any words of r. ference 
n the memorial of the bond, as & the z1l. which is the 
fme annuity ſecured by the deed-poli,” &c. the bond might 
have been ſupported ; but there is nothing in the memorial 
o connect the one with the other.—By the words of the 
ſatute, the bond is null and void to all intents and purpoſes. 
lu ſeveral caſes that have ariſen upon this act of parlia- 
ment, which in general is a very benefcial one, we have 
fund ourſelves fettered with the poſitive terms of the law: 
but it is better in this, as well as in thoſe inſtances, that a 
particular inconvenience ſhould be felt, than that all thoſe 
miſchievous effects thould not be remedied, againſt which 
this act was intended to guard. Rule abſolute. 

But where the defendant had in contideration of 100l. Garrood v. San- 
granted an annuity of 161. to the plaintith, and by way of NT Bow > Bk 
curing the ſame, afligned a leaſe of two houles, and gave 6 . Re. 403. 
her a bond and a warrant of attorney to confeſs judgment 
en the bond. Which three inſtruments were regiſtered, but 
not within twenty days: and afterwards the detendant for a 
raluable conſideration ſold his intereſt in the above leaſe to 
R. Douſbery ; who, on the defendant's abſconding inſolvent, 
obtained a rule calling on the plaintiff to ſhew cauſe why 
tiefe three inſtruments ſhould not be delivered up to be 
cancelled, becauſe they were not enrolled “ within twenty days 
if the execution” according to the annuity-aft. The Gurt 
ſud, that the words of the fourth ſection were expreſsly 
conined to caſes where the application was made by tae 
zrantor himſelf; and that it appeared immaterial whether 
the deeds in queſtion were or were not delivered up, as they 
were clearly nullities by reaſon of the firit clauſe. Rule 
Uſcharged, | 

A rule was obtained calling on the plaintiff and Thomas Hart . Love- 
Hy, to ſhew cauſe: wity the judgwent ſigned in this _ Mic. yn 
Quie thould not be ſet afide, and why the indenture of 25th à . Nes. prey 
March, 1783, and the bond and warrant of attorney there- 
in deſcribed, given to ſecure an aunuity, (ſhould not be de- 
lrered up to the grantors to be cancelled, &c. The me- 

Morial was of ** an indenture dated 25th March, 1783, te- 
tween R. H. Lovelace, of, &c. and Amelia his wife of the 
one part, and V. Hart, of, &c. of the other part; purport- 
ing to be a grant of an annuity of Gol. during the lives of 
R r 3 Lovelace 
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Zevelues and his wife, and the ſurvivor of them, for th 
price of 420l, And alſo of a bond and warrant of atttrny, 
empowering certain attornies therein named to confeſs 
judgment thereon, which ſaid bond and warrant of attoyn 

are particularly and reſpeftively ſet forth in the ſaid indenture; 
and which ſaid annuity of 60l. is payable quarterly, and 
charged upon all that annual ſum of 100l. limited or ſecur- 
ed, &c. in truſt for the ſeparate uſe of the ſaid Amelia, 

the therein firſt recited indenture; and alſo that other an- 
nual ſum of 1001. limited, &c. in truſt for the ſeparate uſe 
of the ſaid Amelia, during the lives of herſelf and her huf. 
band by the therein laſt recited indenture; and alſo that 
other annual fum limited, &c. in truſt for the ſaid R. H 
Lovelace, during his life, by the therein laſt recited inden- 
ture, and alſo all the ſurplus of intereſt, &c. of 20,0001. ſub- 


ject to the payment, &c. of 4200]. and intereſt ſecured to 


Charles Bicknell, by the therein laſt recited indenture; and 
which ſaid indenture is executed by the ſaid R. H. Lovelace, 
and Amelia his wife, and Milliam Hart; and the bond and 
warrant of attorney are reſpectively executed by the faid 
R. H. Lovelace; and are all atteſted by and executed in the 
preſence 2 M. D. of, &c. and W. M. of, &c. er one of then. 
Hart afterwards aſſigned the annuity and the ſeveral ſecu- 
rities above mentioned, by indenture of the 31ſt May, A5 
to Thomas Hipſley, who was the real plaintiff in this caſe, 
On the roth Mav, 1791, a bill was filed in the court of 
chancery by D. G. and S. S. certain grantees of annuities 
charged on the ſaid ſum of 20,0001. againſt R. D. the ſur- 
viving truſtee in Mr. Lovelace's marriage ſettlement, and 
againſt Lovelace and his wife, Thomas Hipſlry, Hart, and 
other grantees of other annuities from KR. H. Lovelace; 
praying that an account might be taken of what was due 
to the {aid D. G. and S. S. in reſpect of their annuities, and 
that the ſurviving truſtee might be directed to pay the ſame, 
and keep down the intereſt, &c. In that ſuit there was a 
decree on the 31ſt of January, 1792, referring it to the matter 
to enquire into the claims of the ſeveral partics, and to Rate 
their priorities, &c. all the ſeveral parties (except Mr. Love- 
lace, who was abroad) attended the maſter, and in particu- 
lar Mrs. Lovelace and her ſcvicitor, and litigated ſeveral 
matters touching theſe annuities ; but no odjectian was 
taken concerning any defect in the memorial or inrollment. 
The maſter made his report in June, 1793, in which be 
ſtated the amount of arrears due on the ſeveral annuities, 
and aſcertained their reſpective priorities ; and that report 
vas confirmed. The preſent application was made ok 
behalf of Mrs. Lovelace, who ſtated that her hufband had 
deferted her, and was now abroad, and that when the (uit in 
chancery was depending, the was not aware of dhe * 
N 89 N 
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ons to the memorial of this annuity. On the part of Mrs. 
Lovelace, four objections were taken to the memorial: 1ſt, 
That no date is therein given to the bond and warrant of 
morney 3. 2dly, That it does not appear with ſufficient diſ- 
tnftneſs who were the witneſſes to the indenture, or to the 
boud and warrant of attorney; the memorial only ſtating, 
that all the inſtruments were atteſted by A. B. c. or one of them. 
ally, That it is not ſtated to whom the conſideration- money 
was paid, or that it was paid at all; 4chly, That there is no 
memorial of one of the truſts created by the indenture of 
the 25th of March, 1783, — the truſt of the ſurplus for 
tie grantors reſpectively, according to their ſeveral rights; 
il of which are expreſsly required by the firſt ſection of 
the annuity-at. Per Cur. We cannot get over the objec- 
tion, that the names of the witneſſes to each of the deeds are 
not ſet forth with ſufficient accuracy in the memorial; and 
tus objection applies to the indenture as well as to the bond 
and warrant of attorney. The legiſlature, in fra ming this act 
of parliament, intended that every circumſtance relating to 
the annuity ſhould be diſcloſed : and more information is 
likely to be collected on the ſubject if all the witneſſes to the 
different inſtruments be ſet forth in the memorial, than it 
only ſome of their names be there mentioned; for ſome im- 
portant parts of the tranſaction may perhaps be known only 
o che witneſſes to one of the inſtruments. In this memorial 
the names of the witneſſes are not diſtinctly ſet forth; if we 
allow this mode of ſtating their names to be ſufficient, it 
will be difficult to draw the line; and in the next cafe it may 
te alleged in the memorial that the diflerent inſtruments 
were executed in the preſence of an hundred witneſſes 
{naming them) © ſome or one of them.“ Wie are not pre- 
pared to ſay whether or not all the inſtruments given to ſe- 
cure an annuity muſt be ſet aſide merely becauſe one only is 
not properly regiſtered. The caſes on this ſubject are not 
teconcileable : — in the lateſt of them, Lord Loughborough, 
who drew the annuity- act, decided in the court of chancery, 
that if any one of the deeds conſtituting the aſſurance for the 
annuity were not properly enrolled all the inſtruments were 
void. We are not called upon now to determine that point: 
but the ſtrong inclination of our opinion is, that any defect 
in the memorial of one of the deeds will vitiate the whole 
Aurance. In the courſe of this argument, we have had 
tome difficulty reſpeCtiag the decree in the court of chan- 
cety. If this queſtion had been brought before that court, 
and received a judicial deciſion, we ſhould have thought our- 
lelxes bound by it, as being the judgment of a court having 
competent juriſdiction over the ſubject- matter: but the pro- 
*2edings there were diverſe intuitu ; that ſuit had a different 
Rr 4 object 


615 


1 
—— —— = = 2 


616 


Steadman . 
Purchaſe and 
Cox, Tr. Ter. 
36 Geo. 3. B. R 
6 Ter. Rep. 737 


Fx parte, Anſell 
and another, 

Tr. Ter. 3 
Geo. 3. C. B 


Annuities. 


object in view; and the queſtion before us did not atiſe ir 
that court. And on the tirſt objection, reſpesting the wit. 
neſſes, we are bound to determine againſt the plaintiff, 
though on the merits it appears to be a hard cale again 
him: but in conſtruing an act of parlizment, which was 
paſſed tor very wile purpoſes, we mult eſtabliſh a rule ap- 
plicable to all caſes. —Rule abſolute. 

A memorandum indorſed on a deed (by which an annuity 
is granted for the life of the grantor) importing that the 
grantor may redeem it on certain terms, mult be inſerted in 
the memorial under the annuitv-act. In April, 1783, Pur 
chaſe, in conſideration of 240l. 38. 4d. granted an aniuity 
to Steadman of 33l. 128. for the lite of the former, and Cx 
became ſurety tor him. They both joincd in a bond and 
warrant of attorney to confeſs judgment on the bond; and 
alſo for further ſecurity execut d an wdenture of the ſame 
date, by which Purchaſe aſſigned to Steadman his ſalary of 200l. 
per annum as a clerk in the bank of England, and in which 
was a joint covenint by both for the payment of the annuit 
On the deed an indirſement was written at the time when th, 
deed itſelf was executed, ſigned by Steadman, Rating, that n 
the treaty for the e of the annuity it was agreed, that 
the grantor ſhould be at liberty to repurchaſe the annuity after 
the expiration of three years, on giving 75 months notice h 
Steadman, and repaying the full conſideration. The bond, 
warran: of attorney, and indenture, were properly regiſter- 
ed, but no notice was taken in te memorial of the indarſement 
on the latter. In Eaſter term, 1793, judgment was entered 
up on the warrant of attorney againit both the obligors in 
the bond; after which time Cox died. This was an appli- 
cation by Mrs. Cox, the widow and executrix of the obligor, 
to ſet aſide the judgment and the annuity-deeds, becauſe tix 
indorſement on the indenture was not regiſtered as well as 
the deed itſelf, It was objected that that Court had not any 
ſummary juriſdiction over this caſe, as the objection aroſe 
on the fourth, and not on the firſt, ſe tion of the act. The 
Court ſaid, that as the objection to the want of juriſdiction was 
of great importance, it would require a great deal of con- 
deration betore they determined it; but that it was not ne— 
ceſſary to decide it in this caſe, becauſe they had a ſummary 
Juriſdiction over the judgment, by reaſon of the warrant of di- 
torney; and that they were clearly of opinion that the me- 
morandum ought to have been inſerted in the memorial. — 
Rule abſolute, to ſet aſide the judgment, and diſcharged as 
to ſetting aſide the annuity-deeds. 

So, where theſe parties had granted an annuity to E. Bowl: 


ton, and gave a bond, warrant of attorney, and annuity- 


deed to ſecure the lame; and thx deed contained a proviſo of 
redempuon 
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zlemption :* the memorial ſlated the bond and warrant of , A. & 
worney properly, but deſcribed the proviſo of redemp- 62. 


ton as follows, “ and in the fame indentnre is contained a 


certain proviſo or agreement, impowering the ſaid C. Anſell 


0 repurchaſe the ſaid annuity upon ſuch notice, terms, and 
conditions as are therein expreſſed; a rule was obtained 
an the part of the grantor, to ſhew cauſe wv hy © the bond, 
the warrant of attorney, and the deed, thould not be deliver- 
el up to be cancelled, on the ground, that the memorial had 
kt torth the proviſo of redemption in too general a way.“ 
Tux Cour at firſt dittered in opinion (1); BUT atter 

ume 


(1) Fyre, Cn. J. ſaid, in the caſe where the courts have held it ne- 
ceſſary to inſert the proviſo of redemprion in the memorial, it has been 
indoried on the deed 3; and has therefore been confidered eicher as 2 
ſeparate deed, or as a ſumething collatera! to the deed itſelf, and eſſential 
to be ſet out as a ſuperadded part of the ſecurity ; in the caſe of a 
proviſo in the body of the deed : I doubt whether, on the general idea 
"of a memorial, or the ſpecific deſeription of it in this act, it need be 
inſerted, I am nor, therefore, prepared at preſent to confider this me- 
morial as inſufficient ; it 15 a memorial 3 not a copy of the deed : 
it ſtates a deed for ſecuring an annuity redecmabie “ on the terms 
therein expreſſed,” for which reference may be had to the deed itſelf 
's not this a ſufficient compliance with the words of the act? He who 
ſees an annuity redeemable, will inquire after the deed, and look into 
the terms, It has been ſtated, that the act was made for the benefit of 
the grantor, who has parted with the deeds, I cannot ſubſcribe to 
that propoſiticn ;z it was made for the benetit of mankind in general, 
that the world might know the nature of ſuch trantactions, and the 
parties be reſtrained by z ſenſe of ſhame from entering into them: the 
policy of the law would be amply ſatisted by a memorial like the pre- 
tent; it anſwers all ſubſtantial purpoſes, for it cannot be neceſſary :o 
load it with the full contents of the deed, which would be Jutic ſhore 
& requiring a copy. BULLER, J. I have conſiderable doubrs, and 
cannot quite coincide in the opinion of my Lord. 1 ſhould ſooner ſay 
that the proviſo need not be inſerted at all, than that it thouid be inſert- 
ed in this general way : the queſtion is, Whether the provito be part 
of the conſideration or not? lcok through the act: it was there intended 
to include money conſiderations only; and one clauſe actually ſays, 12 
money only; if then the word confiderations means money conhiderations 
only, a proviſo is not within the terms of the act. But the point has 
deen already ſettled, both here and in the king's bench; and I am nor 
diſpoſed to diſturb what has been ſettled by two determinations, though 
the act does not appear to go that length. Having got thus far, that the 
word © conſiderations includes all the terms of the agreement, the re- 
maining queſtion will de, Whether the preſent proviſo be ſufficiently 
ated? I admit no difference between the cate of a proviſo indorted, and 
t proviſo in the body of the deed : they are both parts of the agree- 
ment: ſo in a warrant of attorney with a defeaſance, the defeaſance is 
a part of the inſtrument : if then the proviſo is to be taken hu ce of at 
all, is it not to be taken notice of ſubſtanria'ly * The act, ia my opi- 
nion, was made for the benefit of the grautor, as well as the public, 
Let us fee then if this memorial be ſuthcient to protect th: grantor, 
I2aink any improper advantages which might be attempted, He _ 

t 


| 
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time taken to conſider, Eyre, Cn. J. ſaid, we have con- 


a3 act 
j ferred with all the judges on this queſtion, and the reſult is, pave, 2 
| that we all think that where an _— 1s red-emable, the to conk 
terms and conditions of redemption ought to be ſet forth in tion we 
the memorial, in order that the party who is to have the annuity 
benefit of ſuch redemption, may, without being driven to having 
U compulſory means, be appriſed of thoſe terms and condi- nted 
[i tions, and may redeem it with mo/? eaſe and convenience to pet de 
| himſelf. Rule abſolute. | celled, 
_— where an application was made to ſet aſide a judgment rial did 
— — BN On a warrant of attorney for ſecuring an annuity ; becauſe « the ſun 
| 7 Ter. Rep. 205, clauſe of redemption contained in the body of. the deed, whereb was ke 
I! the annuity was granted, was not inſerted in the — omittec 
THE Cour ſaid, that the cafe could not be diſtinguiſhed to levy 
j from the above caſe of Steadman v. Purchaſe, and made the mon at 
| rule abſolute, there v 
I Craufurd and But it was afterwards determined in the court of common court, 
| others, Cares, Pleas, that if there is neither a warrant of attorney, nor a that th 
1 Hil. Ter. * judgment actually entered up in the court to which applica- Action 
Geo, 3. C.B, tion is made, the court has no juriſdiction. The circum- tute, . 
2 Hen, Black. ſtances of this caſe were the following: The wife of the third i 
1 43% defendant was firſt married to William Blomberg, who left or irre 
[| her at his death lands in Y orkſhire, of the value of 1200], nty to 
t a-year for her life: ſhe afterwards married Falter Neſbit, Anc 
[| which marriage was diſſolved by an act of parliament, by nuity | 
1 which the lands were confirmed to Neſbit during their joint act, th 
. lives, ſubject to a rent-charge of 200l. a-year, which that c 
was thereby ſettled on the wife, during the ſame period: not ex 
ſhe then married the defendant Caines, who together with on the 
her, aſſigned the rent-charge to Sir Hew Canet during have « 
the joint lives of Neſbit and her; and by the ſame deed co- and w 
|| venanted to levy a fine of it, and further granted a rent- of pai 
| charge to Sir Hew of the ſame ſum, for ninety-nine years, which 
| to be computed trom the death of Neſbit, in caſe he thould and v 
| die in her lifetime, if the ſhould ſo long live, and alſo de- to the 
| miſed the lands to a truſtee for a long term of years to be broug 
| computed in the ſame manner, in truſt for the better ſecur- partie 
ing the rent- charge: a fine ſur cognuzance de droit tantum, are Cc 
in anc 
| —— ” = RE fume! 
. | ; woulc 

the annuity to be redeemable, but the deeds are in the hands of the 10 
grantee: is it not then material for them to know the terms on Which aaf 
it is redeemable ; or whether at the end of three or at the end of ſeven vi 
years? is it net of importance that he ſhould have it in his power to mer 1 
_ all the material facts out of the mouth of the party him elf; that might 
| e may be able to come to the court, ſtate the ſpecific terms, and de- matte 
| mand the deed in compliance with the proviſo? The judges Heath an gs 
Rooke, alſo concurred with Buller, J. and doubted. Cid adv. wwlt. uli. — 


wately the opinian of the Court, was delivered by Eyre, Cu. J. 4 
w 
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ru accordingly levied by the defendant and his wife ; and he 
pave, 28 A further ſecurity, a bond and warrant of attorney 
to confeſs a judgment in the court of king's bench. A mo- 
tion was ſoon afterwards made in that court to ſet aſide the 
unuity; but pending the rule, Sir Few died, no judgment 
having deen entered on the warrant. And now a rule was 
granted in this court to ſhew cauſe why the annuity ſhould 
det be ſet aſide, the deed, bond, &c. given up to be can- 
celled, and the fine vacated, on the ground that the memo- 
ral did not truly ſet forth the confideration, 1700]. being 
the ſum ſtated to have been paid, when in truth part of it 
was kept back by Sir Hew, that the demiſe to the truſtee was 
omitted, and no mention made of the fine or the covenant 
wlevy it. Tae Couxr, without giving any decided opi- 
mon as to the alleged defects in the memorial, held, that as 
there was neither a judgment nor warrant of attorney in this 
court, they had no juriſdiaion of the matter in queſtion ? 
hat the fine did not give them juriſdiction, for it was not an 
action within the meaning of the fourth ſection of the ſta- 
tute, nor was it ſuch an appearance as was meant by the 
third ſection; and that as there was no intrinſic defect in it, 
or irregularity in the mode of levying it, they had no autho- 
nty to interfere, and order it to be vacated. 

And where upon a ſummary application to ſet aſide an an- 
nuity for non-compliance with the requiſites of the annuity- 
act. the rule has been diſcharged, after hearing every objection 
that could he then, urged againſt the ſecurity ; the Court will 
not entertain a ſimilar application between the ſame parties 
on the ſame ſtate of facts; though it be ſtated, that they 
have odjections to offer which were not before entered into, 
and which are fatal to the annuity; for Per Cur. The act 
of parliament gives a ſummary juriſdiction to the court, 
which is to be exerciſed according to found legal ditcretio:: 
and we cannot govern our diſcretion better than by analogy 
to the proceedings at common law. Now, if an action be 
brought, and the merits of the queſtion diſcuſſed b-tween the 
parties, and a final judgment obtained by either, the partes 
are concluded, and cannot canvaſs the tame queſtion again 
in another action, although perhaps ſome objections or ar- 
guments might have been urged upon the firſt trial which 
would have led to a different judgment. So, in this caſe, as 
it appeared that all the facts now brought forward in the af- 

vits in ſupport of the rule, exiſted at the time of a for- 
mer rule, and every objection which could now be urged 
might then have been brought forward, the Court held that the 
matter muſt now be taken to have paſſed in rem judica- 
tam. and that the former deciſion was concluſive between the 


parties, 
Alſo, 
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Buck and otherr, Alſo, where a rule was obtained, calling on the plaintis; 
execu'ors, , to ſhew cauſe why the judgment ſigned in this cauſe, and 
Tyte, Hil. Ter. the execution iſſued and executed thereon, ſhould not be fer 
$5 Ga 3 dt! evict be ab » 
7 Ter. Rep. 495. àſide, and the money levied by the ſheriff be reſtored to the 
deteadant ; on the ground, 1ſt, That the agreement for re. 

demption was not ſtated in the memorial ; 2dly, Becauſe the 

grantor had not received the full conſideration ſtated : it ap- 

peared that the defendant was ſurety to the teſtator for one 

Birch, and had executed a certain indenture, bond, and war- 

rant of attorney for ſecuring an annuity, redeemable on cer- 

tain terms, that the teſtator dying, the plaintiffs, as his exe- 

cutors, commenced an action againſt the defendant on his 

bond; and having obtained judgment therein, ſued out exe- 

cution, and levied thereon. Per Cur. The act only meant 

to refer to ſuch judgment on warrants of attorney as were 

intend d to be part of the ſecurity for the annuity; and nt 

to extend to caſes where a judgment is obtained in the ord- 

nary courſe of law on any inſtrument given for ſecuring the 

ſame. Rule diſchar ed. | 

Symmons v.  Confideration-money paid at * times.] A rule xi was 
agen" Bags obtained for ſetting aſide the judgment which had been enter 
* Ter. ed up in this cauſe, and for delivering up the bond given by 
Ref. 139. the defendant for ſecuring an annuity of 200l. to be cance!- 
led. The tranſaction was this: on 8th July, 1783, the de- 

fendant borrowed of the plaintiff 1200], for which he gaze 

his bond to ſecure an annuity of 2001. for the life of the do. 

tendant, and warrant of attorney to confeſs judgment. The 

defendant not being willing to have his name appear publicly 

in this tranſaction, it was agreed between him and the plain- 

tiff, that the bond ſhould be renewed every twenty days, to 

prevent the neceſſity of regiſtering a memorial purſuant to 

the annuity-act. It was accordingly renewed on 28th July, 

in conſideration of delivering up the firſt bond and warrant 

of attorney to be cancelled ; on 19th Auguſt following there 

was a further loan of 6col. from the plainuff to the deten- 

dant; for which the annuity was to be increaſed to 300l. r 

annum; and the ſecurities were again renewed upon the con- 

ſiderati n therein ſtated of 18001. The ſecurities were again le- 

newed on the 26th September and 1 5th October, and again on 

the 12th November, 4th December, 7th January, 1784. 2800 
January, and finally on the 17th February, when they were en- 

rolled forthe firſt time. Upou all thoſe occaſions the conſidera- 

tion ſtated in the ſecurities was the receipt of 1800l.; but the 

money was actually paid in the manner before mentioned, 

and all that paſſed at the ſubſequent times was the giving uf 

the old upon receiving the renewed ſecurities. In tc 

memorial regiſtered of the bond and warrant of attorney, 

dated 17th February, 1784, for the ſecuring the annuity of 

3ool. the conſideration therein ſtated for granting the —* 
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«the ſum of 1$00l. It further appeared, that the agent who 


621 


untißß, Lad negotiated tue anauity between theſe parties was lately 
” and dad; and the affidavit diſcloſing theſe facts was made by 
be ſet Irtimer alone; the plaintiff being unapprized of what had 
to the nfſed between them reſpeCting the delay of regiſtering the 
Or ke. memorial, The objection was, that upon the face of the 
We the r:naQtion it appeared that the conlideration had not been 
I 2 ruly ſet forth in the memorial. Per Cur. The length of 
* ime which has elapſcd ſince the granting of this annuity, and 
| wars % defendant's having lain by till the death of the agent by 
n cer- whim the buſineſs was negotiated, aud till all evidence of 
1 le tranſstion, except what he himſeif has diſcloſed, was 
MN lis lf, might perhaps have been a ſufficient anſwer to the ap- 
1 plication, without entering further into the merits of it. But 
— thing for granted that the facts are as ilicy have been aſcer- 
| WEre tined by the d fendant, there ſeems no ground for ſetting 
ad na aide the anuuity. The objection is, that the conſideration 
| Ort hs not been truly ſtated in the memorial, becauſe the 1800l. 
ng the here ſer forth to have been paid as the conſideration of the 
| annvity, was paid in two different ſums at different periods, 
fe was for which ſecurities were taken at the time, the cancelling 
cn & lch was the real conſideration tor giving the enregiſter- 
ny ed ſecurities. But in truth the money was paid for the grant 
NS: d a valid annuity ; and though the intermediate tranſactions 
he de- lept the matter open from time to time, yet the ſame ori inal 
gate contract ſubſiſted: it remained in ſieri, and was not con- 
he de. ſummated until the giving of che laſt ſecurities, which were 
1 he properly regiſtered, And when ſome of thoſe ſecurities fell 
ablich vo the ground, the whole conſideration remained as a debt 
8 we to the plaintiff (1). Rule diſcharged. 

oo v Part of the conſideration only paid in money.] Upon a rule Er parte Fallon 


to ſhew cauſe hy a warrant of attorney to confeſs judg- 2 : 
| July, ment, and an indenture, dated 6th July, 1791, for ſecuring g R. 3 Ter Rep. 


arramt n annuity of 8ol. to B. Pigman from Fallon and wite, thould 283. 

x there not be ſet aſide, the tranſaction appeared to be this: the 

anal vile, being entitled to an aunuity tor life of 800l. previous 

ol. per o her marriege with Fallon, aſſigned the ſame in truſt as to A 
T ge aum, 8 

1 Fol. per annum, for her ſeparate uſe, and as to the re- | 

nin FP maning 300l. per annum to the uſe of her huſband, durin | 

1 lei joint lives, remainder to herſelf. In June, 1787. Fal: 

, _ bn, tor the ſum of 4801. granted an annuity ef Sol. to Vintl 

dd wring the joint lives of himſelf and his wife, and charged 

idera- te fime on the firſt-mentioned annuity to him of 3ool. 

ut the Fallm being again diſtreſſed, he and his wife applied to 

ioned, /Fintle to purchaſe another annuity of 80l, during the life 

* 0! the wife only, on condition that JVintle would give up the 

orney, ab 

lity ot 

» ſame (1) See alſe Wa/burn v. Birch, in p. 6os, ſupra. 
5 former 
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former annuity of 8ol. This was refuſed by Wint!:, wy en * 

was alſo unwilling, for ſome time, to permit Fallon to te- fated 1 

— the annuity of 80l. already granted. However aim if 

intle at laſt conſented to part with hat annuity : but as he jo conk 

till refuſed to take the ſecond, application was made to Pig. of 600. 

man on behalf of Fallon and wife to take up the frſt an- nuity © 

nuity of 8ol. from Wintle, and to purchaſe in lieu thereof for leve 

the annuity of Sol. in queſtion. Mintlie refuſed to take leſg conſide 

than 5351.3 whereupon Pigman paid that ſum to him for the wherea 

aſſignment of the former annuity ; and as it was agreed that ng 50 

Pigman (ſhould pay to Fallon and wife 640l. for the annuity for a d 

in queſtion, dependent on Mrs. Fallon's life only, the for- des, tc 

mer annuity which had been ſo aſſigned from Mintle to Pig- winef 

man was agreed to be aſſizned from the latter to Fallen as tor rn 

535l. the purchaſe-money, and to be taken as part of the and dec 
conſideration of 640l.; and the remaining 1051. was paid to mad 

Fallon and his wite in money. The memorial ſtated ac- lalary 

curately all the tranſactions; and that the annuity was pear ib 

ant:d in conſideration of the aſſignment made oy Nn Court | 

of the former _— and alſo in conſidera ion of 10]. the tu 

paid by Pigman to Fallen and his wife, The objection was, tat as 

that the whole conſideration was not in money, as required hm ac 

N the 17 Geo. 3, c. 26, C 3. PER Cur, The great mil- contra 

chief intended to be provided againſt by the legiflature in WW dat i: 

this act was the fraud and circumvention of thoſe who took {or at 

advantage of the neceſſities of diſtreſſed perſons, deſitous of confide 

taking up money upon annuities, by putting off goods upon morial 

the latter at their own price, inſtead of money, which goods do, 

they were afterwards to diſpoſe of at a conſiderable loſs, che! 

For this reaſon the legiſlature required that the conſideration And i! 

ſhould be in money, and not in goods. But it is not necetlary, him b 

nor was it ever intended, that the money ſhould be actually WJ court. 

told down at the time of the grant. If it be a bona fide — April, 

action, and the money be really paid to the grantor or to his truſt f 

uſe, it ſatisfies che words and meaning of the act. Now that gether 

was the caſe here: for here the purchaſer of this annuity te- and h 

deemed the former at the expreſs requiſition of the grantor, confeſ 

and on his account; and muſt therefore be taken to have money 

expended ſo much money for her uſe, which is the ſame 3 ier a 

if he had paid it to her: and then this cannot be diſtinguiſh- 100. 1 

ed from the caſe of a debt, for ſo much money aCtually bor- Geds ; 

rowed of the grantee by the grantor (1). q On a 

Watts . Mit- But where part of the conſideration of an annuity is paid annuit 
lard and another, over by the grantee to a third perſon, with the conſent of the fo 
Se Fg. the grantor, or is accounted for to the grantor by a note D 
e ee hall k 
| 5 Ter. Rep. 598. BD +: (rt 
** Cl 


(1) See Wa/oun . Birch, ig p. 605, ſupra. 
from 
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fom a third perſon, the whole of the tranſaRtion muſt be 
fated in the memorial: a rule was obtained calling on the 
plaig'iff to ſhew cauſe why a bond, warrant of attorney 
confeſs judgment, and a deed ot aſſignment of a ſalury 
of 60. per annum, which were executed to {ccure an an- 
nuty of 30l. during Millard's life, thould not be ſet aſide, 
for ſeveral objections ariſing on the annuity- act: Firſt, The 
conſideration is alleged to be 180l. pid by att, to Millard, 
whereas only 1 30l. was received by the latter, the remain- 
ing Fol. being retained by Watts, with Millara's conſent, 
for a debt due from one Atkinſon, the attorney for both par- 
ties, to Watts; 2dly, The chriſtian name of one of the 
vineſſes to the warrant of attorney is not ſet forth in the 
memorial, which only contains the true names in the bond 
ud decd of aſſignment; 3dlv, The aſſignment of the ſalary 
is too general; it is merely an affignment of “ all that his 
lalary of 60l. which he is entitled to:“ but it does not ap- 
pear that the ſalary is ſuch as can by law be aſſigned. The 
Curt ſaid, That though there was no weight in either of 
the two laſt objections, the firſt was alone de-iſive ; for 
tiat as the retaining of the 5ol. for Atkinſon, which was by 
him accounted for in a note, was part of the terms of the 
contract, it ſhould have been ſtated in the memorial, And 
that it had been ſeveral ti es decided, that where the gran» 
tor at the time of the tre uy agreed to pay over part of the 
confideration-money, it ould be truly tet forth in the me- 
norial. Rule abſolute 
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So, a ſolicitor, who advances his own money on the pur- Broomhend v. 
che of an annuity, is not entitled to any commiſſion- ee. Ee, E. Ter. 


And if any part of the conſideration- money be returned to 
lim by the grantor, as a charge for ſuch commiſſion, the 
court will ſet aſide the annuity deeds. The defendant in 
April, 1993, granted an annuity of 100l. to the plaintiff in 
ruſt for Yaodgate : by way of ſccurity he gave a bond, to- 
gether with Mr. Made his ſurety, to the plaintiff for 1200l. 
and he and Fade gave ſeparate warrants of attorney to 
confeſs judgment on the bond. The whole conſideration- 
money, 6 was paid to the defendant; but immediately 
ier x ards, at the ſame meeting of the parties, the ſum of 
Igl. 11s. the amount of M vodęgate's bill for making the 
&eds and tor commiſſion, was paid back by the defendant. 
On a rule calling on the plaintiff to ſhew cauſe why the 
annuity deeds thovid not be delivered up to be — on 
the fourtli ſection ef the annuity-act, which ſays, that the 
annuity ſhall be void „ if any part of the e nſideration 
ſhall be returned to the perſon advancing the ſame.” The 

were of opinion, that Jardgate was not entitled to 
&7 commiſſion on putting out hus own money, and — 


34 Geo. 3. BR. 
5 Ter. Rep. 597. 
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the caſe came within the fourth ſection of the annuity-a8. 
Rule abſolute, 
. In December, 1780, the defendant granted the plaintif 
Foſter, Ea, Ter. an annuity of sol. in conſideration of 32 5l. In May fa. 
13 — lowing, the defendant paid off che principal together wich 
37, Kn. 35, the arrears, under a clauſe of redemption in the deed, and 
received back from the plaintitt *s attorney, the annum; 
deeds uncancelied. In July following, the deſendant hay. 
ing occaſion to borrow another ſum of money, applicd tg 
the attorney to procure it, who intormed him that he had 
not returned to his chent the money he had received for re. 
deeming the annuity, and that he would redeliver to him 
the detendant) that ſum on receiving back the deeds which 
he had before delivered up. The defendant affented to this 
propoſal, and received, on delivering back the deeds, the 
attorney's notes for the amount of the money agreed upon, 
which notes the defendant was obliged to diſcount. There 
was a memorial of the firſt tranſaction under the annuity- 
act, but not of the ſecond; and it was moved tc ſet aide 
the annuity. Per Cur. This is not a mere wregularity ; the 
regrant of the annuity was ſubſtantially a new tranſattimn, 
and there ſhould have been a meinorial of ſuch regrant. 
Dann on the de. © And, if the memorial of a deed to ſecure an annuity be 
mite of Dolman defective, the whole deed is void to all mtents nd purpoſes, 
I. Dolman, Tr. even though there are other parts of it not connected with 
2. J 4er. . the an uitv. On the trial of this ejectment at the Weſt— 
„ minſter ſittings, a ſpecial caſe was reſerved, in ſubſtance as 
follows -. Ogitvie, in June, 1780, by will deviiec. tie 
premiſes in queſtion, with others, to 7. Hoſkins and R. 
Dann upon truſt, that they ſhould ſettle and convey the 
"fame, as to one moiety, to the-uſe of his grandſon J. 0. 
Dolman, the leſſor of the plaintiff, but of no other perfor 
as his aſſignee or otherwiſe by his act or deed, for lite, 
without impeachment of waſte, remainder to two truſtees 
to be named in the ſettlement, to preferve contingent te- 
mainders, remainder to his fi: ſt and other ſons in tail, re- 
mainder to the daughters as tenants in common, remainder 
tothe defendant, F. O. Dolman, for life. In the will is 2 
proviſo, that the aforeſaid deviſe is upon this expreſs con- 
dition, that neither the leſſor of the plaintiff or the defen- 
dant, “ thould at any time fell, aſſign, mortgage, or other- 
wiſe diſpoſe of, charge, or incumber, their reſpective inte- 
reſts or eſtates for lite, or any part thereof, of and in the 
aforeſaid eſtates, or any part thereof,“ but that in ſuch calc 
the eſtate and intereſt of him or her ſo aſſigning, &c. 
ſhould be utterly void to all intents and purpoſes as if he 0 
ſhe 'vicre actually dead, and that from thenceforth fuch 
e lata, &c, thould be held and eqjoyed by the perſon next in 
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emainder. By indentures dated 28th and 29th of November, 
181 after the deviſor's death, the moiety of the premiſes 
vas ſettled to the uſes of the will. By indenture, dated 14th 
ſanuarvs 1788, between the leſſor of the plaintiff, who was 
then teiſed under the will, &c. of the firſt part, H. Toten of 
te ſecond, and R. Griffith of the third part, in conſidera- 
ton of 2261. 178. 10d. paid to Mark Taylor by Toten, at 
the requeſt and for a debt of Dolman, and of the further 
m of 113]. 28. 2d. paid by Toten at the like requeſt to 
Grifith, „ in truſt and for the purpoſes thereinafter ex- 
prefſed ;”” Dolman granted an annuity of 371. to Toten, to 
te iſuing out of the premiſes in queltion for ninety-nine 
ears, it Dolman (ſhould ſo long live; and he alſo thereby de- 
miſed to Griffith, his executors, &c. all and ſingular the 
id premiſes for ninety-nine years, if Dolman ſhould ſo long 
live, upon truſt, that Griffith his executors, &c. ſhould re- 
ceive the rents, &c. and pay and apply them firſt in pay- 
ment and ſatisfaction of the annuity to Taten, then to pay 
to Dolman himſelf for ſo many years of the term as he 
ſhould live gol. per annum, then to retain Is. in the pound 
on the monies received, &c. aud ſubject to the ſaid annuity 
and the other truſts and out-goings upon further truſt out 
of the reſidue of the money, which thould come to Griffith 
by virtue of the indenture, to pay off and diſcharge the ſum 
of 1501. due from Dolman to R. Havel, 141. 8s, due from 
Daman to Mrs. Mathews, and the reiidue in diſcharge of 
luch debts as might be due from Dolman to any other per- 
ſons, and the overplus, if any, to Dolman. A memorial of 
ws deed was duly regiſtered under the ſtatute 7 Ann. c. 20. 
and another memorial of it under the 17 Ces. 3, c. 26. 
wuch ſtated truly the date of it, and ene names and addi- 
tons of the parties, and that it was witneſſed that in conſi- 
ration of 2261. 178. 10d. paid by Ioten at the requelt of 
Dilman to Mark Taylor, and of the further ſum of 113]. 
% 2d. by Toten at the like requeſt, 5 to Griffth paid in truſi 
« theretn mentioned; and allo in conſideration of 58. by 
brifith paid to Dolman, Dolman granted to Toten an annuity 
0 371, to be iſſuing out of the precnales in queſtion (de- 
ſcribing them truly), to hold the ſaid annuity for * ret 
cars, in caſe Dolman thould fo long live; and that for the 
conſide ration aforeſaid, Dolman demiſed and granted the ſaid 
penales to Griffith, his executors, &c. for ninety-nine years, 
t Dahman thould ſo long live, Apen the truſts therein men- 
nel. R. Griffith entered into poſſethon ot the premiſes in 
Queſtion, and received the rents and prott's thereof, ſubject 
v the performance of the truſts in the luaſt mentioned deed 
contiined, An cjectment was brought on the demiſe of 
Elizabeth Dolman, to which Edward Jordan and R. Grif- 
jth, who claimed under the ſaid annuity-deed, appeared and 

ol. I, Ss entered 
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entered into the common rule, in which action the plaintf 
recovered; and judgment was thereupon entered up, and poſ- 
ſeſſion of the premites was taken under ſuch judgme:t; and 
now this action is brought to recover back the pofſeflien, 
The queſtion for the opinion of the court is, Whether tie 
deed of 14th January, 1788, works a forfeiture of th eltate 
of the ſaid 7. O. Doliian in the premiſes ? It was admine! 
on the part of the plaintiff, that the condition created in the 
will was a legal condition, and that thereiore the eft:te cr 
the leſſor of the plaintiff was forteited, if the deed of tl: 
14th of January, 1788, were valid; but it was infiſted tha: 
that deed was void under the annuity- act, on two grounds, 
and that conſequently it created no incumbrance on the 
eftate. 1ſt, The aunuity-aCt requires that the memorial 
ſhall contain not only the name of the grantee, but of the 
perions for whom any grantee is a truſtee. But here it i 
ſtated in the memorial, that 1131. 28. 2d. part of the conh- 
deration of the ainuity, was paid to Griffth © in truſt a: 
therein mentioned,” without diſchſing thoſe truſts; 2div, The 
deed itates, thot the premites were aſſigned to Griffith n 
truſt to pay Toten's annuity, and for ſeveral other ciſtine: 
purpoſes ; but the memorial only ſets forth, that they were 
aſſigned to him © upon the truſt therein mentioned; and 
either of theſe defects, it was contended, was alone uf. 
cient to void the deed. Per Cur. Many caſes have been 
brought before the Court on the conſtruction of this act of 
parliament, which have appeared to bear rather hard upon 
particular individuals; but vet if they were ſet in oppolition 
to the benefits which the public have derived from the a, 
the balance would be greatly in favour of the latter. Ir 
framing a new law it is impoſſible to foreſee, and to gust! 
againſt, every poſſible inconventence'that may ariſe from i 
and perhaps, if this law were now to be reviewed by the 
legiſlature, ſume alterations might be made in it, better adapted 
to the ends propoſed by it. This conſideration may perbaps 
be a reaſon for an application to be made to the legiſlature, 
but it cannot induce us, ſitting in a court of law, to break 
through any of the proviſions of the act. In order to ies 
whether or not the deed in queſtion be void, we mult recur 
to the words of the ac of parliament, and to the caſes that 
have been decided upon it. The act ſays, that there thai 
be ſet forth in the memorial the date of the deed, the names 
of all the parties, & and for whom any of them are truſtees, 
and of the witneſſes, otherwiſe the deed “ Hal be null an 
void to all intents and purpoſes ;” and not merely as in 
ſat. 7 Ann. c. 20, ſ. 1. alluded to, that “ the decd all 8 


adjudged fraudulent and void, againſt any ſub equent purchaje 
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not ritter away the words of the ſtatute, and ſay that the 
ted is only void for ſome. purpoſe, when the af has declared 
in expreſs terms, that it is vid to all intents and purpoſes. By 
referring to the deed it appears, that to a certain extent 
Griffith was a truſtee for Toten, and a truſtee for other pur- 
poles after Toten's aunuity was ſatisfied. But though the 
tumer truſt is ſet forth in che memorial, the ſubſequent 
Iruſts are not; aud theretore the deed is void: for it the 
name of any one cgſluigue truſt be not diſcloſed in the me- 
worial, that is ſuſhcient to avoid the whole d ed. Much 
12-nuity has been ſhewn by the detendant's coun'el in the 
argument ; but the reſult of it is merely this, that perhaps 
it may be proper to apply to the legiſlature to relax the ſe- 
rerity of the preſent law, and to confine its operation to 
thoſe parts of the deed only which affect the annuity : but 
35 long as this act of parliament is to guide our conduct, 
we cannot get rid of an objection, like che preſent, which 
5 founded on the poſitive words of the ſtatute. This cafe 
s widely different from that of Toldervy v. Allan, becauſe 
there all the truſts were ſet foith in the memorial. 
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But where the defendant in conlideration of 2100l. grant- Tetdervy #. 


ed an annnity of 3ool. to the plaintiff, and for ſecuring the 
lame, executed a bond, a warrant of attorney to confeſs 
judgment on the bond, and an indenture, by which the de- 
fendant granted and demiſed to the plainuft certain manors, 
&, in reverſion, expectant and to take effect in poſſeſſion 
on the deceaſe of the defendant's father, for 100 years, 
upon truſt, for the better ſecuring the payment of the an- 
nuity. In the memorial it wes alleged, tirat the parties exe- 
cuted the above deed, &c. by which the plaintiff demifed to 
tie defendant, as above, for 100 years, “ upon truſt as therein 
mentioned, and upon further truſt that in caſe the faid an- 
nuity of 300l. or any part thereof, {ould be unpaid by the 
pace of twenty days after the reſpective days of payment, 
the plaintiff ſhould and might, by and out of the rents and 
profits, raiſe and levy ſuch tum, &c. as ſhould be ſufficient 
to ſatisfy the ſaid arrears, &c.“ But it appeared by the 
plaintiff's affidavit, that there was no other truſt, and that 
de had purchaſed the whole annuity tor himſelf, and not as 
a truſtee for any other perſon, though he had fince aſſigned 
one moiety. l: was obje<ted, that the plainuff had not 
complied with the annuity-aCt, becauſe the memorial did 
not diſcloſe the truſts of the deed a:cording to the ft ſec- 
ton cf the act, which enacts that the memorial thall con- 
tam the dates, &c. of the deeds, and the names of all the 
parties, and for whom any of them are truſtees, &c, Per 
r. There is no foundation for the objection: It is 
auſwered by the fact, that there was no other truſt but that 
* forth in the memorial; and the legiſlature did not 
852 mean 
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created in conſequence of the annuity being granted. 
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mean to require the parties to mention all the truſts which 
were a lien on the eſtate, independently of the anuvity, as ty 
pay taxes, chief-rents, &c. but only thoſe truſts which were 


« . The confidtration”” required by the 3d ſect. of the an- 
nuity- act to be ſtated in every decd, &c. whereby any an- 
nuity was granted, means the conſideration which is paid by 
the grantee, and which that ſection expreſsly requires “ foal 
be in money euly; and that act having required that “ the 
name or names of the perſon or perſons, © by whom” and m 
whoſe behalf the conſideration was advanced, thoul.! be tryl; 
ſet forth; the names of both the perſons ought to be tr/erted 
when the perſon aftually paying the money pays it an acccunt f 
ſome other perſon. The particular words of this act of par. 
liament are ſo explicit, as to leave no room for doubt, 
Therefore in the caſe of the D. of Bolton v. I illiam (. 
cited in this caſe of Dalmer v. Barnard, Lord Thurlmw is 
the firſt inſtance, and Lord Loughborough aſterwe rds upon 3 
rehearing, held the grant of an annuity to Creſwell trom 
Mrs. Williams void, for want of a proper memorial, the 
conſideration money being therein flated to have been paid ty 
Creſwell, whereas in fa it was paid by one Jenicins, the 
agent for Creſwell. Lord Loughborough there ſaid, that « if 
this could ſtand, it would be neceflary immediately to te- 
peal the act; for the conſequence would be that the memo. 
rial, which it was obvious thould ſerve as a check on theſe 
tranſactions, would be a cover to them.“ And in another 
place he ſaid, „that he could not agree with the argument 
that the omiſſion of the actual mode in which the payment 
was made, was a mere matter of circumitance. Circum— 
ſtances of as little moment as the names of the witnefles, 
&c. were required in other parts of the act. The object ot 
the legiſlature was that the whole tranſaCtion, the names of 
all the parties concerned, of whom inquiry might be made, 
or who might be called on as witneſſes, ſhould be inferred.” 
The legillature foreſaw that much miſchief was done by 
eflecting tranſaCtions of this kind in a private room, where 
the money was paid by an agent who received a large pre- 
mium, while the perſon actually advancing the money was 
in an adjoining room, and that if the agent's name were nol 
diſcloſed, ſo that recourſe might be had to him to know 
what really paſſed, the truth could not be obtained, ſince in 
ſuch caſe the principal not being preſent could not give 2! 
the information; and therefore they required the intertion 
of the agent's name, as well as that of the principal. do 
alſo in this caſe of Dalmer v. Barnard, where the detendant 
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ad agreed to become ſecurity wiith one NM haley, for the te- 
er ment of an annuity of 160]. to the plaintiff, in conſi- 

e tion of 6ool. which /I Haley was to receive : the pure 

cuſe- money was paid to ¶ Haley, by a man of the name of 

Yen, who ated as agent for tle plaintith, who was not 

vetent at the time: the memorial enro:led was of a boud, 

nl it ſtated that the conſideration was advanced and paid 

er fer the ſaid J. Dalmer (the plaintiff), in promiſſory 

rates of the bank of England, &c. the memorial was alto 

of two ſeveral warrants of attorney, in «« hich the conſi- 
kration-money was ſtated to have been paid by Dalmer. On 

a ule calling upon the plaintiff to ſhew cauſe why the bond 

ml warrant of attorney, and all other aſſurances given for 

keuring this annuity ſhould not be delivered up to be can- 

elled, and why the judgment ſhould not be vacated: the 

principal objefion was, that the conſideratiun- money was falſe- 

ſtated in the ſecurities, to have been paid by Dalmer, whereas 

it was paid by Howſon for Dalmer, aud ought to have been ſo 

fated: the cuſe was fully argued, and THE CouRT perfectly 

reed with the opinions of Lord 7 hurlow and Lord Lough- 

kruzh, in the caſe of the Duke of Bolton und Williams, hat 

it this conſtruction be not put on the act of parhament, the 

vartics will have an opportunity of doing the very ching that 

the ſlatute meant to prohibit : and they decided, that by the 

turd ſection, the decd is void if the names of the agent and 

principal be not inſerted ; and that therefore, in this cate, 

the warrant of attorney was void, and could not be the 

toundation of a judgment (1). The Court made the rule 

afolute, as far as reſpected the vacating of the warrant of 

atorrey and judgment, and diſcharged it as to the deed. 

| But where an objection was taken to the memorial, that Z parte Anſell 
« was therein ſtated, that the contideration was paid & by and another, Tr. 
E Brulton, or her ſolicitor ;** in the alternative, Eyre, CH. * 5 
|. faid, That the deed muſt expreſs by whom the conſidera- Bahn. 63. u 3. 
en was paid, but not the memorial. 

do, where the defendant granted an annuity of 450l. to Claſfe v. Mount, 
ae plaintiF, in conſideration of 3400]. which though ad- Mic. Ter. 38 
"nced by the plaintiif, was in fact paid by Bunce, as his on. 4. ANF 
tornev, and fo it was ſtated in the memorial: a rule hav- Ter. . 390 
us been obtained, calling on the plaintiff to ſhew cauſe, 

Wy a warrant of attorney to confeſs judgment ſhould not 

te delivered up to be ca. celled, becaute a deed of the fame 

(ue with the warrant of attorney, and given with it to ſecure 

dus annuity, ſtated, that the confideration-money was paid 


— — 


(1) Gro/e, J. obſerved, that if the plaintiff was diſſat'sfied with he 
Erermination, he might ſtill bring an action n the deed, and then it 
ae objection under the act was pleaded, the queſtion would appear on 
de record, and a writ of error might be brought, 
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by the plaintiff (inſtead of Bunce) to the defendant. Tur 
CourrT ſaid, That che words of the third ſectiog of the 
annuity- act, require in poſitive terms that it ſhall be ſtated 
in the deed, * by whom and on whoſe behalf the conſidera. 
tion-money was pai,” and that there{ore the obiection 
ought to prevail: and we have no reluctance in determining 
this caſe, becauſe, as was oblerved by Groſe, J. in Dalmer v. 
Barnard, it the plaintiff be diſſatisfied with our judgment, 
he may ſtill bring his action on the deed, by which means 
he will have an opportunity of putting this queſtion on re- 
cord (1). 
Grant v. Foley, The ſtatute requires, whenever any ſtep is taken reſpe@- 
l ing an annuity granted before the act paſſed, that an inrol- 
Hunt's Ann, Caſes ment {hall be made like to the memorial which muſt be 
182, made at the making a new grant; therefore the aſſignment 
of any annuity granted before the act paiſed, muſt be regiſ- 
tered before the athgnee can take any ſtep upon it, if ſuch 
aſſignment exiſted at the time of the inrolment cf the ſaid 
deeds, 
— 131, But the aſſignee of an annuity which was properly inrol- 
Ter. 34 Geb. z. led when it was firſt granted, n-ed not inrol atreſh for the 
PR flats fſike of inſer ing his deed in the memorial, before he procec 
Am, Caſes, 188. ag inſt the grantor; for the court of king's bench has hel 
that the iEt 1s fully compii.d with by regiltering a memo i 
of tize original ſecurities. 
Dixon w. Pirch So, where the defendant, Birch, had granted by an inden— 
e Lang ture, bond, and wirrant of attorney, an annuity 10 te 
cs in, ” plaintiff, Dixen, who afterwards aſſigned the whole of it to 
Black. 305. Corfins, who tued out execution in the name of Dixm; an 
objection was taken that there ws no memorial of the 2/- 
ſig..ment from Dixon to Couſms ; but there was a memorial 
ot the original indenture, bond, and warrant. Per Cur. As 
there wos a memorial of the original ſecurities inrolled, de 
object of the ſtatute, which was the protection of the 
grantor, was fully complied with, and it is not nec-flary to 
inrol the aſſignment. | 
Ince v. Everare, The Court will not ſet aſide annuity deeds for a mere ch. 
3 rical miſtake in the memorial, as if, in ſtating the aſſign- 
6 Ter. Rep. 545. ment of 4 terin of I1xty-one years, it let forth a term of f1xty- 
two; or it, after reciting the ti ue conſideration, as, or in 
ſtance, 2801. it afterwards ſtate, ©* which faid ſum of 259) 
was paid, &c.”— Neither need a conſideration of 10s. paid 
to a truſtee be ſet forth in the memorial as part of the cont- 
deration.— Or that an aunuity was payable for the po!tion 
of time from the laſt quarter-day to the death of the annvi- 


— 


(2) See n. (1) in p. 629, ſupra. 
tam. 
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Tur unt. On a rule obtained, calling on the plaintiff io ſhew 
of the cauſe why the anruity deeds ſhould not be fer ade, for ſe- 
tated reral objections ariſing on the an uity-aCt : it appeared 
1dera- that the objections were, Iſt, That there were tw conſider- 
>Qtion ations for the deed, viz. 2801, paid by Iuce to Everard, and 
ning 2%. paid by Ince to Daw/on, a truſtee, whereas it was only 
ner v. averred in the memorial that the former was paid. 2dly, 
ment, That it was not ſtated that even the tum of 280l. was = 
nes only that the ſaid 2 5ol. was paid by Ince to Leonard Jones 
n re- [which was a clerical miſtake in the name.] Zdly, I hat in 
the memorial the aſſignment appeared to be of the remain- 

ped. ler of a term of {1xty-two years, when in truth, the original 
inrol- erm was for ſixty-one years only. 4tily, That the annuity 
iſt be was in fact granted not only for the lives of Dawſon and an- 
ment other perſon, and the ſurvivor of them, but alſo for a propor- 
regiſ tonal part of the quarter after the laſt quarter- day to the day 
ſuch of the death of the ſurvivor, which latter part is not ſtated 
> ſaid in the memorial. Lord Xenyan, Cu. J. (after argument) All 
theſe objections are ſo extreme:v trivial that 1 ſcarcely know 

inrol- which is moſt relied upon. Thoſe relative to the ſium of 
T the 25ol. for 280l. and of fixty-two years inſtead of fixty- one, 
ces ae evidently clerical miſtakes. And it would be perfectly 
s held ridiculous to ſet out the 10s. C nſideration, which is like 
10 ial the reſervation of a pepper-corn rent, and is in fact never 
pad: that kind of conlideration is in many caſes inſerted for 

den- no purpoſe whatever, though in others it is of importance, as 
„ the for initance where an eſtate is in a truſtee, and that conſidera- 
it to tion is inſerted ti make a deed valid as to liim under the ſtatute 
; an of Uſes. But in none of the memorials of deeds that are re- 
ec 2. giſtered in Middleſex or Y ork(hire is the circumſtance of 
jorial the 108. conſideration, or of the pepper-corn rent reſerved, 
As taken notice of. In anſwer to the latt objection, it is ſuffi- 


, the 
the 
rv io 
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cient to ſay, that the annuity- act does not require that the 
lays of payment thould be inſerted in the memorial. All 
that the act of parliament requires to be done has been done 
in this caſe z and we ought not to ſuperadd other requiſites 
to thoſe contained in the ſtatut2. That act requires, that 
the rran{iCtion ſhould be fairly ſtated in tue memorial, to 
enable the public by reference to the memorial to ſee what 


in- that tranſaction was; and here the tranlaCction is fairly ſet 
250l. forth. Per (ur. ule diicharged. 
paid Sir E. Hales, prior to the year 1781, was tenant fof Halſey v. Hales, 
onh- ninety-nine vears, if he thould ſo long live, of an undivided bart. and an- 
tion moiety of certain eſtates in Kent, remainder to truſtees to = apt 
mui- ſupport contingent remainders, remainder to his firſt and 7 Ter. Rep. 194. 
other ſons in tail, remainder to himſelf in fee; and as to the 
— other undivided moiety he was tenant tor life, remainder to 
truſtees to preſerve contingent remainders, remainder to his 
firſt and other ſons in tail, remainder to himſelf in fee. In 1781, 
NU 


du E. Hales and E. Hales his only ſon (the other defendant) 
814 ſuffered 


— 
— 
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ſuffered a recovery of the firſt moiety, and in 1783, they ſuf. 
fered a recovery of the ſecond; the uſes of the former were 
declared to be the ſame as thoſe to which that moiety was 
before ſubject ; the uſes of the ſecond were to ſuch perſon and 
perſons, and for ſuch eſtate, &c. and upon ſuch truſt, &c, 
as Sir E. Hales and his fon ſhould by any deed, &c. jointly 
appoint, and in default of ſuch appointment, to ſuch uſes, 
upon ſuch truſts, and for ſuch purpoſes, as the tame moiety 
was ſubject to before the recovery, In 1787, Sir E. Hale 
and his fon, in confideration of 3200). granted to the plain- 
tiff an annuity of 40ol. during the joint lives of the grantors 
and the life of the ſurvivor; and by way of ſecurity gave 
him a bond for 6400l. and a warrant of attorney to confeſs 
judgment on the bond; and they executed an indenture, in 
which they limited, appointed, granted, and demited, bot! 
the mn ieties of the above eſtates to J. Harcourt for vinety- 
nine years in truſt for the plaintiff A memorial of thee 
deeds was enrolled within the time limited, but « rule was ab— 
tained, cling on the plaintiff to ſhe'vy cauſe why the judg- 
ment ſhould not be ſet afide, and the ſecurities delivered up 
to be cancelled, on a ſuggeſtion of ſome defects in the me- 
morial. Per Cur, When a perſon affects to grant the whole 
of an eitate, and his power extends only to part, the grant 
may operate on that part over which he had power: hate it 
appears that the grantors had no authority to charge one of 
the undivided moieties, but the grantee of the annuity is ſa- 
tisfied with the other. YVe are called upon in this caſe to 
decide according to the ſtri ꝙ letter of the act of parhament: 
but that is not the true line of conſtruction, for Lord Ce 
ſays, qui heret in literd heret in cartice. We mult theretore 
conſider what is the fair meaning of the act: the object 
of the legiſlature was to prevent perſons, who had no war- 
ketable eſtates, making improvident bargains in granting an- 
nuities : but they thought that a perion who could bring 4 
real ſecurity to market was not ſubject to ſuch nnpo!itions; 
and therefore they provided by the laſt clauſe, that the act 
ſhould not extend to any annuity ſecured by lands of equal ow 
greater annual value whereof the grantor was ſeijed in f-*- 
fimple or fee lail. Now whit eſtate had the grantors of this 
annvity ? They, had the power over the fee-lunple; and it 
ſeems as if Lord Thurbu thought in the caſe of SH. pnel v. 
Vernon, 2 Bro. Cham. Cas. 268, that ſuch a caſe cat 
within the exception of the act. The grantors had the cn. 
trol over the eſtate; they went to market with a good title, 
and were not in the ſituation of perſons who are induced 
from the imbecility of their title to grant an annuity to a d. 
advantage, and the conveyance which they executed was 
competent to charge the rea] eſtate : this caſe therefore co 
within the fair meaning of the exception in the act of parlia- 
ment. Rule diſcharged, DT 
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Appeal of Death. 


T-I1S was an appeal of death, brought by the widow of Bigby, widow, 


the perſon killed—as it is only a vindictive a#tion ; the 
proceedings are on the civil ſide of the court, and not on the 


criminal; though the defendants are purſued not only cri- nedy, Mic. Ter. 
to Geo. 3. B. R. 


minally, but even capitally. Appeals are alſo {cal actions; 


and may be commenced either by writ (an original out of 2 Black. 510. 
chancery, returnable in this court) or by bill, it the deſen- 714. 


dant be m actual cuſtody. | 

The preſent caſe came before the Court upon Monday 
the ziſt of May, 1770, and the proceedings were, ac- 
cording to Sir James Burraws and Blackſtone, the follow- 
ing: | 
Mr. alter, on behalf of the proſecutrix, moved for a 
writ of certiorari, to be directed to the juſtices of our lord 
the king, aſſigned to deliver tae gavl of Newgate in and for 
the county of Middleſex, of the priſoners therein being, at 
juitice-hall in the Old Bailey, in the ſuburbs of the city of 
Lindon, to remove into this court all and ſingular ap5eals of 
whatever felonies and murders whereot Matthew Kennedy 
and Patrick Kennedy are appealed before them. Lord Mans- 
fed, Take your certiorari. But we give no particular direc- 
tons bout it, you muſt conduct yourſelves as you ſhall be 
adviſed (1). 

On Friday, 25th May, 1770, the defendant, Matthew 
Kennedy, was brought into court by habeas corpus directed to 
the ſheriff of Kent, and alſo to the keeper of Maiditone 
gaol, who returned that he was taken and detained in Maid- 
lone gaol, by virtue of a writ of appeal teſted the zoth of 
April preceding, brought by Arn Bigby, widow, againſt the 
fad Matthew and Patrich, for the death of Fohn Bigby her 
huſband, returnable the morrow of the aſcenſion, which 
writ (an original writ of chancery) was ſet forth verbatim, 

The defendant Matthew Kennedy, being thus brought in- 
to court, it was moved that he might be commutted to the 
marſhal, and he was ſo. 


ü— — 


(1) Lord Mansfield declared his opinion, that the parties were at 
their peril, to make their application properly ; and that neither the 
Curt, nor the officers of it, ſhould interfere in directing it 1 
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It was then moved, that the appellant being in coun, 
might count againſt this defendant, Aatthery Kennedy : an 
ſhe thereupon delivered in the appeal cugroſſed on parch- 
ment, to Mr. Benton, ſecondary onthe civil tide, who road 
it: it purported to be a bill of appeal, as of the preſeat term, 
againſt Matthew and Patrick Kennedy, in the cuſtody of the 
marſhal, for the murder of her huſband John Bighby, on 24; 
December, 1769: it was ſigned by the appellant's mark, aud 
atteſted by a witneſs. 

The counſel for the defendant prayed oyer of the original 
writ, the return and the declaration, which was granted; aud 
therefore Matthew was remanded to the cuſtody of the mar- 
ſhal, and taken away by a tip!tatt. 

Afterwards, on the fame day, Patrick Kennedy, the other 
appellee, was brought into court by the keepers of News 
gate, by virtue of a habeas corpus to him directed, and alſo 
to the ſheriff of Middleſex ; who made a return, ſetting forth 
the commitment of Matthew and Patrick Kennedy, and 1Mi- 
chael Mac Mahan, to Tothill Fields Bridwell, by a warrant, 
which was ſtated verbatim, on ſuſpicion of the murder 
of John Bigby, and alſo on a charge by the coroner's in- 

ueſt for the tame. The conviction and attainder for mvr- 
Jer in February ſeſſions: the reipite of execution for one 
week by Lord Veymauth, datrd 24th February, 1770 —in- 
other reſpite by the ſame, during the king's pleaſure, dated 
1ſt March, 1970 :—and that, in April ſeflions, 1770 : a bill 
of appeal was then brought by Ann Bigby, againſt Matt he 
and Patrick Kennedy, for the murder ot her huſband 70 
Bigby, which appeal was adjourned by the ſaid court to che 
then next teſhons, Tue return being read, aud the writ and 
return being ordered to be filed: it was prayed that this de- 
fendant Patrick Kennedy, might alio be committed to the 
marſhal, and he was committed accordingly. It was then 
moved, that the appellant being in court might count agaiuit 
him : the will give her conſent to the count, as read by the 
officer. 

It was obſerved by the counſel, on the behalf of the appel- 
lant, that they proceeded now by bill againſt the delendant 
as in cuſtody of the marſhal ; and that the former proceedings 
would drop of courſe: and it was alſo noticed, thut the 
count was joint againſt Matthew and Patrick both: that it 
was in the poſſeſſion of the officer of the court: and the coun- 
ſel ſaid it was the only method of procecding againſt two 
who come from different cuſtodies ; that there was no other 
way than this when the appeal is againſt two; that there 
cannot be two writs, 

O the other hand, the counſel for the defendantsobſerv- 


ed, that this bill was exhibited againſt Matthew before Fa- 
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rick was in cuſtody : therefore it could not affect Patrick, 
though he was then in cuſtody : and it was inſiſted, that if 
they would affect Patrick, as being now in cuſtody, it muſt 
de by another bill, 4 C. 47, b. Caſes of Appeals and In- 
li&ments : thev did not object againſt the former count's be- 
ing read as againſt this defendant; provided it were as 2 writ, 
not as a bill: and they agreed to it bein; now read ; pro- 
vided the entry was made according to the fact. Lord Man 
feli, The entry muſt be made ſo: Mr. Benton then read the 
count over again. Lord Mansfield, Do either of you pra 
any thing elſe ? Anſwer, (No. Lord Mansfield, Then the 
ofhcer mult take him away. 

On Monday, 28th May, 1770, the counſel for the ap- 
pellant moved for a habeas corpus to bring up both the defen- 
dant, in order to arraign the appeal: granted: the defend.nts 
being brought in betore che Court rote, the counſel prayed that 
they might plead : the counſel for the defendants ſaid they 
tad no copies of the writ, or return or declaration. The 
counſei for the appellant prayed that they might be arraign- 
ed upon the bill, and ſaid, we purſue the bill of appeal lodged 
at the Old Bailey: Lord Mansfield, Do you pray that they 
may be arraigned upon the count or bill read here in court 
on Friday la ? Antwer, We do. Lord Mansfield, Take that 
down : they are to take the method thev think proper. 
Mr. Benton intormel the Court that he had not that bill in 
cou't, © jt was filed in the office, and he had no notice to 
dring it.“ The counlel for the appellant then deſired that 
he might end for it. Lord Mansfield, You ſhould have 
given notice, the record remains in the office, upon the file; 
the Court cannot give direCtions to ſend for it; nor are they 
to ſtay for it: you may apply to the officer to fend for it, if you 
think proper. If you had a rraigned them on Friday, you might 
have aſked for a plea. Mr. Benton ſent to the office for the 
record, but it did not come in time; and the Court being 
ready to rife, the counſel for the appellant moved to adjourn 
the appeal to the next term, which was oppoſed by the coun- 
{el for the defendant : and whilſt this matter was debating, 
the record arrived. Ihe record being now arrived, the de- 
tendants were ordered down to the bar; their counſel deſired 
to hear the bill read again by Mr. Benton: this was done be- 
tore they were actually taken down to the bar. The coun- 
{el then objected on the behalf of the defendants, to their be- 
ing arraigned at the bar upon this bill, which, as they al- 
leged, contained a falſe fact: which falſe fact, if it ſtood 
upon record, might preclude them from thewing the truth 
ot the fact. The falſe fact alleged in the bill was, that the 
defendants were both of them brought into court at the ſame 
inſtant ; and that the appellant counted againſt both at the 
lame time; both being then in the-cuſtody of the _— : 
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whereas the truth of the fact was, that only zue of them, 
namely Matthew, was in the cuſtody of the marthal at that 
time the tims when the appellant counted againſt Matthew), 
« Patrick was not then in the cuſtody of the marthal;”” and 
therefore the bill ought not to have alleged that he was: it ought 
to have recited the truth, that © Matthew was in his cuſtody, 
and Patrick not io.” They prayed therefore that the truth 
of the fact might be recorded, before the detendants were ar- 
raigned at the bur; as this bill contained hte falſe fats, The 
counſel for the appellant denied that he e was any Huff ciency 
upon the face of this bill, a d infilied thit the defer dants 
coil not avail themieiv.'s of this objection, offLerwite th n by 
plea, The bill muſt be either quathed or anfwered; and 
they do not oe to hive it quaſhed. detendants c t 
therefore to be ſet to the bar, and r aipricd upon it. te 
couuſei for the defendans ſi! that they cou no! plend to 
It, becauſe ſuch a plea would de -erring againſt the rec dd. 
The co nel for the aypel.ant rgu d, that as the court nad 
received he biil, aud the deter (dans had not prayed to quail 
it, it muſt be an{ ered; and it they had a defence agaimt it, 
or could take advantage of it, it mult be by plea : they even 
aſſerted that the fact alleged in the bill was truc ; for the 
whole term is onſidered as one day: and therefore this is 
one act of one and the ſame das, neither Matthew could 
object that Pt ick tas not in cuſtody, nor Patrick that NI t- 
thew was not in cuſtody : at leaſt there can lie no objection 
in the mouth of Matthew, for ho was then in cuſtody. Only 
one bill could be brought againſt both: this is the only me- 
thod. The counſel for the defendants urged, that the 1dea 
of the perſon who framed this bill certainly was, that both 
would be brought into court, and both committed to the cuſ- 
tody of the marthal, at the very fame time: yet notwith- 
ſtanding the lictitious notion of the whole term being but 
one day, or a whole day being but one inſtant, it is clearly true 
in real fact, „that Patrict was not in cuſtody,” at the time 
this bill fays he was, nor was he in court when the bill was 
arraigued againſt him: that therefore the Court had no au- 
thority to receive the bill, as againſt him. TI Two 
JUDGES, Willes and Blackſtone, were of opinion, that they 
could not refuſe the arraigning the defendant at the bar upon 
this bill, as there had been no motion made to guaſh it. Ihe 
appellant ought not therefore to be precluded from the hberiy 
of arraigning them; whatever objections the defendants 
might be entitled to take after the arraignment, The da- 
fendants were then ſet to the bar. Serjeant Leigh thereupon 
arraigned the appeal, which he did by reading over only tae 
bill ittelf, paſſing over the memorandum party or introduc- 
tion to it. Mr. Bento then read it, in the ſame manner, be- 
ginning where the terjeant began, and only changing tt 
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third perſon to the ſecond, viz. altering © he“ into & you,"? 
and addrefling himſelf to the defendants: and he concluded 
by aſxing them ſeparately, “ whether they were guilty of 
the felony and murder charge upon them by this bill of ap- 
peal, or not guilty ?”” The counſel for the defendants then 
prayed that it might proceed no further at preſent, as they 
had no previous notice at all of being brought up hither 
this day; nor had any oyer of the original writ, return, 
and declaration: and it was then underſtood to be a count 
upon the original writ ; therefore it was not reaionable they 
laid, that the defendants ſhould be called upon to plead how 
directly, and yet they did not care to move expreſsly and 
explicitly for an adjournment of the appeal: the counſel on 
the other ſide declared that they did not deſire to precipitate 
the matter. THe CoukrT, on their part, were not inclined 
to adjourn it as from themſelves, without any motion on ei- 
ther ſide ; neither fide however inclining to move to adjourn, 
Tur CovurrT at length ſaid, that they ſaw no harm in ad- 
journing it till next term, the appellant did not abjeft to it: 
the counſel for the appellant did not object to it: and there- 
upon THE CoURT made a rule to adjourn the appeal till 
Friday next after the morrow of the Holy Trinity, and re- 
manded the defendants, and ordered them to be brought up 
again upon that day. 

On Friday, 15th June, 1770, the defendants were accord- 
ingly brought into court; and the appellant was alſo preſent 
in court, The defendants were now ſet to the bar; and it 
was moved that they might plead: the counſel for the de- 
tendants objected, that they had not yet had oyer of the ori- 
ginal writ, return, and declaration, which they prayed the tirſt 
day: they ſaid they had examined the records in court, and 
tere was no ſuch writ there: therefore it was out of their 
power to take copies of it: in Child's caſe, 2 Bulſtr. 19. 
the Court ordered the ſheriff to return his writ preſently : 
they ought to bring it into court: the couniel tor the appel- 
lant denied that they were obliged to bring it into court: we 
have nothing to do with it: we have not the legal cuſtody of 
the writ; we cannot give oyer of it. THE Cour were 
all of opinion, that as it appeared upon the return of the the- 
nff of Kent, and the keeper of Maiditone gaol, to the ha- 
beas corpus directed to them, that there was an original 
writ, and as oyer of it had been prayed and granted; they 
ought to have it, before any further ſtep could be taken 
to oblige them to plead: and that the appellant ought to 
produce the record. Let them be remanded, 

On Tueſday, 3d July, 1770, the counſel for the appel- 
lant notified, that they intended to bring up the defendants 
on the morrow ; and to argue, that the Court ought not 
to haye granted oyer of the writ: it was anſwered by the 

ourt 
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Court and the counſel for the defendants, “ that this over 
had been granted long ago (the 25th of May), in a preceg. 
ing term: and A/ton, T intimated, that if the Court had 
granted on when they ought not to have granted it, it was 
error. Tur Cour thought it would be unproper and in. 
convenient to enter into a ſolemn argument upon this que. 
tion, upon the laſt day of a term, as the next day would 
have been; but upon the counſel for the appellant obſerving, 
that though it ſhould not be ſolemnly argued, yet it was ne- 
ceſſary that ſomething thould be done, and at leaſt the appeal 
adjourned. A rule was made to bring the defendants up next 
day at the fitting of the Court, Accordingly next day (Wed- 
neſday July qth, 17570), the defendants being brought into 
court (not ſet at the bar), it was moved on behalf of the ap- 
pellant that the appeal might be adjourned till next term. 
THe Cour granted the motion, and ordered the defendants 
to be remanded. 

On Tueſday, 6th of November, 1770, being the firſt day 
of Michaelmas term, the defendants were brought into 
court by a habeas corpus, applied for by themſelves : the coun- 
ſel for the appellant moved that they might plead + the coun- 
fel for the defendants moved that the appellant might be call. 
ed. The appellant was accordingly called.“ Ann Bigby 
come forth and proſecute your appeal againſt Matthew Ken- 
nedy, or he will be diſcharged. This was repeated three 
times in each cauſe: Bur the appellant, though thus called 
upon three times in each cauſe, did NOT appear (1). Ihe 
counſel for the de fendants thereupon moved that the non{uit 
might be recorded. Lord Hangſield, Let the nonſuit be re- 
corded. The counſel for the defendants then moved that 


they might be remanded into the cuſtody of the marſhal, 


— ISO 


(i) Mr. Juſtice Blackflone was preſent at the Old Bailey, on the tris! 
and conviction of the appellees; and in a note annexed to his report 9! 
the caſe, he expreſſes lumſelf as follows —* It was indeed a Most 
*% FOUL MUKDER : but through the powerful mediation of their ſiſter, 
« who was * intimately” connected with ſome perſons of quaitty, a condi- 
* tional pardon for tranſportation was obtained for Matthew, be 
« ſtruck the ſtroke, and he was on board a tender, when the appea. 
« was exhibited at the Old Bailey: Patrick had been reſpited two ot 
« three times, on the very morning appointed for his execution | | and 
« the appeal was at laſt taken up, and proſecuted, by a ſer of perions 
« in London, who were in violent oppoſition to the government; 
« merely to raiſe an od;um, and popular — on account of ſo U- 
& ADVISED A PARDON.” 2 Black. 716. 

The ſame learned judge alſo ſtares in his report of the caſe, that 
« the appellant (the widow) being called to appear, made de fault, and 
« was nonſuit, having (as was ſaid) accepted a ſum of money from che 
« friends of the appellecs“ ! 1! 

Lord 
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Lord Mansfield, Let the defendants be remanded into the cuſ- 


tdy of the marſhal. 


On the firſt day of Hilary term, 1771, the defendant was Rex v. John 
Taylor, and Eli- 


. 3 .zabeth Smith 
o which the ſheriff of Surrey returned ſeveral warrants of, en, Tr. 


commitment and detainer, for the murder of James Smith, Ter. 11 Geo. 3. 
viz. the firſt by two juſtices of peace, the ſecond by the co- — Burre 


brought up by an habeas corpus, iſſued on the civil fide 


toner; the third by an order of the court of gaol- delivery; 
and fourthlv, wpen a writ of appeal of death, brought by Eli- 
zabeth Smith, widow of the deceaſed, — The widow produced 
aud delivered in her count, which Mr. Benton, the ſecondary 
on the civil fide read: the counſel for the appellant prayed 
that the defendant might plead : the counſel for the defendant 
prayed over of the writ: Mr. Benton read the writ and re- 
turn. The countel for the defendant moved for a ſpecial 
Imparlance, in order to plead the ſpecial verdi&t which 
had been found : this was not oppoſed, and he had an im- 
parlance to the laſt return of the term granted him by the 
Court, The countel for the appellant prayed that ſhe might 
proſecute by attorney: this was neither obje<led to nor con- 
ſented to, and the counſel ſaid he claimed it as a right.— 
Lord Mansfield, Be it ſo. The appellant theu put in a war- 
rant of attorney, authoriſing Robert Criſpen to proſecute 
for her. Nothing further being aſked on either fide, the 
defendant was committed to the cuſtody of the marſhal. 
On Wedneſday, 6th February, 1771, the attorney for 
the proſecution t the indictinent having had notice, and alſo 
2 copy of the ſpecial verdict, did not, and had declared thar 
he ſhould not employ any counſel to argue the ſpecial ver- 
dict; nor did he at all appear in court: the counſel for the 
widow upon the appeal alſo declared that he would not un- 
dertake to argue it: it proceeded therefore ex parte: and by 
the facts ſtated in the ſpecial verdict, it appeared moſt clearly 
that the defendant had been only guilty of manflaughter (the 
defendant having been firſt, without any previous provoca- 
tion, reflected on by words, and afterwards pertonally aſſaulted 
e deceaſed), and ſo the Court determined ; for, per Lord 
ansfield, it is ſettled, that words are not a ſufficient provo- 
cation, but Binos are a provocation ſufficient to leſſen the 
crime into manſlaughter | UPoN THIS DECISION, the pri- 
ſoner being aſked by Mr. Benton, the ſecondary ot the 
crown-office, « what he had to ſay for himſelf, why the 
Court ſhould not proceed to give judgment, and award 
* execution againſt him according to law?“ he fell on his 
knees (being Freed ſo to do, as is uſual), and prayed the 
benefit of his clergy, which was allowed to him: Aston, J. 
as ſecond judge of the Court) pronounced ſentence © that 
having been convicted of manſlaughter, he ſhould be burnt 


cc in 
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„ in the hand;” and thereupon he was removed backward; 
in a ſtraight line from the bar, but in the face of the cour 
(the doors of the incloſure remaining open) and burnt in the 
hand by one of the marſhal's people, who were prepared for 
that purpoſe; for as the defendant came up in cuſtody of the 
marſhal, he was the proper perſon to execute by himſelf 
or ſome one appointed by him, the ſentence of the: Court (i); 
the defendant was afterwards remanded; and the counſel tc 
the appellant moved that he might be brought up the next dur, 
to plead to the appeal. Aſterwards, the counſel for the deten- 
dant made the like motion on Monday the 11th, that he might 
be brought up on the next day, the 12th, to plead to the ap. 
peal, which was ordered. 

On Tueſday the 12th, the defendant was brought up, and 
ſtood in court, on that ſide of it where criminal defendants 
uſually ſtand, his being brought down to the bar being dif. 
== with by conſent: he pleaded in bar to the aCtion a 
conviction of manſlaughter, and judgment there pon * to 
be burnt in the hand,“ and that he had been thereupon ac- 
tually burnt in the hand accordingly z3 and then he pleade! 
over to the falony and murder, not guilty. It was agreed 
that this ſhould be the ſubſtance ot his plea, and that it 
ſhould be afterwards drawn up and delivered in form, within 
a fortnight, but to be entered as of this day: THE Court 
adjourned the appeal to the following terin.— Note; the el. 
ſoin day of the following term was the proper day, being 
by original writ, 

To the plea which was afterwards drawn up and de- 
livered in form, the appellant replied, that ſhe ought not to 
be barred, becauſe “ long before the giving of the ſaid ſup- 


poſed judgment in the ſaid piea mentioned, ſhe, the ſaid I. 
zabeth, ſued out her original writ of appeal againſt the fad 


Fobn Iaylar:“ the defendant demurred generally to this te- 
plication, and the appellant joined in demurrer.— On the be— 
half of the defendant it was argued, that it is now ſet' lcd, 
that this is a bar; and as it is in favorem vitæ, the Cour 
will not overturn it; and for this were cited 4 Co. 45, b. 47. 
Sir William Jenes, 145. 3 Inf. 131, c. 57. 4 Rep. 45. ? 
Leon. 83, 160. 1 Ander. 68. C:ke's Inſt. 53 to 56. and An. 
ſtrong v. Liſle, Kelynge, 89 to 108. in which it was ſettled that 
the defendant being convicted of manſlaughter, and allowed 
the benefit of clergy, and reading as a clerk, did bar the ap- 
pellant of his appeal of murder : the counſel for the defendant 
finiſhed his citations with Haw4ins's Pl. Cor. lib. 2, c. 30. 


— 


(1) See 1 Strange, 502, 553. 
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Appeal of Death. . 
13. and concluded with laying, that a man ſhall not be 
pwnithed twice for the ſame offence. On the other hand, 
the counſel for the appellant endeavoured to ſhew, that the 
preſent caſe was diſtinguiſhable from the caſes cited, but he 
chielly relied upon the caſe of Goering v. Deering, reported 
ia 3 Had. 156. which was an appeal for the murder of 
Henry Goring, brought by the widow : the defentlant pleaded, 
that he was indicted for murder, and found guilty of man- 
laughier, and that he was clericus, Nc. if the court would 
ure admitted him; to this plea the appellant demurred : 
the fact was, that the appeal was brought atter conviction, 
and before ſenteiice z eleven of the judyes (all except Street) 
held this no good plea; and that the Court ought not to aſk 
the priſoner what he had to ſay, and ſo let him in to the be- 
nent of his clerzv. It was alſo obſerved, that in the caſe 
now before the Court, the defendant was not entitled to the 
benefit of clergy, at the time when he was arraigned upon 
the appeal: whereas in the laſt caſe, the defenlant had been 
convicted of manſlaughter, before the appeal was brought. 
Tye WHoLE Cov Rr were of opinion, that this point had 
been conſidered as ſettled, fince the caſe of Arm/trong v. Liſle ; 
and Afton I. obſerved, that even the cate of Goring v. Deer- 
ne, does not controvert, but that if the deiendant had had 
tus clergy, that would have been a | we bar to the appeal : 
te approved alſo of Serjeant Fawins's reatoning, in the 
lth ſection of the 86th chapter of his ſecond book. Per 
Gr, unanimouſly, judgment for the detendant, aud rule to 
acharge him. 
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. is not eſſential to the validity of che indenture that the Caldecot'sCafes, 


maſter ſhould fign a counterpart. 31. 

And if a perſon is bound apprentice to a maſter who is k. . St. pe- 
n infant under age, yet the in;lenture of apprenticeſhip is tex in Dart- 
vt abſolutely void, on account of the infancy of the par- 1 
tie, bot only voidable, and the apprentice ſerving under the ; Jur. Ret. 198. 
denture is entitled to the benefit of the apprenticeſhip. 

But infants cannot be bound by indentures of apprentice- Cafe of Mary 
lüp b-yond the age of twenty-one, and if they be, they -e A 
uy diffent from them after they arrive at that age.— This B K. 5 7. Rep, 
fern bound himſelf by indentures as an apprentice for 713. 

Vor. I. n ſeven 


ö 
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ſheroſt . 

Birtles, Tr. Ter. 
36 Geo. 3. B. K. 
b Jer, Rep. 652. 


K. v. Evered, 
Ir. Ter. 17 

Geo, 3. B. R. 
Cald. Cas. 26. 


Apprentites. 


ſeven years, being in the indentures deſcribed as of the age wired, 
of fourteen, but in fact being above ſeventeen years cld at be: ſup 
the time of the binding; having now attained twenty-one amin 
years and upwards, an habeas corpus was moved for, t; 07 ſuc 
bring her up in order to be diſcharged from theſe ſubliſting ve b 
indentures of apprenticeſhip: AND the Court were clearly ence 1 
of opinion, that infants cannot be bound by indentures of t is tc 
apprenticeſhip beyond twenty-one, but that they may diſſent Tame. 
from them a{ter they ariive at that age. Per Cur. Ever; And 
indenture of an infant is voidable at his election; and in u the 
ſuch caſe the maſter muſt truſt to the covenant of them rgume 
who engage for the infant; were it otherwiſe an infant ther | 
who improvidently bound himfeit to the age of fifty or up- Mentic 
wards, would be hound to ſerve till that time, but it is im- ier h. 
poſſible to ſupport ſuch a propotition ; this apprentice ought Court 
not to have keen buund longer than till ſhe was twenty-our, ranted 
and it is clear tnat we muit now dilcharge her. contrad 
But the mere act of leaving the maſter's ſervice is not an that 
avoidance of the indentures, though the apprentice be of o dete 
age.— This was an action for enticing away and harbour- t did n 
ing an apprentice : it appeared that the apprentice on attain- But 
ing the age of twenty-one years, had eloped from his maſter, te apf 
and entered into the ſervice of another; the plaintiff ob- ramely 
tained a verdict; and upon a motion for a new trial it was n agre 
inſiſted, that here the apprenticeſhip was put an end to, by uardia 
the young man quitting his maſter's ſervice, not ſecretly or nt of 
fraudulently, but openly and avowedly for the purpoſe of we, it 
diſſolving the relation between them. Bur the Court de de ma 
clared themſelves perfectly ſatisfied with the verdict, and (aid fone. 
the mere act of quitting the maſter's ſervice was nat an And 
avoidance of the indentures. full age 
So, where an apprentice, who had been bound when an char, 
infant, for fix years, by indenture, ran away, alleging that WW own 
he did fo with an intent to avoid the apprenticethip made hough 
when he was an infant, and to his prejudice : two juſtices cancell 
committed him under ſtat. 20 Ges. 2, c. 19, § 4. aid it was tice w 
moved in the court of king's bench, for a rule to ihew brough 
cauſe, why he thould not be diſcharged : againſt his di- An 
charge it was inſiſted, that the apprentice, who had ſubmit- app 
ted to the indenture as long as he derived any advantage father, 
from it, and till he had learnt his trade, ſhould not be per- the cor 
mitted to deſert his ſervice as ſoon as he became uſeful in it; rlaintif 
that this conſtruction of the contract would be 1njurious meat 7 
to the maſter: that the contract at the tune of its com- 
mencement, which was during infancy, the time at which — 
almoſt all apprenticeſhips are entered into, was beneficial t0 0 U 
the infant; and being ſo, might legally be made, and there. . 
fore could not be abandoned. Per Cur. It has been ad- e inden 
a . judged, * Under 
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lged, that an infant may bind himſelf for his own benefit; 


©: ſuppoſing the indenture voidable, how can the apprentice's 
ming away avoid them? Had he ſerved regularly, and dur- 
ig ſuch ſervice declared his intention to depart, it might 
ve been different. Here, he would make uſe of his of- 
knce in order to avoid the puniſhment that attends it; but 
t is too late to do it before a juſtice, when charged with a 
ame. 

And the indenture of apprenticeſhip, cannot be avoided k. ». Hindring- 
> the apprentice while under age. In the courſe of the bam, Hil. Ter. 
: . , . . 36 Ceo. 3. B.R. 
vgument iu this caſe, it was contended, that an infant, if no Jo, Re. 58. 
wer perſon join him in executing the indemcures of ap- 
renticeſhip, may avoid them at any time, as well before as 
her he comes of age. But Lord Kenym, Cn. U. (the 
Court concurring) ſaid, he deſired it might not be taken for 
ranted, that an infant who binds himſelf an apprentire (a 
contract ſo notoriouſly for his own benefit) may put an end 
tv that contract at any time: he added, it would be ſuſficient 
v determine that queſtion when it neceſſarily aroſe, which 
t did not in this cal (1). 

But it is clear that the indentures may be cancelled and B.. Sr. Cas. 

he apprenticeſhip diſſolved, with the conſent of all parties: 441, 562, 766. 
rely, if the apprentice is under the age of twenty-one, 
n agreement between the maſter, apprentice, and father, or 
guardian, or, in the caſe of a pariſh apprentice, with the aſ- 
nt of the pariſh officers; but if the apprentice is of full 
7e, it may be diſſolved by an agreement between him and 
£ maſter only, without the intervention ot any other per- 
ons. | 

And where a maſter received money of an apprentice of K. v. ſuſtices of 
full age, to vacate his indentures, and gave the apprentice a 3 2 
ucharge under his own hand, but kept the indenture in his Call, Ga, 1 
wa poſſeſſion without cancelling it: The Gurt held, 
hough the indenture did remain in the maſter's hands un- 
cancelled, yet the relationſhip between him and the appren- 
ice was diſſolved, and that the appreutice might have 
bought an action againſt him for it. 

An action of covenant was brought upon aa indenture gunch? rs 
o apprenticeſhip, by the maſter againſt the apprentice's ingtan, Mic. 
ther. The indenture, as ſtated in the declaration, was in Ter. 20 Ceo. 3. 
de common form under the ſtatute 5 Eli. c. 4. The = SM 
ſaintiff expreſsly covenanting to find the apprentice with * 
neat and lodging, the defendant to find him in clothes 


— — — — 


(1) Neither the Court nor counſel ſeem to have recolleQed the caſe 

X v. Auſtrey, Hil. Ter. 31 OG. 2. wherein it was decided, that 
« mndentures cannot be diſcharged by the conſent of the abi rentice if he 
endet age. See Burr, Sett. Cas. 441. 


T t 2 ang 


K. „ St, Ni- 
cholas in Not- 
tingham, Mic. 
Jet. 29 Geo. 3. 
B.R. 2 Ter. 
Rg. 730. 


K. v. Clapp, 
Hil. Ter. 29 
Geo. 3. E R. 
3 Ter. Rip. 187. 
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and waſhing, and the apprentice that he would faithful 
ſerve, &c. and for the true performance of all and every of 
theſe covenants, each of the parties bound himſelf to the 
other. The breach aſhgned was, that the apprentice had 
abſented himſelf from the ſervice. To this declaration the 
defendant demurred encraliy, on the ground, that the pa; 
ties were only wad | by the expreſs covenants which ther 
had ſeverally entered iuto: but the Court were clealy of 
opinion, that the father was bound for the performance of be 
covenants by the fon, and therefore gave judgment tor 
the plaintiff. 
Binding out pariſh apjrentices.] The flat. 43 Eliz. c. 2. 
having given the churchwardens and overſeers power 1» 
bind poor children to be apprentic-s, where they ſhall ſre ci. 
venient ; it has been determined that the churchwardens and 
overieers are not reſtra ined to bind ſuch children to mhabi 
tants of the ſame pariſh, but they may, under theſe words, 
in their diſcretion bind them to perſons reſiding in another 
parith, as well as in their own, the maſter 1s rag for if 
any objection could be ſupport:d againſt ſuch binding, on 
account of the pauper's being out of the county, it would 
be productive of great inconvenience; for many children 
living in pariſhes where there is no manufacture, would 
thereby be deprived of an opportunity of being inſtructed m 
beneficial uades, and be contined to the ſtation of day l- 
bourers. ; 

Ard it is now clearly ſettled, that a perſon occupying 
lands in a pariſh, but living out of it, may be compelled 10 te- 
ceive a parith apprentice. The pariſh-officers of Sowton, 
in the county of Devon, having, with the aſſent of two 
juſtices of that county, appreaticed Sarah Hellier, a poor 
child of Sowton, to the defendant, according to the ſta- 
tute ; he appealed to the quarter ſeſſions, where the 
order was confirmed, ſubject to the opinion of the cout 
of king's bench on the following caſe : « The appren- 
* tice was bound to the appellant, who reſided in the pa. 
« rith of Pinhoe, on an eſtate which he rented and occupied 
in the parith of Sowton, of the value of 20l. per ann. which 
& was divided by the highway from the houſe in which he 
lived. There was no houſe on the eſtate of which the 
„ appellant was the occupicr. The indenture, togethe! 
« with the apprentice, was tendered to him in the paruh 0i 
„ Sowton, in the highway adjoining to his eſtate in cha 
* parilh.” The queſtion upon this caſe was, Mhetſer und- 
the ſtatute 43 Eliz. c. 2. . F. a berſen occupying lands wit"in 
the pariſh, is exempred from the burthen of taking an appel. 
tice, becauſe he daes not reſide within the pariſh? And ate: 
this queſtion had been fully argued, Lord Kenyom ſaid, The 
general purview of that ſtatute, was to make 1 prone 
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fr the maintainance of the poor; and the geueral object of 
the act was to compel all thoſe, who had any property in the 
zariſh, to contribute their due proportion towards the main- 
znance of the poor ; and the receiving apprentices is one mode 
of contributing to. their gener.l reef. In conſtruing the 
words of the ſtature, there is no reaſon for contining the 
power of binding ou the inhabitants of the parlth ; they 
ought to be extended to perſons occr ping lands in the partyh, 
thug? reſiding out of it. Then it is ſaid, that it this con- 
uction be put upon the ſtatute, the party may be doubly 
charged, in the pariſh in which he lives, in reſpect of his 
mhabitzancy, aud in that in which he has lands, in reſpect ot 
lis occupation of them, But if he finds himſelf aggrieved, 
he may appeal to the ſeſſions, and we muſt take it for 
wanted that the juſtices will do what is right. I hey are to 
apt the charge to the ſize of the property which the per- 
vn chirged poſſeſſes; and theſe are incidemal charges which | 
all on him in reſp. & of that property. However, the 
gound of my decition here is, that this is one of the modes 
provid:d for the maintenance of the poor in this ſtatute, 
wich impoſes the duty in reſpe of the property. The 
cher judges being of the ſame opinion, the owlcr of ſeſſions 
was confirmed. 


And it is not neceſſary that the maſter ſhould afually re- K. v the Di- 
fde in the pariſh, if he be an occupier there it is ſufficient. 


Theſe directors under a private act for theſe diſtricts (25 


bu, 3, c. 27), with the conſent of two juſtices, bound a the Hundreds of 
poor male child, —_— to one of the hundreds, appren- Tunitead and 


dee to Jeſeth Reynzlds, who was an occupier of lands, hut net - 
a inhabitant within the hundreds: Reynolds appealed to the g 


ſeions, who were of opinion, that he was not bound to re- 523. 


ceive the apprentice, becaule he was not an mhabitant as well 
6 xcupier z ſubject however to the opinion of this Court on 
i caſe ſtating theſe facts. In ſupport of the order of ſeſſions, 
it was obſerved, that the ſtatute 20 Geo. 3, c. 36. which is“ an 
at for obviating doubts, touching the binding and receiving 
of poor children apprentices, in purſuance of ſeveral acts 
of parliament made for the relicf of the poor within parti- 
(ular incorporated hundreds or diſtrigis.“ It enacts that 
perſons ſhall be compellable to receive and provide for ſuch 
or children; with a proviſo that nothing in the act ſhall 
e conſtrued to compel any perſon to take any ſuch poor 
culd apprentice, unleſs ſuch perſon ſhall be an inhabitant and 
Keupier of lands, fc. in the pariſh to which ſuch child belongs. 
and therefore that no perſon ought to be bound to receive 
wWappremice, unleſs he be an inhabitant as well as occupier in 
ae parith, Per Cur. This caſe is not to be diſtinguiſhed on prin- 
(ple from that of XK. v. Clapp : if indeed the legiſlature had 
el imperative words, we muſt have been bound by them, 

'K © 3 but 
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but there are none ſuch in this ſtatute. Great ſtreſs has been 
laid on the proviſo in 20 Geo. 3. which has the word s, « j. 
| habitants and occupiersz'* now the ſtatute 43 Elia. uſes the 
| word © inhabitants,“ which has been held not to be con- 
| fincd to refiants : and Lord Cote, in his reading on the 22 

Hen. 8. c. 5. relative to the _— of bridges by the in- 
| habitants of counties, ſays, the word © inhabitants” includes 
[ thoſe ..ho occupy lands in the county, though they do not 
| reſide there, For ſome purpoſes © inbabitant and © oc- 
| cupiers“ are ſynonimous terms. Where a perſon derives 
| a benefit from property which he occupies in a parith, he i; 
l liable to contribute to the eaſe of it; and in X. v. Clapp, wr 
obſerved, that this was one of the modes by which ie was 
to contribute to the caſe of his pariſh. If indecd the legil- 
lature had added the words © reſiants“ to “ inhabitants” in 
this act of parliament, that would have confined this burden 
to perſons actually reſiding within the pariſh. Order ot 
ſeſſions quaſhed. 


: 
! 
þ 
| 
: 
. 


K. v. Beck, So, whete ſeveral perſons hold land in partnerſhip, ſome ot 
_ 21 whom actually reſide on and occupy it, aud others refid: 


7 Ter. R. 33. à diſtance in another pariſh ; the latter as well as the forme, 

are bound to take pariſh apprentices. A poor child wi: 

ut out as an apprentice by the overſeers of the townſhip 

| of Hunſlet, to John Barwick, a ſurgeon and apothecary, to- 
ſident in Leeds, and the indenture was duly allowed : upon 
appeal the ſeſſions confirmed the appointment and jndenture, 
ſubjeCt to the opinion of the court on the following cle. 
The appellaut was a partner with eleven other perſons in 
manufactory of earthen-ware, in the townſhip of Hunlle: 
two of the partners were reſident within the townſhip, anc 


had each received an apprentice, bound and indentured 0 


them by the overſcers of Huntllet, without any objection: 
the apprentic? was appointed and tendered to the appellan' 
to be his apprentice individually; the appellant was not 
ſident in Hunſlet, but at Leeds, the adjoining townſhip; te 
partnerſhip was rated for buildings and land in Huntlet.!“ 
the amount of 270l. a year, of which 23l. a year was tli 
appellant's ſhare ; the juſtices were of opinion, that the 3. 
pellant was in every reſpect a proper perſon to take an f. 
prentice, if bound by law to take one; the queſtion ws" 
thercfore, Whether, under theſe circumſtances, the apela!” 
was liable to have ſuch apprentice appointed and tendered ! 
him, being ſo reſident, and a partner as aforeſaid, by ih 
overſeers of the townſhip of Hunſſet? By Lord Az, 
Ch. J. Pariſh apprentices are to be bound to maſters in It 
ſpect of their inhabitancy, or occupation of lands within the 
ariſh : this is one of the modes pointed out by the ſtatuse 
43 Elix. of relieving the poor, and every perſon oug"t i 
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bear this burthen in reſpect of his property; here the ap- 
pellant occupies lands in the parith, to the amount of 23]. 
r annum, that being his aliquot part of the whole; and in 
reſpect of that occupation he is bound, according to the 
cale of the King v. Clapp, to take the apprentice. It has 
been taken for granted in the argument of this caſe, that 
the appellant is not an inhabitant, but the contrary is moſt 
clear, according to the conſtitution put on the ſtat. 22 Hen. 
8, c. 5. which makes the inhabitants of counties liable to 
the repair of bridges. Lord Cote, 2 Inft. 702, in his com- 
ment on that ſtatute, ſays, that perſons having lands in their 
own poſſe ion, though dwelling in a foreign county, are in- 
habitants ; aud that doctrine has never been doubted f:om 
that time to the preſent. On the authoricy of the Xing 
*. Clapp, this order muſt be affirmed. Lawrence, J. the 
argument againſt the order proceeds on this ground, that 
there was an occupation of the partnerſhip-land and houſes, 
by two of the partners, to the excluſion of al the reſt ; but 
trat is not fo, for each of the others may go und reſide there 
it he pleaſe. Per Cur. Order of ſeſſions confirmed. 


An indenture of a parith apprentice aſſented to by two K. v. Hamſtall 
juſtices ſeparately, and not at the lame time, is abſolutely void. Ridware, Tr, 


— Thus, where the indenture, by which the pauper was g 
bound apprentice, was ſeparately aſſinted to by two juſtices 33 


of the peace, by their ſigning the tame ; but they did nat a/ 
ſent to, or fign it, at the ſame time, or in the preſence of each 
aber. Lord Kenyon ſaid, Perhaps the rule requiring the con- 
currence of two magiſtrates at the ſame time, may be 
lometimes attended with inconvenience ; the rule, however, 
has been long ſettled to be, that concurrence of juſtices to- 
gether is not neceſſary, where the act to be done is merely mi- 
ni/terial; but they muſt confer together, and form a joint 
opinion, Where the act is of a judicial nature, It has been 
held (whether rightly ſo or not, we are not now to enquire) 
that the allowance of a poor-rate is an act merely mini/te- 
ral; and that being once cſtabliſhed, the conſequence re- 
lults, that the two magiitrates need not meet when they 
allow the rate. The words indeed of the ſection on which 
this queſtion ariſes, are nearly ſimilar to thoſe uſed in the 
tirſt, under which the poor-rate is to be allowed; but when 
che nature of this caſe is contidercd, it appears to be one of 
the molt ſerious ſubjects that fall within the deciſions 
of the juſtices. For they are empowered by this act of 
parliament, to take children out ot the arms of their pa- 
rents, and to bind them out as apprentices, till they are 
twenty-one. For the law has made them the guardians for 
thoſe children, who have no others to take care of them. 
And who ought to judge of the fitneſs of the perſons to 
whom the poor children are thus to be appremuced ? Not 

1 t·t4 the 
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the overſeers, for they are frequently obſcure people, and 
perhaps in managing the buſineſs of the pariſh, are not 2. 
ways attentive to the feelings of parents. But the legiſla- 
ture intended, that in this inſtance the magiſtrates fhould 
have a check and control over the pariſh officers; and, in 
my mind, they are called upon to examine with the moſt 
minute and anxious attention, the ſituations of the maſters 
to whom the apprentices are to be bound; and to everriſc 
their judgment folemnly and ſoberly, before they allow or 
diſallow the act of the pariſh officers; and for this purpoſe 
it is neceſſary that they thould confer cogether. 

Maſter's intereſt in the ſervice of the apprentice. If an 
apprentice leaves his maſter, and enters into the ſervice of 
another, the fuſt maſter cannot ſue out an habeas corpus, but 
mult bring his action againſt the other for ſeducing him,— 
Thus, where a writ of habeas corpus had been iſſued at the 
inſtance of a maſter to bring up an apprentice, who h d vo- 
luntarily entered himſelf as a ſeaman on board of a ſhip of 
war. LoRD Kenyon, CH. J. after argument, ſaid, that he wen 
ought not to have been iff -1cd at the inſtance of the matter; 
but that the apprentice, who was of ſufficient age to judge 
for himſelf, ſhould have applied for it, if he had wiſhed i, 
And he obſerved, that if the apprentice had been taken int9 
the ſervice of any other maſter, the Court would not have 

ranted an habeas corpus at the inſtince of his firſt mailer, 
Put would have lett him to his action for ſeducing lis ap- 
prentice : the writ of habeas corpus therefore, having been 

improperly iſſued, was quaſhed. 
K. v. Inhabitants Stamp-auty on apprentices fecs.] It was long a litigated 
of Leighton, Tr. queſtion, whether the covenant of the parent or friends of an 
BR: To 3- apprentice to maintain him, and to provide him with clothes 
Rep. 732. during the term of his apprenticeſhip was not ſuch a þ-neft 
the maſter, as was liable to the payment of the ſtamp-du'y ! 
and it had been always cuſtomary at the ſtamp-office to {-t 2 
value upon ſuch covenants, in order that the duty might be 
paid: but in this caſe, the queſtion came directly betore the 
court of king's bench; and they ſolemnly determined that 
no duty is payable in reſpect of any ſuch covenant ; and that 
the meaning of the ſtatute is, that where money, or money * 
worth, as an horſe or other valuable conſideration, is given 
to the maſter by the friends of the apprentice, by way ot 
premium, a duty ought to be paid for it; but that where 
meat, clothes, or the like are to be provided by the parent 
or friends, no duty is payable, becauſe there is not any thing 

given to the maſter, 

4 Ter. Ret. 735, The argument in the above caſe, that a duty ought to be 
730. paid in reſpect of ſuch covenants, proceeded upon a !uppo!: 
tion that by law the maſter is bound to provide for his <p- 
prentice ; but Lord Kenyon denied that there was any ſuch, 
obligatiar 
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ization reſulting from the mere relation of maſter apd 1 
ppreatice ; and ſaid, that in all caſes (except thoſe of pariſh FI 
qprentices, for whom the maſter is compellable to provide 1 
the ſpecial directions of the ſtat. 8 & 9 ill. 3, c. 30, 
g) This matter depends on the expreſs ſtipulations to be 
nade by the parties intereſted. It has never been held that 
de obligation of the maſter extended to the providing of N 
dothes for the apprentice ; and that cannot be diſt nguiſhed 
fom the obligation to provide ſuſtenance; for the former are 
equally neceſſary with the latter, and in other caſes than 
thoſe of pariſh apprentices, clothes are generally provided by i 
te friends of the apprentice : and if every thing was to be va- \ 
ud, and a duty fet upon it from which a benefit a1 Yes to the | 
naſter, it might be equally [aid that the carnings of the appren- 
te ſhould be liable to the duty; and per Buller, J. The terms 
& this clauſe mean \-met!.1ing which is given to the maſter, 
0: contraQted for, and only apply to cafes where the maſter 
to derive benefit from the friends of the apprentice, inde- 
pendently of the benefit to be derived from the apprentice 
timſelf; and therefore whatever is given for the advantage, 
langt, or accommedaticn of the apprentice, does not fall within 
'e meaning of the clauſe. | 

Alſo money given by the pariſh-officers to bind out a Ka S:.Petrox,in 
child, is not liable to the duty, though the binding is vo- 3 
luntary, and not compulſory under the ſtat. 43 Eliz. c. 2. 8. K. 4 Ter 34 
Two juſtices removed Ann Hamblin, and her two chil- 196. 
dren, from St. Petrox, in Dartmouth, to Slapton, both in 
de county of Devon; but, on appeal, the ſeſſions quaſhed 
ted bs order, ſubject to the opinion of the Court, on the fol- 
Fan 1 * caſe — John Hambling, the father of the pauper's 


_ — — —— —— —' 


— 
—— X — — 2 


hes * huſband, Jobn Hambling deceaſed, having been told by the | 
bt t * pariſh-ofhcers of Tow nſtall, that they would give him | 
iy * twenty ſhillings to bind out his ſon an apprentice, if he 1 
ta * would find a place for him, did, in July, 1768, agree with | 
t be * Mary Hayne, widow, who occupied a farm in Slapton, to 

the bind his ton John Hambling deceaſed, then aged about | 
that 5 wp years, an apprentice to Richard Hayne, fon of Mary | 
hat * Hayne, who was then between the age of fourteen and [| 
** * fifteen, and was reſident in his mother's houſe, as a part | 
ven © of her family, and had no habitation, or buſineſs of his 0 
ot "own. When this agreement was made between Hamb- | 
ere * ling the father, and Mary Hayne, thev alſo agreed, that | 
ein * he, Hambling, ſhould pay to Mary Hayne, twenty ſhil- 

ing * lings, as a conſideration for ſuch apprenticeſhip ; but it 


did not appear, that Mary Hayne knew that any promiſe 
be * was made by the overſcers of Townſtall to Hambling, 
f vic reſpect to the advancing any money to him for this 
:p- Wl © purpoſe. Hambling, the father, afterwards received 
ck, F g 1 
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« twenty ſhillings from the churchwardens and overſeerz «f 
« Townſtall, five ſhillings of which he paid to Mary Hayn, 
« and promiſed to pay her the reſt, at five ſhillings a time, but 
applied the remaining fifteen ſhillings to his own uſe. It 
« appeared, by the . of apprenticeſhip, dated 21ſt 
« July, 1768, that John Hambling the ſon, of his own free. 
« will, and with the conſent of his father, voluntarily bound 
« himſclf apprentice to Richard Hayne, of Slapton, till he 
& thould attain the age of twenty-one, to learn the art of 
« huſbandry. This indenture was ſigned 1 Hambling the 


father, and Hambling the ſon, and by Richard Hayne, and 


« was ſtamped with an half-crown ſtamp (which was then 
« a proper ſtamp), but had no ſtamp thereon for the conſi- 
« deration-money. Some time in April, previous to the 
« date of the es ahn Hambling the father, received 
« from the pariſh of Townſtall five ſhillings, as necd- 
* money, he having applied for relief. The caſe alſo ſtat. 
© ed, that John Hamblin the ſon, lived in Mary Hayn:'s 
« houſe, in Slapton, till he was twenty years old.“ After 
counſel had been heard in ſupport of the order of ſeſſions, 
the counſel on the other fide were ſtopped; THE Covar 
ſaying, it has been very properly admitted, that this inden- 
ture of apprenticeſhip was not abſolutely void, on account 
of the infancy. of the parties, but only voidable ; and that 
unleſs there be ſome other objection, the pauper ts entitled 
to the benefit of the apprenticeſhip. But it has been con- 
rended, that it is void on another ground, namely, for the 
want of an additional ſtamp for the conſideration-money of 
twenty ſhillings, given with the apprentice, and that this 
does not cone within the proviſo, in the ſtatute of An, re- 


lative to ſums given with apprentices at the public charge of | 


any pariſh, or by er out of any public charity. But we think 
there is no foundation for the argument. We muſt conſi- 
der this to be a fair binding to the ſon, becauſe the ſeſſions 
have not (tated that it was fraudulent. Then if it were, as 
it profeſſed to b., a binding to the ſon, and not colourable 
to the mother, the ſtatute requires no duty for che conli- 
deration-money, even though the money were not raiſed at 
the charge of the pariſh. The act of parliament, taking it 
altogether, undoubtcdly impoſes the duty on money paid to 
the maſter, or miſtreſs only; for it ſavs, „ That every maß 
ter or miſtreſs, to or with whom, or to whoſe uſe, any ſum ſhall 
be given, paid, ſecured, or contratied, for, or in roſpect of any 
fuch apprentice, c.“ Now here the maſter did not receive 
the money, which was given with the apprentice, but for 
reaſons (not here ſtated) his mother received it; and it 1s 
not ſtated, that the received it as agent for her ſon. But 
even ſuppoſing that the maſter had received, or contra 
for the conſideration- money, it was not ſuhieCt to the wy 
unpole 
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rs of inpoſed by the ſtatute of Ann, becauſe it was money raiſed 1 
ayne, t the cormon and public charge of the pariſh of Town- 74 
» but all, and as ſuch, it comes within the proviſo in that act. 

It | was aſſumed, in argument, as a propoſition, that there 

2lſt can be no binding of any pariſh apprentice within the 

free· meaning of this proviſo, unleſs it be a compulſory binding, ' 
Dund under the 4.3d of Elizabeth, with the concurrence of two | 
| he magiſtrates. Bur that cannot be the conſtruction of that 

rt of fatute, for one of the purpoſes of railing rates for the re- | 
the lief of the poor, was to put out children apprentices, at the | | 
and | expence of the pariſh, Thar is not reltrained to the caſe | 
then of a compulſory binding, which is under a ſubſequent | 
nf1+ cauſe. And the object of that act is as well anſwered by | 
the binding, with the conſent: of the parents, as by a compul- | 
ved ſory i= A without their interference. All that is required (| 
ecd- „ that the binding ſhould be obligatory on the children. If 

ſtat. the parents diſcharge their duty to their children, then there 

e's ij no neceſſity for the interference of the magiſtrates and pa- 

(Fei ih officers; but if the parents neglect their — or are 

ons, not able to procure maſters, then the pariſh officers are 

'RT bound to interpoſe, and they ſtand in loco parentum. Then | 
len- in this caſe, the conſideration- money was advanced by the | 
bunt pariſh officers; it came out of a fund excepted by the ſta- | 
that tute of Ann. Therefore, on both the points, firſt, that there | 
ted was no money for which any duty was payable, under any i 
on- circumſtances ; or ſecondl (if there were), that it was ex- 1 
the cepted in this caſe, as the money was paid at the public 1 
y of charge of the pariſh, we are of opinion, that the pauper 

this gained a ſettlement in Slapton, by ſerving under the inden- 

re- tue; and conſequently, that the order of ſeſſions ſhould be 
711 quaſhed. 
unk | In an action on a promiſſory note which was given by the Jackſon . War 1 
nſi· &fendant as an apprentice-fee with his ſon, 7. V. to the , Hil Ter 

ons plaintiff, to whom the ſon was bound: the indentures were os * — 

a8 not produced at the trial, and were ſtated to be loſt; but 

ble there was evidence to ſhew that there was no mention made 

fi- therein of this premium having been given with the appren- 

I at tice, nor any ſtamp thereon in proportion to the value, as | 
g it 7equired by the ſtat. 8 Ann. c. 9. in default of which by the [| 
| to 39th ſection of the act, the indentures are declared to be void | 
10 and unavailable to any purpoſe. The apprentice remained | 
ball ſome part of his time with his maſter, and then abſconded. | 
any At the trial, it was objected, that the indentures being vcid 

we for this defect, the 1 of the note had failed, and that 

for the plaintiff ought to be nonſuited. To this it was anſwered, 

| 1 that the avoiding of the indentures could not collaterally af- 

But ſect this note; but that at all events it was ſufficient if there 

ted were any conſideration to ſuſtain it; and here the maſter had 

uty provided board and lodging for ſome tune for the apprentice, 
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which was in itſelf a ſufficient conſideration. But the judge 
who tried the cauſe, was of opinion that the conſideration 
was entire, and that it had wholly failed. However, he fut. 
fered a verdict to be taken for the plaintiff, with liberty for 
the defendant to move to enter a nonſuit; which being after. 
wards moved for, THE CovRT were of the ſame opinion, 
x and ordered a nnſuit to be entered. 
Beach . f. v. Privileges reſulting from an appreuticeſpip.] Journeymen 
— ON are not liable to the penalties for exerciling a trade, without 
- — having ſerved an apprenticeſhip thereto.—An action was 
brought againſt the defendant, for exerciſing the trade of a 
currier, without having ſerved an apprenticeſhip ; and i; 
appearing vpon the trial, that the defendant was only a jour- 
neyinan, Lord Mansfield, who tried the cauſe, directed the 
plaintiff to be nonſuited. A rule was afterwards obtained 
for the defendant to ſhew cauſe, why the judgment of non- 
ſuit ſhould not be ſet aſide, and a new trial granted. After 
this matter had been argued, the ſingle queſtion was, Whe- 
ther the ſtatute of Elzz. extends to journeymen, or only t, 
maſters? Lord Mansfield ſaid, I continue of tlie ſame opi- 
nion that I was of at Guildhall. There is a great diffe- 
rence between ſetting up a trade, and working in it; for a 
man may wort in it, by doing a very trifling part. This 
act of parliament meant to prevent perſons from ſetting 
up a trade, vho were unqualified for it, or employing un- 
qualified perſons ; but it did not mean to give a penahy 
againſt both. A journeyman does not exerciſe the trade, 
znd I am ſatisficd, that the ſpirit of the act was intended to 
prevent the ma/?er andy from ſctting up the trade, being him- 
ſelf unqualified, or employing unqualified perſons ; but that 
it was not intended againſt the journeyman himſelf. Rule 
diſcharged. 
French 5 #.v. And a man may cxerciſe as many trades as he has work- 
Adams, Tr Ter. & at, or ſerved to, ſeven ycart.— An action of debt was 
3 Geo. 3. CB. brought upon the ſame ſtatute againſt the defendant, for 
. 166. exerciſing tie trade of a carpenter, he not having ſerved an 
apprenticeſhip to that trade, , The cauſe was tried before 
Lord Chief ſaſtice Pratt, at Weſtminſter, when it appears 
cd in evidence, that the defendani had worked, or ſerved, 3s 
a ſervant, for 1: ven years in the trade of a glazier, and for 
ſome time afterwards exercifed that trade as a maſler ; that 
he efrerwards exerciſed the trade of a carpenter, for nine 
years ; and that he well underſtood that trade. It was ob- 
jected at the triul, thut the defendant being originally bred vp 
to the trade of a glazicr, he could not now follow tw 
trades, both carpenter and glazier; and therefore the quci- 
tion, Whether he could or could not? was reſerved for tlic 
conſideration of the Court. Upon this occaſion the Court 
ſaid, That all the judges of England, at a meeting ey 
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held, reſolved, that if any man had exerciſed and follxord a 
trade as a maſter, without interruption or impediment, for the 
tm of ſeven years, he was not liable to be ſued or . 
men the ſlatute of 5 Elia. And that if a man hath followed 
two or more trades, for the term of ſeven years or more, he ſhall 
wt be liable to be ſued or en upon that ſtatute. There 
„no h againſt one man following ſeveral trades at this 
ay. There was however an ancient ſtatute, made 3 
Ee. 3. c. 6. that artificers, or handicraftſmen, thould uſe 
but one myſtery ; and that none ſhould uſe any myſtery, but 
that which he had before choſen and uſed ; but this reſtraint 
upon trade and traffic was immediately found prejudicial to 
the common=wealth ; and therefore, at che next parliament, 
it was enacted, that all people ſhould be as free as at any 
time before the ſaid ordinance. Lord C:ke ſays, that acts of 
parliament which are made againſt the freedom of trade, 
merchandizing, handicrafts, and myſteries, never live long, 
4 Inft. 31. There can be no doubt, that a man may f 
low twenty trades, if he has worked at each trade ſeven 
years, Judgment for the defendant, and po/?za delivered to 
am, 


A rule was granted calling upon the defendant, who was K. v. Marta, 
town-clerk of the borough of Heydon in Yorkſhire, to Ter. Geo. 5. 


ſkew cauſe, why a mandamus ſhould not iſſue, directing him 
to inrol the indentures of apprenticeſhio, by which John 
Briggs was bound an apprentice to Fohn Bur/tall, as a 
mariner, in one of the public books of the corporation of 
Heydon. It appeared from the affidavit on which the rule 
was founded, that by the uſage and conſtitution of this bo- 
rough, all perſons who had ſerved apprenticeſhips for ſeven 
years, to any freenian of the corporation, reſident within the 
tron, were entitled to their freedom. That by a bye-law of 
the corporation, made in February, 1752, it was enacted, 
that no apprentice ſhould be entitled to luis freedom, unless 
he thoald, within four months after the date of the inden- 
wres of apprenticeſhip, cauſe them to be inrolled by the 
town-cletrk, in one of the public books belonging to the cor- 
poration, It was alſo ſtated that Burſtall was a freeman of, 
and refident within, the town of Heydon, and had ſerved 
the ſeveral offices of bailiff, alderman, and mayor. That 
on the 1it of May, 1786, Briggs was bound apprentice to 
Burſtall for ſeven years, and that upon an application to the 
detendant, within the four months, to inrol the indeatures, 
ne had refuſed; aſſigning as a reaſon, that Burſtall uſually 
retided at Kingſton-opon-Hull, where his buſineſs was car- 
ned on, and that Heydon was only his place of reſidence, 
during ſome of the ſummer months. After hearing coun- 
el againſt and in fupport of this rule, THE Cour were 
clearly of opinion, That as the trade Was carried on at 

Kingſton, 


B. K 2 Ter. Rep. 
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Kingſton, and the ſervice performed there, the appremice 
was not entitled to have the rule made abſolute. That the 
privilege ſought for, was in reſpect of the benefit which the 
borough of Heydon might receive from the ſervice of the 
apprentice ; whereas, in the preſent inſtance, the benefit to 
be derived from the ſervice of the apprentice, could only be 
received by the inhabitants of Kingſton. That it was a 
kind of fraud upon the bye-law of the corporation of Hey. 
don; and that it was evident from the indentures, that the 
ſervice under them could not be performed at Heydon, 
which is an inland town, becauſe Briggs was bound appren- 
tice as a mariner. Rule diſcharged, 


Approver. 


[JPON an habeas corpus, directed to the keeper of New- 

gate, he made return that the priſoner, Margaret Car:- 
line Rudd, was in cuſtody by two orders of the court of ſeſ- 
ſions and gaol-delivery at the Old Bailey, for the forgery of 


two ſeveral bonds: and alſo that ſhe was further detained by 


a warrant from a juſtice of peace for uttering one. of thoſe 
bonds, knowing it to be forged: upon this return it was 
moved to bail the defendant, upon the ground of her having 
been admitted and even examined as a king's evidence again: 
the Perreaus : in ſupport of the application an affidavit from 
the juſtices was produced, in which it was ſworn, © that they 
& admitted her as a general witneſs for the crown, as to all 
« the forgeries ; that they told her if ſhe would ſpeak the 
„truth, and the whole truth, not only in reſpect of the 
bond in queſtion, but of all the other forgeries, that then 
« ſhe would be ſafe, if not ſhe would be proſecuted,” That 
upon her own confeſſion ſhe acknowledged herſelf a particeps 


criminis in the forgery of a bond of 95001. for © that Dani! 


« Perreau came with a knife to her throat, and threatened 
« to kill her if ſhe did not forge one of the bonds in queſ- 
tion; that under the terror of death ſhe forged it ; and that 
« Robert Perreau brought the bond before ready filled up 
but denied having an 4 of, or concern in, any 0 
the other . bonds. The counſel for the defendant contended 
that ſhe might be admitted to bail on three grounds: 1ſt, by 


che general diſcretion of the Court; 2dly, becauſe her heal 


would be endangered by confinement ; and, 3dly, becaulc 

ſhe had heen drawn in by promiſes and aſſurances to anſwc! 

to an examination, and to ſwear to it on oath, which ſhe 
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would not have done, but from a conadence that theſe pro- 
aiſes and aſſurances would have been kept and performed. 
zr THE CouRT, As to the fir/t paint, though this Court 
12s undoubtedly a diſcretionary power to bail in all caſes 
whatſever, yet when the ſeſſions are near, and the offence 
committed by a priſoner is of ſuch a magnitude, as that of 
rpeated forgery, there is no colour for an application 
for bail upon the ground of that general diſcretion. Secondly, 
As to the next allegation, that her ſtate of health is ſuch as 
v be endangered by the confinement, it is not of itſelf a ſuf- 
fcient circumſtance, in ſuch a caſe, to induce the Court to 
interfere in her behalf. As to the third ground, the inſtance 
has frequently happened of perſons having made confeſſions 
under threats or promiſes: but the conſequence has been, 
that ſuch examinations and confeſhons have not been made 
uſe of againſt them on their trial : but it has been urged, that 
he priſoner in this caſe is an accomplice who has been ad- 
mitied to give evidence; that ſhe has already given evidence, 
and is farther ready to give evidence to convict her partners 
in the buſineſs ; and therefore that ſhe is entitled by lay to 
the king's pardon, which would operate in bar of her own 
crime: if ſhe had ſuch a right, we ſhould be bound ex d 
bits juſtitiæ to bail her: if the had not ſuch legal right, but 
yet came under circumſtances ſufficient to warrant the Court 
in ſaying, that ſhe had a title of recommendation to the 
king for a pardon, we ſhould bail her for the purpoſe of 
ding her an opportunity of applying for ſuch pardon. 
There are three ways in law and practice, which give ac- 
complices a right to a pardon, and there is one mode, 
which entitles them to @ recommendation to the kings mercy. 
The three legal ways are, 1ſt, In the cafe of approve- 
ment, which lar a part of the common law, though 
by long diſcontinuance, the practice of admitting perſons to 
be approvers is now grown into diſuſe. 2dly, The caſe of 
perſons who come within the ſtatutes 16 & 11 Lill. 3, c. 23, 
J and 5 Arn. c. 31, $4 (1). And, gdly, The caſe of 
perſons to whom the king has, by ſpecial proclamation in 
tne Gazette, or otherwiſe, promiſed his pard-n—approvers 
lare a right to a pardon: perſons within the ſtatutes of 
Vill. & Ann. have a right to a pardon : and in all theſe caſes 
the Court will bail them, in order to give them an opportu- 
uty of applying for a pardon. There is, beſides, a practice, 
which indced does not give them a legal right, and that is, 
where accomplices having made a full and fair confeſſion of 


1 


2 —— 


) By theſe ſtatutes, perſons who have been guilty of burglary, 
ioulchreaking, ſtealing of horſes, or certain other felonies, and who 
ſhall be out of priſon, who ſhall diſcover and cenvict two offenders, are 
ati led to a pardon, 

the 
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the whole truth, are in conſequence thereof admitted ey. 
dence for the crqwn, and that evidence is afterwards made 
uſe of to convict the other offenders: if, in that caſe, they 
act openly and fairly, and diſcover the whole truth, though 
they are not entitled of right to a pardon, yet the uſage, 0 
lenity, and the practice of the Court is, to ſtop the proceed. 
ings againſt them, and they have an equitable title t) a re- 
commendation for the king's .mercy. he preſent caſc reſts 
only on the equitable practice which gives a title to recom- 
mendation to the mercy of the crown. The law of approve. 
ment, in analogy to which this practice has been adopted, 
and ſo modelled as to be received with more latitude, is ſtill 
in force, and is very material: a perſon deſiring to be an ap- 
prover, muſt be one indicted of the offence, and in cuſtad) an 
that indiftment : he muſt confeſs himſelf guilty of the offence, 
and deſire to accuſe his accomplices : he muſt likewiſe upon 
cath diſcover not only the particular offence for which he is 
indicted, but all treaſons and felonies which he knows of: 
and after all this, it is in the diſcretion of the Covrt, whe- 
ther they will aſſign him a coroner, and admit him to be an 
approver or not: for if, on his confeſſion, it appears that he 
is a principal, and tempted the others, the Court may refuſe 
and reje& him as an approver: when he is admitted as ſuch, 
it =. appear that what he has diſcovered is true; and that 
he has diſcovered the whole truth ; for this purpoſe, the co- 
roner puts his appeal into form; and when the priſoner te- 
turns into court, he muſt repeat his appeal, without any 
help from the Court, or from any byſtander: and the lav 1s 
ſo nice, that if he vary in a ſingle circumſtance, the whole 
falls to the ground, and he is condemned to be hanged : if 
he fail in the colour of a horſe, or in circumſtances of time, 
ſo rigorous is the law, that he is condemned to be hanged, 
much more if he fail in eſſentials: the ſame conſequences 
follow if he do not diſcover the whole truth ; 2 in all 
theſe caſes the approver is convicted on his own confeſ- 
ſion (1). A further rigorous circumſtance is, that it is ne- 
ceſſary to the approver's own ſafety, that the jury ſhould be- 
lieve him; for :t the partners in his crime are not convicted, 
the approver himſelf is executed, 

Great inconvenience aroſe out of this practice of approve- 
ment. If it was not abſolutely neceſſary for the execution 
of the law againſt notorious offenders, that accomplices 
ſhould be received as witneſſes, the practice is liable to 
many objections : and though under this practice, they are 
clearly competent witneffes, thefr ſingle teſtimony alone 15 
ſeldom of ſufficient weight with the jury to convict the of- 
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(1) 2 Hale's Pi. Cor. 226, Staun. lib. 2. c. 52. 3 bt. 129. 
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wha Enders; it being ſo ſtrong a temptation to a man to commit 
wary wriury, if by accuſing another he can eſcape himſelf- what 
1 pA in the room of this practice of approvement, is a 
* kind of hope, that accomplices who behive tairly, and d:{- 
* doſe the whole truth, and bring others to juſtice, thould 
gag lemſelves eſcape puniſhment, and be pardoned : this is in 
* he nature of a recommendation to mercy: but no authority 
bo © «given to a juſtice of the peace to pardon an offender, and 
9 o tell him he ſhall be a wi neſs againſt others: the accom- 
FF ice is not aſſureil of his pardon ; but gives his evidence in 
Pte vinculis, in cuſtody : and it depends on te title he has from 
5:08 ks behaviour; w hether he ſhall be pardoned or executed: 
IT zjuſtice has no authority to ſelect whom he pleaſes to par- 
Mn bn or proſecute ; and the proſecutor himſeif has even a leſs 
_ do er, or rather pretence, to ſelect than the juſtice of peace. 
4% | reſts therefore on uſage, and on the offender's own ood 
= 2 khaviour, whether he thall be proſecuted or not: and if in 
: Ps proper caſe, an application was to be made to the Court 
why 4 by an accomplice to be bailed, that is, in the caſe of a perſon 
1 properly within the uſage, and who !11s fully complied with - 
> - the requiſite conditions, this Court would have no digiiculty in 
_ bailing bim, in order that he might apply for the king's par- 
18 dn (1); theſe are the general rules: now what diſcloſure 
pre has the priſoner in the preſent caſe made? it is this, that © un- 
hs 4 dr the fear of immediate death, (he did forge one of the 
5% x bonds in queſtion.” In this the is no accomplice ; ſhe has 
wit confeſed no guilt, if the fact is true; for it is the will that 
1 conſtitutes the crime. She comes, theretore, in the character 
dor. Wl a perſon injured, in the character of on2 to whom this 
I: if nolence has been done: inſtead of being a party offend+> 
_ ing, ſhe is a party offended, as much as a man robbed on 
ged, the high way. Further, the juſtices do not treat her as an 
_ xcomplice ; for they ought to have kept her in cuſtody, 
n all if ſhe had been an accomplice ; but they diſcharged her, 
ifeſ- and they did right, there being no charge againſt her : but 
** ſtill they ſay in their affidavit they did conſider her as an 
| be- accomplice : ſuppoſe they did really think her guilty, the is 
Ted, not the more or leſs on that account an accomplice: it is 
true, if ſhe has made a fair and fuli diſcloſure of all that ſhe 
ied Knew, and the juſtice had deceived her under a promiſe or aſ- 
52 lurance, or hope of a pardon, from them, ſhe would be entitled 
4 * to a recommendation to mercy : and in that caſe we ſhould 
% ef opinion to bail her, though the juſtices had, in ſtrineſs, 
are * 
e 15 (1) In a cafe before Gould, J. an accomplice made a fair and full dif- 
of. every to the ſatisfaction of the judge, who tried the other offenders: 
the ocher witneſſes proved the identity of the accomplice, bur failed as 
* to the identity of 8 other offenders, and the jury 3 : 
the counſel for the proſecution then contended, — — 
N; %hr to be tried, but the judge was of a contrary opinion, and, 


Urd Mansfield, ti htly. 
Vox. . U u no 
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no right to make ſuch a promiſe, or give her ſuch al. 
ſurance: if any evidence or confeſſion has been extor.ed 
from her, it will be of no prejudice to her at the trial.— Lei 
her be remande1, 

Afterwards the defendant being brought to the bar, at the 
gaol-delivery, held at the Old Batley, to plead to the indict- 
ments, the ſame objeCtions _ — to the propriety of 
putting her upon her trial, and the ju differing in opi- 
_ 15 was — that the 3 all — oo 
might be taken: and at the enſuing gaol-delivery, Ain, |. 
delivered the opinion of the judges as follows.—Eleven of 
the judges (the Lord Chiet Juſtice of the common pleas 
having been prevented attending through illneſs) are of opi- 
nion, that in caſes not within any Rare, an accomplice 
who fully and truly diſcloſes the joint guilt of himſelf and 
of his companions, and truly anſwers all queſtions that are 
put to him, and is admitted by juſtices of the peace as a wit- 
neſs againſt his companions, and who, when called upon, 
does give evidence accordingly, and appears under all the 
circumſtances of the caſe to have acted a fair and ingenuous 
part, and to have made a full and true information, ought 
not to be proſecuted for his own guilt ſo diſcloſed by him, nor 
perhaps for any other offence of the ſame kind, which he 
may accidentally, and without any bad —_ have omit- 
ted in his confeſſion: but he cannot by law plead this in bar 
to any indictment againſt him, nor avail himſelf of it upon 
his trial, for it is merely an equitable claim to the mercy of 
the crown, from the magiſtrate's expreſs or implied promiſe 
of an indemnity, upon certain conditions that have been per- 
formed; it can only come before the Court by way of ap- 
plication to put off the trial, in order to give the priſoner 
time to apply elſewhere. Nine of the eleven judges were ot 
opinion, that all. the circumſtances relative to a prifoner's 
claim of indemnity, in ſuch a caſe, not only may, but 
ought to be laid before the Court, to enable them to ex- 
erciſe their diſcretion, whether upon the ground before 
them the trial ſhould be put off, and conſequently have in- 
mation given that the priſoner ought not to be proſecuted: 
for the —— power exerciſed by the juſtices of peace 
in admitting accomplices to be witneſſes founded in practice 
only, cannot controul the authority of the court of gaol- de- 
livery, and exempt at all events the accomplice from being 
proſecuted : upon every motion made upon collateral equit- 
able grounds; the Court will fee and examine into the whole 
truth; and conſequently ought to be informed of all the cit- 
cumſtances affecting the caſe. The affidavit of the juſtice: 
muſt therefore in this caſe be neceſſarily taken into cont: 
deration, to ſee upon what ground they admitted the pri- 
ſoner as a witneſs : and upon their affidavit it appears, that 
the public faith was not e gaged but conditionally, and — 
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there was an expreſs admonition given to the priſoner not 


h 5 
* to conceal any part of the truth: the ſame nine judges were 
. alſo of opinion, that if the matter ſtood ſingly upon the two 
formations of the priſoner compared with the indictments 
it the inſt her, that ſhe ought to have been tried upon all or any 
did. them : for from the priſoner's information ſhe is no ac- { 
ty of complice ; ſhe has not confeſſed herſelf guilty of any offence | 
. n all: by her repreſentation, the ſhare ſhe has had in theſe | 
wipes nanſactions is perfectly innocent, and ſhe anſwers to the 
mn, |. juſtice's interrogation, that ſhe does not know of any other for- 
of feries : ſo ſhe does not confeſs, make any diſcovery, or be- 
pleas come a witneſs concerning theſe offences; and if the has ſup- | 
opi- preſſed the truth, and not made a full and fair diſcloſure, ſhe | 
aplice forfeits all equitable claim to favour and mercy ; but if ſhe has 
End told the truth, and tie whale truth, ſhe cannot be convicted. | 
Sh On the other hand, taking the affidavit of the jultices, and all | 
* the caſe into conſideration, if ſhe is guilty of the charge con- 
apon, tained in the indictment, the Judges are of opinion, as her 
| the information before the juſtices have no relation to thoſe 
* charges, they can in no light be applied to mitigate lier of- 
ught fences: upon the whole, whether the priſoner is guilty or 
\ nor not guilty, is a fact till to be tried by a jury, upon legal evi- 
A ence only, without prejudice to the A from any thing 
* which has been inſiſted upon in point of law by her counſcl, | 
© U to exempt her from any trial at all : for it would be hard in- | 
upon deed upon the ſubject, who has a right to the advice and aſ- 
er of lſtance of counſel, in all matters and points of law that ma 
us ariſe upon his caſe, if the eventual deciſion of the Court | 
per. 2gainſt the points of law inſiſted upon in his behalt ſhould | 
ap- prejudice the ſubſequeat trial of the facts, which is ultimate] | 
ſoner o be governed by the rules of evidence, and to be decided | 
re of by the verdict of the jury.—lt is only neceſſary to add, that | 
ner an accomplice ho deſires his trial may be put off, that he 1 
„ but may apply for mercy under all the moſt regular pretenſions | 
er- before laid down, confeſſes the guilt: but under the circum- | 
hos ſtances of this caſe, it the priſoner confeſſes the offences | 
"ry charged in theſe indictments, the has no promiſe of mercy, | 
ted: and no claim to favour for the reaſoas aforeſaid. The judges | 
* ae therefore of opinion that the trial ought to proceed. ( 
Qice | 
| 
ow Arreſt. | 
Jeng | 
* TAE defendant was attending his cauſe againſt one Ley- Lichtpbot v. 
Th croft at the fittings; and though his cauſe was put off Cameron, Mic. 
5 early in the day, yet he ſtaid in court till five in the after- 22 pig rg 
Te noon, to ſpeak with his attorney, who was engaged in other 1113. : 
l 1 cauſes ; and then, at the riſiog ot the Court, went with his at- 
= torney and witneſſes to dine at a tavern in New Palace- 
* vard: during dinner he was arreſted; and the Court, on mo- 
Uu 2 tion, 
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tion, diſcharged him; for, Per Cur. Such a neceſſary te- 
freſhment as this is not to be looked upon as a deviation, 
ſo as to cancel the defendant's privilege reduendo. But this 
privilege is not conſidered as the privilege of the perſon at- 
tending the court, but of the court which he attends ; and 
therefore the allowing or not allowing the privilege is diſcre- 
tionary ; and it hath been diſallowed in collutive actions, 
Rafial: 56. and in vexatious ones, 11 Mad. 79. or where the 
party attended as a voluntcer, and not upon proceſs, Sali. 544. 

In the very memorable caſe of the arreſt and commitmen: 
of John Wilkes to the "Tower, under the general warrant 
of a ſecretary of ſtate; the court of common pleas, on the 
return to an habeas corpus, was moved that he might be dif- 
charged on ſev ral grounds: vz. TWO OBJECTIONS were 
taken to the legality of this warrant of commi:ment; and 
THIRDLY, it was 4nfaſted, that being a member of parlia- 
ment, he was as ſuch entitled to the privilege of being free 
from arrefts in all caſes, except, treaſon, felony, and actual 
breach of the peace. T HE FIRST OBJECTION was, that it 
did not appear to the Court by the warrant of commitment 
that the defendant was charged by any evidence before the 
ſecretaries of ſtate, that he was the author or publiſher »t 
the North Briton : Ax p the Court were all of opinion, that 
it was not neceſſary to ſtate in the warrant that the defendant 
was charged by any evidence before the ſecretaries of ſtate; 
and that this objection had no weight: whether a juſtice of 
peace can, ex officio, without any evidence or information, iſſue 
a warrant for apprehending for a crime, is a different queſtion; 
if a crime be done in his tight, h may commit the crimina! 
upon the ſpot, but where he is not preſent he ought not to 
commit upon diſcretion. It a magittrate hath notice, or « 
particular knowledge that a perſon h1s been guilty of an 
offence, it is not a ſufficient ground for him to commit the 
criminal; but in that caſe, he is rather a witneſs than a ma- 
giſtrate, and ought to make oath of the fact before ſome 
other magiſtrate, who thould thereupon act the official 
part, by granting a warrant to apprehend the offender, it be- 
ing more fit that the accuſer ſhould appear as a witnels than 
act as a magiſtrate : but that is not the queſtion upon this 
warrant; the queſtion here is, // hether it is an cfortral part 
of the warrant, that the information, evidence, ar grounds tf 
the charge before the ſecretaries of flate, ſhould be ſet firth i 
the warrant f and we think it is not: in the cats of a c0%- 
viction, it is otherwiſe. It was ſaid, that a charge by wh 
neſs was the ground of a warrant, but we think it not fe- 
quiſite to ſet out more than the offence, and the partienla! 
ſpecies of it. It may be objccted, it this be good, ever, 
man's liberty will be in the power of a juſtice of peace ; bu! 
Hale, Coke, and Hawkins take no notice that a charge * 
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en biſhops, their counſel did not take this objection, which 
no doubt they would have done it they had thought there 
ud been any weight in it, We do not rely upon the deter- 
nination of the judges who then preſided in the king's bench, 
we have been attended with many precedents of warrants 
turned into the king's bench, they are almoſt univertally 
like this ; and in Sir William Ii yndbam's caſe, 1 Stra. 2. 3. 
this very point before us is determined, and Hawkins, in 
his PL Cor. vol. 2, c. 16, § 17. ſays, © it is lafe io ſet 
forth that the party is charged upon oath ; but this it not 
„ neceſſary; for it hath been reſolved, that a commitment 
* for treaſon or for ſuſpicicn of it, without ſetting forth 
« any particular accuſation or ground of ſuſpicion, is good.“ 
Taz SECOND OBJECTION was, that the libel ought to have 
deen ſet forth in the warrant in hec verba, or at leaſt ſo much 
thereof as the ſecretaries of ſtate deemed infamous, ſedi- 
tious, &c. that the Court might judge whether any ſuch 
paper ever exiſted, or if it does exiſt, whether ut be an iufa- 


mous and ſeditious libel, or not. Bur the Court were all f 


a contrary opinion; and ſaid, a warrant of commitment for 
felony, mult contain the ſpecies of telony briefly, as © tor 
ſelony for the death of J. S. or for burglary in breab ing the 
houſe of J. S.“ and the reaſon is, becauie it may appear to 
the judges upon the return of an habeas corpus, whether it 
be telony or not : the magiſtrate forms his judgment upon 
the writing, whether it be an infamous and ſeditious libel or 
not at his peril, and perhaps the paper tleli _ not contain 
the whole of the libel; inuendos may be neceflary to make 
the whole out. There is no other word in the law but ile. 
whereby to expreſs the true idea of an infamous writing; we 
underſtand the nature of a libel, as well as a ſpecies of felony ; 
itis ſaid the libel ought to be ſtated, becaule the Court can- 
not judge whether it is a libel or not without it; but that 
is 4 matter for the judge and jury to determine at the trial: it 
may be ſaid, that without ſeeing the libel we are not able to 
tix the quantum of the bail; but in anſwer to this, the nature 
of the offence is known by us: it is ſaid to be an infamous 
and ſeditious libel: it is ſuch a miſdemeanor as we thould 
require good bail for (moderation to be obſerved), and ſuch 
as the party may be able to procure. In ret to THE 
THIRD MATTER, inſiſted upon for the defendant, namely, 
that be is a member of parliament, and entitled to 2 
to be free from arreſt in all caſes except tr-aſon, felony, and 
atual breach of the peace, and that therefore he ought to be 
liſcharged from impriſonment without bail: we ARE ALL 
or OPINION that he is entitled to that privilege, and muſt 
de diicharged without bail, In the caſe of the — biſhops, 
the Court took notice of the privilege of parliament, and 
thought the biſhops would have been entitled to it, if they 
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had not judged them to have been guilty of a breach of the 
peace, for three of the judges deemed a ſeditious libel to be 
an aCtual breach of the peace, and therefore they were ouſted 
of their privilege moſt unjuſtly: if the defend nt had been de- 
ſcribed as a member of parliament in the return, we muſt have 
taken notice of the law relative to the privilege of parliament, 
for otherwiſe the members would be without remedy, where 


_ are wrongfully arreſted againſt the law of parlizment; | 
and t 


herefore we are bound to take notice of their privileges, 
as being part of the law of the land. Lord Cee, in 4 Inft. 25, 
ſays, that the privilege of parliament holds, unlefs it be in 
three caſes, viz. Hee 4 felony, and the peace. Theſe are his 
words; and in the trial of the ſeven biſhops, the word peace 
in the caſe of privilege was explained to mean, where ſurety 
of the peace is required. Privilege of parliament holds in in- 
formations for the king, unleſs in the caſes before excepted; 
and the caſe of an information againſt Lord Tankervills for 
bribery, 4 Ann, was within the privilege of patliam ent. Sve 
alſo the reſolution of the lords and commons, anne 1675 
Mie are all of opinion, that a libel is nit @ breach of the peace, 
it tends to the breach of the peate, and that is the utmoſt ; but 
that which only tends to the breach of the peace, cannot be 
a breach of it, 1 Lev. 139. Suppoſe a libel to be a breach 
of the peace, yet it cannot exclude privilege ; becauſe I can 
not find in any book whatever, that a libeller is bound 
to find ſurety of the peace; nor ever was in any caſe, excep! 
one, viz. the caſe of the ſeven biſhops, where three of the 
judges ſaid, that ſurety of the prate was required in the caſe 
of a libel; but Jud well, the only honeit wan of the 
four, difſented. 'And we are bold to be of his opinion, and 
to ſay that caſe is not law; but it ſhews the miſerable condi- 
tion of the ſtate at that time. Upon the whole, it is abſur! 
to require Ry of the peace, or bail, in the cafe of 2 libel- 
ler; and therefore the defendant muſt be diſcharged from his 
impriſonment, 

A bail. in execution of meſne proceſs may bre k open 
the door of a lodger, having firſt gained peaceable entrance 
at the outer-door of the houſe.— he court of king's bench 
—_ a rule to ſhew cauſe, why the defendant ſhould not 

diſcharged out of the cuſtody of the warden of the flect, 
upon the ground of his having been illegally arreſted; that 
is, that the officer broke into the apartment of the haue 
where he lodged, and which he had rented by the year, for th: 
ſpace of erght-and-twenty years before. Ihe breaking oper 
the door was poſitively worn to, on the part of the deten. 


dant, and as poſitively denied by the officer, who ſa ore, tha: 


the door was open; and that having got his thigh in, a ſtruggbe 
enſued, in which after a time he prevailed, and then arreltcc 
the defendant. The entrance of the officer into the houſe, wa: 
at the outer-door, and was admitted on all hands to have been 
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geactable and legal. After hearing counſel againſt, and in 

{upport of this rule, the Court took time to conſider; and 

on a ſubſequent day, Lord Mansfield delivered the opinion 

of the Court.— After noticing the particular facts in this caſe, 

and obſerving that the defendant was up two pair of ſtairs, 

in tus bedchamber, as he ſaid, the door locked; and that, af- 

ter notice, the officers bruke it open; his lordſhip ſaid, 

though nothing turns upon the notice or m-:de of breaking, 

the queſtion is, © JF/bether by law this door could be — 

pen; ſhould firſt ſtate, however, added his lordſhip, that 

the outer door of the houſe was open, and that the otficers en- 

tered there legally. The queſtion therefore turns upon the 

ſubſequent breaking open of the bedch:mber door. The 

books talk of the privilege of a manſion-Houſe, and of the pri- 

vilege of the door of it, wluch cannot be broken open. The 

whole queſtion will therefore turn upon the extent of that 

which is called privilege. Now this rule of privilege, ariſiug 

from a ſound maxim of policy, is no privilege of a debtor, 

properly ſpeaking, who abſconds from juſtice, in avoidance 

of legal proceſs; but is annexed to the houſe and door (to 

which door I forbear at preſent to give any parucular epi- 

thet), for the protection of a man and his family. It is there- 

tore by conſequence only, that the privilege is a protection 

to ſuch a perſon, and not for his on ſake. The ſound 

maxim of policy is this, © that a greater evil ſhould be avoid- 

id for a leſs, and a leſs good ſhould give way to a greater.“ THE 

OUTER DOOR, therefore, ox WINDOW of a man's houſe, 

fays the law, SHALL NOT BE BROKEN OPEN by proceſs. 

This has been long and well underſtood. The ground of it 

is this, that otherwiſe the conſequence would be fatal; for it 

would leave the family within naked and expoſed to thieves 

and robbers. It is much better, ſays the law, that you 

ſhould wait for another opportunity, than do an act of vio- 

lence, which may probably be attended with ſuch danger- 

ous conſequences. But as this is a maxim of law, in reſpect 

of political juſtice, and makes no part of the privilege of a 

debtor himſelf, it is to be taken rich; and not to be ex- 

tended by any equitable analogous interpretation. The oldeſt 

caſe to be found in the books, that takes notice of this pri- 

vilege and warrants it, and upon which authority it was al- 

lowed at all, is a caſe in the Year-book, 18 Ed. 4, p. 4 
pl. 19. 4 There an action of treſpaſs was brought, for 
breaking the outer door in execution of a fieri facias. The 
Court held, that treſpaſs would lie, for the officer ſhall nat 
breaz open an outer door, to execute his proceſs ; but when 
the officer had ſo got in, he broke open a trunk, and took out 
the goods that were in it; in reſpect of which they held, 
that treſpaſs would not lie ; for he had a right to break the 
v4: trunk, and take the goods.” I quote this caſe, not to imply 
"en Uu4 that 
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that I ſhould perhaps have been of the ſame opinion myſelf, 
in a caſe of the firſt impreſſion; but to ſhew, that the rule cf 
privilege is taken moſt rigidly. Afterwards, in Semaine; 
caſe. 5 Co. Mic. Ter. 2 Fac. p. 93, the ſame ſtrict doctrin- 

was held, namely, That breaking open the outer door was 
a treſpaſs, but taking away the goods was lawful.” In 1 
vertan, Nic. Ter. 44 KHlix. 29. which was the ſame caſe, 

Popham doubted wiiether even the outer door was privileg:d, 

becauie it would be a hindrance to juice; but afterwards, 

in Mic. Ter. 2 Fac. 5 C. 92. b. 93, @. the whole Coun 

held, That the outer door ought not to be broken open; 

and grounded their opinion upon the fingle authority of 
18 Ed. 4, p. 4. pl. 1G. before quoted. You ſee from hence 

with what rigour the privilege has been conftrued in th; 
oldeſt caſes. Hut no cafe or dictum has been cited at the bay, 
nor indeed did there ever exiſt a caſe which inttinated a aquit 
whether an inner docr might not be broken open, In Hab. bv. 
and 263. among other outrageous things, the bailitts broke 
open a chamber door, having entered tegally at the outer 
door; but ſuch breaking was held lawtul, the firſt cut ance 
at the ou er door, which was open, having been legal; and 
yet the latier was a very harſh caſe, for they broke in when 
the man and wife were in bed, and W with gent vio- 
lence and outrage; but I lay ſtreſs on this to thew how 
firiftly the privilege has been underſtood, when the outer 
door or window is ſecure, and the entrance has not been for- 
civle through either of them, ſo as to lay open the houſe aud 
its 1habitan's to inſult aud violence from without; but on 
the com rary has been quiet and peaceable. In addition to 
theſe autiiorities, I recol ect a note of a calc lately determin- 
ed, which ſays, „an inner door has no p'ot ction at all.” 
It was the caſe of Aly and Pinder, and was h ard in the 
year 1760, ic. 1 Geo. 3. there all the other charges ugainlt 
the ba'litis were anſwered, except breaking the ner (vor; 
which was accompanied with ſuch violence, that the door 

fell, and the officer with it, into the room. But all the Court 

were of opinion, that the officers having lawfully enterea at the 

outer dr, might break «pen the inner to execute the duly 

their effice. Beſides thele cafes, and in conformity to the 
Principles upon which they have gone, I ſhall cite 2 very 
tenſible and material diſtinction, from a book in my hands, 
which is Fofter's C. L. title Homicide, c. 8. & 20. which 1 
this :—t The rule that every man's houſe is his caſtle, when 
applied to arreſts on legal proceſs, has been carried as far as 
political juſtice will warrant, and perhaps further than in the 
ſcale of reaſon and ſound policy they will warrant ; but incales 
of life, we muſt adhere to rules well known and eſtabliſhed. 
But this rule is not one of thoſe that will admit of any extenſin. 
It muſt, therefore, as I have before hinted, be confined to the 
breech of windows, and outer doors, intended for the ſecurity 
| | 0 
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if the houſe, againſt perſons from without endeayouring to 
break in.“ This brings the queſtion to this point, © he- 
{er this was the outer door to the houſe of the defendant 
Fir the law we have ſeen does not privilege an inner dior. It 
tus been faid, that this lodging is an houſe, and has an outer 
dor; and it has been likened to the caſe of chambers in the 
inns of courts, and in colleges, which have each an outer 
bor that vpeus, like the d or in queſtion, upon the common 
faircaſe, and which, in cales of burglary, have been held to 
de the huuſ-s of the reſpective occupiers. The fact is, that 
tom the nature of theſe buildings, they are all as ſeveral 
houſes, and have ſeparate outer doors, which are the extre- 
nity of obſtruction; becaule the Haircaſe is no outer door 
again, they are enjoyed as ſeparate property. In Lincoln's- 
Inn they — ſeparate eſtates of inheritance ; in the others, 
they have eſtates for life, and in colleges, as long as they re- 
ſide, So it that which was one houle originally, comes to 
de divided into ſeparate tenements, and there is a diſtinct 
outer door to each, they will be ſeparate houſes, as New- 
caſtle-houſc. The diſtind ion, therefore, can only be be- 
tween ſeveral outer doors, and one outer door. How far 
Lord Hale meant to carry his opinion, in the paſſage that has 
deen cited, it is difficult to ſay, Where a burglary is com- 
mitted in the apartments of one who lodges in a houſe, the 
circumſtance of the awner's living in it, or his occupying 
only a i4;0p or cellar in which he does nat ſleep. makes a very 
material difference as to the form of the indictment; for in 
the latter caſe, the lodger has the outer door entirely to him- 
elf; and the burglary, in ſuch caſe, muſt be laid in the 
bouſe of the lodger ; ck it is otherwiſe in the former caſe, 
for there it muſt be laid in the houſe of the owner. And, 
notwithſtanding the greatneſs of Lord Hale's authority, it 
appears not clearly expreſſed, or perhaps not fully conſider- 
ed; at all events, we muſt not determine upon a fingle and 
uncertain dium, againſt the many late and poſitive caſes, 
grounded on the oldeſt deciſions, and moſt eſtabliſhed prin- 
cples. But if there were nothing more to confute the doc- 
tne which has exhauſted ſo much learning and ingenuity in 
lupport of it, the abſurdity of the propoſition, wouid, of it- 
ſelt, be ſufficient, And it is this, that whereas the greateſt 
haue in London has but one outer door; this gentleman hav- 
ing four rooms in one houſe, ſhall have four diſtinct outer 
doors, If any of them could be ſaid to be an outer door, it 
muſt be the door of the lower rooms, but the truth is, they 
are all inner doors. Therefore we are all moſt m—_— of 
opinion, that by law, this door was legally brote open. With 
regard to the point of relief, in eaſe the arreſt had been ille- 
pal, I give no opinion; though I think it would depend up- 
: On 
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sche. Archer, An arreſt muſt be by the authority of the hailiff ; but he 
Fa. Ter. 14 
Geo. 3. B. R. 
Conf. 63. 


trial a queſtion aroſe, Whether the arreſt was legal? For it 


held, that the return of uon ef? inventus indorſed upon the 
if any, was by the ſon of the bailiff, and not by the bailiff 
"himſelf, who was at the diſtance of thirty roods, and not 


in fizht, therefore no ligal arreſt. 'But the judge left it to the 
jury to ſay, whether old Fenton, the officer, was not quedan 


feridant afterwards obtained a rule to ſhew cauſe, why there 


Court alſo, yet ſtill we are not ſatisfied to ſays that the ver- 
dict in this caſe is wrong. Several objections have been 


being the authority in this caſe, it was in proof, that 9s 


Arrefe. 
on the behaviour of the party applying. It is poſſible 2 per. 


fon might come to aſk that relief, under circumſtances of 
ſuch groſs miſbehaviour as might induce the Court to refuſe 
it. Though the Court, where a perſon is arreſted, who 
has been attending its proceſs, will interpoſe, not only by 
puniſhing the officer, but by diſcharging the priſoner out of 
cultody ; yet caſes of this ſort are always matters of diſcre. 
tion within the Court, under their particular circumſtances, 
But it is not neceſſary here to enter into that point; as we 
are all clearly of opinion, that General Ganſel was legally at- 
reſted, and therefore ought not to be diſcharged. 


need not be the hand that arreſts, nor in the preſence, nor 
actually in ſight, nor within any preciſe diſtance of the per- 
ſon arreſted; and in debt for an eſcape againſt the ſheriff, 
the indorſement of non eff inventus upon the ca. ſa. is ſuff- 
cient evidence of its having been delivered to the ſheriff, 
An action of debt was brought againſt the ſheriff of Eſſex, 
for the eſcape of one Mozdy. The declaration ſtated a 
judgment of the court of king's bench in debt, an arreſt 
upon that judgment, and a ſubſequent eſcape. Upon the 


was objected, firſt, That there was no proof of a ca. 4 
having been delivered to the ſheriff. But the learned judge 


writ was ſufficient in this action. Secondly, that the arreſt, 


modo preſent at the time of the arreſt. The Jury found that he 
was, and therefore gave a verdict for the plaintiff. The de- 


ſhonld not be a new trial. The learned Jucge reported the 
caſe as above ſtated ; and after hearing counſel] on both fides, 
THe Covar ſaid, that though this is rather a hard action, and 
though in caſes attended with hardſhip, the juries have a 
leaning, as far as juſtice will permit them, and ſo has the 


made. Tit, That the arreſt was not by the ſheriff 's officer 
timſelf, for that the father was the officer, and the fon the 
hand that arreſted, That the officer muſt be the authority to 
arreſt is certain, but he need not be the hand that arreſts 
nor in the preſence of the perſon arreſted, nor actually in 
light, nor is any exuC diſtance deſcribed. As to ihe bailiff 


Fenton came to Ingateſtone to arreſt Moody, and went out ot 
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ſes poke to his being at the diſtance of thirty roods, but 


ke docs not ſpeak at the time of the arreſt, nor is it eaſy to 
beak with certainty, as to diſtance at a particular time. 
But it is ſaid, that young Fenton, the fon, who could have 
deared up the doubt, ought to have been ſubpcened by the 
plaintiff, It is certainly a maxim, that all evidence is to be 
wighed according to the proof which it was in the power 
of one ſide to have produced, and in the power of the other 
v have contradicted. But we think it would have been 
ery improper to have calle! the ſon, for in fact it is an 
ion againſt his father, the bauiff, though nominally 
wainſt the ſheriff, Upon the whole, therefore, we are 01 
pinion, that the fact was fairly and properly left to the 
jy ; that it was their province to judge, whether the offi- 
cer was on that buſineſs ; and that if he was immediate]! 

Flowing the ſon, it is ſufficient. It would have been a dif- 
krent caſe, if he had been upon ſome other errand, or had 
ſaid at home, and ſent a third perſon to make the arreſt. 
ds to the other objections, it is clear that old Fenton was the 
cer who was to arreſt, and being ſo, his name, according 
Þ the uſual praCtice, was indoried on the writ; and laſtly, 
that the feturn of non eff inventus on the back of the writ, 
s ſufficient evidence againſt the ſheritf of the delivery of 
the ca. ſa.; for it is an acknowledgement of it under his 


own hand. Rule diſcharged. 


A peace-officer may juſtify an arreſt on a reaſonable charge Samuel v. 


o felony, without a warrant, although it ſhould afterwards _— 8 


ear that no felony has been committed. An action cf 


20 Goo. 3. BR. 


felpaſs and falſe impriſonment was brought againſt one 1 Ter. Rep. 358 


Payne, a conſtable, and two others, upon the following caſe, 
Hall, one of the defendants, charged the plaintiff with hav- 
ng ſtolen ſome laces from him, which he ſaid were in the 
daintiff's honſe. Upon this charge, a ſearch warrant was 
granted by a juſtice of the peace, but upon the ſearch the 
goods were not found; and though no warrant had been 
granted to apprehend the plaintiff, vet Payne, Hall, and the 
other defendant, who was an aſſiſtant to Payne, arreſted the 
plaintiff, and carried him to the Poultry Compter, on a Sa- 
turday, when no alderman being fitting, he was detained 
mil the Monday following; and then, after examination, 
"as diſcharged. The cauſe was tried before Lord Man 
feld, when a verdict was found againſt all the defendants. 
at the trial, his lordſhip, and the counſel on both ſides, con- 
ſrlered the rule of law to be, that f 4 felony has actualiy 
teen committed, any man, upon reaſonable and probable grounds 
i ſuſpicion, may juſtify apprebending the ſuſpected perſon, and 
arry him before a magiſtrate ; but that if no felony has been 
cmmitted, the apprehenſion of the ſuſpetted perſon cannot be 
"yhfied by any body, His lordſhip therefore left it to the 

I jury 


* 
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jury to conſider, whether any felony had been committed. 
The rule, hetuever, was conſidered as inconvenient and narrny;l 


becauſe if a men charges another with felony, and require; ay 
Acer ts take him into cufiody, and carry him before a magiſc 
trate, it wauld be maſt miſchievous, that the officer ſhould i, 
bound, fir/t to try the truth of the charge, and, at his peril, ex- 
erciſe his judgment upon it. He that makes the charge, 
ſhould alone be anſwerable; and the officer does his duty 
in carrying the perſon accuſed before a magiſtrate, who i; 
ue? aud } to examine, and either to commit, or diſcharge, 
according to the reſuit of that examination. On this 


ground, therefore, a motion was made for a new trial; and 


aiter hearing counſel, the Court held, that the charge was a 
ſuficicat juſtification to the con{table, and his afliſtants, 
and therefore the rule was made abſolute. A new trial was 
accordingly had, when the jury found a verdict again 
Hall, who made the charge; but for the other two defeu- 
dants, who acted in conſequence of it. 

But where a felony has attually been committed,, not only 
a conſtable, but even a private perſon, acting bana file, and 
in purſuit of the offender, upon ſuch information as amounts 
to a reaſonable and probable ground of ſuſpicion, ma; 
juſtify an arreſt. -- This was an action of aſſault and tale 
impriſonment ; and it appeared that the defendant, who was 
a conſtable, had arreſted the plaintiff in a very violent mai- 
ner, and without any poſitive charge of felony againſt hin 
in particular (1), but under very ſtrong circumſtances, in- 
ducing a reaſonable ſuſpicion, that he was the perſon who 
had cominitted the felony 3 on a verdiCt being found for the 
plaintiff, the court of king's bench was moved tor a nen 
trial; which was granted: For, per Cur. the firſt queſtions, 
Whether a felony has been committed or not? and then tl 


— 


1— 
—ñw6——' 


(1) The evidence was, that one Smith, who had loſt ſome linens t9 
large amount, brought one S:cwers to the defendant, the conſtable: tis! 
Ste-vens aid, one Madox had called a coach, and put Sm1h's bale of gooos 
ro it at a public-houſe : that the plaintiff” put bes brad into the cnacb. 
that afterwards the coach ſtopped at another houſe, and that the phan- 
tiff met ut there : that Smith, ſuſpecting the plaintiff to have been con- 
cerned in the theft, from the c:rcumitance of his having been twice e 
ſecn at the coach, took the defendant on a Sunday to the plaintiff tr 
the purpoſe of having him apprehended : that when they came 10 him, 
neither Smith or any other perſon charged the plaintiff with a felony : 
that Smith ſaid, * I have loſt ſome cloth, but I don't ſay that it wii 
he who ſtole it: J know nothing of that; but ſtolen it was: that the 
defendant being aſked by the plaintiff what authority he had to arres 
him ? produccd a hanger, and ſaid, ** that was his authority : that he 
then arrcited the plaintiff, and took him to the Poultry Comptet, 
from whence he was taken the next day before the fitting alderman, 
and diſcharged. 
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"mitted, 


<2iamental diſtinction is, that if a felony has actually been | 
rr; umitied, a conſtable, or even a private perſon, acting bona 
UITES an {, without deſign or malice, or ill-will, in purſuit of an 
nagiſ⸗ fender, upon ſuch information as amounts to a reaſonable 
ul be nl probable ground of ſuſpicion, may juſtify an arreſt : 
rid, ex- br opon an highway robbery committed, an alarm ſpread, 
charge, nd particulars circulated, and in the cate of crimes ſtill | 
1s duty wore ſerious, upon notice given to all the ſeaports, it would | 
who 15 x 2 terrible thing, if under probable cauſe an arreſt could | 
charge, WW =»! be made; felons uſually are taken up upon deſcriptions 
Ja this n advertiſements, and many an innocent man has, and 
al; and un be taken up upon ſuch ſuſpicion ; but the miſchiet 
> Was a nd inconvenience to the public in this point of view is 
iſtants; womparatively nothing. — On the ſecond trial there was a | 
1al was wit for the defendaut. | 
again} One who is convicted on a pena] ſtatute, cannot be ar- The King M7 
) Cetetis red on a Sunday, for non-payment of the penalty, Myen, Ez. Ter 
mY e . a 26 Geo. 3. BR 
in this caſe, the defendant had been convicted in a penalty, 1 J. Rs. 265. 
ot only ulcer the lottery- act, 22 Geo. 3. c. 47. and ſent to the houſe 
ile, ard correction, for want of a ſufficient diſtreſs. Afterwards, 
mounts be Court granted a rule to ſhew cauſe, why he ſhould not | 
Ny may be diſcharged out of cuſtody, becauſe he was apprehended | 
nd falic on 2 LE Tux Covrr, after hearing counſel on both | 
110 was ldes, and taking time to contider, ſaid, That there was no 
It man- ale exactly in point. It is moſt fimilar to an action brought 
nft bin for a pena ty on the ſame ſtatute ; and it 1s clear, that up- 
ces, in- m execution in ſuch an action, the defendant could not 
on who me been taken on a Sunday. That this was to recover a 
for ihe jenalty given by a ſtatute, and the effect is equally the ſame, 
4 nen wether that penalty is to be recovered in a ſummary pro- 
tion is, eding, before a juſtice, or in an action. Rule abſolute. 
hen tli A meſſ:nger from a foreign prince to his ambaſſador re- Hopkins v. De 
ident here, is privileged from arreſt. A rule was obtained 1 5 
— o hew cauſe, why a bill of Middieſex ſhould not be ſet E K. 3 47. Ne. 
nens to aide, and the bail bond delivered up to be cancelled, upon 23. 
ble : ute defendant's affidavit, ſtating, that he was a ſubject of the 
1 ling of Sweden, and an officer in his army; that in conſe— 
e CGc « 


quence of the war between Sweden, Ruſlia, and Denmark, 


1 ie was ſent here with diſpatches from the Swediſh king to 
twice 1s Nis ambaſſador, Baron Nellen; that ſince his arri: al, he had 
init r ben really and truly employed as ſecretary to the baron, in 
+ =” tranſcribing ſtate papers relative to his embaily, and that he 
A * not carry on any trade, nor was he fulyect to the bank- 
that the BY ut laws. This affidavit was accompanied with a certitt- 
to arteſ ate from Baron Nolten, tliat the defendant was his ſecre- 
that be rr. After hearing counſel for and againſt the rule, the 
2 Court thought that the defendant was in a ſituation in 


which he was entitled to the privilege claimed; for that it 
would be impoſſible to carry on ſtate negociations, unlets 
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perſons in his ſituation were protected. The ſtatute of; 
Ann; c. 12, is only explanatory of the law of nations, ard 
the words domeſtic, and domeſtic ſervant, are only put by 
way of exampie. The privilege was held in the caſe «f 
Triquet v. Bath, 3 Burr. 1478 (1), to extend to ſecretaries, 
The ſtatute only requires the names of the perſons pivi. 
leged to be regittered, for the purpoſe of proceeding again? 
the parties criminally, for a violation of that act; and as it 
appears, that the defendant is really attached as ſecretary tg 
the embaſſy, and it is not even ſuggeſted that there is auy 
impoſition in this claim, the rule muſt be made abſolute. ' 

A creditor may lawfully enter a detainer againſt his 
debtor, who is in 4a reſident within the walls of a p iſon 
though he be not there as a priſoner. A rule was granted 
to ſhew cauſe, why the d-fendant ſhould not be diſcharged 
out of the cuſtody of the warden of the fleet, he having 
been irregularly Label The facts were in ſubſtance 
theſe. Ihe defendant having been committed to the cuſtody 
of the waiden, in another ſuit, by a different creditor, had 
been permitted by him to eſcape voluntarily ; in conſequence 
of which, an action had been commenced againſt the war- 
den by that creditor, and the debt was recovered againſt him. 
The defendant afterwards ſatisfied the warden, and obtaine! 
a releaſe from him; but he ſtill continued to reſide in the 
feet, though he went out whenever he pleaſed. In tus 
ſituation, the preſent plaintiff lodged a detainer againſt him 
with the warden, who thereupon took him within the fleet, 
and kept him in cuſtody. After hearing counſel, TH? 
CovkrT ſaid, The authorities are clear, that a perſon who 
has been permitted to eſcape out of cuſtody by a gaoier, 
cannot be retaken by him in that ſuit. But this was a &- 
tainer by another creditor, who found the defendant in th! 
fleet, and to whom it was indifterent on what account, or 
by what means he was there. If he was in fact within the 
walls of the priſon at the time, that is ſufficient ; for then 
he could not be arreſted in the ordinary manner, but could 
only be detained. Rule diſcharged, with coſts. 

And a perſon in cuſtody under an attachment for non- 
payment ot coſts, may be charged with an execution 11 4 
different action. 
cauſe, why the detainer againſt the priſoner ſhould not be 
ſet aſide, becauſe when it was lodged againſt him he was t 
cuſtody on an attachment for nonpayment of coſts, wha 
was (it was ſaid} a criminal proceeding. And it was co! 
tended that a plaintiff in a civil action could not change te 
cuſtody of the defendant under a criminal charge without 
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(1) See title AMBASSADORS. 
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te oi e of the Court, or an order by one of the judges. But 
ns, and a cauſe ſhewn, the Court were clearly of opinion, that the 
put by plication could not be ſupported. That in the firſt place, an 
caſe oi anfver in. point of fact had been given to it, that the defen- 
retaries, unt was in cuſtody in a civil ſuit at the time when he was 
s p11vi-B charged with the attachment; and ſecondly, that the rule, 
again! WW u which the motion was grounded, did not apply to this 
nd as i" aſt. The foundation of the rule is, that a priſoner, who 
etary to i in caſtody at the ſuit of the king, cannot be charged with 
is aur Wi civil proceſs, without leave of the Court, or of one of the 
lute. ulges. But this defendant was only in cuſtody on an at- 
inſt his achment for non-payment of coſts; which, in whatever 
| p: fon, light it may have been conſidered formerly, has of late years 


granted been deemed to be only a civil execution; ſo much fo, that a 
chatgadſ g perſon charged in cuſtody on ſuch an attachment is entided to 
having & diſcharged under the lords“ act. Rule diſcharged. 


ibſtance The defendant in this caſe, was junior clerk of the Barett. +. 
cuſtody lichen to the king, at St. James's n. and having been Hebdes, be 
or, had bed for a debt owing to the plaintiff, and taken in execution , % 
; . a 5 Ter. R. SIE. 
equence under a judgment by default, and a writ of enquiry exe- 

he war- tuted thereon ; a rule was obtained to ſhew cauſe, why he 


nt him. ſhould not be diſcharged out of the cuſtody of the ſheriff, | 
btainc\ i won the ground of hs privilege : the caſe was fully argued, 
1 g rivilege 
e in the id a variety of authorities cited by the counſel on each 
In us ide, Per Cur. We are perfectly {atisfied that the defen- 
inſt him unt is entitled to be diſcharged ; and with reſpect to the 


ze becußgg node of application, it was finally ſettled in Pitt's cafe, 
„ rurßg that a perſon entitled to privilege might be diſcharged ou 
ol who notion ; and though that 1s diſcretionary in the Court un- 

£40107 Lr the circumſtances, as where there is any doubt whether 
as a (es 


lie party applying be really ſuch a perſon as is entitled to 

in che wivilege, or other unfavourable and ſuſpicious circum- 

unt e ſances, yet here it being admitted, that the defendant is a 

un rant of the king, there is no ground for refuſing to diſ- 

or dau arge him on motion. Rule abſolute. 

ut could But an indictment will not lie againſt an officer of the The King «. 
alace-court for arreſting a perſon, not of the king's houſe- ebe le. Ter. 


N a . . Geo. 3. BK. 
bold, within the king's palace, againſt whom a writ has 3 Ter. Rb 735. 


T non- 


on _ ved out of that court, mough no leave to make the arreſt 
to | 7 las been obtained from the board of green cloth. In this 
e the defendant was indicled for aſſaulting and impriſon- 
was 


ng Edward Pyott, eſq. within the king's palace, at Weſt- 
ainſter, his majeſty then being actually reſident, and abid- 
ag in his royal perſon in the palace. To this indictment 
le pleaded not guilty ; and on the trial, the jury found a ſp:- 
tal verdict, which ſer forth the ſtatute 28 Hen. 8, c. 12. by 
Wich, after reciting that the king had purchaſed the palace 
* Weſtminſter, it was enacted, that it ſhould have the 
une prerogatives, liberties, juriſdictions, and prone, 
| wha 


which 
as con- 
nge dle 
without 
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which belonged to the king's ancient palaces, and the limits 
of it were thereby defined, The verdict then ſtated letters 
patent, 16 Cay. 2. conſtituting a court of record, within 
the palace of Weſtminſter, ard twelve miles round i: (ex. 
cept Weſtminſter Hail, and ſome other places), to be coled 
the court of the palace of the king; © for the adminiſtra- 
tion of juſtice in perſonal actions, ** and pla ints, to all and 
ſingular perſons who ſhall choote to plead there, concerning 
all and al manner of treſpaſſes vi & armts, treſpaſſes upon 
the caſe, debt, account, detinue of goods and chattels, de- 
ccipts and contracts, and other perſonal cauſes, pl its, and 
pleas whatſoever, concerning whatſoever ſum ariſing, within 
the palace, or within twelve miles round it (except the city 
of London, and except all actions of treſpaſs, and all other 
perſonal actions, pleas, and plaints of this kind, in which as 
well the plaintiff or plaintiffs, as the defendant or defen- 
dants, is or are of the houſehold”). That charter then ap- 
pointed the judges of the court, to whom the king “ gave 
power and authority to bring into plea by ſummonſes, at- 
tachments, and diſtreſſes, and other proceſſes, according to the 
laws and cuſtoms of this realm, to be directed to the bearers 
of the rods of the houſehold, the officers and miniſters of the ſaid 
court, the defendants againſt whom ſuch plaints, pleas, or 
actions in the ſaid court, ſhould happen to be levied, and 
moved, and for want of goods and lands, &c. by which 
ſuch defendants may be ſummoned, &c. to bring into plea 
by attachment, or — any where within the juriſdiction 
of the court; and of all and ſingular actions, plaints, and 
pleas (except in the caſes before excepted), to have cogni- 
zance, and to hear and hold pleas reſpectively, in as ample 
manner and form as any other court of record, by the laws and 
cuſtoms of this kingdom of England may and ought to have cognt- 
zance, &c.” The verdict then ſtated, that the defendant, 
at the time of iſſuing and executing the writ after-mention- 
ed, was, and ſtill is, one of the officers of the palace court, 
viz. one of the bearers of the verge of the houſehold. That 
on the 5th of January, 1789, one S. Ameſon, proſecuted, ou! 
of the palace court, a writ againſt Pyott, directed to the 
bearers of the verge of the houſehold, which was delivered 
to the defendant, requiring him to take Pyott, if he ſhoutd 
be found within the juriſdiction of that Court, to anſwer to 
Ameſon of a plea of treſpaſs on the caſe. That the defen- 
dant, on the ſame day, arreſted Pyott within that part of 
the palace mentioned in the ſtatute 28 Hen. 8. at which 
time Pyott was reſident and abiding within that part of the 
palace, but was not of the king's houſehold. That at that 
time the king actually reſide within the palace. That 
many inſtances, for one hundred years laſt paſt, and upwards, 
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nie laundaries deſcribed by the act, permiſſion has been firſt ob- 
une from the king, fignified by the officers of his yr gr: 
ud the writs have, in ſuch inſtances, been backed by the clerk 
if the baard of green cloth; and that for ene hundred years laſt 
ul, and upwards, many writs, upon civil proceſſes, have been 
mecuted, and many perſons reſident at the time, within the 
hundaries deſcribed by the ſtatute, have been arreſted thereon, 
within thoſe boundaries, without the king's leave ſo ſignified ; 
but that it does not appear, whether ſuch writs were executed 
with the knowledge of the officers of his mnajeſiy's houſehoid. 
That the defendant arreſted Pyztt as atforelaid, by virtue of 
he ſaid writ, without any leave or permiſſion obtained from 
te king; but whether, upon the whole matter, &c. After 
this ſpecial verdict had been fully argued, LD. Kenyon, CH. 
|. delivered his opinion to the following effect. — There is 
z great deal of good ſenſe in guarding the king's palaces 
n an extraordinary manner, againſt any thing which may 
kad to a riotous aſſembly of perſons there. And therefore 
te common law has, in my opinion, wiſely ordained (if 
t has provided) that perſons, not immediately connected 
with the houſehold, ſhould not come within the palaces, 
thouzh profeſſing to execute the proceſs of the law. Upon 
this principle ſtands the authority in the third 1. But no 
one caſe has been cited to ſhew, that the proceſs, iſſuing 
out of the palace court, cannot be executed within the ju- 
nidiction of at court. Then ſuppoſing that there were 
certain privileges annexed, by the common law, to the 
king's palaces, prior to the reiyn of Car. 2. yet undoubt- 
edy the king had a right to difpenſe with any of thoſe pri- 
nleges; and he did, by that charter, diſpenſe with ſome of 
dem, as far as reſpects the palace at Weſtminſter; for by 
that he erected a juriſdiction within the palace of Weſtmin- 
ſer, and extending twelve miles round it, and directed, that 
one of the — of that court {hould be a capias. And 
tis charter gare a general power to execute the proceſs of 
at court, within the juriſdiction. It is true, indeed, that 
the officers of the hauſehold are c:empted out of this charter, and 
at accounts for the ſevera! applications that have been made 
u the board of green cloth, in order to diſcriminate between 
thiſe perſons who were exempted in the charter, and thoſe who 
were liable to the proceſs of the court. Theſe applications 
prodably were made to the board ot green cloth, who have 
de ſuperiutendance of the houſehold, to know whether the 
prion againſt whom proceſs had iſſued, did or did not be- 
oy 6 the houſehold; upon which depended the privilege 
of being exempt from the arreſt. I avoid giving any opi- 
Mon as to the powers which other courts may have, at 
cmmon law, within the palace; my judgment proceeds 
entirely on; the charter of Car. 2. by which this court was 
Vol. I. Xx created; 
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created; and which gives expreſs juriſdiction and power to 
execute the proceſs of the palace court within the palace, 
This determination, therefore, will leave untouched, every 
common law privilege, and every authority which has been 
cited. The reſt of the judges concurring, judgment was 
given for the defendant. 

The Court will not diſcharge a perſon in cuſtody, be- 
cauſe he was arreſted while attending commiſſioners of bank« 
rupt to prove a debt.—In this caſe the defendant was arteſt- 
ed upon proceſs out of the theriff's court of London, while 
he was attending to prove a debt, as a creditor, under a 
commiſſion of bankrupt. He afterwards removed the cauſe, 
by habeas corpus, into the court of king's bench, and then 
moved that court, that he might be diſcharged out of cuſ- 
tody, on the ground of his being privileged trom arreſt, du- 
ring his attendance before the commiſſioners for the above 
purpoſe. Bur the Court refuſed the application, ſaying 
that the general rule was founded on the contempt of the 
Court, by the arreſting perſons who were givirg their ne- 
ceſlary attendance upon it. In this caſe, the comewpt, ff 
any, was to the commiſſioners of bankrupts, and not to the 
Court; and even the proceſs under which the arreſt was 
made, was ſued out of another court ; ſo that the ſubſequent 
removal of the cauſe hither, by the defendant, could ne 
vary the caſe. Nor were the Court ſatisfied, that the com 
miſſioners of bankrupts could be conſidered as a court of joſ- 
tice, or could afford any relief in the premiſes ; but certainly 
there was no pretence for this Court to interfere. 

But the court of common pleas have laid down this gene 
ral rule, viz. That all perſons who have relation to a ſui 
which call for their attendance, whether they be compelled 
to attend by proceſs or not (in which number, bail are in- 
cluded), are entitled to privilege from arreſt, eunds et reduen 
do, provided they came bona fide —In this caſe, one avis 
was arreſted by an officer of the ſheriff of Middle ſex, as he 
was returning from Weſtminſter Hall, where he had at 
tended to juſtify himſelf as bail for the defendant, but was 
rejected. Upon this a rule was granted to thew cauſe wh 
he ſhould not be diſcharged out of cuſtody; on the ground 
that he was entitled to privilege from arreſt, both in going 
to and returning from the court, his attendance being in the 
courſe of the canſe, and the adminiſtration of juſtice, Atte 
cauſe had been ſhewn againſt the rule, the Court ſceme 
much inclined to think, that not only witneſſes, but all per 
ſons who were coming to, or returning from it, he 
ther directly on the buſineſs of the court, or in any mannel 
relative to that buſineſs, were entitled to a freedom from at 
reſts, and that to arreſt them was a contempt of the cov"! 


Several caſes were alſo mentioned of barriſters, who - 
arreſte 
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reſted on the circuit, being diſcharged by the judge. At 


kngth it was agreed, that the rule ſhould be enlarged to a 
ublequent day: and then Davis was brought up 1 an habeas 4 
arpus, which had iſſued in the mean time, and 0 ered again 
o juſtify as bail, but he was again rejected; it appearing | 
lat he was an uncertiticated bankrupt, and in deſperate cir- | 
cumſtances. The Court, however, laid down the above 
general rule; but in the preſent caſe ordered the defendant to 
te remanded, as there was a manifeſt intention on his part to 
inpoſe on the Court: and on that account he was not per- 4 
mitted to avail himſelf of the exemption. o 


ver 108 
alace, 
every 
been 
way 


„be- 
danke 
ureſt- 
while 


der c 

* The clauſe in the ſtat. 32 Geo, 2. c. 28. F 1. which pro- Evans v. At- a 
| then rides that no perſon arreſted ſhall be carried to priſon within (ine, Hil. Ter. { 
F enl. twenty-four hours, relates only to pe rſons arreſted on meſne — — | 
„ du- proceſs In an action of debt, to recover a penalty of gol. 


under the ſtat. 32 Geo. 2. c. 28. F 1. 4. 12. the declaration 


above# 
ſated, that the plaintiff was arreſted by the defendant, who 


Lying ; l a 

f the was a ſheriff's officer, on a ca. /a. and carried to priſon 
” mad within twenty-four hours after the arreſt, — to the 
pt, iff proviſions of that ſtatute, After the cauſe was tried, and a 


verdict given for the plaintiff, the Court was moved in arreſt ; | 
of judgment; upon the ground, chat this act being a reme- 
dal law, the Court would extend it as far as the words 
would permit, for the liberty of the ſubject; and that as it 
vas paſſed to prevent oppreſſion by ſheritts* officers, on thoſe 


to the 
t was 
quent 
d no 


cone 
f juſ- who were in their —_ it applied as ſtrongly, in prin- 
tainly ciple, to the caſe of arreſts in execution, as on meſne pro- 


cels, Bur the Court ſaid, this point ſeems perfectly clear, 
as well from the general purview of the act, as from the 


ſui words of the two clauſes; namely, the firſt and fourth which 
pelle hare been relied on. The firit ſection prohibits ſheriffs“ 
e in- ofcers from carrying perſons arreſted to priſon within 
duen twenty-four hours; and the reaſon why they thall not be 
Davis carried to priſon ſooner is, that they may, in that time, have 


as hen opportunity either of procuring bail, or of agreeing with 
id at he perſon at whoſe ſuit they are arreſted. This, therefore, 
| can only apply to thoſe perſons who are bailable. And the 
wh burth clauſe ſhews, that the legiſlature knew how to de- 
ound ſcribe perſons in execution, and that the words uſed in the 
former ſection, arre/ted, or in cuſtody, would not extend to 


Olng 
: the perſons in execution; tor theſe laſt words are uſed in the 
Afte fourth clauſe, in contradiſtinction to the former, and would 
2eme tot have been added, if the legiſlature had thought the 
| per former words ſufficient. So that as well on the reaſon of the 
whe ing, as on the fair conſtruction of the words of the act, 
anne ' perſons arreſted, or in cuſtody, mentioned in the firſt clauſe, 


m a: mean only perſons arreſted on meſne proceſs ; and ſuch 
cou iced has always been the opinion in Weſtminſter Hall, 
were 221 ſince 


| 
| 
| 
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ſince the paſſing of this act. Rule for arreſting the judg- 
ment abſolute. 
Atkinſon . Ja- The defendant having been arreſted by the ſheriff of Mid. 
PR _— dleſex at the ſuit of another plaintift on Saturday, November 
3 Tor. Reb. 25. ; 3d, was ditcharged on the ſame day, the ſheriff not know. 
ing that at that time there was a detainer lodged in his office 
againit him at the ſuit of this plaintiff : this being afterward 


diſcovered, the defenda t was arreſted on this writ on the next! 


day, Sunday; on which he obtained a rule to ſhew cauſe why 
he ſhould not be diſcharged out of cuſtody, the arreſt being 
2 to the ſtat. 29 Car 2, c. 7, § 6. Per Cur. If a party 
wrongtully eſcape from the cuſtody of the law, he may be 
retaken at any time, and is not protected by the ſtat, 29 
Car. 2. which forbids an original arreſt on Sundays. But 
here the detendant was not guilty of any contempt; he was 
regularly diſcharged on the Saturday, the ſheriff not even 
knowing that he was authoriſed to detain him. Rule ab- 
ſolute. 

Puck ford v. The defendant having been arreſted for 8ol. on a te/atum 

Maxwell, Mic. capias into Surrey, gave to the plaintiff a draft for 44]. 


mo Ger. % ſaying it would be immediately paid, and agreed to meet the 


57. plaintiff a few days afterwards to ſettle the remainder of the 
debt, on which the plaintiff agreed that the detendant ſhould 
be diſcharged out of cuſtody, The draft was diſhonoured, 
the defendant having no effects in the hands of the drawer ; 
whereupon the defendant was again arreſted on the ſame 
affidavit on a te/fatum capias into Middleſex. A rule having 
been obtained, calling on the plaintiff to ſhew cauſe why 
the defendant ſhould not be-diſcharged out of cuſtody, TH 
CourrT ſaid, In caſes of this kind, if the bill which is 


ven in payment do not turn out to be productive, it is not 


that w hich it purports to be, and which the party receiving | 


it expects it to be, and therefore he may conſider it as a nul- 

lity, and act as if no ſuch bill had been given at all. Aud 

there was no neceflity for a freſh affidavit. Theſe queſtions 

have frequently ariſen at mf privs, where they have a. 

ways been determined the ſame way. There was one 1* 

particular a few years ago, where a rider in the country 

gave a draft on a perſon in London, with whom he had no 

connection whatever; and it was admitted on all hands 

that it ought to be conſidered as if no bill had been given 

at all, ana that the original debt remained in force. Rule 

diſcharged. 7 

Houſin v. Bar- A rule was obtained, calling on the plaintiff to ſhew cauie 
8 =- why the defendant, who had been arreſted at the ſuit of che 
4 759. Rep. 122. Plaintiff by one Cook, ſhould not be diſcharged out of the 
cuſtody of the ſheriff of Nottingham, and why the plaintiff 

ſhould not pay the coſts of this application, on an athdavi, 
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hung that C204's name was not originally in the warrant, 
vr that it was directed to Moore and all the others of the 
henff's officers for the county of Nottingham, and that 
Cook's name was inſerted after it was ſigned and ſealed by the 
beriff, PER Cur. This «as clearly an illegal arrelt; and 
it is proper that it ſhould be made known in the moſt ſolemn 
nanner. Some years ago, a gentleman ſtruck out the of- 
kcer's name, 1 inſerted his own in its ſtead in the war- 
rant; and he was ſhot by the detendant in arreſting him; 
the defendant was tried for the murder, and on the trial a 
ſpecial verdict was found; but ic was held not to be mur- 
det, becauſe the arreſt was illegal, and that at the moſt it 
was only manſlaughter. In Pick caſes, the law does not 
low any protection round the perſon, who attempts to ar- 
reſt by an illegal warrant. Rule abſolute without coſts, as 
t aroſe from the miſconduct of the ſheriff 's officer. 


The defendants were held to bail by proceſs out of the Maule and an- 


Court in New York, and the plaintiffs proceeded ſo far in other, v. Mur- 
ray and anuthery 


that ſuit as to obtain ju gment there. The defendant Mur- 1. Ter. 43 


ny, Coming to this country upon neceſſary buſineſs, was Geo. 3. BR. 
ureſted here by the plaintiffs for the ſame demand, and a 7 Tx. Rep. 470. 


rule was obtained, calling upon the plaintiffs ro ſhew cauſe 
why he ſhould not be diſcharged on filing common bail. At- 
ter cauſe ſhewn, THE CoukT were of opinion, That they 
could not take judicial notice of an arreſt in a foreign coun- 
ty; and that it would be unjuſt to deprive the plaintiffs of 
perhaps the only ſecurity they had for the payment of their 
lebt. Rule diſcharged. 
t a perſon be arreſted after the writ is returnable, the of- Loveridge v. 


feer cannot legally detain him (though for the ſhorteſt 


returnable on Sunday, April 29; on Monday, April 3o, at 
tizht o'clock in the morning the detendant was arreſted, and 
(tained by the officer till ten o'clock on that morning, when 
the writ was renewed. On a rule to ſhew cauſe why the de- 
tendant ſhould not be diſcharged out of cuſtody, THE 
Covar held this not to be a legal detainer, and made the rule 
aolute for the defendant's diſcharge. 


In this caſe, the plaintiff had ſued out a bailable at- crooks v. Hol- 


achment of privilege, and renewed his proceſs four ſe- dich Mic. Ter. 
38 Geo. 3 C.B 


1 Pul. & Poſan, 


feral times, but without marking it to be an alias or plu- 

res; the laſt proceſs was taken out after the paſſing of the 156. 
bank-indemnity act, which requires, that in all affidavits to 
bold to bail, the plaintiff ſhall add, that the defendant has 
bot tendered the amount of the debt in bank- notes. On a 
ule, calling upon the plaintiff to ſhew cauſe why the defend- 
ant ſhould not be diſcharged out of cuſtody on filing common 
il, for omitting to negative a tender in his affidavit : the 
queſtion was, Whether a new affidavit, made according to 
R x3 the 


Plaiſtow, Ea. Ter. 
w . . . . * J2 Geo, . C. R. 
ime), till the writ be continued. In this caſe, the writ was en, Black. 29 


: 


: 


—— — — N 
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the directions of the act, was not neceſſary when the laſt pro- 
ceſs was ſued out? Per Cur. The continuances ouget to 
have been by alias and pluries; and though theſe ſubſequent 
writs may, by miſtake, have iſſued in the form of firſt pro- 
ceſs, yet, in the nature of the thing, they muſt be conſidered 
as continuances : if the affidavit was regular at firſt, no new 
afhdavit can be requiſite : we cannot fav, that what once 
was regular is irregular now, becauſe an act of parliament 
has intervened: the act which relates to affidavits made ſub- 
ſequent to it cannot apply to regulate the form of an affida- 
vit made before the paſſing of the act; we muſt adopt a 
conſtruction which does not require impoſſibilities. Rule 
diſcharged, 
Sce alſo ATTACHMENT, BAIL, and other Titles. 


Arſon. 


The King v. ARSON may be committed by ſetting fire to a priſon, the 
Donnevan, Fa, entrance to which is through a dwelling-houſe. The 
— 10 me 3- priſoner was indicted, found gui v4 and condemned on the 
682 *** ſtat. 9 Gee, 1. c. 22. for maliciouſly ſetting fire to the com- 
mon gaol belonging to the corporation of Liverpool, in 
which he was confined for debt: it appeared that the 
keeper's dwelling-houſe adjoined the priſon; and that the 
entrance to the priſon was through the dwelling-houſe : that 
the priſoners are ſometimes allowed to lie in the dwelling- 
houſe : that the priſoner lay in the priſon, and voluntarily ſet 
fire to the ſame, Gould, J. who tried him, reported the caſe 
to all the judges, whe (abſente Adams, B.) were of opinion 
that this caſe was fully within the act; the dwelling-houſe 
being to be conſidered as a part of the priſon, and the whole 

priſon being the houſe of the corporation. 
Rex v. Pedley, But a tenant from year to year is not guilty of arſon by 
he 22 burning the houſe of which he is in poſſeſhon ; but it by fu- 
Calpe Cales, ing his own houſe he thereby burn the houſe of another, he 
Ca. 218, is guilty of the crime. This was a ſpecial verdict found at 
| the gaol-delivery tor Briſtol, on the trial of an indictment 


againſt the priſoner for arſon : the indictment contained ſe. 


venteen counts, in which the offence was reſpectively laid 
to be c mmitted, 1ſt, againſt the common law; and, ch, 


K againſt the ſtat. ꝙ Geo. I. c. 22. ſeveral of the counts diſtinctly 


charged, that the priſoner did ſet fire to, and burn the houle 
of Freeman, Lucy, and Giles. Other counts charged, that 
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e let fire to his own houſe, with intent to burn the houſe 
of Freeeman, Lucy, and Giles, near to the priſoner's dwell- 
g- houſe; by reaſon whereof the {aid houſe of Freeman, 
Lucy and Giles was ſet on fire and burned: the neighbour- 
ng houſe was alſo laid to be the houſe, 1ſt, of Francis Par- 
9; 2dly, of Richard Combe; 3dly, of the mayor of Briſtol. 
The priſoner was alſo charged in ſome of the counts with 
huning his own houſe. The ſeveral houſes were reſpect- 
wely termed diuelling- houſes; and the offence laid throughout 
to os been committed feloniouſly, wilfully, and mali- 
coufly, Upon the trial, the jury, under the direction of the 
Court found a ſpecial verdict, in ſubſtance as follows: © all 
the houſes mentioned in the indictment were the freehold 
and inheritance of the mayor of Biiſtoi, who had demiſed 
that in which the priſoner dwelt, to Freeman, Lucy, and 
« Giles, for the term of ninety-nine years, determinable with 
three lives; Freeman, Lucy, and Giles had demiſed the ſaid 
« houſe to the priſoner for ſeven years, part of which term 
« was ſubſiſting. The mayor of Briſtol had alſo demiſed 
three other meſſuages, adjoining that in the poſſeſſion of 
the priſoner, to Richard Coombe, for a term of ninety-nine 
years, determinable us aforeſaid ; and Richard Coombe had 
again demiſed the ſaid three e to Francis Parry 
* for a year, ald ſo from year to year, ſo long, &c. On 29th 
September, 1780, Francis Parry demiſed one of theſe three 
meſſuages af e Lundy for three months, who entered 
und continued in poſſeſſion until and upon 8th December, 
1780, and this is the houſe that is alleged in the indict- 
ment to be the houſe of Francis Parry. The priſoner and 
7. Lundy being then in poſſeſſion of their reſpective 
* houſes ſo demiſed as aforeſaid, the priſoner, on the 6th De- 
* cember, 1780, unlawfuily, wilfully, and maliciouſly ſet 
" fire to, and ſet on fire, the ſaid houſe in his poſſeſſion, 
* with intent wilfully and maliciouſly to burn the ſame, and 
did hereby burn and deſtroy great part of the ſame ; and 
by means thereof the ſaid fire was communicated to the 
* houſe in the occupation of John Lundy, and burned and 
* conſumed part thereof: but whether, upon the whole of 
% theſe facts, the priſoner is guilty of the offence charged in 
the indictment, the jury ſubmit to the Court.“ The ſpe- 
cal verdict having been found by the direction of the court 
no (1), a writ of certiorari to remove the proceedin 

ato this court, and an habeas corpus alſo to bring up the 


OR 


— —— — 


(1) If this had not been by the direction of ; the court below, the 
proceedings could not have been removed until after judgment had 
Ken given by the court below. See title CERTIORARI, 


X x 4 body 
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body of the priſoner were granted. Afterwards, in this term, 
the gaoler of Briſtol brought the priſoner into court, and re. 
turned the writ of habeas corpus: the writ of certiorari was 
alſo returned, anc, on motion, filed : the priſoner wes then 
committed to the cuſtudy oi the marſhal, and an order made 
to bring him up on a ſubſequent day, when the ſpecial ver. 
dict was directed to be argued. On the argument, the coun. 
ſel for the proſecution ſaid, that three queſtions miglit be 
made upon the facts diſcloſed by the ſpecial verdict, x:z57, 
Whether the priſoner was not guilty of arſon at common 
law in burning his own houſe? SEcox Dr, Wheeler it 
was not an — 9 within the meaning of the ſtat, 9 Ges. 1. 
c. 22 ? but he acknowledged, thai, notwithſtanding the op- 
nion of a great writer upon crown law (1) to the contr:rv, 
he was apprehenſive that the doctrine in Hilmes's cafe, Crs, 
Car. 533. upon this tubject, had been too firmly aud e- 


cently eitabliſhed (2), for any arguments he could utc, ab. 


inconveniente, to remove. He therefore confined his arou« 
ments to the third queſtion, Whether the priſoner', having 


burnt his neighbour's houſe by means of burning his own, | 


was not an offence within the legal idea of arſon ? and con- 


— 


(1) Fofter's Crown Law, 113. 

(2) In the cale of the K. v. Brecmr, Tr. Ter. 20 Ces. 3. it has been 
determined by nine of the judges. viz. L C. B S&nzer, Mr J. C5, 
Mr. I. bunt, Mr. J. Nare:, Mr. J. Buller, Mr. B Eyre, Mr. B. H. 
tham, and Mr. B. Perrin, that a tenaut in poitefſion, under an ag te- 
ment for a leaſe for three years, from a leſſee who held under a vui'd. 
ing leaſe, is not guilty of arſon by ſetting the houſe on fire: and the! 
the ſtat. 9 Geo. 1, c 22, does not vary the nature of the offence : the 


law upon this ſubject, they ſ:id, had been too long and too firmly 


eſtablithed by Hilmes's cale to be now cparted from. Some of the | 


Judges, however, ſeemed ro doubt the propriety of that determination, 
and ſaid, that if the queſtion had been unſettled, they ond dass 
been of a different opinion: but the majority of the judges held that 
the determination of Vmess cale was right, for that the principle 9 
it was the protection of the perſon in the actual and immediate pollel- 
ſion of the houſe, Leach's Caſes, Ca. 96. 

So, in the caſe of the X. v. Spalding, Ea. Ter. 20 Ceo. 3. it appeared 
that the priſoner had been indifted and tried for ſetting fire to and 
burning 7s own houſe, and that he was à tenant in poſſeſſion of the 
meſſuage, which was copyhold, and that he had before ſurr-ndered !! 
to the uſe of a mortgagee. Ten of the judges. aſſembled at Lord Man- 
Field's chambers, were unanimous, that as the indictment was for burn- 
ing bis own Hun, it was inſufficient ; for that the crime uf arlon 2! 
common law ci nſiſte in maliciovſly and voluntarily burning the haute 
of another, and the ſtat. of 9 Ges. 1, c. 22, does not alter the nature ut 
the crime, or create any new offence, but only excludes the principe 


more ny from the benefit of cleryy than he was excluded betete: 


that the reſolution in Holmes's caſe had been too long e fabliſhed to de 


.controverted, and that the interpretation of the ſtatute mult be govern» 


ed by that determinauon, Leacb's Caſes, Ca. 95. 
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ended, where a man doth an act malum in fe, wilfull 
1nd deliberately, and ſuch act occaſions a miſchief, which 
i it had been immediately done, would have been felony, 
tie act which produced uch miſchief ſhall alſo be conſider- 
& as felonious. . After the caſe had been fuily argued upon 
his ground, Lord Mansfield, CH. J. (ſtopping the other fide), 
livered himfeit as follow s: Though Ican neither approve of 
the policy af the legiſlature, or ſubicribe to the legal reaſoning 
lat has bern uſed on this ſubject, it is now, | am torry to fay, 
ſerled by authority not to be ſhaken ; that it is not telony 
eit er at common law, or by the ſtatute, in a tenant for a 
year, a month, or a day, to ſet fire to a houſe of which he 
's in poſſetiion : arſon, it is true, is burning the houſe of 
anther ; and to be ture a man mav do what he pleaſes with 
wit is properly his own: but that a man who has an inte- 
telt no longer than that which I .1ave ſtated, may annihilate 
the property of his landlord, is a doctrine, which, if the 
point was now originally before the Court, IL could hard! 
have aſſented to: but the queſtion has be n ſubmitted to the 
co ſiderauon of the judges; and nine of them (all who at- 
tended) were unanimous : the legiſlature alone can therefore 
ww apply the remedy, As to the other ground, when a 
mai: d es a flagitious act, neceſſarily knowing that he com- 
mits a crime, which in its eonſequences will probably pro- 
duce a ieiony 3 if a felony is the conſequence, he is guilty 
of that telony, and ſhall anſwer for his own acts in their 
fulleſt extent: but the law upon this ground will not avail 
here, as out of ſixteen counts there is no one that is adapted 
to the fact, Arſon is ſettled to be an injury to the actual 
dolle on; and the miſchief is, that he has not been tried 
tor the offence f which he appears to have been guilty : for 
in every count the property is alleged to be in the reverſioner 
or hi leſſee, and not in the tenant. He muſt, therefore, be diſ- 
4 of this indictment; and as he has not been tried for 
the tact found, he muſt be remanded. Ihe other judges 
cou urred.Remunded. 
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In both of theſe ations, which were brought upon the Allan v. Hun- 
ſtat. 9 Geo. 1, c. 22, to recover ſatisfaction for ſome ſtacks died of Kirton, 


of oats and a barn, which were laid in the declaration to 
have been felontoufly ſet on fire in the night by perſons un- 


and Simpſon v. 
Hundred of 
Aſhwardhern in 


known, the plainuffs had verdicts: ind it was afterwards Lincolnſhire, 
moved, in arreſt of judgment, that it ſhould have been laid to Mis: 1. 13 


C. B. 


have been done unlawfully, or wilfully, and maliciouſly: BUT, , Biel $42, 


as in this particular offence, the words wilfully and mali- 
ciauſy are omitted, though expreſſed as to every preceding 
and every ſubſequent offence mentioned in the {ame clauſe, 
THE CoURT were unanimouſly of opinion, that they need 
not be laid in the declaration which may follow the words 
et the ſtatute, however imperfectly expreſſed. And though 


they 


682 


The King v. 


Arſon, 


they had no doubt but the burning muſt be unlawful and ma. 
licious, elſe it might be no offence, and probably muſt be ſo 
expreſſed, in an indictment for the felony itſelf; yer they 
conceived it ſufficient to follow the words of the ſtatute, in 
a declaration; eſpecially after verdict, when it muſt be pre- 
ſumed that the malice and illegality were proved on the trial, 
Rule diſcharged. 

Setting fire to a parcel of unthreſhed wheat is not felony 


Judd, Hil. Ter. within 9 Geo. 1. c. 22. The defendant was brought up by 
23 Geo. 3- BR. peas corpus, from Hertford, in order to be bailed ; and the 


2 Ter, Rc. 255. 


warrant by which he was committed ſtated, that he was 
charged on oath with giving two guineas to another perſon, 
to diſturb the dwelling-houſe of G. S. And alſo with giv- 
ing to N. R. a charcoal-burner, a guinea and an half to 
keep on with the ſaid G. S. as he had then begun, and t 
do him all the miſchief he could, except killing him. Aud 
for being acceſſory with the ſaid N. R. who was committed to 
Hertford gaol, on the oaths of the ſaid G. S. and others, as 
well as upon his own confeſſion, in wilfully and maliciouſly 


ſetting hre to a parcel of unthreſhed wheat, the property of } 


the ſaid G. S. : the warrant was ſigned by eleven juſtices. It 
was objected, that this commitment contained no charge of 
felony, and therefore that the defendant was entitied either 
to be diſcharged or bailed under the habeas corpus act. PER 


Cur, Unleſs it appears, upon the face of the commitment 


itſelf, that the defendant is charged with a felony, we are 
bound by the habeas corpus act io di'charge him; taking 
ſuch bail for his appearance to take his trial as we in our 
diſcretion ſhall think fit, according to the circumſtances of 
the caſe. And therefore the nee Fame is, Whether there is 

N in this commitment ſuch an offence as amounts to fe- 
0 


ny? Neither of the two firſt charges in the commitment 


amounts to felony. With reſpect to the lai? charge, it is 
not that the defendant was an acceſſory with N. K. in fels- 
niouſiy, but only with wilfully and malicioufly ſetting fire ts 
a parcel of unthreſhed wheat. And th uch it is not neceſſary 
that the word & feloniouſly”” ſhould be uſed in the commit- 
ment, yet it ought to appear on the facts ſtated, to be in law 
a telouy, and within the deſcription of the act; now che 
atute has only made it felony to ſet oo to a cock, maw, or flack 
of corn; and the defendant is not charged with either of theſe. 

hatever words the legiſlature uſed, we muſt tuppoſe that 
they knew the meaning of them; and if a juſtice uſes the 
ſame words, we are bound to ſuppoſe that he intended them 
in the ſame ſenſe ; but if he makes uſe of other words, he 
muſt be more preciſe, Now here a parcel of corn is 00 
indefinite a deſcription. It does not come within the de- 
ſcription of the act, and we cannot fay how much 1t 15. 


Twenty ears of wheat is @ parcel. Therefore, as the war- 
| rant 
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wot of commitment does not charge the defendant with 
1 'cony, we are bound to bail him: with regard to the 
qentum of the bail, although the nature of the defendant's 
vime is not very accurately ſtated, yet as ſufficient appears 
on the depoſitions returned with the commitment, to ſhew 
hat he has been guilty of an enormous offence, we ought 
0 take ample ſecurity for his appearance: the defendant 
muſt find bail himſelf in 1000l. and four ſecurities in 5ool, 
each, 


Articles of the Peace. 
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[JPON articles of the peace exhibited, the Court have the . 6 


power of — bail for ſuch a length of time as they howes, Ea. Ter. 


ſhall think neceſſary for the preſervation of the peace, and 27 Geo. 3. B. K. 


ue not confined to a twelvemonth. Articles of the peace hav- 
ing been exhibited againſt the defendant near two years be- 
fore, by the Counteſs of Strathmore, his wife, he then entered 
into ſecurity for his good behaviour, by the order of the Court, 
for a twelyemonth. Soon after the expiration of that time, 
the defendant, and ſeveral others, under pretence of taking 
Lady Strathmore to Lord Mansfield's, at Caen Wood, by 
zirtue of a warrant againſt her, got acceſs to her, and, ac- 
companied by ſeveral armed men, took her by force out of 
2 houſe at noon-diy, and carried her to Strickland Caſtle, 
in the county of Durham, and there detained her againſt her 
will for ſeveral davs, till an habeas corpus was obtained, di- 
rected to the defendant, in conſequence of which, the was 
brought up to this court in Hilary term laſt ; and then ſhe 
exhibited freſh articles of che peace againſt the defendant, ſtat- 
ing the above facts, ard ſetting forth many circumſtances of 
cruelty and ill treatment which ſhe had undergone during 
her confinement, and while ſhe was in the power of her 
huſband. At which time the Court, taking into their conſi- 
deration all the!e circumſtances, and above all, the outra- 
geous breach of the public peace which had been commit- 
ted by the defendant, ordered him to give ſecurity for the 
peace for fourteen years, himſelf in 10,000]. and two ſure- 
ties, each in 5000ʃ.— An information was alſo granted 
againſt the defendant, and thoſe other perſons who were 
concerned with him upon that occaſion. In this term a 
rule was obtained calling on the proſecutrix to ſhew cauſe, 
why the defendant ſhould not be held to bail for one year 
inſtead of fourteen years, and why the ſum which had been 
{quired ſhould pot alſo be leſſened, upon an 2 — 


1 Ter. Reps. 096. 
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defendant, ſtating that he had found it impoſſible to procure 
bail to that amount, and for that length of time. And, in. 
dependant of the difficulty of procuring bail, it was obſery. 
ed, that there had been no inſtance ſince the revolution, in 
which ſuredics for the peace had ever been required for more 
than a year in caſes of a like nature. By TE Cover 
(after argument and full conſideration), T he circumſtance 
laid before the Court, of an information being now pending 
againſt the defendant for the ſame charge, mult make great 
impreſſion upon us in regard to the diſcretion which we may 
exerciſe in this inſtance. But as to the power of this (hurt 
to compel perſons againſt whom articles of the peace are exhibit-l 
to find ſureties for a term exceeding one year, we do not entertain 
any doubt about it. Fox this Curt, which has a general au- 
thority to preſerve the peace, has a right to require ſuch bail 
and for ſuch a length of time as will beſt anſwer the ends of 
public juſiice. It has been then ſaid, that the Court may re- 
quire freſh bail at the end of a twelvemonth, and ſo from 
year to your as long as they ſhould think weceflary, without 
any freſh facts being exhibited againſt the defendant. But 
we very much doubt whether we have ſuch a power : it 
has been admitted that there never was any inſtance of the 
kind; and we ſhould be very loth to eſtabliſh tuch a prece- 
dent. The next thing urged is, that it is not neceſſary in 
this caſe to require ſecurity for more than one year, becauſe 
the information which is depending againſt the defendant, 
muſt neceſſarily be tried before the expiration of that time, 
and in caſe he is found guilty of that charge, the Court may 
require ſuch bail, and inflict ſuch puniſhment on him, as 
they may think proper; and that, it he be acquitted, it 
would be very hard that he ſhould be ſtill confined on a 
charge, for which it will then appear that there was no 
foundation. That argument has great weight. For though 
we have no doubt of the power of the Court, where arli- 
cles of the peace are exhibited againſt any perſon, to require 
bail for what length of time they think neceſſary, not in- 
deed by way of puniſhment, but as a ſecurity for the pub- 
lic peace; yet, in this ca'e, as the ends of juſtice may equally 
be anſwered by thortening the time for which bail has been 
required, we ſhall have no objection to it. Therctore, it it 
were not for the circumſtance of the information being 
now depending, we think the Court ſhould require fecuny 
for the whole time. But that circumſtance weighs very 
much with us; and as the information muſt neceſſarily be 
tried within a year or two, the ſecurity may be confined 
to two years. If the defendant ſhould be acquitted within 
the time for which the recognizance is taken, the Court 
will certainly receive an application to diſchage it imme- 
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deen laid before the Court to induce us to do it. The de- 
endant ſtands charged with as daring an outrage as ever 
was committed in a civilized country. But as there ma 
te ſome difficulty in procuring two bail for ſo large a ſum 
5 5000). each, he may be at liberty to ſubſtitute tour bail 
n 2,500l. each. 
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N this caſe, the defendant had been convicted of enticing Rex v. Cator, 


and ſeducing artificers in the manufactures of this king- 
dam, into foreign ſervice, an offence within the ſtat, 5 Geo. , 
. c. 27. and the ſtat. 23 Geo. 2, c. 13. and Lord Mansfield 
aid, That the latter act ſeeined to be a repeal of the for- 
mer (1), being made to ſupply the deficiencies of the former: 
and Afton, J. obſerved, That by the latter act there is no 
liſcretion left in the Court; the puniſhment directed in it 
being peremptory, and not as in the former act, which directs 
the fine for the firſt offence to be in any ſum not exceeding 
1091, : the ſentence in this caſe was therefore to pay a fine of 
gool. and to be impriſoned in the county gaol of the county 
of Middleſex for twelve calendar months, and until the fine 
de paid. 
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IF a leſſee of tithes covenants for himſelf, and his aſſigns, Pally Clerk v. 


that he will not let any of the farmers in the pariſh have 


Wells, Mic. Ter. 
10 Geo. 3. C. B. 


any part of the tithes, this covenant runs with the tithes, and 3 Mi 25. 


binds the aſſignee of ſuch lefſee. In an action of cove- 
nant, brought by the rector of the pariſh of Monkſton, in 
Hampſhire, againſt the defendant, who was the aflignee of 
one James Whitmarſh, to whom the plaintiff had granted a 
eaſe of the great and ſmall tithes of the pariſh ; the decla- 
ation ſet forth the leaſe, which, inte alia, contained a cove- 
nant on the part of the lefſee, and his affigns, to find ſuffi- 
cent wheat ſtraw for thatching the tithe barn, and premiſes, 
belonging to the rector; and allo the following covenant, viz, 
And the ſaid James I hitmarſb, for himſeli, his executors, 
adminiſtrators and afſigns, doth hereby covenant and agree, 
not to let any of the farmers now occupying the ſeveral eſtates 


OS — 


(i) This muſt, however, be underſtood of the firſt ſection only. 
at 


— At —— — 
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at Monkſton, have any part of the tithes aforeſaid, without 
the conſent of the ſaid George Bally, in writing firſt had and 
obtained.” The declaration then aſſigned the breach of 
this covenant in the following manner, viz. * That the de. 
fendant, after the premiſes came to him by aſſignment, dd 
let divers of the farmers then occupying ſeveral of the 
eſtates at Monkſton, to wit, one William Cooper, and one 
Roger Hutchins, have part of the tithes in the indenture of 
leaſe mentioned, without the plaintiff 's conſent, contrary to 
the covenant of the ſaid Fames Fhitmarſh, the leſſee, and 
his afſigns, in that behalf made.” To this declaration the 
defendant pleaded, non infregit conventionem ; and upon the 
trial, a verdict was found for the plaintiff, But it was after. 
wards :1oved, in arreſt of judgment, that an action does not 
lie againſt the aſſignee, for breach of ſuch a covenant as the 
preſent ; becauſe it is a covenant merely perſonal, and coll:- 
teral, binding the leſſee only, and not at all affecting his 
aſſignee. That tithes are incorporeal, ly ing in grant only, and 
that therefore ſuch a covenant cannot run along with them, 
as it would with lands, wich lie in livery. After this cas 
bad becn fully argued, and THE CoURT had taken time to con. 
ider, THEY were unanimouſly of opinion, that this action 
might well be ſupported; and that the intention of the par. 
ties to the leaſe ſhould have its due effect, without breaking 
trough any of the caſes in the books, concerning the many 
diveriities of covenants. The intention of the parties 
clearly was, to keep the tithes continually in pernancy ; for 
the covenant is in effect, that the leſſee and his afſigns, (hall 
take them in kind, in order that they might continue in the 
fame ſtate, as when the leaſe was made. This being the 
plain intention of the parties, and the end of the two cove- 
nants, in equity and juſtice, of which the aſſignee had full 
notice, he Sd to take the leaſe, cum onere, for qui ſentit 
commodum ſentire debet & onus, So that if we can poſſibly 
make law and equity flow in one channel, we will not leave 
the plaintiff without remedy here, and ſend him away to the 
court of chancery. The Court, therefore, after ſtating the 
reſolutions in Spencer's caſe, 5 Rep. 16. a. whic!: is a iead- 
ing caſe upon the ſubject, and various other authoritics, gave 
judgment for the plaintiff. 

Mrs. Moore, as executrix of her huſband, was ſolely 
entitled to dig and ſearch for lead and lead-ore, and wor 
certain veins and mines of lead and lead-ore, within the li- 
mits mentioned in the declaration, but had no interett in the 
ſoil ; being ſo entitled, ſhe employed one Roſewarne, as het 
agent; and he, on her behalf, and the plaintiff Harker, on 
the behalf of himſelf and partners, figued a writin. up7 plain 
paper without ſtamps, in the following words: * 16th June, 
* 1761, memorandum,-Mr. Thomas Reſewarne, 5 
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thout Mrs. Moore, doth let or ſet to J. H. and partners, to raiſe | 
d and « ead-ore in a plat of ground, lying and being in Whita- | 
h of « (ide, eaſt of the old field, called Grena Hill; this ground | 
e de- « begins at a gate, &c, (deſcribing the boundaries); J. H. 
it. did « 2nd partners do agree to pay to Mrs. F. Moore, or her t| 
f the « agent, every ſixth pig of lead, both at the ore hearth and | 
1 one 6 flag hearth ; for which Mr. Thomas Roſewarne doth agree 
re of « to let the above partnerſhip have the ſaid ground the length 
ry to « of Mrs. Moore's leaſe, ſhe now has from the crown; Mrs. 
, and « ſhore to find the above partnerſhip a ſmelting mill in | 
n the „good repair, to ſmelt the ore the partnerſhip ſhall raiſe; | 
n the Mr. Thomas Reſewarne, or any other agent Mrs. Moore 
after. « ſhall appoint, ſhall have free liberty or leave to inſpect 
s not & the ſaid workings whenever they pleaſe; the above part- 
is the „ners not to ceaſe working the abovementioned ground, 
olli for the ſpace of two months, unleſs hindered by water or 
g his & ſome other unavoidable accident: Mrs. More is to carry 
7, and © one eighth of this bargain.” The plaintiffs, under the 
them, above inſtrument, worked for and got lead-ore within the 
5 cal? limits abovementioned, and the defendants having done the 
0 con- ſame, the plaintiffs brought this action againſt the defen- 
ion dants, for diſturbing them in their privilege under the ſaid 
par. vriting: upon the {trial of the cauſe, a ſpecial caſe was re- 
aking ſerved, and one of the points made (1) was, „ WHETHER 
many the writing, not being ſtampt, could be given in evidence to 
arties prove the plaintiffs right?” Per Cur. This writing is no 
; for leaſe, becauſe nothing is reſerved to Mrs. Moore; it is not 
ſhall an aſſignment, becauſe it is not by deed; it ſeems rather 
n the that the legal property continued in Mrs. Moore; fo that it 
g the ſeems to be either an agreement for an aſſignment, or elſe a 
COVE» adeclaration of truſt, an equitable intereſt, leaving the legal 
d full property in Mrs. Moore. In a court of equity, the plain- 
ſentit tifs would be conſidered as being in poſſeſſion from tlie 

ſſibly time of the agreement, and being in poſſeſſion, they may 

leave maintain treſpaſs, and in an action of treſpaſs this —_ 
o the might have been given in evidence (2); though if it ha 

g the been a leaſe, it could not have been given in evidence with- 

lead out being ſtamped. ; 

gave An executrix aſſigned a leaſe granted to her teſtator, by Beck, on the 

an indorſement on the back of the indenture, in the follow- — * 8 

olely ing words: © I aſſign all my title to this garden, with a rol- Te. 2 Gee. z 

work ler equipped with iron, to Mr. Thomas Pennington, for {ix BR. 5 Bur 

e l- guineas, received qth May, 1744, Elizabeth French.“ The 2627. 

n hu laid writing was neither ſealed or delivered by the ſaid Eltza- 

s her : 

r, on — — — —' 

lait : 8 8 

6 (1) See the other point made in this cauſe in p. 13, ſupra. 

une, (2) But as ſuch a writing is evidence of an agreement, it muſt now 
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beth French, nor ſtampt according to law: afterwards Pa. 
nington, by writing under his hand, indurſed, on the back of 
the aforeſaid indenture, the words following: viz. « I aflign 
all my title to the garden within-mentioned, to Mr. Job; 
Fry, Ge Al. ſterling, received of him the 22d of Februar, 
1749, Thomas Pennington.” The ſaid writing was alla 
neither ſealed nor delivered by the ſaid Thomas Penningtm, 
nor ſtampt according, to law. Per Curiam, If the indorſe- 
ment by the executrix carried a legal intereſt in the term to 
Pennington from Elizabeth French, and Pennington's indorſe- 
ment to Fry had a like effect; then Fry had the whole leafs 
in him: and by the ſtatwie of frauds, 29 Car. 2, c. 3. H 4. it 
may be aſſigned by a note in writing, and ſuch a note in 
writing need not be either ſealed or delivered, or ſtampt, as 
a deed muſt; and Lord Mansfield mentioned a caſe in Tr, 
Ter. 1755, 28 & 29 G. 2. between Farmer, on the de nie 
of Earl, and Rogers, 2 Hilſon 26. wherein it was reſolved, 
« That it appears by the ſtatute of frauds and perjuries, 
„ that a leaſe for any term of years may be created by 
& writing without Foo and thar the ſame may be ſurrender» 
ed by deed or note in writing, and the Court held that 
„there was no occaſion for any ſtamp duty upon the note or 
4 indorſement, it not being a deed ;”” ſo in the preſent caſe, 
the legal intereſt in this term might be aſſigned by a note in 
writing.—Poſtea to plaintiff, 

In an action of covenant for not repairing certain pre. 
miſes, the declaration ſtated in ſubſtance, „ That one 
« Thomas Grice demiſed the premiſes in queſtion to the de- 
fendant, for a term of twenty-one years, and afterwards 
« the fee- ſimple of the ſame premiſes were by deeds of leae 
and releaſe duly conveyed to John Scott and Robert Scat, 
c andthe heirs and aſſigns of Robert Scott for ever; but never- 
* theleſs in truſ for the ſaid John Scott, his heirs aud aſſigns 
“ for ever: CONCLUDING (without averring the death of 
& Robert Scott), by means of which ſaid premiſes, the /atd 
« John Scott became, and was and ſtill is ſeized of, and in the 
« ſaid reverſion in his demeſne as fee: to this there was 
a general demurrer and joinder therein; the ſpecial cauſes 
having been abandoned, the caſe was argued as on a general 
demurrer ; and Eyre, Cn. J. delivered the opinion of tat 
Court, That the declaration was bad. — The queſtion 15 
& Whether the plaintiff has ſhewn in his declaration 2 ite 
to ſue as aſſignee of the reverſion ?”* that title is to be col- 
lected from the operation of law on the deeds which ar? 
ſtated; and ic is moſt clear, tat the operation of law upN 
thoſe deeds, is to conſtitute John and Robert Scott joint al- 
ſignees; the effect of this is, that the defendant's covena!!s 
in the leaſe from Grice, became alſo, by operation of law, 
contracts with Jen and Robert Scott jointly ; and that > 
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auſes of action to them ariſing out of theſe contra cs, muſt 
blow the nature of the contracts, and muſt ari e to John 
ul Robert Scott jointly : now John Scott has declared on a 
covenant made with Fobn and Robert Scott, and has ſup- 
zoled himſelf capable of ſuſtaining an action alone for the 
reach of it, but this is fundamental y wrong.—lIt has been 
woved, FIRST, That Robert Scott appearing to be a ruſtee 
for John Seott, his title cannot be ſet up againſt the ceſlui gue 
0 and SECONDLY, That if it can, it muſt be by plea 
n abatement, and by that mode only: on the firſt of theſe 
points we have had no difficulty; it appearing by the plaintiff's 
wn ſhewing, that Robert Scott was made joint aſh; nee 
with 7obn = (to which, if it were neceſſary, might be 
added) for purpoſes which require that thr legal eſtate ſhould 
remain in Robert Scott, and we cannot by any preſumption, 
or by any rule of law, take the legal eftate out of him during 
li lifetime; it is not that the defendant ſets up the legal eſtate 
of the tru.iee againſt the ceſtuz que truſt, but the ceſtui que 
tu? himſelf has jet it up as part of tis own title; on THE 
cob POINT we have pauſed, not in reſpect of any diffi- 


| = n — azainſt the point as it was itated, but ou a 


queſtion, which the reaſoning in ſome of the numerous 
ales which have been alluded to in the argument, has iug- 
reſted, namely, 4 Whether on a general demurrer to a de- 
claratiou of this kind, it can be 1:mended in ſupport of the 
* declaration, that the joint=tenant, not a party to the action, 
„i dead?“ in which event, the whole — eſtate would 
ite in 25 Scott, and he alone might ſue. In the great 
bulk of the caſes where it has been holden, that if there ar. 
wt proper parties to a record, advantage muſt be taken of it, 
ya plea in abatement, the objeCtion has been that other per- 
bus ought to be made 2 with the defendant on 
rcord; and there is an eſſential difference beta een theſe 
ales, and caſes where the objeCtion is, that there are not 
lie proper parties plaintiffs in the ſuit; many plaintiffs can 
e but one right, having but one intereſt and one caufe of 
Kion ; which ought to be, and is indiviſible, admitting but 
0 one ſatisfaction: but if in the nature of the thing, if on 
te principles of law or authorities, it could be that a man 
ould derive a ſeveral intereſt out of a joint obligation to 
wnſelf and others, and that plaintiffs could ſue — 
br their portions of one right, it is moſt obvious that it 
muſt vex and haraſs defendants extremely ; that this cannot 
de, appears from Slingſbie's caſe, 5 Co. 18. and from Ce. 
Lit, 180, b. which ſhew that joint-tenants muſt plead and 
& impleaded jointly z whereas in the caſe of defendants, in 
rlpect of the farisfation they are to make to the plaintiff, 
Us exactly the ſame aye. 47 mt they are ſued ſingly, or 
ih others, for every iudividual co-defendant is yltynately 
Yor. I, 11 liable 
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liable to the whole demand, and execution may be had 
againſt any one. In Rice v. Shute, 5 Burr. 2613 (1), 
Lord Mansfield ſays, “ every partner is liable to pay the 
whole; in what proportion the others ſhould conttibute, is 
a matter merely amongſt themſelves ;”” there is therefore 
more of form than of ſubſtance in the objection, that other; 
ſhould be made co-defendants; however the writ ſhall abate 
that has not made all the parties c9-defendants, becauſe the 
plaintiff may have a better writ in the ſame cauſe, but th: 
action ſhall not be barred becavſe the plaintiff has in him- 
ſelf an abſolute right to ſue the defendant; the defendant 
can only inſiſt, it he pleaſes, that the plaintiff ſhall ſue 
others with him; and this advantage he may waive, wherc 
the objection does not appear on the face of the record, and 
does waive in that caſe, unleſs he plead in abatement : hence 
it is, that where one of ſeveral joint-obligors is ſucch and 
non / factum is pleaded, the better opinion is, that a defen- 
dint thall not be allowed to object, that there arc other co- 
obligors, for the deed is his, though it is alſo the decd of 
others (2): It is convenient that the obligors thould all be 
ſued together, and therefore the defendant may plead in 
abatement ; but it is not abſolutely neceſſary, and therefore 
he cannot plead in bar, nor can he take advantage of the 
objection on the plea of non eſt faftum, alter oyer. I do not 
mean to enter into the queltion, Whether, if the plaintig 
{tate in his declaration, that the bond was made by two, the 
detendant cannot take advantage of it; but where the decia- 
ration is right upon the face of it, if there be no plea in 
abatement, the defendant cannot take advantage of it after- 


wards : I admit that it has been eſtabliſhed by many cales, 


that in aſſumpſit againſt one defendant, and non-affumpt: 
pleaded, evidence of a contract with more than one docs not 
maintain the iſſue, on the ground, that it does not follow the 
contract in the declaration: but I take the contrary to de 
now fully ſettled, upon the grounds which I have tated, and 
upon very old authorities, whici are taken notice of in the 
caſe of Rice v. Shute, and apply with equal force in d. 
ſumpſit, as in other caſes: Lord Mansfeld lays great ftrets 
on the difhculty under which plaintiffs lie, when they are d 
ſue partners; they know, ſays he, whom they deal with, 
but they do not know who are the ſecret partners; a plain- 
tiff may be nonſuited twenty times before he finds them all 
out, or may be driven to file a bill for a diſcovery ; and there- 
tore he argues, that convenience and the ends of juſtice le- 
quired, that if a defendant would object that others are con- 
cerned with him in the tranſaction, he ſhould plead in abate- 


(1) S:e'p. 3, ſupra, (2) 5 Co. 119. 
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went, and ſo tell the plaintiff whom he was to ſue. This 
raſoning has its weight as to co-partners being made co- 
kfendants, but as to plaintiffs it does not apply; they are 
ander no difficulty of this kind, every plaintiff fade who 
s concerned in intereſt with him, he cannot have a better 
writ given him by a plea in abatement, than he might have 
hd without it; in this, and in other reſpects, the caſe of 
paintiffs and defendants effentialiy differ (1) ; and I con- 
ceive the rule of law reſpecting them is, generally ſpeaking, 
(sith perhaps one (2) exception) different. I tak it to 
have been ſolemnly adjudged in ſeveral caſes (3), and to be 


de known received law, that one co-covenantee, one co— 


obligee, or one joint- comractor by parol, cannot ſue alone: 
in the laſt caſe it is common experience, that where a joint- 
contract appears in evidence on the general iſſue, the plain. 
iff is norduited ; and there are many caſes in the books, in 
wich it has been held to be error for one co-obligee, or one 
co-coyenantee to ſue alone: the conſequence is, that the ob- 
jetion that it is neceſſary to plead this matter in abatement is il/- 
funded. But where it appears on the record, that the plain- 
uff has a better writ according to his own ſtatement, wh 

ſhould the defendant plead in abatement ? The object of a 
plea in abatement is, to introduce on the record ſome new 
h& which can only be done in that manner; but where the 
f& appears in the declaration itſelf, what remains for the 
&fendant but to aſk the judgment of the Court? It may be 
niwered, that the defendant ought to plead the variance be- 
tween the writ and the declaration; but there are caſes 
which eſtabliſh that it may be taken advantage of in error, 
which could never be, if it were pleadabie in abatement of 
de writ : „ Cabell v. Vaughan, 1 Vent. 34. In an action of 
debt upon a bond againſt one, and it «ppears another was 
| jointly bound with him, thereup--n the defendant demurs ; 
* but it was adjudged for the plaintiff, for the defendant 
cannot demur in ſuch caſe, unleſs the other obligor be 
* averred to be living, and alſo that he ſealed and delivered 
the bond; 3 Cro. 494, 544+ Aſcue and Hollingfworth's 
cale, 28 H. 6. 3. and if one be bound to two, one obligee 
cannot ſue, unle(s he avers that the other is dead, in B.R. 
1051. 1068. Levit v. Staineforth.” For the very purpoſe 
preventing the firſt part of the caſe from being miſun- 
&rilood, it adds, that in the caſe of one of - ſeveral co- 


* ' 


ee eee * — —_ 


— 


0 CL 


(1) In Barnard v, Ken::orthy, B. R. H. 24 Geo. 2. Lord Mangfieldfaid, 
* if there are leſs plaintiffs than there ought to be, it gocs to a non» 
at; if leſs defendants, it is only in abatement.” 

(2) See Addiſon v. Overend, in p. 3, ſupra. 

(2) See Strange, 1146, aud Grabam v. Rebertſon, 2 Tex. Rep. 282. 

I y 2 obligore 
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Taylor v. Shum There is no fraud in the aſſignee of a term afliguing over 
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obligors ſuing alone, a different rule prevails from that which 
takes place where one of ſeveral co-obligors is ſued; and 
the rule is, that which goes the whole length of deciding 
upon the only doubt which could be — in this caſe, 
« JF hether on a general demurrer it could be intended that a 
co-covenantee was dead, in order to ſuſtain the declaratiin; 
if one be bound to two, one obligee cannot ſuc, unlels he 
avers the other is dead.” He mult recover upon his own 
ſtrength; he muſt ſhew that which is neceſſary to make out 
his tit e; having by his own ſhewing given the legal eſtate 
to himſelf and another, he muſt take upon himſelf the bur- 
then of diveſting that legal eſtate in the other, and veſiing 


it in himiclf; he muff aver that he is dead. The cafe ot 


Cabell v. Vaughan, is alſo reported in 1 Sider 421. by the 
name of Chappel v. Vaughan; and in the ſame book, 238, 
Oſborn v. Cuſborn, it is (tated to have been laid down as a 
rule, concerning the bringing debt on obli-ations, that if an 
obligation is made to three, and two bring the action, they 
ought to ſhew that the third is dead : theſe caſes though 
they ſtate a rule, do not ſtate in what manner advantage is 
to be taken of it, which it may be ſaid, ought to be by plea 
in abatement ; but Eccle/ton v. Clipſham, 1 Saund. 153. and 
Slingſbie's caſe, 5 Co. 18, b. are deciſive on this head: in the 
firſt the objection was allowed in arreſt of judgment, and 
the party driven to diſcontinue ; in the laſt the objection was 
on error in the exchequer chamber, and for that error the 
judgment was reverſed : theſe caſes were both in covenant, 
and ſo directly in point. This plaintiff, therefore, could not 
ſue alone, and there muſt be judgment for the defendant. 


his intereſt to whom he pleaſes, with a view to get rid of a 
leaſe, although ſuch perſon neither takes actual poſſeſſion, 
nor receives the leaſe. —In DEBT ſor rent againſt the at- 
ſignees of a term, the pleas were; 1ſt, That the term did 
not come to the defendants by aflignment and iſſue thereon ; 
2dly, That the defendants did not by virtue of any aſlgn- 
ment enter into, and become poſſeſſed of the premiſes and 
iſſue thereon ; 3dly, That before the rent was demanded, 
or any part of it became due and payable, the defendants 
aſſigned. Replication, That the aſſignment to Biſbep was 
by fraud and covin, with intent to defraud the plaintiff, and 
iſſue joined. theregn.-Qn the. trial it appeared, that one 
Sibley had mortgaged the leate to the detendants, who en 
his hecoming, inſolvent, and abandoning the premiſes, toe 
poſſeſſion aud pid the rent up to Chriſtmas, 1795; at which 
time they offered to ſurrender the premiſes to the plaintifl 
and on his refuſal to accept, aſſigned over to lar: Bijhe, 
who was afterwards not to be found: there was a verdict 
for the plaintiff, with liberty for the defendant to more t0 
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lt it aſide and enter a nonſuit: a motion for this purpoſe 
n afterwards made, and PER CUR. (after cauſe ſhewn) 
The queſtion is, Whether the defendants could aſſign to 
om they pleaſed, ſo as to deſtroy their own liability ? 
vou have no remedy againſt tie aſſignee, you muſt 
ofe your rent, and get poſſ-ſhon of the premiſes as ſoon as 
wu can: the only caſe in which a queſtion of fraud can 
iſe, and in which a replication per fraudum can be good, 
s where the aſſignor has kept poſſeſſion of the premiſes, of 
which he makes a profit, and has made an affignmeat to 
recent reſponſibility; but even there, if the poſſeſſion be 
wofitable, there will always be ſomething on the premiſes 
vr the landlord to diſtrain ; ſo that it is doubrful whether 
here can ever be ſuch a thing as a fraudulent aſignment, 
ud whether an iſſue on ſuch a point can ever be well taken: 
tis clear, that there is no traud in aſſigning to a beggar (1), 
to a perſon leaving the kingdom, provided the aſſigninent 
| executed before his departure (2); the defendants had a 
neht to diveſt themſelves of the intereſt by the mere forin 
an aſhgnment, which drives the plaintiff to take poſſeſſion, 
Rule abſolute. 


See alſo the title Acriox, head Covenant, and title 
LEASE. 


Attachment for Contempt. 


F. defendant in a penal actian obtain 4 rule to ſtay pro- King, 5. e. v. 

ceedings on paying a ſum agreed upon between him and Clitun, Ea. Ter, 
e plaintiff, it is an undertaking by him to pay that ſum ; 8 — 5 
and for the non-payment of it the Court will grant an at- n 
achment, 

But, in this caſe, where the queſtion was, Whether the Sokes . Woodes 
daintiff, who had obtained the common rule to diſcontinue on fon, Mic. Ter. 
nent of cofts, was liable to an attachment for non-payment 3 5 
+ ob. * * . . 
thoſe colts ? the Court thought that he was not, and diſ- * 
charged the rule for an attachment. 

If an attorney, required to anſwer the matters of an affi- The caſe of 
avi, ſwear in his exculpation to a ſtory highly incredible, e 
ihough he may be liable to an indictment for perjury, if es: 


——  — 


it) Strange, 1221. Suk. $1. 4 mod. 71. 
:) But Buller, J. on the argument of the rule for ſhewing cauſe, 
ad, * If they had executed to a nonentity it would have been no af 
ment.“ 1 Pull, & Boſant. 22. 


298 the 


_— — — — 


694 Attachment kor Contempt. 
Ter. 35 Geo. 3. the facts ſworn to be falſe, yet the Court will grant an at. 
B. R. 6 Ter. tachment: for, Per Cur. It is not ſufficient to af fact à 
Rep. 701. charge in direct terms; for if a ſtory repreſented by the party 
be not ciedible, an attachment muſt be granted. There. 
fore, in this caſe, as the matters ſtated by theſe def-ndants 
appeared to the Court highly incredible, they granted an 
attachment, although the 13 had, by their affidavits, 
poſitively and pointedly denied the charges. 
Walker v. the The Court will not grant an attachment again a peer 
ne paying a ſum of money awarded, notwithſtanding he 
nor, Hil. Ter. DO hy , zcung he 
47 Geo. 3. BR. may conſent on condition that the attachment ſhall lie ia e 
7 Ter, Rp. 171. office for a certain time: for, Per Cur. An attachment 
cannot be granted in this caſe, the defendant being a peer 
. of the realm. 
Knatchbull, bart. Neither will the Court grant an attachment againſt a de- 
Mic, Te 35 fendant for non-payment of a ſum of money under at 
Te-. Rep 445. aw.rd, if he be a member of the Houſe of Commons. 
b 8 The whole of the neceſſary expences of witneſſes, as 
deR. well of their going to the place of trial, as of their returning 
1H. Bug, from it; and alſo during their neceſſary ſtay there, ought (» 
49. be tendered to them at the time of ſerving the ſubpœna: and 
unleſs tuch a tender has bcen made, the Bart will not grant 
an attachment againſt a witneſs for not obeying a ſub. 
pena with which he has been ſerved. 
1 The Court in this caſe, granted an attachment again? 
3 * 1 the defendant for a contempt in cauſing one Cameren to 
2 Black, 1110. be arreſted at his ſuit, while he was attending arbitrators on 
a reference under an order of niſi prius, made a rule of 
court; it being ſworn that this arreſt was on purpoſe to pre- 
vent him from being heard by the arbitrators, and therevy 
to obſtruct juſtice. 

e! The Court granted a rule to ſhew cauſe why an attach- 
ing W ment ſhould not iſſue againſt Lucas and Gibſan (who were 
Ter. 4 Geo. 3. two of Mr. Philips's clerks) upon effidavits which charges 
B. R. 3 Bt. them with a moſt groſs miſdemeanor, in attempting to h- 
15%: fluence the jury, returned to try Mr. JF:ltes's cauſe, by 

ſending them ſeveral pamphlets and inflammarory papers 
and actually preventing two of the jurors who had been 
ſummoned from appearing, by ſending an expreſs to them in 
the middle of the night preceding the day of trial, with 
fictitious letter, ſigned, © Summoning Bailiff;“ acquainting 
them © that the trial was put off,“ when in truth it was not 
put off, but did then come on. * 
W In this caſe, the defendant had referred a cauſe at i; priu 
Wheeler, Mic. to arbitration, and conſented to abide by the award, and no! 
Ter. 2 Geo. 3. to bring any bill in equity: after the award made, he moves 


Fuller v., Frene 


The King v. 


The King 2. 


B. K, 3 3% the Court to ſet it aſide; but the Court thought there was 
1256. 2 Black. l a wet + 
21m. no ground for this, but that it ought to be performed: aftet. 


wards he filed a long bill in chancery againſt the plaintiff . 
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the original action, and alſo againſt the arbitrator; and the 
plaintitf thereupon moved for a rule to ſhew cauſe why an 
atachment ſhould not iſſue againſt him for bringing a bill in 
equity, contrary to the rule of court, and it was granted; 
the vacation then coming on, the defendant filed a ſupple- 
mental bill, ſtating the motion for an attachment, and pray- 
ing an injunction and relief, the plaintiff here (defendant in 
equity) pleaded in bar the rule of this court ; which was al- 
lowed : upon ſhewing cauſe againſt the attachment, the 
Court, from abundant indulgence, heard a ſecond time, every 
ting which could be ſaid to impeach the award: but the 
continued of their firſt opinion in ſupport of the _ 
and made the rule for the attachment abſolute. He was 
ken up upon the attachment, and interrogatories were fil- 
ed; he was examined; and the interrogatories and examina- 
non were referred to the maſter of the crown othee : the 
maſter's report was moved for upon the la day of the term; 
and although it was objeCted that this was irregular, as it 
could not be moved on the laſt day of the term, without the 
previous leave of the Court, yet as the athdavit ſtated all the 
particular facts, The Court ſaid, that in a caſe ſo extraordi- 
nary as this, the contempt being every day increating, the 
Court would diſpenſe with the rule: however, as it uppeared 
that the detendant was not ſerved perſonally with notice of 
tis motion, the Court, for that reafon only, refuſed the mo- 
tion; afterwards the maſter reported him in contempt. - At- 
trwards, upon his being driven to the brink of commit- 
ment, he was forced to ſubmi:z and upon being brought up 
o receive the judgment of the Court, it was referred to the 
maſter to inquire, whether he had procured the bill in chan- 
cery to be diſmiſſed, and alſo to liquidate and aſcertain the 
colts; and the Court adjourned the contiderution of the 
judgment for his contempt, until after the maſter ſhould 
have made his report; immediately after the rule, the defen- 
dant diſmiſſed che bill, and paid 871, 4s. colts. All this being 
now laid before the Cont, nothing remained, according to 
be ordinary courſe of procceding, but for the Court to have 
palled judgment upon him for his contempt. But THe CourT 
was unwilling to puniſh him further, by fine and impriton- 
ment, as he had ſmarted ſeverely , and yet as his contempt 
was ſo obſlinate, they did not care that a flight ſentence 
ſhould ſtand upon their records; therefore they waived giving 
julyment, by conſent, and . nly made a rule that the recog- 
nzance ſhould be diſcharged. 


In this caſe, the Court granted an attachment againſt a Th 


bailiff, for refuſing to make an affidavit ot the ſervice ot. a 


095 


e King te, 
Rudge, Ir. Ter. 
a Geo 3. B. U. f 


ſubpoena upon one H. L. to appear and give evidence before e 432. 


a grand jury, in order to found a motion for an a'tachment 


tor his not appearing ; for, Per Cur. A bailiff is an officer 
TY 4 of 
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of the court; and if ſuch refuſals were juſtifiable, and it wax 
left to the bailiff's option to prove or not to prove the 
ſervice at his pleaſure, parties who apply for juſtice would 
be in a very unſafe {;tuation. | 
Gorlon + Pow. But the delivery of notice of action purſuant to a pens] 
is, Tr. Tr 11 ſtature is no commencement of a ſuit, ſo as to ſubject the 
_— — plaintiff or his agent to an attachment for miſbehaviour pre- 
n vious io the ſuing out of the writ: in this caſe, an attach. 
ment was moved for againſt one M. C. for an attempt to 
compound an offence againſt a penal ſtatute, contrary to the 
ſtat. 18 Elia. The motion was grounded on an affidavit, 
which ſtated, that AH. C. gave due notice that the defen- 
dant would be ſued for certain penalties : and in a private 
letter added, that this might be prevented by paying 5. 
De Grey, Ch. J. and the judges Gould and Nares (contra 
Blaciflone, J.) thought the attachment would not lie; be. 
cauſe when the leiter was wrote, no action was commenced. 
Rule ret uſed. 
The King v. The Court will not grant an attachment againſt a ſheriff 
Lewis, Tr Ter. for negleCting to take à replevin bond; becauſe the party 
3 615 injur may maintain an action; and it cannot by any 
mameans be conſtrued to be an abuſe of the proceſs of the 
Court, or a contempt, which are the ſole grounds for an 
attachment. 


Andrews v. The Court, in this caſe, granted an attachment, in the 
Sharp, Tr. Ter firſt inſtance, againſt the coroners of Middleſex for not at- 
13 Geo. 3. C. B. 


2 Black. 911. taching the ſheriff, againſt whom an attachment direcded to 
the coroners had iſſued, for not bringing in the body ct 
the defendant purſuant to a rule of this Court: and the at- 

TheK.v, tachment was ordered to be directed to eliſors, to be named by 

Peckbam, Tr. the plaintiff, and approved by the prothonotary. 

Cb. e The like was alſo done in another caſe, purſuant to the 

1:18, ñprecedent in the above caſe of Andrews v. Sharp. . 

Davies ex dem. An attachment was granted in the firſt inſtance againſt a 

— v. Doe, tenant in poſſeſſion, on affidavit that he had been ſerved with 

Hg "CB, a rule of Court made abſolute for delivering up the poſſel- 

2 Black. 892. ſion, and had refuſed ſo to do, ; 

The King . In this caſe, it was held, that a motion for an attachment 

the Sheriff of in the courſe of a civil ſuit, a_ to go on the crown {ide of 

1 _ the Court, and the affidavits 

B. R Bot N55 tlie party to be attached.“ 

133. ut afterwards, on enquiring of the officers of the court, 

_ ON the practice was found to be otherwiſe: and in this caſe the 

Geo. 3. By Court declared the rule to be, that till the attachment i ue, 

3 Ter. Rep. 253, every thing mult paſs on the civil fide of the Court: and 
afterwards on the crown ſide. 1 

The King . In this caſe, the affidavits to ſet aſide an attachment were 


Sheriff of Mid- intitled, © the K. v. the ſheriff Middleſex ;”* and it was object- 
dlelex, Mic, Ter, ed, 
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el, that as in point of fact tie attachment had not iſſued, the af- 38 Geo. 3, RR. 
ba its ought to hav? been intitled in the original cauſ:, ac- 7 7: Rep. 439 
cording to [Food v. Webb. But the Curt fad, that as the 
nuchment had been granted, the affidavits were properly in- 
utled, 

The defendants being charged with a contempt, it was The King v. 
moved that they might come in per!onally and acknowledge Eiwar's and 
he contompt ; without anſwering the interrogatories which 8 
were exlibited againſt them. BUT the Court were clear BR. 1 
that this motion ought not to be granted, if vppoſed (as it 2195. 1 4. 
ws by Sir Fletcher ; "oa and others). The att ichment is 37. 
neſne proceſs to bring the party into court, to anſwer to 
nterrogatories to be exhibited: and there is no charge: tuere 
u nothing to plead guilty to till the interrogatories are filed: 
neither are they in contempt till reported fo: when the in- 
terrogatories are filed, if you will then come in and confeſs 
the matter charged therein, you are at liberty to do ſo, but 
not before : if improper interrogatories are adluiniſtered, the 
pert may refuſe to anſwer them, but we give no opinion as 
t the mode of refuſal: there is a difference between an 


| attachment for non- payment of coſts and the like, which is 


n the nature of an execution, and one for an actual con- 
empt, which is only to compel an appearance. 

But the caſe of a reſcue differs from moſt other con- The King v. 
tempts; in this, that here the whole fact is acknowledged, Elkins, Mic. 
and cannot be made more certain than it is by anſwering to e 
ay interrogatories: the caſe would be the ſame, if an at- 4 Bur. 2125. 
achment were to iſſue for a contempt in the face of the 
Court: the Court, in ſuch c:ſes, wants no farther informa- 
tun, In this caſe, therefore, which was an attachment 
iſſued againſt the defendant, of courſe upon the return of 4 
eue by the ſheriff of Wilts, the Court gave the defendant 
kave to come in and ſubmit to a fine, without anſwering in- 
errogatories : becauſe no denial by him, upon ſuch exami- 
mation, could excuſe him, after having been returned guilty 
of a reſcue by the ſheriff, as it wool! by giving an opportu- 
nity to traverſe the return, which in the caſe of a reſcue re- 
turned cannot be allowed. 

However, when a defendant is brought up on an attach- The King v. 
meat for reſcuing perſons arreſted on a warrant for obſtruct- —_— f 
ng exciſe-officers, it is the invariable practice of the Court g R 3 
tv put the defendant to anſwer interrogatories, unleſs the 362. 
poſecutor waive putting them, and in that caſe the Court 
will paſs judgment. 

lt is contrary to the general courſe and praQtice of the The King v. 
Court to give coſts to perſons who pur,c themſelves of con- Plunkett, Ea. 
tempt upon their examinations, in conſequence of attach- * 
ments which have been granted againſt them by the Court, : — l 
% cauſe ſhewn; yet if it clearly appear to the Court, tae 

the 


698 


The King v. 
Hall, Tr. Ter. 
16 Geo. 3. CB. 
2 Black. 11 10. 


Stokes, Ir. Ter. 
14 Geo. 3. B. R. 


f 

f 
| The Ning v. 

ö 
C 4 . 136 


" * 


The King v. 
Ireland, Mic. 

0 Ter. 30 Geo 3. 
ſe B. R. 3. Ter. Ren. 
N 512. 


din... li th. Go. de Y ERIE — OI 
- 
_— _ 1». — 


Attachment for Contempt. 


the proſecutor muſt, within his own knowledge, have been 
ſatisfied that his complaint is ill-founded and vexatious, they 
will order the proſecutor to pay coſts. 

The defendant being arreſted on an attachment, gave no- 
tice of bail for the following day: and it was objected that 
this was not ſufficient notice, not being two days, accord- 
ing to the rule of Court: BUT the Court held, thut the rule 
did not extend to criminal caſes, but it was diſcretionary. 
Reaſonable notice is ſufficient, and theſe bail live in Ha- 
born: nor in criminal caſes, is any juſtification neceſſary: 
the bail, therefore, entered into recoguizances of 20. each, 
and bailed the defendant. 

One in cu ody upon an attachment for non-payment ot 
colts under the flat 5 & 6 W. and M. c. 11. & 3. may be 
diſcharged under the Lords“ Act, * Geo. 2, c. 28. $13. 
The detendant had been convicted of an affault, and ſen- 
tenced to four months impriſonment, which were expired; 
but he was continued in cuſtody on an attachment for non. 
payment of coſts taxed, purſuant to a recognizance entered 
mto by him, on his removal of the * from the 
quarter- ſeſſions. It was moved, that he might be diſcharged 
under the Lords' act. Per Cur. It has long = been ſettled, 
that an attachment for non-payment of coſts is an ex-cution 
in a Civil ſuit; in the preſent caſe, the contempt has no rela- 
tion to the offence committed by the defendant, which as fat 
as public juſtice is concerned, has been ſufficiently purged 
by the impriſonment he has ſuffered; but it arifes upon an 
act of parliament, 5 & 6 . and AM. c. 11. which directs 
* the coſts in theſe caſes to be taxed by the maſter, and un- 
& leſs paid within ten days after demand, an attachment to 


„ iſſue.“ This ſtage of the cauſe is therefore merely of a | 


civil nature, and a matter ſolely berween party and party, un- 
connected with the offence itſelf : therefore as the attach- 
ment is an execution for the debt to the party, whether the 
coſts are taxed by the maſter of the crown-office, or on the 
civil fide, the defendant is equally intitled ta his diſcharge, 
if not the conſequence muſt be impriſonment for life, for a 
rencral- pardon would not extend to him, becauſe the king 
cannot by a general pardon releaſe a civil debt; and no 
other alternative is open: the ſtatutes were made in favour 
of the liberty of the ſubject, and ought always to receive 
a liberal conſtruction. FX 

And as the words of the ſtat, 5 . & . c. 11,3 
are toit / ten days, it has always been underſtood. by the Court 
to mean that the ten days muſt elapſe before the attachment 
can be granted ; otherwiſe, inſtead 

ten days ſuppoſed to be offered by the legiſlature, the panty 
would be liable to an attachment immediately after a demans 


and refuſal. #: 
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tionary. 

in Hol- 

deſſary: * an action by an adminiſtratrix, for 7 ſold and deli- Fitter v. Lane, 

l. each, rered by the inteſtate, on the general iſſue pleaded, the L.. Ter. 12 
1 , . . eo. 4. C.B. 
+fendants gave in evidence, the payment of a fum of money , 29. 

nent ot 0 one J. Anſon, in conſequence of a judgment obtained by 2 t. 834. 

may he tim upon a foreign attachment in London, by producing 

$13. 2 copy of the minutes of the proceſs on the foreign attach- 

nd ſen- nent by the officer who executed that proceſs: and there 

xpired; was a verdict, by conſent, for the plaintiff, with damages 

r nun- 2nd cos, ſubject to the opinion of the Court upon the re- 

entered port of the judge upon a motion for a new trial. The ENE- 

IN the MAL QUESTION in this caſe was, Whether the evidence 

harged ven by the defendants at the trial was a good and ſufficient 

ſettled, (tence to this action, which was brought by an adminiſtra- 

cution tnx for goods ſold and delivered by the inteſtate to the defen- 

0 rela- dants? "The defendant's whole evidence was no more than 

as fat the copy of minutes entered in a boot of the proceedings to 

purged judgment in the city-court on a foreign attachment, where- 

on an by it did not appear that the plaintiff had any notice of the 

directs prceedings on the fereign attachment, or that ſhe was ever 

nd un- ſummoned to appear in the city-court to anſwer to the plaint 

ent to vied againſt her there by 7. Anſon, or that the had any no- 

of a WW tice thereof from the Garniſbees, the now defendants. — 

y, un- luis GENERAL QUESTION, two particular points aroſe, IST, 

ttach- Whether in the caſe of an adminiltrator, a debt due to the 

jer the inteſtate can be attached by foreign attachment, by the cuſ- 

on the tom of London ? or, Whether there is any ſuch cuſtom in 

harge, fact? 2DLY, If there be ſuch cuſtom, Whether that cuſtom 

for a 1s good in point of law? or, Whether the Garniſbees, the de- 

e king ſendants, can avail themſelves thereof, without notice given 

nd no to the adminiſtrator to appear? The caſe was wi, on 

favour two ſeveral days: on the firſt, De Grey, Ch. J. ſaid, cuſ- 

eceive toms of ie cities may deviate from the courſe of the 
common law, but a cuſtom contrary to the firſt principles 

83 of juſtice can never be good: ſo this cuſtom, not to ſummon, 

Court or give notice to a defendant in a ſuit commenced againſt 

nent him, is contrary to the firſt principles of juſtice, and (11 my 

of the | opinion, as at preſent adviſed) cannot be good. The colo- 

party nes abroad cannot make à law contrary to the law of Eng- 

mand land, but they may make any law agreeable thereto, and to 


nent, 


the 
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the principles of juſtice; but not contrary to the principles of 
juſtice. If an adminiſtrator be held to bail in London, he 
ſhall be admitted to a common appearance, upon removing 
the cauſe into this court by habeas corpus ; but that creates 
expence and trouble. After the ſecond argument, De Gr, 
Cu. J. delivered the opinion of the Court, after noticing the 
points made at the bar, as follows: — As to the cuſtoms of 
London, they may cither be aſcertained by a jury, or ceni- 
fed to the Court by the mouth of the recorder ; yet if the 
cuſtom be againſt law, it is void. But admitting there ig 
ſuch a cuſtom in fact, as is now inſiſted upon by the de. 
fendants, and alſo that the ſame is a good and valid cuſtom 
in point of law, vet there is another queſtion in this caſe; 
and that is, whether there appears upon the ſtate of this 
caſe to be ſuch a judgment upon the foreign attachment as 
will authorize the payment of this money to F. Anſon ; tor if 
the judgment be erroneous, it will not warrant the payment: 
the now plaintiff reſiding in the city of London, is ſued in 
London by proceſs of which ſhe has no notice, and does not 
appear, whereupon the officer attaches the money of her in- 


. teſtate in the hands of the now defendants ; that is to ſay, he 


Grant v. Hawd- 


attached the plaintiff by the debt owing to her by a third per- 
ſon ; that is, the officer diſtrains her to appear: if the ap- 
pear, there is an end of the foreign attachment: it is like 
the proceſs in the courts at Weſtminſter, by way of diſtrain- 
ing iſſues to compel an appearance. The evidence of this 
joloment on the foreign attachment, conſiſted only of mi. 
nutes taken from a book kept for that purpoſe ; and- thoſe 
minutes, which the officer read from a paper in his hand, 
were the only evidence of the judgment : and this being all, 
the judgment is erroneous; it is ſaid to be for the default of 
the now plaintiff's appearance; but ſhe made no default, for 
it appears ſhe never was ſummoned, or had notice, which is 
contrary to the principles of juſtice. Per Cur. Judgment 
muſt be entered for the plaintiff. 

Where a cauſe had been referred to an arbitrator, by an 


ing, Kit. Ter 7 order of niſi prius, who awarded a ſum to be paid by the 


Geo. 3. BR. 
4 Tov. Reps. 313. 
(n a.) 


defendant to the plaintiff on a certain day; and at that day 
ſome of the creditors of the plaintiff attached the debt in the 
defendant's hands, and he paid the money to the creditors: 
the Court reſolved, that the rule of niſi privs having been 
made a rule of Court, that this muſt be conſidercd as 2 
ſum of money ordered to be paid by the Court, and ſo coul 
not be attached. Per Lon D Mansfield, Cn. J. The pro- 
ceedings in the ww Fama are erroneous z and the defendant 
cannot be allowed any thing in reſpe&t of the ſums paid 


upon the city-proceſs, but he muſt pay the whole to the } 


plaintiff, without prejudice to his recovering the money back 
again from the perſons to whom he has paid it. 8 
07 
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99, where it appeared on a motion for an attachment Coppell v. 
fur not paying a ſum of money purſuant to the maſter's al- Such, Tr. Ter. 
natur, that a judge's order had been made to tax the plain- 
if's attorney's bill (the plaintiff undertaking to pay what 
was due), and that the maſter's allocatur amounted to 3ol. : 
tut before the attorney had demanded the money, a creditor 
o his attached it in the plaintiff's hands : The Court were 
early of opinion that it could not be attached ; for this was 
a judicial 4 

ln an action for goods fold and delivered, the defendant Morris v. Lud. 
pleaded, 1ſt, EE athe: 2dly, a plea of foreign attach- ray Grapes 4 
ment in the mayor's court of London : the plea ſtated the 2 Tn., Black. 
cuſtom to be, «© that if any perſon be indebted to any other 362. 


perſon within the _=_ city, &c.” and the allegation was, that 


one . L. in the ſaid court (1) affirmed a certain plaint 
azain/t the ſaid Samuel (the now plaintiff) in a plea of debt, 
Kc. and that the ſaid J. L. &c. I ſtating the ſubſequent pro- 
«edings. } To this plea there was a ſpecial demurrer, for that 
t amounted to the general iſſue. In ſupport of the demurrer 
was argued that the plea was bad, becauſe It neither aver- 
red that the defendant in the foreign attachment was indebt- 
« to the plaintiff, nor that the debt aroſe within the city. 
In anſwer to the objection, that there was no averment of a 
lebt due from the defendant, it was urged, that ſuch an 
werment is not material; where, as in the preſent cafe, there 
we three parties in the attachment; for the proper point to be 
put in iſſue then is, whether the Garniſbee has money or et- 
fects of the defendants in his hands: where indeed the plain- 
if and the Garniſbee are one and the ſame perſon ; then it 
highly reaſonable, that he ſhould ſhew the conſideration of 
te judgment of which he himſelf is to have the advantage, 
by gaining a priority over other creditors. Ihe Court ſeem- 
ed to admit the diſtinction made between the caſe of the Gar- 
hee being a third perſon, and that of the plaintiff attach- 
ing a debt in his own hands, as to the neceſſity of averring 
the exiſtence of the original debt : but they were clearly 
of opinion, as the * had ſtated the cuſtom to be, 
that © if any perſon be or hath been indebted, Sc.“ it ought to 
have been ſtrictly purſued ; and therefore that the plea was 
hi for want of ſuch an averment : but leave was given 
to amend. 


LO I - 


(1) Without ayerring that the plaintiff was indebted to V. L. 


Attornen, 


—— 7 —— —_ . 
_ 


—_ — 


| 


| 
U 
| 
z 
i 
i 
T 
N 
. 


Attornep. 


Neicher's caſe, Mhat perſons may | FLETCHER was, by an article 20. 


Hi. Ter. 11 
Geo. 3. C. B. 
2 Black. 734. 


Carter's caſe, 
Tr. Ter. 14 

Geo, 3. C. B. 
2 Black, 957. 


be admitted. amped, on 6th Auguſt, 1760, ar- 
ticled to an attorney of Yorkthire (in whom th: tather, who 
was a tradeſman, entirely confided), for three years and an 
half, to ſerve him as a clerk, and to do his other work 
on Gch February, 1764, he left his maſter, and lived as a 
clerk with an attorney in London for two years, but was 
not articled : from thence he went to another eminent attor- 
ney ; and afterwards, from Trin. 1767, to Michaelmas 
1768, lived as principal clerk to a Mr. Search, at a falary 
of ſixty guineas per annum, and was intruſted wita all his 
buſineſs ; 29th . 1767, he was articled to an attorney 
for an year and an half, and ſerved the ſame. This cate 
being fully verified by affidavits, THE Cour, viz. De 
Grey, CH. J. and Gould, Blackſtone, and Nares, Juſtices, 
thought there was ſomething ſo very ſpecial in the circum- 
ſtances, the eſſential parts of the duty required by the ſta- 
tute being performed, that to deny an admiſſion would be 
puniſhing the ſon for the confidence repoſed in the firſt maſ- 
ter by the father; and therefore though they declared «hat 
this ſhould be no precedent for ſupineneſs, they directed him 
to be admitted; the articles being previouſly ſtamped. 

So, where one Carter was articled on 25th March, 1755, 
as a clerk to an attorney for five years: and an affidavit of 
the execution of thoſe articles was regularly filed, and now 
produced, the articles themſelves being loſt : and it further 
appeared, that at the end of a year and an half he left his 
maſter by conſent, on account of his inattention to buſinels, 
and then ſerved another attorney, but without articles for nine 
months, after which he ſerved another attorney for ſeveral 
years, and then another, to whom he was at length, 181771, 
articled for three years and an half, which he duly ſerved. 
Tu Cour, conſidering that this man had been educat- 
ed in the profeſſion for a courſe of nineteen years, had been 
regularly articled for five years originally, and afterwards 
for three years and an half to make up the deficiency of hi 
firſt ſervice; and that the intermediate time had been ſpent in 
the ſame manner as if he had been under articles—thought 
it a caſe of equal hardſhip with that of Fletcher, and directed 
him to be admitted an attorney, 
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ad tranſacted the buſineſs of two attornies, Meſſrs. X. an 
4 xs their third clerk, with great aſſiduity and ability: for 
tie laſt five years, he was privately articled io A. and dur- 
ig that time received no wages from him, but continued to 
receive wages from K. to whom the articles were a ſe- 
vet: he uſually worked from fourteen to eighteen hours a 
r, and did all 4's buſineſs without any neglect of K's, 
md lodged in his own houſe with his wife and family; after 
te was admitted, a motion was made to ſtrike him off the 
roll, as having been colluſively and irregularly articled to 4. 
Tur CourT were of opinion, That, upon all the circum- 
fances, the articles and ſervice were ſufficiently regular, and 
herefore diſcharged the rule. 


But in this cafe, where an application was made to ſtrike xc pac Hill, 
Hill off the roll, on the ground of his not having ſerved a Hil. Ter. 38 


Ed. 3. 7 Ti 


regular clerkſhip; and upon ſhewing cauſe, the facts ap- 
pared to be thete : previous to the year 1791, he ſerved as 
1 writer to an attorney, living at Birmingham: in January, 
i791, he articled himſelf to Hughes, an attorney, who then 
lied ſeven miles from Birmingham; but as . was 
bout removing thither, and as moſt of his buſineſs lay there, 
t was conſidered more convenient for Hill to remain where 
he was, till Hughes ſettled at Birmingham, which he accord- 
ugly did, and continued to write for his old maſter for ten 
months after he was ſo articled to Hughes; but during that 
ime he alſo occationally did Fughes's buſineſs in Birming- 
ham; and at the end of the ten months, when Hughes re- 
moved to Birmingham, Hill went and reſided with him al- 
gether, PER CUR. The act 2 Geo. 2, c. 23. prohibits any 
ferlon to be admitted an attorney, un'eſs he thall have been 
dound by contract in writing, to ſerve as a clerk to an attorney 
or hive years, and ſhall have contin»ed in ſuch ſervice for the 
id term of fave vears; now if this kind of ſervice were 
leemed ſufficient within the act, why might not a ſervice with 
i perſon of any other occupation, by the conſent of the 
naſter to whom he was articled, be deemed ſufficient ? It is 
Tue that in the preſent caſe, Hill might have been improv- 
ag himſelf as much in his profeflion, as if he had ſerved 
us own maſter, but as the act requires him to have ſerved 


ol. ” . * 
de perſon to whom he was bound, and to have continued in 
jc ſervice for five years, he cannot be ſaid to have done 


lo during ten months of the time, when he was ſerving an- 
her perſon at the diſtance of ſeven miles. However hard 
" caſe may preſs on this individual, we muſt not make the 
aw bend to our withes, but muſt ſce that there has been 
lech a ſervice as the act requires, but that does not appear 


vhave been performed in this inſtance. Rule abſolute. 4 
$ 


7 


Pjunt had been fourteen years a writer to attornies, and Blun!'s cafe, Te. 
d Ter. 11 Ces. 3. 
C. B. 2 Black. 


764. 
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704 Attorney. 
Medowcroſt . As it is ndt neceſſary under the ſtat. 2 Ges. 2. c. 23. that So in 
r an attorney ſhould be adinitted in the ſame court in which he U chan 
CB 1 Hen, occaſionally acts; that ſtatute allowing an attorney admitted 32 
Black. 50. in one court of law, to act in another, by conſent of an! 22 
attorney of that other: ſo alſo a ſolicitor admitted and in- irh notic 
rolled in chancery, is in like manner entitled to practice 0 Fayme! 

. 1 11 ö 

the equity fide of the exchequer; but a conſent is unneceſ- * the def 
ſary in courts of equity, where the proceedings are ia the he plainu 
names of clerks in court. iction ON 
rs oſs Ea, If an attorney is ſtruck off the roll on his own applica- Þ ent the n. 
A.: — tion, and afterwards called to the bar, the court will not of the defe 
114. ive him leave to be again put on the roll; there being 1 won, whit 
inſtance of a harriſter being admitted an attorney ; he muſt l e 
firſt apply to his ſociety to be diſbarred. 25 Jaintift, a 
Prounſall's cafe, If an attorney be convicted of felony, the Court wl be coſts 1 
i ſtrike him off the roll, though he has been burnt in the cr on 
$29. hand, and ſuffered impriſonment purſuant to his ſentence. er ei with p 
Lord Mansfield, We have conſulted all the judges, and the; rule wa 
are u:animoully of opinion, that the — 22 havins ray the p 
been burnt in the hand, is no objeCtion to his being druck n ot tl 
off ihe roll; and it is on this principle, that he is an vuht 3 lde v 
per ſon to practice as an attorney; it is not by way of pu- te 
nichment, but the Court in ſuch caſes exerciſe their diſcte- RY 
tion, M hether a man whom they have formerly admitted, is wubted, v 
a proper perſon to be continued on the roll or not. = party's 
Fx harte il On an affidavit of the due execution of certain articles, 446. re 
= Son bearing date 10th October, 1769, whereby Hill was bound ras made 
3. Bl. 2 Black. ©? Horgrave, and upon Hill's atf davit of a due ſetvice un- ad coſts 
591. der ſuch articles, he was admitted an attorney: afterwards junnff, a 
it appeared by the affidavit of another attorney, of the name 4a wands 
of Letcefler, that Hill, on 11th October, 1773, was an ap- aty tne pl; 
prentice to a hatter, and then being releaſed from his ap- * the 1 
prenticeſhip, was articled to Leiceſter as his clerk, for ſeven Wini hie 
years: that ſome time afterwards he abſconded from his ſcr- in what 
vice, and procured himſelf to be admitted as above: on 4 b appear | 
rule to ſhew cauſe, why Hill ſhould not be ſtruck oi the ment 
roll, and an attachment go againſt Hargrave for collution ; 2 
The Curt, after cauſe ſhewn, made both rules abſolute. Wonzing 
Macpherſon v. The authority of an attorney.) A party in a cauſe cannot =. mf 
— : you e his — without the leave of the court, there- var OY 
B. N. — ore in this caſe, the defendant having given eight notices WM. ... ant d 
26a, © of juſtification of bail, and four of them in this term by Bl. «rs tub 
four different attornies, and without having obtained leave hob 
of the court to change his attorney : The Court (the jul- Aww 
tification being oppoſed on this ground) would not per- v3. af 
mit the bail to 2. but they refuſed to allow the coſts Wticated 
of enquiring after ſo many bail, though it were mentioned s nt 
to be the rule in the common pleas to allow coſts in duch TT 0 
A Bs Bo 


caſes. 


* 
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do in thecourt of common pleas, where the defendant Kaye v. De 
ud changed his attorney without leave of the court, and Matos, Mic. 


Ter. 29 Geo. 3. 


we notice of juſtifying bail by his new attorney ; it was Cg. 2 Blat 
jeld irregular, and that the plaintiff was not bound io accept 1323. 


fuch notice. 
Payment of the debt to an agent in the country, employed to 


Yates . Frec- 


ler the defendant, by the plaintiff's attorney, is not payment to kleton, Hil. Ter. 


eo. 3 B R. 


aint ' ne: is, Thi 2 
be plaintiff, though payment to the attorney 18, I his was an 2 Dong. 622, 


chon an a note of hand ; the plaintiff 's attorney in town, 
t the note to an attorney et Coventry, to demand payment 
of the deftendant; and on default, he ſent hun down a writ, 


won which the defendant was held to bail: the agent in the 


ery atterwards got an aſſignment of the bail bond to the 
Jainciff, and ſome time afterwards recovered the debt, and all 
te coſts incurred : the agent in the country not paying the 
noney over to the — or his attorney, the bail was ſerv- 
«with proceſs and notice of declarations on the bail bond: 

ule was obtained, calling on the plaintiff to ſhew cauſe, 
nur the proceedings on the bail bond ſubſequent to the p iy- 
nent of the debt and coſts by the defendant, ſhould not be 
aide with colts, and all further proceedi gs ſtayed. Per 
A later cauſe thewn) An agent employed to ſue, is not, 
twrefore, authorized to receive payment: it was formerly 
wubted, whether payment to the attorney was payment to 
. party, though it is now ſeitled to be fo. The agent not 
ling made any exculpatory athdavit, an abſolute rule 
xs made, that upon payment by the defendant of the debt 
ul cots (the coſts of this application excepted) to the 
intff, all further proceedings thould be ſtayed: and that 
de agent thould pay the debt and coſts to the defendant, and 
lo the plaĩmiff's colts of this application to him, on or be- 
we the 1ſt of March, otherwiſe an attachment to iſſue 
want him. 


In what caſes compellable to give cvidence.| A ſubpoena The x. +. 
v appear before the grand july, and give evidence upon an Dixon, Ea, Ter, 
alictment for forgery, had been ſerved on the defendant $ Geo. 3. B. R. 


$h0 was an attorney) with a duces tecum of certain papers 
flonging to his client Peach, who had produced them be- 
va miſter in chancety as vouchers to his account, and 
ich were returned to the defendant as his ſolicitor: the 
**ndant did not appear before the grand jury in obedience 
„alis lubpœua, and a rule to ſhew cauſe, why an attach- 
1 ſhouſd not iſſue againtt him was obtained. The Gurt 
ter canſe ſhewn) were clearly ot opinion, That Dixon 
Wd give no other evidence, but of what had been com- 
aicated to him by his client in confidence ; and therefore, 
was not compellable to produce theſe papers againſt his 
dead in order to prove him guilty ot a forgery: and that 
Vol. I. 2 2 inſtead 


- =— 


3 Burr. 1687. 


[ 
' 
| 
; 
| 
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inſtead of producing them againſt his client, he ought to N 
have, immediately upon receiving the ſubpœna, delivered 


them up to his client. 
Hooper 11, Har- So, in this caſe, where the defendant had obtained a ver- 


court, Mic, Ter. 1; . : * ke a | py, 
31 Gro. 3. CB, dict; a rule was obtained to ſhew cauſe, why the plaintiff's 


1 Hen, Black, attorney ſhould not inform the defendant's attorney of the 

334. place of abode of the plaintiff: but The Curt were of opi ion, 
That the application ought to have been made in a more 
early ſtage of the cauſe ; and that it came too late afier ver- | 
dict: an attorney not being obliged to expoſe his client to be 
taken in execution. Rule diſcharged. 

Doe ex dem. But if a defendint's attorney, who is a ſubſcribins wit. 

J»pp v. An- neſs to an agreement upon which the plan tiff brings his 


d'ews, Tr. Ter. 


oY 


4 


41%; 


1$ Go. 3. B. R. ejectment, refuſe to give evidence of his atteſtation, pon 


being ſerved with a ſubpœna for that purpoſe, whereby the 
plaintitt becomes nonſuited, the court out of which the te- 
cord iſſued, will on motion grant an attachment gainſt him 


Coup. 845. 


tor Per Lord Mansfield, by atteſting an inftcument, a men | 
piedges hunſelt to give evidence of it whenever he is caled 


upon; that he was aitorney to tac other fide, is no reaſon 
for breaking his engagement with the plaintiff; an attor 
ney has no privilege to refute to give evidence of mater; 
tacts: an attorney has been obliged to prove his client 


4A. 


EY 


having ſworn and ſigned the anſwer, upon which he Was! 
indicted for perjury. The judge who tried the cauſe wou!! | 


have been watranted id committing this man, as he was pre- 
ſent in court, and refuſed, though he has taken the more 
prudent method of leaving the matter to the Court. 


Cobd-n v. Ken- 


So an attorney is not reſtrained by any rule of law from 


enck, Mic. "Yer. giving evidence of a converſation between him and his 


12 Geo. 3. E. R. client, touching the juſtice of his ſuit, after a writ of en- 
4 der. Re. 431. 


promiſe thereupon. 


note for 150. againſt the pretent plaintiff as the maker; in 


which cante interlocutory judgment had been ſigned, and af 


writ ot enquiry executed; atter which the cauie wis com- 
promiſed by Cobden's paying part, and giving a Warrant Ot 
attorney to contels judgment for the reſidue of the 150. (1). 
Before this became due. Kendrick told Allen, who was lis 
attorney in tliat ſuit, that he was glad ir was ſettled, tor that 


4 __ — 
—ͤ——— . — — ——— — —— — ——— — — - — —— — — 


(1) Another objection was taken at the trial, that this afion 7 
in effect to put the ſame ſum ia litigation a ſecond time, which h d 


ury executed on an interlocutory judgment, and a com- 
An action had been brought ſome tine 
before by the preſent Cefendant, as indorſer of a provntlory ff 


* . 
o 


— 


deen recovered in the former action by Kerdrice againſt Coden ; r 
Lord Kenyon overruled it; on the ground that the money hod been paid 


ander a compromiſe, and not under the judgment of a court. 
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de had only given rol. in caſh, and his promiſſory note for 

+ and that he knew it was a lottery tranſaction. This ac- 

ton was now brought to recover back the money ſo paid, 

ea the ground of want of conſideration ; and in proof that 

tit was known to Kendrick at the time he took the note. 

Hen was called as a witnels at the trial, and chjected to; but 

Lord Kenyon admitted him; and a verdict paſſed for the 

inf, Afterwards the ſame objection was taken on a 

motion for a new trial, Per Curiam: The difference is, 

whether the communication were made by the client to his 

torney in confidence, as inſtructions for conducting his 

cauſe, or a mere gratis diffum. The former was not the 

te here; on the contrary, the purpoſe in view had been | 
already obtained; and what was ſaid by the client was in 
exultation to his attorney, for having before deceived him as 
well +5 his adverſary, and for having obtained his ſuit, Rule 
refuſed, 

But this privilege is confint d to counſel, ſolicitors, and at- wilſon v. Raf. 
ves, when acting in their reſpective characters, and can- tall, Tr. Ter. 32 
it be extended to others though profeſſionally and confi- we 1 
batially employed. This action was brought againſt 8 
kfendant, to recover penalties upon the W for 
Thing voters at the election for Newark-upon- Trent, by 
imlelt and his agents, among whom was one V. Handl-y, 
ar the trial I. Handley was called as a witneſs, and exa- 
mined as to certain letters which he had received from the 
Efendant, which he had had notice to prod: ce with his ſub- 
Mena: he had them not, however, to produce, but gave this 
Kcount of them; that as to part, he had reſtored them to 
ie defendant before his ſubpœna; as to the reſt, he had 
gen them to a Mrs. Elizabeth Handley at her deſire, with 
idrection to deſtroy them after the had read them. That 
7... unce endeayoured to procure them again, for the 
vs 15 Tl purpoſe of deſtroying them, but ſhe had refuſed to give | 
„„en up to him again; and he knew not whether they | 
were di tree or not. Two of theſe letters related to 


UuTy—y —Päi — —— — 


_ 


— — 


"Ts Wy tbe ſ:bjet of the election. The witneſs was then aſked 
(1). Tl ic cents of theſe letters, but that was objected to, 
* s the perton in whoſe hands they were, might be called 
ters produce the letters, or ſay what was become 

"MH ' them, and the objection was allowed. Mr. B. Hand- 


an attorney, was then called, who faid, that he had 
de letters in queſtion, which he had received from Mrs, 
10 Hadley; and that Mr. V. Handley was at that time under 


- — —— 0 
- 


n u 

1 * | 8 protecution for brivery. and he wiſhed to rencer him | 
4” hat aſſiſtance he could. That Mrs. H. had deſired him to 

1116-48 L * 4 
roy the letters, but he ſtil kept them. That there was 


een now depending againſt Mr. . H. but the two 
; 2 2 2 years 


— 
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ears were not yet expired. The letters were not (that he 
Lew of) put into his hands with Mr. V. H's privity ; but 


he had k pt them with his privity and conſent. Mr, j7 | 
H. had indeed deſired him to 4 them, but he had not 


done ſo, for the lame reaſon as he had not complied with the 
like requeſt from Mrs. F.; namely, that he had ſoon after 
the election ſtated, that Mr. V. H. acted only under the 
direction of Mr. Raſall in the election buſineſs. He fur- 


ther ſtated, that he was not then concerned in carrying on! 
4 « 


any ſuit for V. H. that he never was attorney in any action 
of indemnity, that he had been applied to by Mr. V. H. 
to be concerned, but had declined it, giving as a reaſon that 
he was under-ſheriff and a material witneſs in the cauſc, 


That he had not employed J. H.'s attorney for him, but 


that . H. had conſulted him in his profeſſion as a confidential 
perſon ; and had applied to him both before and after he had 
received the letters. He had diſired the witne/s ts conſult with 


his attorney, which he had done, as well as with W. H. Hin- 


74 The letters were communicated to him in conſeguence of 


the defendants conſulting him pre mali. The u itneſs ob. 


1), and the learned udp; 


jected to produce the letters 


thought he was not bound fo to do. Mr. H. Handley, be-! 


ing then called up again, and aſked as to the contents of 


thoſe letters, refuſed to anſwer the queſtion as tending to 


crimate himſelf, which objection was allowed by the judge. 


"The plaintitF then went into other evidence (among!t which 
was parol evidence of thoſe very letters) of the acts of 
hiiherv, which were ſtrongly proved, and were not ins 
peached by any contradictory evidence; the jury, however, 
found a verdict for the defendant. And a rule i was 
granted to ſhew cauſe, why there ſhould not be + new trial, 


on the ground of miſtake in the judge, in contidering tu 


B. Handley was bound by his character of attorney to with- 
hold the letters required to be produced in evident. Pun 
Cur1aM (after argument), The doQtrine of privilege was 
fully diſcuſſed in a caſe betore Lord Harwicke, The privt- 
lege is confined to the caſes of counſel, ſolicitor and ate 
but in order to raiſe the privilege, it mult be proved, that tne 
information, which the adverie party withes to learn, wa» 
communicated to the wiineſs in one of thoſe character's; 
tor if he be employed merely as a /eward, he may be *: 
mined. It is indeed hard in many caſes. to compel a fiend 
to diſcloſe a confidential converſation, and it would be well 


— — 


— — — 


—G—— — 


(1) Ir was underſtood nd argucd upon at the bar, and % ae 
hy the Court, that the objeAtion made by the witnels to ric provuet 
of the letters, was on the foundation of his character dt attorney,“ 
which he conccived himſcli bound to withhold them. 
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by law ſuch evidence could be excluded. It is a ſubject 


of juſt indignation where perſons are anxious to reveal 
hat has been communicated to them in a confidential 
manner. The privilege of not being examined, is the pri- 
lege of the party, and not of the attorney, and that privi- 
lege never ceaſes at any period of time. In ſuch a caſe ii 
i; not ſufficient to ſay, that the cauſe is at an end; the 
mouth of ſuch a perſon is ſhut for ever. The diſtinction is 
now well ſettled, that the.privilege extends to the three caſes 
enumerated at all times, but it is confined to thoſe caſes 
cu. There are caſes to which it is much to be lamented, 
tut the law of privilege is not extended; thoſe in which 
medical perſons are obliged to diſcloſe the information which 
they acquire by attending in their profeſional characters. | 
This point was very much conſidered in the Ducheſs of 
Kingſton's caſe, where Sir C. Hawkins, who had attended 
the ducheſs as a medical perſon, made the objection him- 
ſelf, but was overruled, and compelled to give evidence 
22ainſt the priſoner. The queſtion therefore here is, 
Whether B. Handley were privileged with reſpect to any 
perſon, As to V. Handley, he certainly was not; for he 
nid that the witneſs neither was, or could be his attorney, 
becauſe he was at that time acting as under-ſheriff, Nei- 
ther was he privileged as to this defendant for the fame rea- 
FL ſon; and though it was ſaid that the defendant (by V. 
* Handley) Pane off him in his proteſſion as a confidential 
zm⸗ perſon, the meaning of that was, that as B Handley was 
ever. more converſant with buſineſs of this kind, than thoſe who 
were not of his profeſſion, 7. Handley conſulted him, but 
trial. ad not employ him as an attorney. But it was contended, 
un an the part of the plaintiff, that ſuppoling the witneſs were 
1 pnivileged in any action in which VJ. Handley was a party, 
Pn tie privilege did not extend to this action againſt Ra/tall. | 
Was but if he were privileged, ſo as not to be examined to par- | 
rivi- ticular points in any action againſt . Handley, he could 
T not prove the ſame facts in an action againſt any other 
t the perſon. For the nature of this kind of privilege is, that 
unde attorney ſhall not be permitted to diſcloſe in any action i 
lens; mat which has been confidentially communicated to him as 
. mattorney. However, as B. Handley was neither the attorney 
ien! dt . Handley, or of the defendant, he was improperly pre- 
woll rented from producing the letters in queſtion. Rule abſolute. 
Privilege of an attorney in reſpect to liens.] Lord Mans- Wilkins , Car- 
— fel in this caſe ſaid, I hat attornies cannot be compelled — Hlil. 
o deliver up the deeds and papers of their clients, till they BR * — 5 
8 are paid; but that the practice in that reſpect is not very 104. 
y, df ancient; that it was eſtabliſhed on general principles of 
(ce, and that courts both of law and equity have now | 
«aried it ſo far, that an attorney or ſolicitor may obtain an | 


2 2 3 order | 
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Welſh ”, Hole, 


_ \ BR client, for his bill of coſts: if the c come to his hand, 


1 Doug. 238, he way retain to the amount of his bil 


order to ſtop his client from receiving money recovered in a 
ſuit, in which he has been employed for him, tili lis bill 
is paid. Sir James Burrows mentioned to the count, that the 
firſt inſtance of ſuch an order in this Court, was in the cute 
of one Taylor of Eveſham, about the time of a contetted 
election for that borough ; and Lord Mansfield ſaid, he him. 
{elf had argued the queſtion in the court of chancery. 

An attorney has a lien on the money recovered by his 


: he may ſtop it i» 
tranſitu; it he can lay hold of it: if he apply to the Court, 
they will prevent its being paid over till his demand is foris- 
fied: and Lord Mansfield, in this caſe ſaid he was inclined 
to go ſtill further, and to hold, th:t if the attorney gave no- 
tice to a defendant not to pay till his bill is diſcharged, a pay- 
ment by the dutendant after ſuch notice will be in his own 
wrong, and like paying a debt which has been aſſigned, after 
notice: but he thought that the Court could not go bevoud 
theſe limits. Therefore, in this caſe, where the pla ntiff p.r- 
ſonally compromiſed the debt and cofts with the defendant for 4 
. ſum, than was actually due, and executed a relcafe : the 

efendam being called upon by a rule to thew cauſe why he 
ſhould not po y the plaiatiff”s attorney his bill of coſts : Lord 
Mansfield ſaid, the 2ppiication weat to the extent of contro- 
vertiug the vi of a payment o the whole debt and cotts 
to a plaintiff, without the privity of his attorney; and it 
would be too muchi to ſay, that a deſendant thould not trant- 
act the buſineſs of a cauſe with the plaiutiff himſelf, in 2 
caſe, where there has been no notice not to do ſo, from the 
attorney, either expreſs or implied: nothing even like ſaymg, 
„have no ſecurity for my bill,“ or © I ſhall never be 
paid unleſs the plaintiff recover in this attion,—Rule di- 
charged. | 

Griffin v. Eyles, So alſo; an attorney has a lien for his bill of coſts, or 

Hil. Ter. 290 money levied by the ſheriff, under an execution on a judg- 

re 1 ment, recovered by his client; and is emiued to have ut paid 

<q Back. over to him, notwithſtanding the ſheriff has had notice, from 
the party againſt whom the execution 1} ved, to retain the 
money in his hands; and that the Court would be moved to 
ſet aſide the judgment for irregularity ; and notwithſtanding 

a docket has been ſtruck againſt his clieuty wo, after he it: 

covertd judgment, became a bankrupt. 

A rule had been obtained, calling on Mayre, who was © 

attorney, to ſhew cauſe why he ſhould not deliver up on d 

*. Hughes, all the court rolls, deeds, papers, and wi! 


Sir Richard 
Hughes v. 
Mavre, Ea. Ter. * 
29 Geo. 3. B R. t dir 


37. K. 275. ings, belonging to him or his eſtates; on Sir R. Hughes g19:"! 
ſuch SECURITY as the maſter fu“ approve of, to pay © 
money, that the maſter on reference to him, fhould find 10 be Gut 


ta Mayre. It appeared that J/ayre had been concerned #7 
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tie original proprietor of theſe eſtates, in the character ot 
leward and receiver; and had been continued in his employ- 
nent by Sir R. Hughes to whom the original proprietor had 
keriſed them. This ſummary mode of proceeding was taken 
from the urgency of the caſe ; for Sir Richard Hughes having 
deen appointed to a command on the American ſtation, ex- 
pected to receive ſailing orders every day, and was prevented 
rom making any ſettlement of his affairs before his departure 
by the etuſal of Aayre ; who refuſed not merely on account 
of his own demand, but alſo becauſe a Mr. John Bedford had 
aciaim upon ſome part of theſe eſtates under the original pro- 
prictor's will. THE Cov Rx ſaid, That the practice was not 


| uovel, as there was a caſe in Strange (Strong v. Howe, | Stra. 


bei. and 8 Mod. 339.) to the ſame effect; and that it was the 
practice of the common pleas to grant applications of this ſort. 
Accordingly, it was ordered, that the tum of 300l. ſhould 
be paid into the maſter's hands by Sir R. H. out of which 
Mayre's demands were to be ſatisfied. and that MAayre ſhould 
deliver the deeds, &c. into the maſter's hands 2t the ſame 
ime: two days afterwards, on the maſter's report that the ſum 
zool. had been paid to him, and that the deeds, &c. had 
been depoſited in his hands, it was ordered, that upon Sir 
K. H.'s giving ſuch ſecurity as the maſter ſhould direct 
to produce all ſuch parts of the title deeds, court rolls, and 
* other papers, now in the hands of the maſter, as relate to 
the eſtates in which John Bedford is intereſted. to the ſaid 
Jahn Bedford or his attorney, for their inſpection, or in 
any court, at the expence of the ſaid 7% Bedford, the 
* ſaid ſeveral deeds, &c. be delivered to the ſaid Sir Richard 
* Hughes, or his attorney.” 
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In this action, the plaintiff recovered a judgment againſt Mitchel! v. 


lar defendant for 1821. 10s. but the defendant having alſo 


Oldficld, Hil. 
Ter. 31 Geo. 3. 


covered in another action againſt this plaintiff and another; B. R. 4 Ter. Re. 


oained a rule to ſhew cauſe, why the debt and coſts in the 123. 


latter ſhould not be ſet off againſt the judgment in the former 
«ion, ſuggeſting (among other reaſons) that Afitchell had 
ad'iconded : cauſe was ſhewn on behalf of MitchelPs attorney 
in the firſt action; who contended, that as he was not con- 
inued as attorney in the other action, he had a lien for his 
coſts on tue judgment obtained by his client. Lord Kenyon, 
Cu. J. ſaid that this application did not depend on the ſta- 
utes of ſet-off, but on the general juriſdiction of the Court 
er the ſuitors in it; that it was an equitable part of their 
Wnidiction, and had been frequently exerciſed: as to the 
Fncipal point, he obſerved, that the attornies and ſolicitors 
ot the different courts have u lien on all papers in their hands, 
aa judginents recovered, for their coſts; that in the court of 
ancery they were permitted to retain title-deeds for that 

224 purpoſe; 


a2 
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purpoſe ; and he thought it right that the attorney in this 
caſe ſhould be ſatisfied for his coſts before the defe 10ant was 
allowed to make the ſet-off. Buller, J. ſaid, that, thouah this 
Court have ſaid that they will not interfere on the behalf of 
the attorney, and prevent the pluintitf ſettling his own cauſe 
without firſt paying the attorney's bill: yet when the ad- 


wn ge Sr — 


that the at orney's bill is ſatisfied.— Rule abſolute, on de- 
tendant's undertaking to pay the attorney's bill, and on his 
entering a remittitur in the cautie in which this defendant was 
N plaintitf. 

Mortand v. So, where there were two cauſes between theſe pu tties: 
Laſhly, Tr. Ter. and in the firſt the plaintiff obtained a verdict; and in th 
— Hay ® hy ' ſecond was nonſuite(, A rule was obtained to thew cauſe 
441. (n. 4) why the c2ſts ot the nonſuit ſhould not he deducted from the 
ſum given by the verdict in the firſt cauſe: on ſhewing cafe, 
it was contended on the authority of Mitehell v. Olifeld, 
that the attorney tor the defendant had a lien on tae judg- 
ment for jus coſts, In ſupport of the rule, the cafe ct 
Barker v. Braham, Which was decided in the Common 
Pleas (1) was cited; and it was attempted to diſtinguiſh 
the preſent caſe from Mitchell v. Oldfield, becauſe there were 
difterent attoraics in the different cauſes in that cafe, but here 
the attorney was the ſame in both. Bur Lord Kenyon (aid, 
that circumſtance made no difference between the cafes; 
and as to the caſe of Barker v. Brabham, it did not there ap- 
pear that any application was made on the part of the attot- 
ney: that an attorney had a lien en the judgment for his 
colts, which it would be unjutt n the Court to take from 
| him. The rule therefore was made abſolute, with a reſer- 

vation of the attorney's lien. 
Read v. Dupper, So, in this caſe, the principal cauſe of action, which was 
Tr. Ter. 33 for buſineſs done by the piunwiff for the detendant, was 
— wy R. 61 agreed to be referred to the maſter, who awarded a certain 
. K 301. ſum to be paid to the plaintiff, together with coſts. The 
| plaintiff afterwards threatened to take the defendant in exe- 
| cution, unleſs the mon: y due to him was immediately paid; 
whereupon the defendant's attorney, after notice from th 
. d s attzrmes not to pay it to the plaintiff 99 75 . 
cauſe their bill was not ſatisfied, paid the whole ſum to the Par 
tiff himſelf. In coniequence of which, tie plaintiff's at. 
tornies applied to this — in the laſt term, and obtained « 
rule, calling on the defendant's attorney to ſhew caule Why 


ä 


- — 


(1) See page 714, infra. 


verſe party, againſt whom a judgment has been obtained. 
applies to get rid of that judgment, the Court will take cage! 
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»hoyld not be referred to the maſter to ſee what lien the 


' 

, 8 I \aintiff's attornies had upon the debt and coſts recovered in 
h this tis action as againſt the plaintiff himſelf, and why the de- 
alf of knlant's attorney ſhould not pay over that {um to the plain- 
cauſe if attornies. Per Cur. (after cauſe ſh:wn) The prin- 


ie ad- 


ine d. 


E Cac 


n de- 


ele by which this application is to be decided was ſettled 
eng ago, namely, that the party thould not run away with 
te tuns of the cauſe without ſatisfying the legal demands of 
lis atcornzv, by whote induſtry, and in many inſtances, at 


on his whoſe expence, thoſe fruits are obtained. If indeed the 
It Was noney had been paid over bona fide to the plaintiff, before 
wtice rom his attorney of his lien, ſuch payment would 
'Tties have been good; but here the payment was made in viola- 
in the ton of the notice, which cannot be ſuffered. In Felchb v. 
cauſe Bil, Lord Mansfield compared this to the caſe of an aſſign- 
m the ment of a choſe in action, which indeed in legal ſtrictneſs 
ca ſe, tennot be done; but ſtill, according to the rules of equity 
lifield, d honeſt dealing, if the aſſignee give notice to the debror 
judg- o fuch aſſignment, he thall not afterwards be ſuffered to 
iſe of wail himſelf of a payment to the principal in fraud of ſuch 
mmon mice. Rule abſolute. 
19uith So alſo, in this caſe, where a rule was obtained to ſhew Randle v. Fu- 
were cauſe why the maſter ſhould not, upon taxation of the coſts l Mic. Ter. 
- 1 . . 36 Geo. 3. B. R. 
t here n this cauſe, ſet off the ſum of 371. 38. 6d. againſt ſuch & e. x. 436. 
n ſaich cots as ſhould upon taxation be found due from the defen- 
caſes ; WW ot to the plaintiff; and if more ſhould be found due to the 
re ap- aintiff than that ſum, then why upon payment of the ba- 
atlot- ance execution ſhould not be ſtayed. This was founded 
or his WW bon an affidavit, ſtating, that the above-mentioned ſum 
from vas due from the plaintiff to the defendant upon a judgment 
reſer- na former action; and that the plaintiff had already receiv- 
« part of his debr under an execution. = was ſhewn 
h was won an affidavit of the plaintiff”s attorney, claiming a lien 
„ Was won the coſts and damages recovered in the preſent attion, and 
erin rquring to have ſuch hen, which amounted to more than the 


The 
1 Exc» 
| pad; 
wm th 


Jon demanded by the defendant to be ſet off, ſatisfied in the fir /? 
nance ; and ſtating further, that the plaintiff had abſcond- 
& and that the attorney had no other ſecurity for his bill 
fan the coſts and damages recovered. In ſupport of the 


I be ule, the principle that has been laid down in the court of 
Plan: common pleas, in the caſes which will be hereaſter noticed, 
s at. "2, that the attorney has only a lien ſubject to the equitable 
ined 4 dam againſt his client, was inſiſted upon: but Loxp 
rn, Cu. J. ſaid, It had been expreſsly determined in 


"litchell v. Oldfield, that the attorney had a general lien on 
de coſts and damages recovered, without any ſuch reſtric- 
on as was now attempted to be put upon it; and that upon 
de reaſon and juſtice of the caſe he could find no ground to 
impoſe ſuch a reſtriction. That whatever might be the prac- 
tic 


„ 
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Barker v. Bra- 
ham, Hil. Ter. 
13 Geo. 3. CB. 
3 Wilſ. 396. 

2 Black, 869. 
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tice in the Court of Common Pleas, he was glad to find that gi 
opinion was warranted by the ſettled practice of thts court, 
Rule diſcharged. 

Bor the eſtabliſhed rule laid down by TE cover 91 
COMMON PLEAS, in a number of caſcs Jecided there, is dif 
ferent from that in the court of king's bench, the court a 
common pleas having uniformly Fecided, that an attorne 
has only ſuch a lien on the coſts as is ſubject to the equit 
able claim of the parties in the cauſe. 

Thus, in this cafe, the plaintiff having recovered a judg 
ment for 106l. againſt the defendant : and the defendun ; 
another cauſe having recovered againſt the plaintiff 1021, 
and both being entitled to execution: the Court was moved 
on the behalf of the defendant, that execution might be (taid 
in this cauſe, upon her being ready and willing to ſet of 
her judgment for 1021. againit the plaintiff's judgrhent for 
100, and to pay to the plaintiff the balance. PER CR. 1 
A. owed B. 100l. and B. owed A. 1001. itoppage as no 
payment at law, nor in equity, unleſs under ſpecia circum» 
flances, and in cafe of mutual demands where the balance 
only was the debt, and then equity interpoſed to make ſtops 
page a payment, to prevent circuity of action, and multipli- 
city ot ſuits, which is not favoured at law, much leſs u. 
equity, But there was not any legal interpoſition of this 
Kind, till the 4 & 5 Ann. c. 17. $ 11. 5 Geo. 1, C. 24 
3 11. and 5 Geo. 2. concerning bankrupts : whereby mutual 

ebts are allowed to be ſet one againſt another. The tat, 
2 Geo. 2. c. 22. and 8 Geo. 2. c. 24. allo relate to the ſet- oft 
of mutual debts; and allow a fet-off to be pleaced or given in 
evidence at the trial. The courts have gone a little further 
than the letter of the ſtatutes, by the rule of analogy, in caſes 
within their power: coſts have been long ſet off againit coſts; 
and in Barnes and Crafter, the Court allowed coits t be let 


off againſt debi and coits. The preſent caſe goes a ſtep further] 
it js an application to us to rettrain and narrow our own pro- 


ceis of execution, by the ſame equitable rule. Doubtleſs this 
judgment in the king's bench might have been pleaded 01 
given in evidence: but that is no reaſon why we thouid nat 
allow it now; and no miſchief can follow from allowing t. 
no devaſtavit can happen unleſs the plaintiff Barker, who is 
an adminiſtratrix, knows of any ſuperior debt; and if the 
knows it, the might diſcloſe it, and ſhew it for cauſe: ut 
are all therefore of opinion, that this application to thc 
Court to narrow its own execution, is very reaſonabl: ; an 
at there can be no real and ſolid objection to it in point 9 
lau, juſtice, or equity. There can be no claſhing of jur. 
*Þ10n05 in this caſe, for we do not meddle with the — 
of any Court, but our own. Therefore, let one judgment 
de te: off againſt the other, and the rule be made abloiut 
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at purpoſe, and for the detendant to pay the balance of 
due to the plaintiff, 
$9, alſo in this caſe, which was treſpaſs for breaking and Schoole v. 
tering the plaintiff *'s houſe, the defendants Lett and Byrne —_ — 
ud ſuffered judgment to go by default, and the damages x; 14 8 
gere aſſeſſed at one halfpenny each: Noble went on to trial, Geo. 3. C. B. 
nd obtained 2 verdict: on this a rule was obtained to ſhew 2 Hen. Blacl. 23. 
auſe way the coſts which might be taxed againſt Lett and 
Zrne,0n the judgment by default, and damages aſſeſſed, ſhould 
ct be deduCted out of the coſts taxed to Noble on the poten, 
ud allowed to the plaintiff; and in the mean time execution 
wainſt them layed; and The Gurt, after cauſe ſhewn, held 
hat the attorney could anly have ſuch à lien on the coſts as was 
kjet to the equitable claims of the parties in the cauſe ; and 
terefore made the rule abſolute. 
do, where the plaintiff brought two ſeveral actions againſt Nunez v. Mo- 
be defendants V. H. and H. MH. and other underwriters, on disliani, Es. Ter. 
wo policies of inſurance, both underwrote by the ſame par- oa Sa 
tes, and the actions on each were conſolidated, N. A. being 217. 
made defendant in one action, and H. M. in another: the 
jaintiff afterwards becoming intitled to coſts in the firſt ac- 
don; and in the latter, liable to pay coſts: and the coſts of 
& firſt action having been taxed and allowed to the plain- 
il, a rule was granted to ſhe cauſe why the prothonotar 
ould not review his taxation, and why the coſts — ä 
ould be taxed and allowed to the defendant in the ſecond © 
Kon ſhould not be ſet off againſt thoſe taxed and al- 
owed to the plaintiff in the firſt. It was urged that theſe 
coſts could not be ſet off conſiſtent with juſtice, as the de- 
tndants were different, and that the Court ought not to 


laterfere, as it would tend to take away the attornies lien. 


lhe Court (ſtopping the other ſide) ſaid that it had been de- 


ennined in Schoole v. Noble, that an attorney had only fuch 
len on the coſts as were ſubject to the equitable claims of 
de parties in the cauſe : that in this caſe it was conſiſtent 
with juſtice to allow the ſet- off, as the defendant NM. was a 
patty to both actions; in one being made defendant on the 
rcord, in the other being within the rule to conſolidate. 
Rule abſolute. 


do, in this caſe, a rule was granted to ſhew cauſe why Dennie 2. Eliot, 


execution for the damages and coſts recovered 3 plain- Hill and another. 
$] in this cauſe, amounting to 521. thould not 

eudant Hill undertaking to ſtay all proceedings on the Hey. B/act. 537. 
/wzment by him obtained in another action brought by the 

paniff, wherein Hill had his coſts taxed at 431. 198. 3d. ; 

and alſo undertaking to pay to the plaintiff, or his attorney, 

de ſum of gl. gs. gd. being the balance due to the plaintitf, 

% an affidavit bo 


eo. 


: Mic. Ter. 36 
ſtaid, the G 3. 8. 2 


Hill, that the plaintiff appeared to be in- 
ſolvent 


ꝙ„2k:„:. Ce e_ 
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ſolvent. In oppoſition to the rule, an affidavit of the plain 


tiff 's was produced ſtating, that Hill had told him, that one 


of the other defendants was to indemnify him: and the u. 
torney for the plaintiff alſo made an affidavit that he had ng 


ſecurity for his coſts, which the plaintiff was unable to par, 


and which he believed he ſhould loſe if the ſet-off were al. 


lowed: under theſe affidavits, the practice of the court of 


King's bench was ſtated and relied on. On the other hand, 
the known practice of the court of common pleas, as it ap- 
pears from the foregoing caſes, was inſiſted on. Arn 
The Court held the practice here was clearly eſtabliſhed by 
thole caies, whatever might be the rule in the king's bench; 
and therefore that it was not now to be diſputed. —Rule ab- 
ſolute. | 
Pope v. Red- Privilege of an attorney as to ſuits.) If an attorney at law 
tern. Hil. Ter. ſue as plaintiff, he may lay the venue in Mid4I-fex, and keep 
7 = [ang it there; but when he is ſued as 4 defendant, he has no pri- 
. vilege ot changing the venue into Middletex : this has been 
long the rule in C. B. and was now finally ſettlec in B. R. 
alſo in this caſe, 
Yeardley v. Roe, Co, where it was moved to change the venue from Shrop- 
Hit. Ter. 30 fhire to Middleſex, on the ground that the defendant being 
1 an attorney, had the privilege of having his cauſe tried in 
» £7292 Maddietex. Bor the Court agre ing that the rule as eſta- 
bliſhed in Pope v. Redfearne had been invariably oblerved 
ſince that time, thought that this was one attempt to ſub- 
vert it, and therefore diſcharged the rule with coſts. _ 
Danſer 1 Betry- Where an at orney of ont court tues an attorney of an. 
<p Ing = other, that court which was firſt poſſeſſed of the cauſe ſhall 
2 Zlack. 1325, TEtain the juriidiction of it. 
Barber v. Palmer, An attorney plaintiff cannot ſue an attorney defendant dy 
Hil. Ter. 36 attachment of privilege, and hold him to bail : it he do, the 
mt, — ., defendant may plead his privilege in abatement, or the court 
. will in a ſummary way, upon motion, ſtay the procceding3 
but without coſts: for if the defendant purſue the ordinary 
mode of pleading in abatement, ha will not be entitled to 
coſts : and there is no reaſon why he ſhould be in a bettet 
ſituation by making a ſummary application than by pleading 
his privilege in abatement, 
Tarkfon e Bar- An attorney plaintiff may ſue by common procels, and 
rard, Mic. Jer. indorſe his own name on the copy as the attorney and he 
37 G00. z. BY. may afterwards allo declare by another attorney. | 
E15 plaintiff, who was an attorney, having ſued by I's 


Pexrnt 1. Hole 3 * ; 
Ter xo attachment of privilege, was nonſuited, and afterw ards taken 


Geo. 3. CE. upon a ca. /a. tor the coſts returnable on a general return. 
y #4. 58. On a motion on the behalf of the plaintitf to ſet aſide ilie 
c@. ſa. as irregular, not being returnable on a day certain, 
and another motion on the behalf of the defendant to amend 
4 «+ 
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I Court were clearly of opinion, that the ca. fa. was well 
mough: the plaintiff being nonſuited, had no day in court, 
r was he entitled to any privilege to have the ca. /a. re- 
urned on a day certain: that he being nonſuited, ſeemed 
» have abuſed his privilege: beſides, it was ſaid by Yates, J. 
ul agreed by the e that * cannot take any advan- 
age of the irregularity of proceſs, without having it return- 
d and before the Court, which in this caſe it was not: 
hat the Court in this caſe would not, on a motion to have 
% writ returned, have made any rule for that purpoſe. The 
an why proceſs both for — againſt an attorney is made 
xturnable on a day certain, is becauſe of his daily attend- 


| :nce in Court: but this attorney is out of court, and in cuſ- 


ody in execution, has no day in court, and ſo cannot attend; 
nd therefore in this caſe he loſes his privilege to have this 
zroceſs againſt him returnable on a day certain: fo the 
vrit is well enough, and there is no occaſion to amend it.— 
Bath rules diſcharged. 

A writ of attachment of privilege was quaſhed with coſts, Frogatt v. Tapi- 
x not being regularly iſſued, becauſe no proceſs was left with 332 13 
he Oy according to the rule of Court, Hil. 11 12 519. 
(10. 2. § 2. 

And when an attorney ſues by attachment of privilege, Fields v. Lewen, 
is name nerd not be inſerted on the writ, for the 2 Ges. 2. 1 
@ 23. F 22. which requires the name of the plaintiff's attor- 4 Ter. Rep. 275. 
ey to be intlorſed on the writ, only extends to caſes where 
he attorney ſues for another perſon, 

An attorney at law has no privilege againſt the court of Silk v. Reanet, 
enſcience in London, On a motion for an attachment Mic. Ter. 5 
zainſt the commiſſioners of the court of conſcience in Lon- ＋ — 
bn, for proceeding notwithitanding the ſervice of a writ - 
« privilege: TAE Cour held, that the writ of privilege 
i not lie, and conſequently that the commiſſioners had 
1 pwer to proceed upon the complaint brought before 
em, notwithſtanding their being ſerved with one: for this 
gurt of conſcience has a mixed juriſdiction, as well equit- 
ble as legal, and privilege does not extend to courts of 
qquity : they proceed ſecundum æguum et bonum (which the 
*corder atteſted), and as Lord Mansfield obſerved, the very 
Yinciple upon which theſe courts of conſcience are founded 
6, That it is not worth while for the plaintiffs to be at the 
* expence of bringing his action in a ſuperior court for ſuch 
" 1 trifling ſum.” Rule refuſed, 

In an Vea of aſſumpſit there was a verdict for the plain- Wilrthire v. 
if, with only 178. damages, after which the defendant, who _ Ea. - — 
vis an attorney, obtained a rule to thew cauſe why it ſhould 8 30. . 
dot be ſuggeſted on the roll that he reſided in Middleſex at 
% time of the action brought, and was liable to be ſum- 

moned 
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moned to che eounty court, in order to entitle himſelf t» 
double coſts againſt the plaintiff, under 23 Gee. 2. c. 34 
$ 19. Per LoD Mansfield (after cauſe ſhewn), We haye 
| ſpoken to the judges of the court of common pleas, and find 
that it was decided by the caſe in that court, Gardner >, ſ- 
ſp, that an attorney is not liable to be ſued in the Middle- 
ſex court of conſcience, therefore the ſuggeſtion cannot be 
allowed. —Rule diſcharged. 
| Hoffoy and an- In this caſe it was determined, that where the plaintiff is 
ether v. Jordan, an attorney, the defendant is not entitled to the benefit of 23 
Tr. Ter. B. Rx. Ges. 2. c. 33. though reſident within the juriſdiction of the 


youu os 


| —_ 382. county court. ö 

q Goldſmith v. In aſſumpſit, the defendant pleaded his privilege as a both 
1 Baynard, Ea, Clerk in chancery : replication, that the defendant was dif. 
N ir ty * charged out of priſon on the inſolvent debtors“ act, and aſ- 
| ps bw ſigned his office to the clerk of the peace: to this the deſen- 


| dant demurred generally, and the plaintiff joined in demur— 
| rer: the caſe was twice argued: and Per Curiam, This 
ſort of plea is to be diſcouraged : we fee the defenda at is not 
in actual ſervice and attendant upon the court of chancery; 
the replication alleges, that the defendant put this office in 
his ſchedule, and has aſſigned it: this is confeſſed by the 
demurrer, and therefore the defendant is concluded to fay 
he has not aſſigned it. This plea is a mere dilatory, and we 


look nicely into ſuch pleas; the defendant ought to have a. 


leged that he is actually attendant on the office, for attend- 
ance is the ground and foundation of the privilege, that they 
may not be drawn into other courts: Serjeant Mead pleaded 
his privilege in B. R. that he ought to be ſued in C. B. aficr 
he had long retired from the bar; and for the reafon that 
hg was not attendant here, his privilege was difallow:d. So, 


— ——— — 


| given a bail- bond; it was moved to have the bail-bond given 
up, and that the proceedings ſhould be ſtayed; for that te 
| was an attorney, and ought to have privilege : upon ſhew— 

ing cauſe, it appeared that he had left off practice, and was 

called Eſquire : ſo the Court refuſed the motion, and diſal- 

lowed his privilege. In the preſent caſe, therefore, the whole 
Court were of opinion that the plea was bad for the rea- 
| ſons above; and gave judgment that the defendant ſhould 
| anſwer over, 

Some of the Court doubted whether the above office was 
aſſignable or not, and thought it could only be ſurrendered 
to the matter of the rolls, who is bound to receive fuel 
ſurrender, therefore they gave no opinion whether the te- 
plication was goud or bad, 


Brooke and A rule was obtained calling on the plaintiffs to ſhew 


#thers v. Bryant, cauſe, why all the proceedings ſhould not be ſet aſide, . 
INE why 


where one Maynard, an attorney, had been arreſted, and | 
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MAP bo un the bail-bond executed by the defendant on his arreſt Mic. Ter 37 
. athe ſheriff of Surrey, ſhould not be delivered up to be can- 22 3-1 BR. 
* — led, on the ground that he was a practiſing attorney of this 7 . . 8. 
16nd art, and as ſuch privileged from arre/t. It appeared upon 
= + afidavits, that the defendant, though he had been ad- 
Pol aired an attorney many years ago, had not praiſed as ſuch 
a fun December, 1793, te the 24 Auguſt, 1796, nor had taken 
ut during that time any certificate ; but on the laſt mentioned 

tf z wy he had taken out ſuch a certificate, and ſince that time 
of 23 kd in ſereral inſtances aCted as an attorney. The writ 
cos won which he was arreſted and held to bail, iſſued on 14th 

une, 1796, but owing to his having kept out of the way, 
both could not be taken until the zuſt of Auguſt, TEE 
„ bf. VETION was, Whether the privilege of an attorney was 
18 mfned to the time of iſſuing the proceſs, or might commence 
fork wequently and protet? him at the time of the arreſt ? PER 
el Ces. The privilege muſt be confined to the time of ſuing 
This ut the writ. If the proceeding of the plaintiff be regular 
atie firſt inſtance, no voluntary act of the defendant after- 
guns can vacate it. The — of an attorney does not 
rcelſarily attach upon a perſon's inveſting himſelf with 
fat character, but he muſt be a practiſing attorney. The 
ue of court in 1654, confines the privilege to attornies | 
#0 have practiſed within a year. In order to preſerve the 
mrege therefore the party muſt continue to act as ſuch ; 
br the very foundation of it is a preſumption that an at- 
vrney is already in court attending his duty, and therefore 
a [wing of proceſs merely to bring him there, is nuga- 
ity, That reaſon conſequently does not apply to an attur- 
u ho is not practiſing at the time. Rule diſcharged. 
There was another cauſe brought by Fairman againſt the 
ane defendant, under ſimilar circumſtances, except that in 
gen iat the teſlatum capias into Surrey, was telte] on the 27th 
* hi nit (which was after the defendant had obtained his | 
Ma *Uhcate), on a writ teſted on the 2d of June. But 7he | 
wrt thought that circumſtance did not vary the caſe in 
our of the defendant, becauſe the original writ muſt be 
chole Oniider.d as the commencement of the ſuit, of which the 
rea- cap. was merely a continuance. 
ould do alſo in this cafe where it was moved, that the defen- Dypſon . ric, 
lint, who was an attorney, might be diſcharged on filing Ea Ter. 35 | 
ommon bail; it appeared that the defendant had, ſome Geo. 3. CE I 
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„and 


| was 


diſal- 


> Was 1 N . . 1 Pul. Re- 1 
dered ne before he was arrcſted, purchaſed a ſtamp with a view e by | 
ſoch v obtain his certificate, but that from particular circum- 


"ces he was prevented from obtaining it till after the 
reſt, The Court ſaid, That there was a rule of Court 
ſhew CB.) of Michaelmas term, 1654, tlrat an attorney ſhall 
Ut be allowed his privilege, if he has not attended his buti- 


je le- 


; and 


why des for a year, and that the de fendant ſhould therefore have | 
ſtated | 


| 
| 
| 
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ſtated in his affidavit, that he had practiſed within a vez 
previous to the arreſt; and Buller, J. obſerved, That th 
defendant might as well alſo inform the court, vhether he 


had taken out a certificate within the year, for if not, it 


would be a ſtrong preſumption againſt him. 


—— A bill may be filed againſt an attorney in the vacation 
_— yn b R. for there has been a caſe before the court where it was de- 


1 Doug. 313. termined, that it may be done to ſave the ſtatute of limita- 
tone, 
8 So where a rule had been obtained to ſhew cauſe, why 
Gee's. BR. th> proceedings ſhould not be ſet aſide for irregularity, the 
1 Devg. 313. defendant being an attorney, and the action, having been com- 
(n. t 84.) menced by bill, filed in the vication ; it appeared that this 
was done to ſave the ſtatute of limitations: The Gurt laid, 
That in common caſes there is no occaſion to take this courſe, 
becauſe no time is gained by it; that the practice was to file 
bills againſt attornies in vacation; that actions are allowed 
againft all the king's ſubjects, for the furtherance, but never 
tor the hindrance of juſtice; and that an attorney ouglit net 
to be in a different ſituation from other perſons. 
And though the deciſion of the Court in the laſt caſe, 
3 5 was upon the circumſtance of the bill having been tiled to 
3 1 Rep 173. {ave the ſtatute of limitations, yet it is not to be contidered 
as an exception to a general rule ; for attornies are 1 the 
ſame ſituation. as all other defendants, and may be luet in 
the vacation; it is therefore now ſettled, that there is no u- 
regularity in filing a bill againſt an attorney in any cale, 
Dodſworth v. And it a bill be filed againſt an attorney in the vacation, 
bob, Tr. Ter. the day of filing it may be inſerted in the memorandum. 
23 BY The plaintiff filed a bill of Michaelmas term, againſt the de- 
fendant, an attorney, as the acceptor of a bil} of exchange, 
drawn 1oth September, 1792, payable threc months altcr 
date. The detendant demurred, and affigned for caule, that 
the declaration appeared to be exhibited in, and was en— 
titled of Michaelmas term generally, whereas the caule of 
action appeared to have ariſen and accrued in a day ſuble— 
quent to the ſaid term, and that the declaration by the me- 
morandum thereof, appeared to have been exhibited betore 
the cauſe of action appeared to have accrued. The Curt 
(after argument) thought, That the plaintitt might amend 
the memorandum of the bill, by inſerting the day when it 
was filed ; but as it was a point of great importance, "OY 
took time to contider of the queſtion; and afterwar.'s they 
gave the plaintiff leave to amend the bill as foilows, on 
payment of coſts: © Michaelmas term, &c. be ut rome:n- 
« — that on the 14th day of December, 1792 (a ©) 
6 after the cauſe of action accrued), A. D. brought into the 
& office of the clerk of the declarations of this court, dc: 


* coding to the courſe and practice of the court, his 2 
& Ls 
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# bill againſt Y. B.gentleman, one, &c. and filed the ſame bill 

« 33 of Michaelmas term, in the 33d year, &c. which ſaid 

„bill follows in theſe words, &c.“ 

Privileze as to offices.) An attorney is privileged from xayor of Nor- 
vrring corporation offices, though reſident in the corpora- wich v. Berry, 
don town. This was an action of debt by the corporation 3 
if Norwich, for 48l. on a by-law, for not ferving the 1 Black. 636. 
ace of ſheriff there, being duly cleted; the defendant 

pleaded his privilege, as a practiſing attorney in the common 

lens, and that by the cuſtom of that court no attorney 
ought to be drawn away to attend any other office than in | 


yea 
hat th 
ther hg 
not, 1 


cation 
vas de- 
Umita- 


e, why 
ty, the 


1 Com- , . E . * - * . i 
12 the ſaid court; that the ſherifts of Norwich upon their ad- | 

lat Uns wo d >. as X 6 

of fail rſion, take an oath to be refidefit within their bailwick ; | 

ME 0” end that before his election. he brought a writ of privilege, of [ 

to file WY nick the corporation had notice, and that therefore he re- 

one ed to ferve : the plaintiff replied, that the defendant for | 


twenty years paſt had been, and ſtill was, an inhabitant of | 
Norwich, too miles from the court of common pleas at | 
Weſtwinſter : the defendant demurred, and the plaintiff 
ned in demurrer. THE QUESTION was, Whether a 
wp rator relident in the corporation, and afterwards be- 
coming and being admitted an attorney of one of the ſu- 
nor courts in Weſtminſter Hall, and after ſuch admiſ- 
don, duly elected a ſheriff of ſuch corporation, is privileged 
dom ſerving the ſaid office? "The caſe was fully argued, 
ad Lord Mansfield at tirſt thought it hard, that an attorney 
ould become a member of a corporation, and enjoy all the 
weht, and advantages accruing from his being a member 
o tuch ſociety, and yet avoid the burthens and troubleſome 
ofces which the other members of the ſame ſociety or 
enxporation were oblige. to ſubmit to and undergo; but 
won looking into the cates, and hearing the argument ot 
ae preſent caſe, his lordſhip ſaid, the attorney ought to have 
us privilege allowed. Per Cur. If he had left off his | 
bulnels, his mere remaining on the roll would be no ex- | 
© me. WJ ption to him; but it appears upon this record, that he 
1 „„ and has for twenty years continued an attorney of the 
ad dun of common pleas ; this is not a conteſt merely be- | 
een the city of Norwich and this man, it is a conteſt be- 
een the city of Norwich and the court of common pleas ; | 
{1s the privilege of the court that is here in queſtion, it has | 
deute as long as the court, the privilege is inſtituted for the | 
ke of the ſuitor, that the attorney in his cauſe ſhall not be 
town away from his court which it is his duty to attend; 
ud the crown could not by a charter granted to this cor- 
poration take it away; the court mult have miniſters, the 
* warnies are its miniſters: the general uſage ot the King- | 
enten wm, or the particular cuſtom of a town, ſhall not take | 
4 dil Way thus privilege. By the charter, the corporation are to 
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chooſe a fit and proper perſon : this man is not ſo; the oath 
of the corporator to ſerve offices, muſt be confined to dus 
elections, and to perſons not having a lawful excuſe; this 
man has a lawful excuſe ; an attorney ſhall be exempt from 
all offices incompatible with his attendance in his court, tlic 
intereſt of the kingdom is concerned in this : the king can- 
not hy a local charter take away this privilege an attorvey 
has this privilege, becauſe he is bound to attend the court of 
which he is a miſter ; he is entitled to this privilege as 
much as he is to that of not being called out of his court, 
by a ſuit brought againſt him in another court; and as he is 
obliged to this atte:.,dance on the court of common pleas, 
therefore he is not within the by-law which makes his at- 
tendance requilite in another place; for he cannot be neceſ- 
ſarily attendant in both places at the ſame time (1). Judg- 
ment for the defendant, 

But an attorney is not entitled to a writ of privilege, upon 
being drawn by ballot to ſerve in the militia, it not being 
under the militia acts a perſonal ſervice, except in exempted 
places; the party balloted having the liberty to commute 
the ſervice by the payment of a penalty, or finding a ſub- 
ſtitute : this was decided on a motion for a writ of privilege 
to exempt Gerrard, an attorney, and one of the ſecondarics 
of the court, from ſerving as a militia man, in the welt re- 

iment of the Middleſex militia, into which he had been 
3 by ballot. Ihe Court after cauſe ſhewn, and ful. 
conſideration of the ſubject, diſcharged the rule for the 
above reaſons, 

. But attornies are exempt from ſerving the office of con- 
Ws Bo R. fable, becauſe it is incompatible with their attendance on the 
2 Doug. 538. . Courts of juſtice. | 
Anonymous, Tr. Attornies' bills.) Although part of an attorney's bill be 
Ter. 19 Geo. 3. for conveyancing, and parliamentary buſineſs, the maſtet 
— 2 has power te tax the whole: in this cafe, it was moved, 

RIF that the maſter might be directed to tax thoſe articles in an 

attorney's bill, which related to conveyancing and parli2- 
mentary buſineſs, the reſt being for = management 0 
cauſes in this court. Lord /Aansfield ſaid, There was nc 
doubt but the maſter might tax the whole (2); that he fe- 
collected a caſe, where the fees paid to a proctor for buff 
neſs done in the eccleſiaſtical court made part of the bil, 
and it was determined, that as the whole bill had been 1c- 
terred to the maiter, he might tax that part of it. 


Gerrard's caſe, 
Hil, Ter. 17 
Geo. 3. C. B. 
2 Black. 1123. 


K +, Routlege, 


— — 


(1) Barriſters are alſo conſidered as exempt from ſerving rhe office ©: 


ſheriff. Ld. Mar:/freld. 
(2) But if the whole bill is for conveyancing, the maſter cannot ta 
it, Barnes, 4to ed.41, 42. 
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So alſo an agency bill may be taxed by the maſter. In Dun v. Plant, 
dus caſe it was moved, that Dixon's bil, s gent in town Mic. Ter 19 


vr Plant, might be referre:l to the maſter to be taxed: the 


Geo. 3. B. R. 
1 Doug, 199. 


Court were inclined to think, that the bill was not taxable (6. 1. 


by the maſter; the act cf 12 Geo. 2. c. 13. C 6. having 
Qed that 2 Geo. 2. c. 23. F 23. for referring attornies' 
Nile, © ſhould not extend to any bill due frum any attorney 
« cr ſolicitor, to any other attorney, ſolicitor, or clerk in 
court.“ However, at the fittings at Guildhail, after M. 


Ter. 19 Geo. 3. Buller, J. informed the har, that upon en- 


quiry it had been found to be the practice of the court of 
common pleas, confirmed by a caſe decided in that court, to 
nake orders for the taxation of agents” bills, and he read a 
note of the caſe which had been leut him by Gould, J. and 


was as follows: 


I: was moved that the bill of Unto:n, an attorney, 1 Fe ſarte Bear- 


or Brarcroft, ſhould be referred to be taxed; and in fup- 


croft, Ea. Ter. 
7 Geo. 3. C. B. 


„ett of the rule it was urged, that although it was not ; Dag ace. 


"i. hin the ſtatute of 2 Geo. 2. by reaſon of that of 12 Ges. 
et that it might be taxed under the general juriſdiction 
{ the court: Tux Court, after cauſe thewn, were of 
nion, that the bill ſhould be taxed, and that they could 
der it under the general authoricy of the Court, that it 
night be ſeen that only due charges were made. — After the 
Court had declared this opinion, the ſecondary ſaid, he re- 
membered b fore 2 Geo. 2. applications made to judges at 
wer chambers, to refer agents” bills to be taxed, and that it 
was frequently done upon the county attorney's bringing 
us fees charged into court. Rule abſolute, upon condi- 
don that Bearcreft thould bring the money into court, 


Buller, |. then ſaid, Ihat on being made acquainted Dixon 2. Plant, 


wh the cafe, he had conferred with Willes and Aſoburſt, 


juſtices, and that they were all three of opinion, that Dixer's 


bull mould be referred; that the practice of all the courts 
oaght to be uniform; that qu ſtions on bills of this ſort, 
would be much better un ler ſtood and ſettled by the maſter, 
dan by a jury or judge, at vit prius; upon this the coun- 
in the cauſe agreed, that the bill Could be taxed by con- 
ent, the defendant bringing into court the ſum remaining 
we on the amount of the plaintift's claim, and that what 
ould be deducted, if any thing, thould be afterwards re- 
Ml to him. 

Atier an attorney's bill has been delivered a month, and 
ao application has been made to have it taxed by the 
maſter, the defendant will not be permitred to queſtion the 
ralonavleneſs of the items before a jury; for the client 
his a ſummary way of trying the reaſonableneſs of the 
{ms in an attorney's bill by a reference to the maſter, and 
he waive that method, and put the attorney to his action, 

2A2 the 


1 Deg. 200. 


Williams +. 
Frith, Ts. Ter. 
19 Geo. 3. B. R. 
1 Dewgs 197. 
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the court will never ſuffer him to go into a diſcuſſion of 
the items at the trial. 
Hooper „ Till So alſo, in an action on an attorney's bill, in which there 
and wife, Tr. had been judgment by default on a writ of enquiry exe- 
* 3 3- cuted; it was moved that the verdict _ be ſet aſide; and 
198 © the bill be referred to the maſter, grounded on an affidavit 
that the ſheriff would not hear evidence to impeach the 
reaſonableneſs of the charges. PER Cur. (after cauft 


ſhewn) The bill of an attorney cannot be taxed at the tria! | 


of an action brought upon it, nor after verdict. If there has 
been an account ſettled between the attorney and his client, 
the bill ſhall never afterwards be taxed as of courſe, parti- 
cular caſes may be pointed out; the client may, by affidavit, 
ſhew that the buſineſs charged was never 333 or 
that the charges are fraudulent ; but if the buſineſs was 
really done, the delay of the defendant for more than a 
month in objecting to the guantum is an adiniſſion that he 
thinks that reaſonable, 

Saw . Picker. But an attorney's bill may be taxed after action brought, 

ing, Mic, Ter. and at any time before verdict or judguent, unleſs the money 

30 Geo. 3 has been paid. 

Se Win. And an attorney may ſet off the amount of his bill, al. 

der, Fa Ter. 23 though it may not have been delivered a month ; for in this 


Geo 3. BR. cafe it having been moved on the part of the defendant, whe 


x Deng. 193, ! 


month from the delivery of it ſhould expire, that he might 
be enabled to fet it off : the Court held, that though an at- 
toi ney cannot bring an action on his bill till it has been de- 
livered a month, that circumſtance is not necclfary to enabye 


him to ſet it off; that he muſt not produce it at the trial by | 


ſurpriſe, but that it is ſufficient in ſuch caſe to deliver it 
time enough for the plaintiff to have it taxed before the 


trial: upon hearing this opinion of the Court, the motion 


was withdrawn. 
I's parte Wil- — 
liams, Hil, Ter. which were due for carrying on a proſecution by indictment 
3 at the quarter- ſeſſions, ſhould be referred to the maſter to 
4 007 be taxed : The Curt ſaid, That they could not interfere, the 
whole of the Luſineſs having been carried on in an inte- 
rior court ; but that if any part of the attorney's demund 
had ariſen from the conduct of buſineſs in the ſuperior 
court, they would have referred the whole bill; the motion 
was theretore retuſed. 
Er parte Wil- 
liams, Mic. a 
Ter. 32 Geo. 3. crown-office, he unde rſtood that there were ſeveral} in- 


B. * T . .* * . 0 oy . A 
— a ſtances, in which this court had referred an attorney's bill t 
be 


was an attorney, for a rule to ſhew cauſe why the procecd- 
ings ſhould not be ſtaid till his bill ſhould be paid, or till a 


So upon a motion that an attorney's bill for fees, all ot] 


But Lord Kenyon afterwards, in Michaelmas term, 32 
Gee. 3. ſaid, That on enquiry from the officers of the$ 
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xtaxed, though the whole buſineſs had been carried an at the 
ant of quarter-ſeſſions. 

Buller, J. was in this caſe of opinion, that it is not ne- Stephenſon t. 
tellary to deliver a bill for buſineſs done at the ſeſſions, Taylor, at York 
he ſtatute only preſcribing it in the caſe of buſineſs done 0 appr ig 
na court of record, wherein attornies are admiſſible and % 124 (n. c.) 
worn. 

But in this caſe, which was an action brought by an at- Clarke v. Dono- 

wruey againſt his client, for the amount of a bill for buſi- 2. Tr. Ter. 34 
res done at the quarter- ſeſſions, a doubt aroſe at the trial. gf bo — 
Whether it 1as neceſſary for the plaintiff to have delivered bis , 
hil igned before the action brought! there being no ſigna- 
ure to the bill which had been delivered. Upon this a ver- 
i& was entered for the plaintiff, with liberty for the defen- 
unt ro enter a nonſuit it the court ſhould deem it neceſſary 
o deliver ſuch a bill ſigned; afterwards a rule havin 
den obtained for that purpoſe, THE CourT ſaid, That 
here muſt be judgment ot nonſuit; for upon enquiry it was 
wund to have been the practice of the Court to tax bills 
vr buſineſs done altogether at the ſeſſions, and there was no 
reaſon for reſtraining the general words of the firſt part 
the clauſe, which requires an attorney to deliver his bill 
me month before he commences any action for the recovery 
i the amount. Rule abſolute, 

do jn this caſe, on the trial it appeared that the action was Winter e. Payne, 


ought by the plaintifls, who were attornics, tor buſineſs 3 36 Geo. 
K. er. 


645. 
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726 Attornen. 
Brocks v. Ma- In this caſe, the plaintiff, who was an attorney, had de- 
fn, Mic. Ter. liv-red the bill in due time to the defendant, who acknow. 
30 Geo. C. ledged the debt, and ſaid he would pay it, but that he did net 
! Her: Black. know what to do with the bill: upon which the plaintiff te 
290, now what to do with the bill: pon 10 te plamtiff to; 
it back again. THE CouRT were of opinion that the hill 
was not properly delivered, ſaying that the bill ought to hav: 
been left with the defendant, as it was the intention of the ſta- 
tute, that the client ſhould have due time to eximine the 
charges made by the attorney, and take advice upon them if 
neceſſary. 
Ford v. Max- To maintain an action by one attorney againſt another, 
_— _ {5 for buſineſs done by the plaintiff for the defendant before the 
e pls defendant became an attorney; it is not neceſſary for the 
589. piaiiitiff to leave his bill * with the defendant, ac- 
cording to the directions of 2 Geo. 2. c. 23. $ 23. For 
the object and ſpirit of the ſat. 12 Geo. 2. c. 13. is, that the 
reſtrictions of the 2 Ges. 2. c. 23. ſhall not be appli-d where 
both parties are attornies, when the action is brought; becau'e 
in ſuch caſe, the deſendant muſt be taken to be fully com- 
petent to underſtand the nature of the charges in the bil, 
and to reſiſt them if exorbitant or 1.uproper. 
Loveridge v. And the delivery of a former hill is concluſiv: evi- 


Botham, EX qence againſt an increaſe of charge on any of the items 
Ter. 37 Geo. 3 


C. B 1 Put. & contained in it, and ſtrong preſumptive evidence againit any 


Boſan. 49. additional items; but if errors or real cmifhons in the for- 
mer bill can be proved, they ought to be allowed for: and 
the Court will order the officer in ſuch a caſe to review his 
taxation on this line of diſtinction. 

Frans , P. Miſdemeanor.] An attorney cannot practiſe in an inferior 

Tr. Ter. 8 court, it he is not an attorney of a ſup:-rior court, and that 

Geo. 3. C.B, is the reaſon why the ſuperior court will intertere : where 

3 Mi, 332. deeds are put into an attorney's hand ( ho happens to be 
concerned for the adverſe party), and not redelivered, the 
Court will interfere: and if an attorney doth any thing 
wrong any where, quatenus attorney, the Court will in- 
terfere. 

Barker 9. Ru- But the Court will not upon motion in a fummary wa; 

way Kay 850 compel an attorney who has made a fatal miſt ke to dem- 

2 Black. 350. nify his client: the client muſt take his ordinary tem dy by 
action. 

Marſhall's Cafe, In this caſe, the Court made a rule upon a motion in a 

Tr. Ter. 13 ſummary way for Marſhal, an attorney of the court, v 

had been deputy to the late principal ſteward of Earl Cpencer, 

to deliver up the court books, to the now principal ſteward 
for the Court will always inter'ere to oblige its own ettci- 
nies to conduct themſelves with fairneſs and propri-ty. 


Black. YIZ» 
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Award. 


A* award may be good in part, though bad in part. In Fox . Smith, 


an action of debt upon a bond to perform an award, the Nis. Ter. 6 


defendant, after praving oyer of the condition, and ſetting it 
forth, pleaded that the arbitrators made no award between 
the parties, according to the form and effect of that condi- 
tion. To this the plaintiff replied, that on a certain day, 
before the day in the condition mentioned, the arbitrators 
made their award in writing, under their hands, &c. and 
thereby awarded the defendant to pay to the plaintiff, at a 
certain day then to come, 16l. 10s. and all ſuch coſts, 
charges, and expences, as he had been put to in a certain 
cauſe then depending between the parties; and then the plain- 
uff aſſigned a — in the non-payment of the 106]. 105. 
Upon arguing a general demurrer to this replication, three 
objections were taken. 1ſt, That no certain coſts, charges, 
and expences were ſet down and averred. 2dly, That the 
award did not mention any cauſe between the parties, in any 
certain court, and it might be in an inferior court. 3dly, 
That although the award was good for the 16l. 105. being 
a ſum certain, yet the coſts, charges, and expences of the 
ſuit were totally uncertain; ſo that the award, as to that 
part of it, was void, and could never be performed. After 
hearing counſel on both ſides, THE CouRT ſaid, If the 
award be good in that part, whereof the breach is aſſigned, 
the defendant having admitted the breach * his demurrer, 
the plaintiff muſt have judgment. The firſt objection goes 
too far; a liberal conſtruction of awards hath taken place in 
modern times, though formerly courts of juſtice looked nicely 
and critically into them. We will intend, that by coſts, 
charges, and expences, are meant ſuch coſts, charges, and 
expences, as courts take notice of by their officer : 1t might 
indeed be ſaid, that all coſts between the attorney and client 
xe thereby meant, but we will take the words of the arbi- 
trators to have the ſame meaning as if they had been the 
words of the Court. As to the ſecond objection, we will 
preſume that the cauſe was in a ſuperior court ; and the ra- 
ther, becauſe the defendant might have ſhewn, by pleading, 
that it was in an inferior court. And as to the third objec- 
tion, a recovery in this action will be a bar to any future ac- 
ton brought upon this bond, for the non-payment of tlie 
volts, after they are aſcertained. 
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Addiſon v. Grey, 
Hil. Ter. 6 
Geo. 3. C.B. 2 
Wilf. 293. 
Langman v. 
Holmes, Fa. 
Ter. 15 Geo. 3. 
C. E. 2 Black, 


290. 


Pickei: ngv. 

. Watſon, Mic 
Ter. 17 Geo. 3. 
C.B. 2 Black, 
1117, 


Freame + Pin. 
ne ei, Hil. Ter 
14 Geo. 3. B. K. 
Com. 23. 


| Award. 


The ſame point, that an award may be good in part, 
and bad in part, was alſo determined in this cale, 

An indorſement on an award is a ſufficient authority for x 
third perſon to demand the moncy awarded, An attach- 
ment was moved for againſt the plaintiff, for the non-pay 
ment of money purſuant to an award. The defendant, by 
an unſtamped indorſement on the award, had authorifed one 
Townſend to receive the money awarded, and he accordingly 
demanded it. The Court at firſt doubted whether this was 
a ſufficient authority, without a warrant of attorney tor that 
purpoſe. But it being alleged by the ſecondaries and «ther 
practiſers, that this was the uſual method, a rule to thew 
cauſe was granted. But as the matter never came on again, 
the money was probably paid, 

An award of general releaſes on a ſpecial reference is good 
for the matters referred, and void as to the relt. The court 
of C.B. was moved to ſet aſide two awards. The firſt wis 
dated, and dulv publiſhed, on the 28th of Auguſt, 175%, 
whereby the defendant was awarded to pay the plaintitt 
316l. 18. 10d. with coſts, and each party was to give gene- 
ral releaſes : but it being objected to, that the reference was 
only of the matters in queſtion in this cauſe, and not of all 
diſputes between the parties, the arbitrators apprehended they 
had exceeded their powers; and therefore on the 6th of Nu- 
vember following, they made a ſecond award, to the ſame 
effect with the firſt, except ordering /peczal releaſes of all 
matters in diftercnce in that cauſe, inſtead of general ones. 
To the firſt award it was objected, that the arbitrators had 
cxcceded their powers; and if the Court ſtruck out that part 
only which rclated to general releaſes, then there would be 
no mutualiy, but every thing to be done by the defendant 
only. To the ſecond = it was objected, that the arhi- 
trators, by making the firſt, were /un#1 officio, and all their 
authority was at an end; for if debt and treſpaſs be reter- 
red, and the award extends only to the debt, the arb:trators 
cannot afterwards make another award as to the treipals. 
Af er this caſe had been fully argued, The Court were of op- 
nion, that the firſt award might be ſupported, either by con- 
ſtruing the releaſe thereby directed, to be only io far good 
as fell within the authority of the arbitrators, and rejecting 
the reſt; er it the releaſe thould be ſuppoſed to be one entire 
thing, and not to be rejected in part, then by rejecting it 7! 
tots ; and therefore the rule was diſcharged, 

A motion to ſet aſide an award muſt be made before the 
laſt day of the next term after {uch award is publithed ; 
otherwiſe it is too late; and an attachment for the non-pet- 
formance of it may iſſue, On ſhewing cauſe againit a 
rule, why an award ſhould not be ſet aſide, the Court was 
at the ſame time moved to grant an attachment for the nog. 
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zr{ormance of it. The grounds againſt ſetting it aſide were, 


art 
25 i, That the application was too late, the award being a 
or a ubmiion within the ſtat. 9 & 10 Vill. 3. c. 15. 2. 
ich- which provides, “ That any arbitration procured by cor- 
pay- zype or undue means, ſhall be adjudged void, &c. fo as 
„ by complaint of ſuch corruption, &c. be made in the court | 
one where the rule is made for ſubmithon to ſuch arbitration, be- | 
nely fore the laſt day of the next term after ſuch arbitration is made | 
Was and publiſhed to the parties.“ And in this caſe, the application | 
that was not originally made till after the expiration of that time. Y 
ther lx, Upon the merits, but they were not entered into. Lord | 
hew Vansfield, after ſtating the clauſe and proviſo in the ſtatute, | 
rain del ved, that though the firſt clauſe was inaccurately pen- 
ned, yet the meaning of it was ſufficiently explained by the | 
"004 provilo in the ſecond; and he ſaid that he was extremely clear, 
ourt tom the words of the proviſo, that the time of objecting 
wus o an award is expreſsly limited to the laſt day of the term 
7765 next after it is publiſhed. He was equally clear, that where 
ntitt 0 objection is made within ſuch limited time, the other fide 
ene- may apply for an attachment to entorce the performance of 
was the award. That in the preſent cafe, the impeachment of the 
F all award being ſubſequent to the time preſcribed by the ſtatute, 
they came too late, ſo that the motion for an attachment was 
No- early regular. The Court therefore ordered the rule for 
ame ting akide the award to be diſcharged, but without coſts ; 
all and that the attachment ſhould he in the office for a 
nes. month, after bringing in the money before the maſter. 
had do, where the Court was moved, that the arbitrator to Zachuyv. Shep+ 
part whom this cauſe had been referred, ſhould reconſider the berd, Mic. Ter. 
d be ward which he had made, becauſe ſufficient materials were Sr: BN — | 
daut not laid before him in time, and which could not be procured GE | 
rbi- now, The Court, upon referring to the act of patliament, ' 
heir 9X 10 Will. 3. c. 15. were of opinion, that the motion 
fer- wht to have been made before the laſt day of the term next 
tors ater the award; and therefore the rule was refuſed. 
bass. | But, upon an application for an attachment for non- per- pegtey v. Gel- 
op- 'rmance of an award, it is competent to the parties to object d ud, Mic. Ter. 
on- othe award for any illegality apparent upon the face of it, al- 9 B. R | 
gad tough the time limited by the ſtatute for apply ing to the Court P73 
ting o ſet alide the award is expired. 'T wo rules had been obtained, | 
tire "one for an attachment again/t the defendant for not perform- 
t in 7 an award : the other, a croſs- motion to ſet aſide the attach- i 
nt. on the ground that the atuard was bad on the face of its | 
the t being final. The arbitrators a «arded, that there was due 
ed; rom the defendant to the plaintiff 1471. 38. 3d. (in caſe the 
ber- jun of 25l. 116. therein 1 was paid to the defen- 
it a @nt), over and above the dividends therein after ſet forth; 
was ad that the defendant ſhould pay that ſum to the plaiatitf 
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on or before the 14th of December, 1795. The award ther, 
ſet forth that doubts had ariſen in the minis of the arbiua— 
tors, whether the ſum of 251. 118. for which a bill of ex- 
change, dated in February, 1792, was drawn at the inſtance 


of the plaintiff on one A. Carew, payable to the defendant 


on demand, had ever been paid to the defendant ; and alfo, 
whether any dividends over and above the fum of 121, had 
been received by the defendant for the uſe of the plaintiff in 
reſpect of a certain other bill of exchange for 49]. either 
drawn, accepted, or indorſed by one Elliot, Then the ar- 
bitrators awarded that the defendant ſhould, within twenty 
one days from the date of the award, by an afiidavit, de- 
clare on oath what ſum had been received by him, or for 
his uſe, by virtue of the bill ſo drawn on A. Carew; and if 
the whole or any part of the ſum of 251. 11s. had not been 
paid, they awarded and authoriſed the defendant to deduct 
from the 147). 38. za. ſo much of the ſum of 25}. 118. a; 
ſhould appear by the affidavit not to have been received. 
And further, in caſe it ſhould within twenty-one days from 
the date of the award be made to appear by an affidavit to be 
made by any perſon whomioe.er that any further dividend 
or ſum over and above the ſum of 121. had been paid by any 
perſon to the defendant or for his uſe, in reſpect of the bill 
of exchange for 491. then they awarded that rhe defendant 
thould, on or before the ſaid 14th December, 1795, pay t 
the plaintiff ſuch further ſum over and above the ſaid 121. a3 
ſhould be ſo proved to have been received. PER Cur. (it- 
ter argument), The award docs not app-ar to be final. The 


. caſe that moſt reſembles this is, the common caſe of leaving 


coſts to be taxed by the officer of the court, which does not 
vitiate the award. But here the arbitrators, inſtead of de- 
termining the prints in diſpute between theſe parties, haue lift 
one ſum in diſpute ti be decided by the perſon w/o 7 all other; 
was the lea/? qualified to decide, the defendant hi 

Freame v. Pinneger, Lord Mansfield ſaid, © that where no 
objection is made to an award within the time limited by the 
ſtatute, the other ſide may apply for an attachment to en- 
force the performance of the award.” Now that is veiy 
correct when applied to the caſe then in judgment: but i 
was not meant as a general rule; or if it were, it was ex- 
rrajudicial, and we are not bound by it. This is an autho— 
rity given by the legitlature to the Court to be exerciſed in a 
ſummary way; the act directs, that in c1ſe of diſobedience 
to an award made under the ſtatute, the party neglecting 0! 
refuſing to execute the ſame ſhall be ſubject to all the pe. 
nalties of contemning a rule of court, &c. unleſs the awaid 
be procpred by corruption or other undue means; in which 
caſe, the ſecond fection ſays, the arbitration ſhall be judged 
| an 
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il efteemed void; ſo as complaint of ſuch corruption of 
endue practice be made in the court, &c. before the laſt day 
if the next term after ſuch arbitration made, Sc. When a 
arty therefore wiſhes to ſet aſide an award, on account of 
extrinhkc circumſtances, it is proper that the application 
hould be made to the Court recently after the award is 
made, and while the fats are in the memcry of the parties 
concerned: but when the award is bad on the face of it, it 
urries with it theſe circumſtances which go to its defliruion; 
end in that caſe it ſeems reaſonable that the objetion may be 
taken to the award at any time whenrver the adverſe party en- 
tavours to enforce it; and certainly this is the cafe when the 
attempt to enforce the award is by action. However, this 
toes not depend on reaſon, or on the good ſenſe of the thing 
done; for it is ſupported by great authorities. In a cate 
cited from Andr. 297. the Court ſaid, that“ an a ard could 
not be ſet afide, unleſs it be for fraud or corruption in the 
ubitrators, becauſe to theſe caſes only the ſtatute extends.“ 
And Lee, Cn. J. added, © that he remembered this diſtinc- 
tion to be made by Mr. J. Powell, that the Court will not 
ſer aſide an award for defects appearing on the face of 
it; but this is a good reaſon againſt granting an attachment 
for refuſing to perform it. Therefore, after the beſt conſi- 
tration, we are of opinion, that the ſound conſtruc ion 
of the act of parliament is, that if @ motion be made to ſet 
ge an award for extrinſic matter, it muſt be made within 
tle time limited by the act, namely, before the end of the next 
erm: but that an application for an attachment for not per- 
frming an award may be reſiſted at any time for defects ap- 
fearing on the face of the award itſeff. If the party has 4 
right to enforce the award, he may bring his action, and 
ten the adverſe party may take advantage of any objec- 
90s appearing on the award by pleading or demurring ; and 
ether party may carry the record to another tribunal by 
writ of error. Both rules diſcharged. 


And if an award be made on an improper ſramp, and nd pee +. Fat 


73! 


?pplication be made to enforce the award, the Court will wood, Hil. Ter. 


act hear any motion to ſet it aſide, for the award may be 
rendered a valid inſtrument, by procuring the proper ſtamp, 
and paying the penalty for it: and the award in ſuch a ſtate 
may be confidered as a nullity, and ſo not the object of any 
motion at all. 


:, B. R. 
7 Ter. Ref. 95. 


On ſhewing cauſe againſt a rule, why an attachment que v. Hurd, 


ſhould nat iffue againſt the defendant for a comempt in not * 


performing an award; it appeared, that a ſubmiſſion to ar- 
Itration between the parties had been made a rule ot court, 
but the arbitrator not having proceeded within the time limit- 
ed, one Fohn Hard, and the defendarit Robert Hurd, who 
vere the real parties in the cauſe, Owen being only a no- 


minal 


lic. Ter. 29 
Geo. 3. B. R. 2 
Ter. Ref. 643. 


| 
| 
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minal plaintiff, had agreed to a ſecond arbitration, which 
was not made a rule of court; and it was for not obeying thc 
award made by the ſecond arbitrator, that the attachment 
was moved for. But the Court held this ſecond award to be 
a mere nullity ; the reference not having been mae by the 
parties on the record, who ſhould ho have conſented to 
the rule; and even if it had been fo, there thould have been 4 
ſecond application to the Court, under ſuch circumſtances, to 
make the ſubmiſſion to the ſecond award a rule of court; 
and the order muſt have been made by the Court itſelf, for 
this was an application for an attachment, as for a viola- 
tion of a rule of court, when in truth no rule of court had 
been violated. _ | 
Malcolm and A ſubmiſſion to arbitration of al! matters in difference le- 
another, aflig- ftoeen the parties in the cauſe is not confined to the ſubject- 
— 0 — matter in the particular action then depending, but will ex- 
29 Geo. 3. R R. tend to croſs- demands between the parties, though not plead- 
2 Ter, Rep. 645. ed by way of ſet-off; and the coſts being to abide the event, 
makes no difference: but a reference of all matters in diſ- 
pute in the cauſe between the parties is confined folely to 
the matters in diſpute in that trial, -On a rule to ſhew 
cauſe, why an award ſhould not be ſet afide, it appeared, 
that there had been accounts between Meflrs, Mayne and 
Graham, who were bankrupts, and the detendant, and chat 
the latter had paid 1500l. after the bankruptcy, to the 
plaintiffs, as aſſignees, which was only part of the fum 
they demanded. That the preſent action had been brought 
ta recover a further ſum, claimed to be due from the de- 
fendant to the eſtate of the bankrupts, ro which the general 
iſſue only had been pleaded ; and that, pending the ſuit, it 
was agreed to refer all matters in difference between the par- 
ties in the cauſe, to the determination uf an arbitrator, who, 
upon examining all the accounts, had awarded 70ol. to be 
aid by the plaintiffs to the defendant, on a particular day, 
To this award ſeveral objections were now taken. 1ſt, Lat 
the terms of the reference only included all matters in dit- 
pute in that cauſe, and that therefore the arbitrator had ex. 
cecded his authority, in awarding a ſum to be paid by th: 
plaintiffs 10 the detendant, no croſs-demand having heen le! 
off in that ſuit, 2dly, That the plaintiffs, who were the 
aſhgnees of the bankrupts, had no power to refer any othei 
matter, thin the particular cauſe in queſtion, without e 
conſent of the creditors. <dly, That the arbitrator lad 
awarded a certain ſum to be paid by the afſignees, ou a certain 
day, which he had no power to do; for at all events, che 
detendant could only prove his debt under the commiit.on, 
anch entitle himſelf to a proportional ſhare of the bankrupts' 
effects, with the reſt of the creditors. After theſe objec- 
tions had been argued, the counſel on the other fide were 
i ſtopped 
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topped by the Court; and Lon p Kenyon gave his opinion, 


7 


3 


** v the follow ing effect.— The firſt objection which has been 
A riſed againſt. this award, namely, that the arbitrator has ex- 
* ceded his authority, would, if it were well founded, be de- 
the iruRive of it. But that is anſwered, by reading the terms of | 
1 he reference ; by which it appears, that all matters in dif- | 
_ frrence between the parties in this cauſe were referred. 
4.10 « The parties in this cauſe,” is merely a deſcription of the 
wit jrſens, and not of the ſubjef-matter in diſpute. And in- 
' for bed this is the conſtant form of theſe ſubmiſſions to awards, 
M #hk which are intended to include all matters in diſpute between 
lad he parties. With reſpect to the latter objection, that the arbi- | 
ator has awarded a particular ſum to be paid in ſelido, on | 
Wy certain day, inſtead of directing him to go before the | 
ject- commiſſioners to prove this debt; if this had heen a debt | 
* lve from the bankrupt to the defendant, the objection wonid | 
S7% have holden ; but this debt was not contracted before the | 
vent, hnkruptcy, for the defendant _inadverteutly paid a ſum of | 
4 money to the affignees after the bankruptcy, which it now | 
2 pcars was not due to them. That ſum therefore could | 
"ues wt be proved under the commiſſion, and the arbitrator | 
ared, could only award, that the {um which was overpaid to | 
1 the aſſiguees, ſhould be paid by them to the defendant in /- | 
that u. The other judges being of the ſame opinion, the rule | 
* was diſcharged. 
2 But an award made upon a reference of all matters in Ravee u. Fare | 
. Frence between the parties, does not preclude the plaintiff mer, Hil. Ter. | 
þ from ſuing upon a cauſe of action ſubſiſting againſt the de- e. n — | 
coke ſendant at the time of the reference, upon proof that the ſub=" © oe | 
lit, it ct matter of ſuch action was not laid before the arbitra- 
par- vs, nor included in the matters referred. In an action for 
who; money had and received, to recover the value of eighteen 
* ps of red Dutch clover, the defendant pleaded, inter alia. 
has, m award; to which the plaintiff replied, that the ſubject- 
[hat matter of the prefent action was not included in that refer- 
WF 7 ence ; at the trial of the cauſe, the plaintiff called one of tlic 
2 0 arbitrators to prove, that on the former reference this mat- 
y the er had never been laid before them by the parties; and that 
* tiey had not taken it into their conſideration in forming their 
- the ward ; but the defendant's counſel objecting to evidence of 
1 is nature, on the ground, that the ſubmiſſion to arbitration 
* * "cluded all matters in difference between the parties; the | 
364 exrned judge who tried the cauſe, thought himſelf bound | 
* dy the terms of the reference, and therefore rejected the 
„ the witneſs ; upon which the plaintiff was nonſuited. But the 
4 Court having ſet aſide the nonſuit, and granted à new trial, 
-upts de witneſs was upon the ſecond trial admitted, and the plain- 
djec⸗ ut obtained a verdict. The court was afterwards moved to 
Gere & this verdict aſide, and grant another trial; on the ground, 


oppod 


that 
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that the terms of the reference being of all matters in dif. 


ference, was concluſive upon the parties, as to all cauſes of | 


action ſubſiſting between them prior to the ſubmiſſion, of 
which the ſubjeE-matter of the preſent action was one, 
But the Court thought there was no colour for the motion 
for the plaiutiff might undoubtedly (hew, that this matter was 
not in difference between him and the defendant at the time 
of the ſubmiſſion, nor referred by diem to the arbitrators ; 
and therefore the rule was refuſed. 
Ariſell -. Evans, Ihe Gurt have no authority under the ſtat. 9 & 10 UL. 3. 
Mic. Ter. 37 & 15. which ges juriſdiction in this caſe, to make a ver- 
bal agreement by the parnies to refer all matters in difference, 
3 rule of court; for that ſtatute requires, that where the par- 
ties agree that their ſubmiſſion to the award ſhall be made a 
rule of court, ſuch their agreement ſhall be inſerted in their 
ſubmiſſion, or the condition of the hond or promiſe, &c. 
Ridoat , Pye, It was moved for a rule to ſhew cauſe, why an aware 
Mic. Ter 33 ſhould not be ſet aſide, on the ground, that the arbitratrr 


2 * had not examined the witneſſes on oath ; but as tue affidavit 


91. did not ſtate, whether the arbitrator was deſired at the time 
by either of the parties to examine on oath, the rule was 
re:uſed. 


Hall v. Law- Vo in this caſe where the parties having referred 


rence, Ea. Ter. all matters in difference to the award of two arbitrators, 
32 Geo. 3. B. R. 


e. n regularly heard all the evidence, but differing in their ein- 


cluſtons from it, they ſlated this evidence to the umpire, upen 
which he made his award, without re-examining the witneſſes, 
After he had made the award, the party againſt whom it wa 
made, applied to him to hear the evidence himſelf, and on hi. 
refuſal moved the Court to let the award aſide. But the Cour; 
thought, that as no application was made to the umpire to 
examine the witneſſes before he had made his award, it was 
too late © do it afterwards, and therefore diſcharged the rule 
with coſts. 
Atkinſon v. And it is no ground for ſetting aſide an award, that on 
Abraham, Mic. of the defendant's witneſſes was re-examined by the arii- 
Ter. 38 Geo. 3. trator after the evidence was cloſed on both ſides, and tlie 
C.B 1 Pd. & laintiff! h i ae ts . wi 
Ben 195, Plaintiff's attorney gone, though the witnels gave 
; mony different from that which he gave before, and by 
which the arbitrator confeſſed his judgment was influenced; 
for if an arbitrator think proper to aſk a witneſs a queſtion 
for his own information after the evidence is cloſed, that 
circumſtance will not induce the court to ſet aſide the 
award: if, however, it appear, that there was any ſurpriſe in 
it, that the ſecond examination ,was brought about through 
the Aen. of the oppolite attorney, that may be 2 
ground of objeCtion. 1 


and in caſe of their diſagreeing, to an umpire, the arbitra- 
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dif- H the arbitrators join with an umpire in his deed of um- Souttsy ++. Hodge 
8 of rape, it is only ſurpluſage and ſtands good. A bond wag fon, ta. Ter 4 


wen, conditioned to perform the award of two arbitrators, 


„ of dow 5 : 

e ad in caſe they ſhould differ, of a chird perſon as umpire, 
* . * . . * 0 

ON al three of them joined in one inſtrument, purporting to 


* & in umpirage. This was ohjected to as bad, upon the 
Vas X . . ' 5 4 

thaw uhoricy of a caſe iu Bud/trade, 184. But the Court held 
bes e cle cited to he abſurs, and that the joining of tie arbitra- 
g vas ſurpluſage, and did not vitiate the act of the umpire, 


Geo. 3. B. R. 
1 .. 403. 


f two partners refer all matters in difference between Green v. War- 


Ges. 3 BR. 


1 Black, 471. 


Roe ex om, 
Wood tr. Dre, 
Mic. Ter. 290 
Geo. 3. BR. 2 
Ter. Reg. 643 


* ” 
2 hem, the arbitrator may diſſolve the partnerſhip. On a ar, E. Ter. 4 
-nce, aof an to ſet afide an award, it appeared, that, on a diſpute 
par- erween two partneis, all matters in difterence were reterred 
1 »the award of A. B. in common form. The arbitrator, 
4% aun alia, directed the partnerthip to be diſſolved; and there- 
he it was objeQted, that in ſo doing he had exceeded his 
hed ner. But the Court were of opinion, that when all 
1 matters in difference were reterred, the arbitrator had clearly 
F power to diſſolve the parmerſhip. If a difference be- 
chow wen a matter and his apprenuce were referred, the arbitra- 
was e would have a power to order the dentures to be de- 
ered up. And in the preſent cate, it was ſworn, that at 
era le trial, after the juror was withdrawn, and the rule of re- 
\tors, Lence thus generally drawn up, the plaintiff openly de- 
vitro WY ated, he would not have it underitood, that the arbitrator 
- 0:1. Wh power to diflolse the partnerihip, which Lord Manſ- 
22 #4 obſerved, was ſufficient evidence, cx ore ſuo, that they 
nelle, lution of the partnerſhip was then a matter in diffe- 
by, 6s ce. Rule diſcharged, 
rs deveral objections were taken to an award made in a 
Cour: WH ule referred to arbitration by rule of court; FIRST, that 
ire to Wl wnpire had awarded caſis without an expreſs power ſo to de; 
+ was WY © fupport of which was cited, 1 Kol. Ai. 254. SECOND= 
e rule, That the tos arbitrators, who had the power of naming 
a wnpire, had named one before they had entered ints the exa- 
at One mation of the ſubject at all. But thele, as well as the other 
arbi-(dections upon the merits, were overruled by THE CouRT; 
ad the nd they held, FIR sT, That the power of awarding coſts, 
wt ns neceſſarily conſequent on the authority conferred, upon 
MI arbitrator of determining the cauſe; aud that the reaſon 
enced; br, in references of this fort, a provition was frequently 
ac|tion alerted, that the coſts thoul.l abide the event of the award 
1, tha that the arbitrator might not have it in his power to 
de che hold coſts from the party who was in the right. Eur 
wiſe in was to be contidered as the reſtricti n of power, 
zrougli dich he would otherwiſe neceſſarily have, ct allowing 
; be a ats at his election. Neither was there any gronnd for the 
*ond objection, for it rather ſeemed to be the faireſt wa 
1488 choofing an umpire. And they ſaid, that it had been 


{clemnly 
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folemnly determined (1) in this court, about thirty vear: 
ago, that arbitrators might ele an umpire the inſtant they 
began to take the matter into conſideration, 
charged. 


In an action upon promiſes, the declaration ſtated, that 


on the 23d of March, 1792, and fur the ſpace of thre 
ears before that time, the defendant Burredge rented a farm 
called Llwydiarth Farm, and that the defendant Robert; 
rented it for the two following years, and quitted it on th: 
25th of March, 1794. That afterwards the plaintiff rented 
and occupied it until the making of the agreement hereafter 
mentioned. That diſputes had ariſen between the defen- 
dants and the plaintiff, reſpecting the ſtate of the repair of 
the fences, &c. at the reſpective times when the defendant; 
ſeverally quitted the farm, and that doubts had ariſen whie- 
ther the detendant Burredge left the ſame in proper repair; 
and alſo whether the defendant Roberts left it in repair; 
whereupon it was agreed, on the 13th of April, 1796, be— 
tween the defendants andthe plaintiff, to refer all ſuch diſputes 
to the award of 7. S:mcocks ; that accordingly by :n agree- 
ment in writing of that date, between the defendant Bur- 
redge of the firſt part, the defendant Roberts of the ſecond 
part, and the plaintiff of the third part, the ſaid parties jointly 
and ſeverally agreed to refer all matters 1m diſpute between 
them, or any or either of them, to the determination of 7. Sim- 


Rule dif-! 


cocts; and the defendants thereby for themſelves, their exe-J 


cutors, &c. jorntly and ſeverally undertook, promiſed, and 
agreed to and with the plaintiff, that they, and their, and 
each of their executors would on his and their reſpecliy: 
parts abide by, perform, and keep the award of 7. Simeocts, 
&c.; and the plaintiff undertook and promiſed to and wil 
the defendants jointly and ſeverally, and their reſpective cxc- 
cutors and adminiſtrators, to perform the award on his pait. 
The declaration then ſtated, that Simcocts made his await, 
&c. in which he directed the defendant Burredg- to pay 11. 
45. to the plaintiff on the firſt of Auguſt then next, and the 
defendant Roberts to pay him 131. 1s. 6d. but that they te- 
fuſed, &c. The defendant Roberts pleaded the general 
iſſue, and the plaintiff recovered a verdict againſt him; the 
defendant Burredge ſuffered judgment by default, and a writ 
of enquiry was executed againſt him. A motion having 
been made in the laſt term, to arreſt the judgment, on the 
ground, that this was not a joint promiſe by the defendauts 
to anſwer for each other, but ſeveral only, each being to 
anſwer for himſelf. After cauſe ſhewn againſt the rule, 
THE Cour ſaid, that this was rather a hard caſe on thele 
two tenants. Perhaps it it had been ſtated to them at the 
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ime of the agreement, that each was to become anſwerable 
fr the other, they would have heſitated before they ſigned 
ne agreement; but that the words of the agreement were 
vo ſtrong to be got over. It was reaſonable that each 
hould make ſatisfaction for the time each occupied; but 
by the terms of this agreement they had promited jointly 
ind feyerally, which makes them reſponſible the one for the 
other. Rule diſcharged. . Higginſon v. 

The Court will on a motion, in the fiſt inſtance, with - Neibier, Mic. 
out a rule to ſhew cauſe, give leave to enter up judgment, ay * 
on a verdict reduced by an award. | „ 

But the Court will not grant an attachment for non- per- Badley v, Love- 
formance of an award, pending an action brought on the 3 37 
zward, nor allow the plaintiff to waive the action, in order 6 
o apply for the attachment; for by bringing an action the 81. 
party has made his election. 

[t an arbitrator award among other things, that each Hicks v. Ri- 
party ſhall pay a moiety of the coſts of the arbitration, and —— org 
of making the ſubmiſſion a rule of court, and one party, in 2 Tk ow 
order to get the award out of the hands of the arbitrator, pay Bn. 93. 
the whole, he may have an attachment againſt the other 
party, if he refuſe to pay his moiety, 

« Coſts of ſuit, on a rule of reference, are common c2/25.'” Marder v. Cox, 

br aa order of niſi prius referring this cauſe to arbitration, 55 1 
t was ordered, that “ all matters in difference between the — 
parties, together with the co/ts of this action and reference, 
b be referred to the award of, &c.” The arbitrator as to 
the coſts awarded as follows: © that the defendant thall pay 
* to the plaintiff his full coſts and charges of this action, 
* ſuch colts to be taxed as between attorney and client, by 
the proper officer, &c. ;"* on a motion to ſet alide this 
ward, The Court ordered that fo much of the award as 
fected the maſter to tax the coſts as between the attorney 
ad client ſhould be ſet aſide, and the reſt to ſtand: holding 
fie award to be wrong in this; viz. becauſe the arburator 
lad exceeded his power in directing the colts to be paid, as 
between attorney and client: the words of the reference 
dkarly meaning co'ts in a technical ſenſe, which are legal 
colts. 

So, in this caſe, where the arbitrator ordered the defendant Barker v. Tibe } 
pay colts of ſuit as between attorney and client, and alſo _— * 
be coſts of reference as between attorney and client, it being rg I Day : 
Us latent that the plaintiff ſhould be reunburſed his full ex- 
pences; The Court, on motion, made a rule for the protho- 
notary to tax the colts of the ſuit oniy, as befrween party and 
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party, as there was no agreement or order of nit prius to 


ry the general rule, that colts of ſuit in an award thall 
only be the common coſts, 


Vor. I. 3B But 


Award. 


Bradley v. Ton- But the general term /t, in a rule of reſerence, does not! 


7.38 


tow, Ea. Ter. include the coſts of that reference. 


1 Pul. & Beſan. 
74 


this irregularity; BUT The Court held it impoſſible to (ar, 


that the judgment was uregular, as it followed the allcaturl 


of the prothonotary : that a reference is made for the con- 


venience of both parties, and therefore the expences ought] 
both, unleſs it is provided in qe crder off 


to be ſuſtained 


niſi prius, that the arbi:rator ſhall have power (o give the 


colts of the award: that 2 proviſion of the colts of res} 
ference being generally made in the rules, but omitted in the] 
preſent inſtance, was a ſtrong argument to ſhew that they 
were not here intended to abide the event of the arbitration 


Per Cur. The plaintiff muſt therefore now move, to te- 
form his judgment by conſent, and reduce it to the proper 


amount; but as the judgment was ſtrictly ſpeaking regular 


and the plaintiff was under the neceſſity of oppoſing this 
motion, we ſhall not allow the colts of his application. 
The prothonotary having in the above caſe been direc- 
ted to enquire concerning the practice of the king's bench, 
reported that he had been informed by the maſter, tho! 
though no caſe had occurred within his knowledge, where 
this queſtion had ariſen, yet it was generally underſtocd 
that an arbitrator had no power to give the coſts of 114 
award, unleſs under a proviſion inſerted in the rule of 
court. | 
Biſſex v. Biſſen, In an action of debt, on a bond dated 28th March, 1704 
1 z conditioned to perform an award to be made and delivered 
on or before the 21% of May then next following: the deten: 
dant pleaded, “ that the arbitrators did not make any awark 
on or before 21/t May ;”' to this the plaintiff replied, © tit 
the arbitrators after making of the mid writing obligatoryg 
and before the exhibiting of the bill of the plaintiff, 70 
wir, on the 21ſt day of — &c. did make their award: 


Burr, 1729. 


the defendant demurred ſpecially to this replication, and the 
plaintiff joined in demurrer ; upon the argument it was ob- 


jected for the defendant, that it did not appear that tl 
aw2l 


In this caſe chere! 
37 Geo. J. C. B. had been an order of ni privs, for referring the cauſe to ac 
bitration; and it was ordered, inter alia, „that the plaintiffY 
& ſhould be at liberty to enter up his judgment, and ſue out 
execution for ſuch ſum as the ar bitrator thould find due | 
« together with his cots ;** the arbitrator awarded 140). 148. 
for the debt, and coſts to be taxed by the prothonotary ; his 
taxation amounted to a certain ſum, and included the coftsl 
of the reference; judgment being entered upon the protho-4 
notary's allocatur, the defendant applied to him to ftrikel 
out the coſts of reference, and, on teconſidering the matter, 
the prothonotary diſallowed them: it was afterwards moved$ 
on the behalf of the defendant, to ſet aſide the judgment for! 
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ard was made within the limited time, for that the time 
of making it was not poſiuvely, directly, and preciſely al- 
od, but only came under a videlicet ; and that it was not 
aleged with fulkcient certainty for the defendant to have 
ten iſſue upon, and that it was bad on a ſpecial demurrer. 
rx Cur. The award was in fact made on the 21ſt of 
May, and the averment is ſuſhciently poſitive ; the time of 
mating the award is material, and therefore this allegation 
of it ſhall be taken affirmatively, and the date of the award 
ppears to be ſo ; the defendant might have taken iſſue upon 
. judgment for the plaintitt, 


dee alſo the Titles ArFiDavir, ATTACHMENT, and 
BALL, 


Bail, 
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In what caſes bail may be taken, by A PeR$SON in cuſtod i 00victio! 
whom, and in what manner. | upon a capias ut which iff 
lagatum after conviction of a criminal miſdemeanor canno Wa ie ma; 
be admitted to bail, without the conſent of the proſecutot: & 5/7 
he is in execution. In this caſe there were two informations ung 0! 
againſt the defendant for two ſeveral miſdemeanors, 1it, For nced of 
having publiſhed and cauſed to be publithed, @ editions an tbailable 
ſcandalus libel (the North Briton, no. 45.). 2dlu, For havin ſuch a pe 
printed and publiſhed, and cauſed to be printed and publith- ny to | 
ed, an obſcene and impious libel (an Eflay on Woman), 0 ria! ba 
the trial, verdicts were found again't him, upon both infor- quired 
mations. After which, judgment was duly ſigned again. vW 
him in each cauſe, and writs of capias were awarded and i- (charge. 
ſued againſt him, as in ordinary caſes of convictions upot l& could 
informations for miſdemeanors : upon his non- appearance be pu 
the proceedings were carried on to proclamation and c wtlawed 
gents: and upon his not appearing on the fifth time of bein Edt, or © 
exacted, he was outlawed: afterwards, having ſurrendered able! 
himſelf to the ſherift of Middleſex upon a capias utlagatum ; kndant | 
and being brought into court by habeas corpus, a writ of errol lates, . 
in each cauſe was delivered into court, and allowed. It wa dat m 
then prayed by the attorney-general that the defendant mio» act; : 
be committed to the Marthal, which was ordered. I: wa ime: 
then prayed on the behalf of the defendant that he miglit be Wuch ar 
admitted to bail. Lord Mansfield, CH. J. This detendant ud mea 
is in cuſtody after canviction; it he had been pretent in court be prear 
he might have been committed: if not preſent, he might ha popul 
been taken by a capias. It is indeed in the diſcretion of wogntevry wa 
Court to bail a perſon ſo circumſtanced : but diſcretion,” the a© 
when applied to a court of juſtice, means ſound diſcretio! nuſt be 
guided by law. It muſt be governed by rule, not by hu pract 
mour: it muſt not be arbitrary, vague, and fanciful, but victiv 
legal and regular. This . was not preſent whe! heriff is 
convicted: he afterwards withdrew from juſtice, and va el in 
outlawed ; and a capias utlagatum has now iſſued; and hs $ Tequire 
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zin cuſtody upon it. If a perſon convicted be taken upon 
z capias pro Joe, he is liable to be committed, unleſs the pro- 
tutor conſents to his being bailed. This is the common 
gurſe of procecding: though it is uſual to admit to bail up- 
the proſecutor's conſenting to it. In the cafe of the jour- 
men taylors, and again in that of the weavers, the de- 
tulunts were by conſent bailed, and by confent were not 
v appear till called upon: but I do not remember any caſe 
where tuch a perſon has been bailed without conſent. When 
zperſon ſo convicted is committed, ſuch commitment thall 
c taken into conſideration by the Court when they come to 
monovnce their ſentence upon him, and ſhall go as part of 
is puniſhment, Here the deiendant is in cuſtody under the 
onviction : for he is in cuſtody upon the capias utlagatum, 
wich iſſued upon his conviction. Now whatever doubts 
tre way be about what is within the act of parliament, 
& 5 and MH. c. 18, © for the more eaſy and ſpeedy re- 
ring ot outlawries,”” it is moſt certain, that a perſon con- 
ned of a miſdemeanor is not within it, becauſe it is not 
thailable caſe : nothing theretore can be clearer, than that 
ud a perſon is not within an act of patliament that relates 
my to bailable caſes: this act relates to cafes where 19 
rial bail is required, and io cafes where ſpecial bail it 
quired z and the therift is directed what to do in either 
ale, Where the cale is bailable, the defendant is to be 
aleharged upon the ſecurity-bond : but even in civil actions 
& could not be bailed, where he was not bailable : he is only 
0 be put into the ſame condition as it he had not been 
wtawed at all. If the outlawry was after judgment in 
Ebt, or any other civil action, and the detendant was not 
dlable before the outlawry, the act did not make ſuch de- 
kndant bailable, who was not ſo before the outlawry. 
later, J. was alfo clear in the ſame opinion. It is ſaid, 
* that miſdemeanors of all kinds are within the words of 
du act, as well as within the ſcope and meaning of it; but 
nflemeagors are here connected with debts and treſpaſſes, 
vuch are deſcriptions of civil actions; and ſo may the word 
ud meanor be. This act might, on the general words of 
de preamble, have a view to actions of confpiracy, deceit, 
popular actions upon penal ſlates (on which an out- 
wry was given by 21 Jac. 1. c. 4.) and taking the whole 
the act together, there can be no doubt about it: for it 
wut be conſtrued of thoſe caſes where the clauſes of the act 
re practicable, which in the preſent caſe tney are not. A 
taaviction in a criminal caſe cannot be within this act; the 
teriff is directed by it © to take ſecurity for the perſon out- 
awed in the penalty of double the ſum io which tpecial bail 
Srequired ;?* but the ſheriff cannot take bail of a perſon 
Wer lus being convicted of a crime. The ſheriff cannot 

3B 3 | form 
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form his own idea of the offence, or ſettle a ſum wherein he 
ſhould take the bail of ſuch a perſon: nor can he require f 


bail in double the fine, or any more than what the fine 


ſhall be fixed at; which is uncertain and future: the con-! 


_ words of the ſecurity-bond, © and to do and per- 
form ſuch things as ſhall be required by the ſaid court,” 


mean put ing in bail to a new action, pleading within a li- 


mited time, putting the plaintiff in ths ſame condition, and 


ſuch like matters; and it ſhould be conſidered how the law! 
ſtood in civil caſes, before this act of parliament: and that 
no bail could then be taken on a capias utlagatum : what I] 


have been ſaying may throw ſome light upon this act of par- 
liament. But I confine my opinion to its being un octawry 
after conviction in a criminal caſe; which cannot be a calc 
within the act of parliament. If a defendant is taken upon 
a capias pro fine, (or pro redemptione), it is an execution ; 
and no ſheriff can take bail of him: it is a favour if the 
court does it. By 5 £4. 3. c. 12. no pardon for an out- 


lawry ſhall be granted, till the chancellor is certified that the 


plaintiff is ſatisfhed of his damages. In a ctimin ] caſe, it the] 
party be convicted, and a capias ad ſatisfaciendum iſſues, and 


he is taken upon it, he is in execution, to make fatisfaCtion; 
and the ſheriff can never foretell, before the Court luve 
given the final Judgment, what that ſatisfaction is to he, on 
which he ſhould admit the defendant to bail, on the capras ut- 
lag tum he has nothing to direct him by. No clavte of 


this an can be put in execution, on an outlawry up'n af 


conviction in a criminai cafe. fon, J. of the tfanie opi- 
nion: I think this act of parliament relates only to civil ac- 
tions; this is evidently the true ſpirit of it. It cannot be 


imagined that the act can mean to allow of a deſendan 


appearing by attorney, in caſ.s where the defendant is ob- 
liged co appear perſonally, and cannot appear by aitorney 
at all: neither can it extend to take bail in cates not bal 
able: but ſurely it cannot extend to caſes of criminal mi- 


demeanors, after canvictian; becauſe in ſuch caſcs a de 


fendant is not entitled to be bailed at all. Outlawries after 
conviction are very different from the caſe of outlawries tor 
non- appearance upon meſne proceſs. After conviction, 
there is no caſe where it has been holden that the defendant 
has a right to be admitted to bail. In an outlawry after 
conviction for a miſdemeanour, no ſheriff could take bil; a 
conſequently this act could not have any ſuch caſe in view 
or be meant to extend to it. Villes, J. It is clear that the 
defendan' has no right to demand bein admitted to bail; 
this is an outlawry after conviction : if it ſhould be granted 
that he is entitled to be bailed upon the outlawry, yet 35 

ſtands convicted of the crime, he muſt be committed upon 
the conviction, This ſtatute is indeed as obſcure as * 
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de ſtatute- book; it is difficult to aſcertain its true meaning. 
Therefore, I do not chooſe to give any direct opinion about 
g extent; unleſs it ſhould become abſolutely neceſſ ry for 
ne to do ſv : as the preſent caſe ariſes upon an outlawry after 
aviition, it is clearly not a caſe within this act of parlia- 
nent, In treaſon and telony, outlawries were Cconvicions 
if the fact; and therefore they are particularly excepted out 
of this act. But outlawr.es in caſes of miſdemeanor are not 
convictions of the fact: yet atter actual conviction of a 
niſdemea nor, the defendant is not entitled to bail; whether 
te be or be not outlawed ; even in a civil action, a perſon 
outlawed after judgment could not have a pardon, till pay- 
ment of the debt: in the preſent cafe, it would be merely nu- 
ratory to ditcharge che defendant upon giving bail to proſe- 
cute his writ of error upon the outlawry, when we muſt 
mmediately commit him upon the conviction. How can 
ne ſheriff know at the time of the defendant's being taken 
pon the capias utlagatum, whether the Court will admit of 
pecial bail or not? or if they ſhouid, how ſhall the ſheriff 
know in what ſum it ſhall be? or, if he ſhould be fined, what 
will be the amount of his fine? Cleirly an outlawry after 
conviction of a miſdemeanor is not within the act, whatever 
le may be within it. THE Cavar, having thus declared 


eit unanimous opinion, © that the defendant ſtanding con- 
* victed of a criminal miſdemeanor, had ns right to demand 
being admitted to bail under this act of parliament.” His 
counſel moved, that he might be bailed upon the foot of the 
general diſcretion of the Court. PER LORD MManfeld. I 
have ſaid, that I know * no caſe where a perſon convicted 
* of a miſdemeanor has been admitted to bail without the 
* conſent of the proſecutor.” We cannot therefore do it, if 
lie attorney- general does not conſent: for we muſt act alike 
n all caſes of this nature: and what we do now, ought to 
te agreeable to former precedents, and will become a pre- 
cent in future caſes of a like kind. 
cüning to bail without the conſent of the attorney-gene- 
al as proſecuting for the crown, he was committed to the 
marſhal, 

In this caſe Lord Baltimore, who was charged with hav- The King v. 
nz committed a rape, and the women who 
charged as acceſſaries before the fact, and againſt whom 
warrants had been ifſued, came into court, and ſurren- fegburgh, Hil, 
tered themſelves ; it was then moved to admit them to bail Tr. 8 Geo. 3. 
(which was admitted to be of courſe with reſpect to the 
ceſſaties), and the Court, accordingly, on the reading of 
leveral ſpecial affidavits ſtating ſome very ſtrong cucum- 
ances in favour of the application, ordered the principal to 
be bailed by four manucaptors, in 10col. a- piece, and himſelf 
n 4oool. and the women in 4ool. each, and their ſecurities 
(al of them together) in the like ſum, The condition of 
3B4 the 
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the recognizances was, * to appear at the next aſſizes and 
60 r gaol-delivery for the county ot Surren.“ 

ne ſheriff has no authority to take @ bond for the ap- 
pearance of perſons arreſted by him under proceſs iſſ' ing 
an indictment at the quarter-{eſhons for a mi de. 


4 Ter. Rep. 50%. MEANOT : in ſuch a cale he can only take a recomnizance for 


their apperrance.—In debt on bond, the defendant, after 
craviiug oyer of the bond, by which he and two others be- 
cum jointly and ſeverally bound to the plaintiff: as ſheriff 
of Briſſol; and of the condition, which as for the defendinc 
to appear at the next general quarter- ſeſſions to be holden, &c, 
to anſwer, &c. touching a certain treſpaſs and afſault where. 
of he was indiled, PLEADED, that at the time of akin» 
the ſaid writing obligatory, he had been indicted for the rel 
paſs and aſſault in the condition mentioned, and that a c4- 


pins was iſſucd out of the court of ſeſſions, directed to he! 


then ſheriffs of Briſtol, commanding them to take the (4; 
defendant, and him ſafely keep, fo that they might have his 
body before the ſaid juſtices in the condition men. toned at the 
next general quarter-ſefſlions, &c. then and there to anfwer, 
&c. 0 
plaintiffs as ſherifts, and the arreſt of the defendant by vir- 
tue thereof, and that the defendant executed the ſaid boyd 
with the ſaid condition, in order ts obtain his diſcharge trom 
out of the cuſtady of the plaintiffs, who thereupon ſet him 


at liberty; the fard indictinent in the ſaid condition , the ſat 


writing obligatory mentioned, then being pending and ue un. 
determined; and that the defendant did not upon or at any 
time before or after the making of the ſaid wruing obliga— 
tory, or before the exhibiting of the plaintiff's bill, ee. 
to any, recognizance or other ſecurity whatſoever ta our hr 
now king, fir his appearance at the ſaid ſeſſiuns, in the cum. 
tion of the ſaid writing obligatory mentioned, or at any vile; 
court or ſeſſions whatſoever, to anſwer the ſaid indictmem, 
&c. or in any other manner whatſoever touching rhe fen 
treſpaſs, &c. nor was any ſuch recognizance or {ccurit\ 
entered into or given to our ſaid lord the king in that beh. 
The ſecond plea was the ſame as the former, except that 
ſtated, that the defendant, while in cuſtody upon the arte!, 
executed the bond, in order to obtain, and in confid:ratin of 
then and there obtaining, his diſcharge out of cuſtody ; hie 
bond the plaintiffs accepted on the occation, and for the 
cauſe and conſideration aforeſaid, and thereupon, then, 2: 
there ſet at liberty, and permitted the defendant to eſcape and 
go at large, &c; the ſaid indictment being then pending and 
wholly undetermined, &c. The third plea was alſo the land 
as the firſt, as far as the averment of the plaintiff's having 
ſet the defendant at liberty after having executed the bond, i 
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der to obtain his diſcharge: and then was added this further 
nerment, that no writ of venire fucias iſſued or was ſued out 
zzainſt the defendant, upon the ſaid indictment mentioned, 
&c. previous to the iſſuing of the ſaid writ of capias againſt 
the defendant ; nor was he thereby, or by any other writ or 
xroceſs whatſoever, ſummoned to appear or anſwer to the 
aid indictment, before the iſſuing of tuch writ of capias. To 
each of theſe pleas there was a general demurrer, and joĩn- 
ler. In ſupport of the demurrer, two points were made: 
it, that the ſheriffs were juſtified in executing the capias, al- 
thiugh no venire had previouſly iſſued; and, ſecondly, that the 
heriffi, having arreſted the defendant under the ſſſions“ pro- 
us, were not only juſtified, but bound to take an obligation for 
lu appearance at the return of the writ. But the Courule- 
lired the counſel to confine himſelf to the liſt point, as they 
had not any doubt upon the firſt : and this, he taid, depended 
on the ſtat. 23 Hen. 6. c. 9. ; by which ſherifts are enjoined, 
to let out of priſon all perſons by them arreſted, or being 
* in their cuſtody, by force of an writ, bill, or warrant, 
in any action perſonal, or by cauſe of inditment of treſpaſs, 
* upon reaſonable ſureties, where ſuch perſons be fo let to 
« keep their days in ſuch place as the ſaid writ, bill, or war- 
* rant ſhall require,” &c. And, © that no ſheriff, &c. 
* ſhall rake, &c. any obligation for any cauſe aforeſaid, or 
* by colour of their office, but only to themſelves, of any per- 
„ton, which ſhall be in their ward by the courſe of the 
„hw, but by the name of their office, and upon condition 
© written that the priſoners th ll appear at the day contained 
in the ſaid writ, bill, or warrant, and in ſuch places as 
* the ſaid writ, bill, or warrant, ſhall require ; and if any 
© of the ſaid ſheriffs, &c. take any obligation in other form 
* by colour of their offices, that it ſhall be void.” PER 
Cur, Whatever power the ſherff might have had in this re- 
ſpect under the ſatute 23 Hen. 6. c. . the queſtion is, Whe- 
ther it is not taken away by a ſubſequent act paſſed in the 
next reign; 1 Ed. 4. c. 2. It is clear, that at common law 
the ſheriff could not bail any perſons indicted before juſtices 
of the peace (1), though he might bail thoſe indicted before 
him at his torn (2). Now the ſtat. 23 Hen. 6. was not 
paſſed to enable the ſheritf to take bail in caſes wher- he could 
not bail before, but in order to compel him to take bail in 
thoſe caſes where he might have taken bail, and neglected ſo 
to do. Before this ſtatute, the ſheriff might bail thoſe in- 
licted before him: but the ſtat. 1 Ed. 4. c. 2. m nifcſtiy 
news, that the legiflature would not truſt to the ſheriff in 
ſuch caſes; for the act requires him to return all indictments 
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(2) Ib. ſ. 27. 


taken 


Bemrough v. 
Rofuer,Hil.Ter 


38 Geo. 3. In 
the Excl. Cham. 
in error, 2 Hen. 


LA. 418. 


Bail. 


taken before him at his torn to the juſtices at the next (er. | 


ſions; and Hawkins (1) expreſsly ſays, that thit ſtatute 


takes away the ſheriif's power of bailing in ſuch caſes, la 


the 25th ſection of the ſame chapter he tays, © it is holden 
by ſome, that by the common -w the theriff inight, by vir- 
tue of his office, as principal conſervator of the peace, bail 
any perton arreſted on ſuſpicion of felony, or for any other 


offenc= which is bailable.“ In the next clauſe (2), he ſays, | 


& but it ſ-ems that the ſheriff had no power, ex efficin, to 
bail any perſon indicted of any crime before juſtices of 
peace.“ And in the 27th, © it is holden that at this day the 
ſheriff has loſt his power by reaſon of 1 Ed. 4. c. 2.; by 
which it is enacted, © that the ſheriff thail not proceed 
on any ſuch indictment, but thail remove it to the next 
ſeſſions of the peace.“ Therefore there was a caſe before 
the ſtatute of Hen. 6. in which he might have taken hai. 
Theſe paſſages in Hawkins perfectly explain the meaning 
of th2 ſtat. Hen. 6.; and are confirmed by the ordinary 
courſe of juſtice, which is conformable to his opinion; 4 
it was the ſheriff 's duty ta have taken a recognizance. ]udg- 
ment for the detendant. 

The court of king's bench having given judgment for the 
defendant as above, a writ of error was brought, which was 
twice argued. Aſterwards, the opinions of th, judges were 
delivered in the following manner: © Mr. J. Rooke, Mr. B. 
Thompſon, Mr. J. Heath, Mr. B. Perryn, Mr. B. Hothan, 
and the Lord CH. Bar. Macdanald held, that the julg- 
ment of the court of king's bench ought to be affirmcd for 
the following reaſons, (contra Eyre, Ch. J. who was of 
opinion that it ought to be reverted). The queſtion in this 
caſe is, whether the theriffs of Briſtol were enabled by the {tat 
of 23 Hen. 6. to take the obligation mentioned in the plead- 
ings? Now, though the words of the ſtatute are tufficieatly 
lar.e, taken in their literal ſenſe, to give ſherifts the power 
of bailing an indictment of treſpaſs before juſtices: yet the 
interpretation of this as well as other ancient ſtatutes mus 
be made, not merely according to the literal ſenſe, but ac- 
cordiag to the ſubjeRt-matter ; the interpretation of other ſta- 
tutes made in pars materia; precedents ; the authority of text 
wilers; and long and couſtant uſage. At common law, the 
ſheriff might bail either on writ, or ex cis the latter 
power only appertains to the preſent inquiry. This power 
of bailing ex officio was incident to his power of awarding 
proce!s, and giving judgments on indictments. The principle 
on which it is founded demonſtrates its extent: the firſt ſta- 
tute which limits its power is the ſtat, Weſtm. 1. 3 £4. :. 
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(1) 2 Hawk, P. C. c. 13. 27, 


(2) Ib. & 26. 
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©. 15. which was a remedial and declaratory law: in the 
&claratory part, it ſtates, that, except in three caſes therein 
ſpecified, it was doubtful in what cafe the theriff ought to 
rplevy priſoners in his cuſtody : and it proceeds to mention 
the caſes in which he is commanded to Jet them on main- 
prize, adding theſe material words: “ Sans rien donner de 
lur biens; by which he is forbidden, by neceſſary inference, 
o take an obligation for money. Tlus clauſe will ſerve to 
interpret that of 23 Hen. 6. as will hereafter be thewn. It is 
evident that this ſtat. Weſtm. 1. does not extend to perſons in- 
ded before juſtices of the peace, who did not exiſt at the time 
when it was paſſed, They were created by virtue of a ſub- 
ſequent ſtat. 4 Ed. 3. c. 2. which firſt gave them a power of 
taking indictments, which vere afterwards to be tried by the 
judges of gaol-delivery, and which e pteſsly enacts : „ that 
* ſoch as ſhall be indicted, or taken, by the ſaid keepers of 
the peace, ſhall not be let to mainprize by the ſheritts, nor 
by none other miniſters, if they be not mainpernable by 
«4 the law ; and that ſuch as ſhall be indicted, ſhall not be 
delivered but at common law.” This ſtatute thews the 
policy of the legillature, which expreſsly prohibits the ſheriff 
from bailing, ex officio, perſons indicted before juſtices ; for 
that ſeems to be the true conſtruction of this ſlatute: it 
evinces the decided preference given to the juriſdiction of the 
juſtices, and the jealouſy entertained by the legiſlature, left 
the authority of the ſheriffs ſo corrup:ly exeiciled, ſhould 
interſere with the new and favourite juriſdiction; as at the 
ume of making the ſtat. 23 Hen. 6. c. g. ſlicriffs had a moſt 
extenſive criminal juriſdiction in their tourns, and inciden- 
ally a power of bailing perſons indicted before them, the 
queſtion is, Whether the power given to them of bailing b 
obligation is to be reſtrained to indictments for treſpats 
taken in their tourns, or to be extended to indictments for 
treſpaſſes before juſtices. If the latter interpretation were to 
lake place, it would follow, that the legiſlature would by the 
lame words modify an exiſting power, and create a new one 
in the ſame ſubject- matter, without announcing ſuch an in- 
tention, But it ſeems to be a good rule of conitruction, that 
where a ſtatute modifies an e iſtiug power of a kiown Ot 
Heer, it ſhall not be conſtrued to give a new power, undes 
luch intention be clearly . or may be collected hy 
neceſſary legal inference: and this would be the more g 
traordinary in the preſent caſe, where the miſchicf ta be re- 
medied is the abuſe of the then exiſting power contided to 
the ſheriffs. If all the ancient ſtatutes be examined on 
Mag. Char. to the 1 Ed. 4. both incluſively, a period ot 
two hundred years, relative to the criminal quriſdiction of 


heriffs, and to the abuſe of their power by bailing, they 2 * 
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be found moſt ample in the detail of the extortions, per- 
juries, and oppreſſions, of the ſheriſſs and their officers, 


ne grievance is ſtated in all the ſtatutes ; they bailed for | 
money ſuch as ought not to be bailed, and they extorted | 


money from thoſe who were entitled and demanded to be 
bailed : their juri.diftion was become moſt odious: the legit. 
lature in every reigu abridged ſome part of their power, aud 
increaſed the juri diction of the juſtices, until at I ſt they 
were deemed fo incorrigible, that their whole criminal juril- 
diction was cxpretsly, nd the power of bailing for offences in 
their tourns incidentally, taken away, andtransterred to the jul 
tices of the peace, by the tit. 1 Ed. 4. c. 2. Thaſe obſerva. 
tions may terve as an anſwer to an argument that has b en 
uſed on the part of the plaintiff in error, in contulering this 
ſtatute, namely, hat as it gives a new power in civil caſes, 
therefore it may be conſtrued to give a like power in crimi- 
nal caſes; and that the one ſhould be conſidered co-exten- 
ſively with the other. But the cates are alſo in he: fe.ves 
different. Before the paſſing the ſtature 23 H. 6. ſheriffs 
had no power ex cis to bail without writ perſons in 
their cuſtod / on civil proceſs; they couid only do ſo on the 
writ de h:mine replegiand? ; but in criminal caics tiey hid a 
power of baili g perions indicted betore them iu their tourns, 
In reſpect to civil proceſs, the power of bailing given to 
them was totally new; in reſpect to criminal proces, it was 
only new as to the mode of taking an obligation; tor the 
ſheriff without writ, before the ature, might have let cut en 
mainprize ſuch perſons as were indifted in his tourn. This 
ſtatute being in part materia with the ſtatute of Weſtmin— 
lier 1. tae true expolition of the one may be found by com- 
paring it with the other. By the expreſs terms of the fla- 
tute Weftminfter 1, ſheriffs are reftraincd from taking any 
thing of thole they let to bail, whether they be indicted for 
' felony or treſpaſs. This by neceſſary implication reſtrained 
the ſheriffs from taking bonds of thoſe whom they baile, 
The ſtat. of 23 H. 6. in fact repeals as much of the ſtatute of 
WWeftminfler 1. as prohibits ſheriffs from taking bonds of 
thoſe who were indicted of treſpaſſes in their tourns ; but 
as the ſtatute of Liner 1. does not extend to juſ- 
tices of peace, the ſubſequent ſtatute which in part repea!s 
it, ought not to receive a more extenſive conſtruction. 
A contrary conflrudtion f the tat. 23 Hen. 6. would be iucen— 
venient in auother reſpect, that the ſheriff cannot judge what 
bail he ought to require of perſons indicted before juſtices, for 
offences not appearing in the capias ; but he was under ns jſut) 
arfficulty in bailing thoſe who were indicted in his tourn, for he 
might ſee the indiftmentss And no miſchief can arite to the 


public from the conilruftion contended for, ſince the party 
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n priſon may be bailed at preſent by the juſtices of the 
peace. It can ſcarcely indeed be imagined, that the uniform 
policy of the legiſlature, manifeſted in all the other ſtatut-s 
tom Magna Charta to the 1 Eaw. 4. and the conſtant pre- 
krence given to the jurildiftion of the juſtices, hould in 
his ſtatute alone, which equaily condemns the exteſſes of 
ke ſheriffs, be changed and altered. The ſtatute of 1 Edw. 4. 
i; clearly a virtual repeal of 23 H. 6. ſo far as reſp cts in- 
liwents taken in the ſheriff's tourn, becauſe it takes away 
tis power of awarding proce's, and giving judgment on 
uch indictments. From thence the inference was probably 
dawn, that it was a virtual repeal in tate; for it would be a 
xh · mſical conſtruction of the ſtatute of 1 Edw. 4. to make 
t abrogate the power of bailing by the ſhe: iffs, in reſpect to 
heir own juriſdiction, and to let it ſubſiſt in reſpect to the 
wriſdiction of the juſtices. Suppe ſe that the ſheriff, as con- 
fervator of the peace, ſhould have committed a perſon to 
gol for a breach of the peace, and that an indictment in 
his tourn had been found againſt the perſon for the offence, 
the ſheriff could not have bailed him: but if the arguments 
on the other 1ide be well founded, as ſoon as the indictment 
had been delivered to the juſtices of the peace, he might 
have bailed him. Again, the ſheriff could not bail on in- 
lictments in his tourn, where he could apportion the bail 
to the magnitude of the offence ; but he could bail on in- 
liftments of treſpaſs before juſtices, where he had no rule 
to guide his diſcretion. For theſe reaſons, and from theſe 
parent incongruities, it is evident, either that indictments 
detore juſtices are not within the purview of the ſtatute 23 
H. 6. or that the ſtatute is virtually repeated in toto by the 
ſtat, 3 Edo. 4. It has been alleged, that the ſtat. of 1 Edw. 4. 
could not have been conſidered as a repeal of the ſtat. 23 
Hen. 6. becauſe the practice of bailing, by the ſheriff, pri- 
ſoners for treſpaſs by obligation, ſubſiſted after the 1 Ea. 4. 
ard the year-book 7 Edu. 4, 5. is inſiſted on. In that caſe, 
de obligation was taken to a ſtranger. The ſtat. 23 Hen. 6. 
was pleaded, and Cateſby, a ſerjeant of counſel with the 
plaintiff, objects to the concluſion of the plea, which ob- 
ection is allowed. The reporter ſeems to have no other 
object in view, than to give the opinion of the court as 
to the plea, for the report is very thort, and only to one 
point; what became of the cauſe afterwards does not ap- 
pear. No concluſion can be drawn from this caſe of 
uage ; it thould rather ſeem, that the ſheriff, in taking the 

nd in the name of a ſtranger, was conſcious that he 
could not take it in his own name, and meant to elude the 
aw. The authority of the text-writers is next to be conſi- 
lered, and the uſage ſince the tat. of 1 Edw. 4. was you 
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ed. The counſel for the plaintift have inſiſted on the paſ. 


ſages in Fitz. Nat. Brevium, 564, and 565, Tit. Mainprizy, | 


where it is laid down, that the ſheriff is bound by the tat, 


of 23 Hen. 6. to let to bail perſons indicted before juſtices | 
in treſpaſs, if they be not condemned. But in the ſame chip. 


ter, and in the next paragraph, it is likewiſe ſaid, that the 
ſheriff, upon a writ ſued out of chancery, may bail perſons 


condemned in treſpaſs before juſtices, which is cleaily not 
law. This ſhews the inaccuracy of the author, and inva. | 
lidates his firſt propoſition, ſo far as it depends upon his 


authority. The firſt propoſition, relative to the ſtat. of 23 


Hen. 6. has nothing to do with the writ of mainprize, } 
which is the ſubject of the chapter; and there is a mani. 


felt contradiction between that and the ſubſequent para. 


graph, in reſpect to perſons condemned by juſtices. From 

the inconſiſtency, therefore, of the paragraph relied on | 

with the next _ follows, and from its irrelevancy to the 
e 


ſubject, there ariſes a ſuſpicion, that it is an interpolation 


by ſome injudicious perſon. Streſs has alſo been laid on 


what is ſaid by Hale, 2 P. C. 132, and 136. In the for- 


mer paſſage he obſerves, that perſons in cuſtody by writ or | 


proceſs iſſuing from other courts, although bailable by 
ſuch courts, were not bailable by the writ de homine reyle- 
giando, nor by the ſheriff virtute ici, till the paſſing the 
ſtatute 23 Hen 6. c. 9. From this dium it ſhould ap- 
pear, that he thought the power of the ſheriff was enlarged 


by the ſtatute; and in p. 136. he expreſsly ſays, that in 


ſome reſpects the ſheriff's power of bailing in offences not 
capital, was enlarged by the ſtatute, and that there is not 
only power, but command to the ſheriff, to let out by ſuth- 
cient ſureties, parties arreſted in perſonal aCtions, and upon 
indictments of treſpaſs. But Lord Hale does not furniſh us 


with the grounds on which his opinion, as far as it can be | 


collected from theſe dia, is founded in that accurate and 
ſatisfactory manner which is uſual with him. It does nct 
appear, that he any where conſidered the effect which the 
ſtat. 1 Edw. 4. c. 2. might have upon the 23 Hen. b. c. 9. 
admitting the ſheriff's power to have been thereby extended. 
To this authority of Hale may be oppoſed that of Hau. 
tins, who ſays, b. 2. c. 10. § 74, „there is not the leall 
& intimation of an intent to enlarge the ſheriff's power in 
e taking indictments, but the whole purport of it (the 
& ſtat. 1 Ed. 4.) is to reſtrain him from proceeding upon 
« them. It has aiſo been held, that this ſtatute takes away 
e the power which ſheriffs had by the common law and 
« the ſtatute 23 Hen. 6. c. 9. of bailing perſons indicted 
« before him in his tourn, and obliges him to return ſuch 


« indictments to the juſtices at the next ſeflions.” 12 
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\2. 615. $27. © It ſeems certain, that by the common 
„aw, the ſheritf might bail any perſon who was indicted 
« before him at his tourn, for felony, or any other crime 
that is bailable, becauſe he might both award proceſs, 
«and alſo give judgment againſt the perſon ſo indicted; 
«and it is a — rule, that whoſoever is judge of the 
« offence may bail the offender. But it is holden, that at 
„this day the ſheriff has loſt his power by reaſon of x 
* Edw. 4. c. 2. 

To the authority alſo of Hale may be oppoſed the ſilence 
of Lord Coke (1), and Staunford (2), who make no men- 
ion of the ſtat. 23 Hen. 6. though cach of them has writ- 
en expreſsly on the ſubject of bail. Dalton (3) indeed men- 
tons it, without the leaſt comment, and takes no notice of 
1 Edw. 4. On the whole, therefore, it appears that no 
great weight can be laid on the authority of text-writers, 
who have conſidered the ſtat. 23 Hen. b. in reſpect to this 
point, as an exiſting law; for they do not ſeem to have paid 
much attention to the ſubject, nor to have taken into their 
conſide ration the ſeveral ſtatutes in par: materia. It is ſut- 
tcient to warrant the judgment of the court of king's bench, 
if, for the reaſons already given, this conſtruction of the ſta- 
ute ſhall only appear to be probable, ſince the main ground 
on which that judgment will reſt is the univerfal uſage that 
has taken place throughout the kingdom, except in the 
city of Briſtol. Such uſage mult now be underſtood to 
have prevailed from the time of the ſtat. 1 EA. 4. Sup- 
poſing then the conſtruction of the 23 Hen. 6. to be doubtful, 
and that the authorities cannot be reconciled, conſtant uſage 
would in ſuch caſe be the beſt cx poſitor of an antient ſta- 
tute. For theſe reaſons, it ſzems that the judgment ought to 
de affirmed. 
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A bail-bond given to the ſheriff of Durham, under a Jackſon v. Hams 
writ iſſued immediately from this court 1 Him inſtead of the ter, Mic. Ter. 


bihop of Durham, is not void. This was an action of 
debt by the affignee of the ſheriff of Durham of a bail- 
bond. The 1 was in the canmon form ; but it 
ſtated that the original writ was a tum ſpecial capias out 
of this court, directed to the ſheriff of Durham, and did not 
ſtate the intervention of the biſhop of Durham. To this 
&claration there was a general demurrer. In ſupport of 
the demurrer it was contended, that the original writ being 
iſſued from this court immediately to the ſheriff of Durham, 
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(1) 2 Inf, Weſt. 1. c. 15. 4 Inft. c. 31. (2) B. 2. c. 18. tit. 
Munprize. (3) Cap. 96. 


without 


35 Geo. 3. B. R. 
6 Ter, Rep. 71. 


Owen vo Nail, 
Tr Ter 36 


Gro. 3. B. R. 6 


Ter. Refi. 702. 
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without the intervention of the biſhop as count palatine, was 
bad; and the arreſt being conſequently illegal, the bail 
bond was alſo illegal and void. PER Lory Kenyon, Cu. 
J. The biſhop of Durham is unqueſtionably ent led to the 


franchiſe now contended for, namely, that writs iſſuing out} 


of this court ſhal: be directed to his officer, who is to make 
his mandate to the ſheriff, and if the ſheriff milcondud 
himſelf in the execution of ſuch a mandate, he is amenable 
to this court. But in the preſent caſe, hen the writ came 


to the ſheriff, he was bound to execute it, though the 
biſhop of Durham might have interpoſed and claimed his! 
It ſeems therefore that this writ was not abſo- 
lutely void, but merely informal, in breaking in upon the! 


privilege. 


privileges of the biſhop of Durham: with reſpect to the 
defendant in the original ſuit, no injury was dome to him by 
it; but on the contrary it was rather advantageous to him, 
becauſe it is a leſs expenſive mode of proceeding; for if 
there had been a mandate to tie ſheriff, he muſt have borne 
the expence of that as well as of the other proceedings in 
the cauſe. It is not neceſſary to determine whether the de- 
fendant in the original cauſe could or could not have ſet 
aſide the proceſs for irregularity by motion; for even if he 
could, it is a mere irregularity, and every irregularity is 
not erroneous; and I think we are not warranted to fay, 
that that which the ſheriff has done in this caſe is abſolutely 
void. Afbhur/?, J. The caſes of Needham v. Bennet, Sir 


Z. Raym. 111. and Chapman v. Maddiſan, 2 Str. 1089, are} 


much ſtronger than the preſent, for in thoſe this court 
anted attachments againſt the ſheriffs of Cheſter and 
| Aerts for not returning writs directed immediate) to 
them by this court; and in the latter, “ the court on conſi- 
deration declared, that whatever might be the caſe when the 
ueſtion came properly before them upon a claim of conu- 
ance, or plea to the juriſdiction, yet they would never en- 
dure that the officer thonld refuſe to receive their proceſs.” 
At all events this was only an irregularity. And as there 
was no claim of priviiege by the biſhop, or plea to the ju- 
riſdiction, and as the ſheriff arreſted the defendant in obe- 
dience to the writ, we cannot ſay that the bail-bond given 
upon that arreſt is void. Judgment tor the plaintiff, 
Under an original writ 1N A PLEA OF TRESPASS ON 
THE CASE on promiſes, the ſheriff took a bail-bond con- 
ditioned for the defendant' appearance, &c. in A PLEA OT 
TRESPASS; and on an achon of debt on a bail-bond, 
brought by the plaimitf as afiignee of the ſherif The da 
claration ſiating this, the d:fendant pleaded that no ſuch ple 
F treſpaſs was depending; * reaſon whereot the det-ndant 


could not nor can appear. he plainuff demuried, and the 
' queſtion 
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Bail. 
weſtion was, whether the bail-bond was void? PPR Cux. 


(after argument) If the defendant were put under any diſ- 


antage by this bail-bond, we ſhould have liſtened more 


frourably to the objection he has made; but ingenuity 
cannot ſuggeſt that this will be attended with any incon- 
renience to him. The bail-bond need not diſcloſe the na · 
ture of the action: this is neither required by the ſtatute nor 
by any of the authorities; it is ſufficient that it ſets forth the 
partizs, and the time and place of appearance: the cate of 
Gardiner v. Dudgate, in 2 Shower $1. is an authority 
againſt the objection. With regard to the difference be- 
ween the actions of treſpaſs and treſpaſs on the caſe, it is 
perlectly immaterial for the purpoſe for which the bail-bond 
was given. The defendant's argument is built on a ſup- 
poſition, that we muſt- neceſſarily intend that the action 
mentioned in the condition of the bail-bond is different from 
that in the original writ. But that is aſſuming too much 
z plea of treſpaſs does not neceſſarily mean a plea of treſ- 
paſs vi & armis, it may as well mean an action of treſpaſs 
on the caſe; for the words © plea of treſpaſs“ apply as 
well to the one as to the other. The mode of preceeding 
in both is the ſame, namely, by attachment, and the judg- 
ment is the ſame, a capiatur. In Fitz. N. B. 196. it is (aid, 
© if the writ of treſpaſs be returnable, then the writ ſhall 
be of another form, for then theſe words vi & arms ſhall 
be in the writ z and if it want thoſe words the writ ſhall 
abate, if they be not writs of treſpaſs on the caſe, which 
writs of treſpaſs (conſidering it as treſpaſs) have not theſe 
words * wi & armis,” Therefore there is no reaſon why 
we ſhould not underſtand the plea of treſpaſs in the condition 
of the bail-bond, as a plea of treſpaſs on the caſe agreeably 
t the original writ. Judgment for the plainutt, 


1 


A rule was obtained, calling on the plaintiff to ſhew Symmers ». 


auſe why the proceedings ſhould not be ſet. aſide for irre- 


Waſon, Mis. 
Ter. 38 Geo ? 


fularity, or why a common appearance ſhould not be en- Cs. I Pull. © 
red, and the bail-bond be delivered up to be cancelled, on N. 155, 


two objeRtions, fir, That the defendant was arreſted by the 
ame of Meſton, and the plaintiff filed a declaration de bene 
ſe, againſt E. Iaſon, ſued by the name of Weſton; which it 
was contended could not be done on bailable proceſs, unleſs 
warranted by the defendant putting in bail above in a different 
ume from that by which he was arreſted, Secondly, The 
jwat of the affidavit on which the defendant was heid to 
hail, omitted to ſtate the place where it was ſworn. Bur 
0 Court over-ruled both objections, and diſcharged the 
le, 

In this caſe, it was moved for a rule to ſhew cauſe why 
ae defendant ſhould not be diſcharged out of cuſtody on 


in 36. 


Hollis v. Bran- 
don, Ea. Ter. 
4. C.B. 


ering a common appearance, on the ground of irregularity i Pull. S Be. 
C 


Vor. I. 
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in the affidavit, by which he was held to bail. The af. | 


davit was intitled E. H. plaintiff, and VJ. B. defendant. 
Per Cur. (after cauſe ſhewn, and time taken to conſider) 
We have conſidered this queſtion, and have found, upon 
enquiry, that it is the ſettled practice of the king's bench, 
that on a motion for an information, if an affidavit be in- 
titled in a cauſe, it is rejected: we think the rule ſhould be 
univerſal; for the only ground on which it is founded is, 
that it would be difficult, if not impoſſible, to indict for per- 
Jury upon ſuch an afhdavit. We think alſo that the prac- 
tice of both courts ſhould be uniform. Rule abſolute wich- 
out coſts. 

Clake v. Ca Atterwards, in this caſe, in the court of king's bench, the 

tnorne, Ir. Ter X . as 

37 Geo. 3. B R. defendant obtained a rule, calling on the plaintiff to ſhew 

7 Te. Rp. 421 Cauſe why he ſhould not be diſcharged out of cuſtody, for 
the inſuthciency of the affidavit on which he had been ar- 
reſted. The affidavit was entitled in the cauſe, and ſtated 
that, the defendant has, or lately had, in his paſſeſſian a cer- 
tain bill of exchange, &c. which- the ſaid defendant, on de. 
mand thereef, refufed to deliver to the plaintiff, but on the con- 
trary has converted and diſpoſed of the ſame to his own uſe.” 
The firſt objection was, that the affidavit was entitled iu 
the cauſe. But The Court thought, that as the practice (1) 
had obtained ſo long of adding a title to affidavits of this Kind, 
it would be too much now to determine that ſuch practice 
had been erroneous, particularly as this was a mere queſtion 
of form, and did not interfere with the juſtice of the cale : 
and that the conſequences of ſuch a determination would be, 
that it might occaſion an infinity of actions for improperly 
holding to bail in thoſe caſes in which the affiduvits had been 
—— but that, for the regulation of future praclice, ibey 
would make a rule of court, ordering, that affidavits to hald 
to bail ſhould not be entitled after this term (2). 


— 
— 


8 
— PX _ 


(1) In the laſt term, fimilar rules were obtained in two cauſes, Ls. 
v. Ros, and Gaunt v. Marſh, on a fimilar obje&tion, On enquiry, !t 
then appeared that it had been rhe practice tor a great length of time 
to ule affidavits to hold to bail that were and that were not entitled in- 
diſcriminately ; that there were nearly as many in the office of the one 
kind as of the other. The Court, thinking it a point that concerned 
the practice of all the courts, ſaid that they ſhould defer giving a 
opinion until they had had an opportunity of conſulting the judges at 
the other courts. But as ſoon as the above caſe of Clarke v. Cat e 
was diſpoſed of, they diſcharged the rules in both theſe caſes. In ſup- 
yore of theſe rules were cited, Bevan v. Bevan, p: 524, ſupra: K. v. 

arriſon, p. 524, ſupra.—Againſt the rules was cited King, . t 
Cole, p. $13, 524, ſupra. 

(2) And a rule was made accordingly, ordering, that ſuch afidavit 
mould not be entitled for the future. Sec Title RULES or Cocks. 
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But ANOTHER OBJECTION was then taken to the affida- 
jit, that it ought to have ſtated a cauſe of action to the ex- 
ent ſuggeſted in the affidavit: whereas here, conſiſtently with 
what was ſworn; the defendant might not have converted any 
thing to his uſe of the value ated ; for though it was ſtated 
that the bill of exchange purported to be of a certain amount, 

i did not appear but that the bill might have been paid. And 
[he Court being of opinion that this objection was fatal, 
made the rule abſolute. 

But in this caſe, where it was moved to diſcharge the re- Kennet and 
cognizance of bail, on account of two objections, which it Avon, & «n 
was alleged were apparent on the face of the affidavit, on 13 
which the defendant had been holden to bail, viz. iſt, Be- Geo. z. BR. 7 
cauſe the affidavit was not entitled “ In the king's bench;“ Ter. Rep. 451. 
ally, Becauſe it only appeared to have been taken before 
J. M. a commiſſioner, &c.“ without ſaying by what 
court he was commilſfoned to take affidavits. THE Cour, 
iter cauſe ſhewn, were at firſt inclined to diſcharge the 
rule on the firſt ground only: but afterwards they ſaid they 
were ſatisfied that the objections to the affidavit were un- 
founded, as the affidavit was poſitive with regard to the 
lebt, and as art indictment for perjury might be found on 
it, if the contents were not true. 

In an action on 26 Geo. 2. c. 21. { 3. for a forfeiture of The King v. 

200]. for having unſealed wrought ſilks found in his poſſeſ- Rebord, Mic. 
don; it was ſhewn for cauſe againſt the defendant's being +53 = 
liſcharged on common bail, that the ſtatute expreſsly gives a 1369. 
Wpias in the firſt proceſs, ſpecifying therein the amount of the 
penalty ſued for, and directs, “ that the defendant thall be 
wliged to give ſufficient bail, &c.“ It was then objected, 
that the affida vit on which the defendant was held to bail 
* 8 Gps ry politive, it being wy the 3 
ad cauſe of action again him 200l. forfeited by him 
Fc. SED * Cur, I ö Lale, the act 
does not require any affidavit at all. 

lu this caſe, the affirmation of the plaintiff, on which the Champion v. 
&fendant had been held to bail was, © that the defendant was . Ten 
* . . 7 Ceo. 3. B.R, 
ultly and truly indebted to him in the ſum of 5000l. for ſo 4 Burr, 2120. 
much money had and received of this affirmant:“ adding, 

Hand for which he has not accounted.” The Gurt held, 
mat theſe laſt words rendered it not poſitive, and therefore 
te defendant was diſcharged on common bail. 

In this caſe, the affidavit on which the defendant was held my ED 
bail was, „ that the defendant was indebted to the plain- , mad -y 1 
it (who was an aſſignee) in the ſum therein mentioned, as 4 Burr. 2283. 
pears by the bankrupt's books, and as the plaintiff veril 
believes; and it was moved that the defendant might be wt. 
charged on common bail. Bur FER CUR. It is not rea- 
louable to put it upos the aſſignee, to procure an affidavit: 

Je tha 
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the bankrupt might perhaps refuſe to make ſuch an affidavit; 


belides, it has been ſolemnly ſettled in Barclay v. Hunt (1), 
de that ſuch an affidavit as this is ſufficient;“ it is as cer. 
tain as the nature of the thing will bear. Ax p the whole 
Court agreed it to be a ſettled point, that ſwearing to be- 


lief in this manner, was ſufficient for an executor or ad. 


miniſtrator, or an aſſignee under a commiſſion of bank. 
ruptcy. 


Hatfield ». Lin- A party cannot be held to bail for a penalty, but only 
guard, Hil. Ter. for the ſum ſecured by the penalty. And, therefore, where 
35 Geo. 3. B. R. the affidavit to hold to bail was, © that the defendant was 


6 Ter. 


Houſin v. Bar- 
row, Hil. Ter. 
33 Geo. 3. 
6 Ter. 


Rep. 217: ; debied to the plaintiff in 1000l. under an agreement in 


writing, whereby the defendant undertook to pay the plain- 
tiff the balance of accounts, &c. which ſaid balance is ill 


due and unpaid, without ſtating that the balance was 100091, 


it was moved that the defendant might be diſcharged op fil. 
ing common bail. Per Curiam. The plaintiff ſhould have 
ſhewn what the balance was, and have ſworn that that was 
ſtill due and unpaid; whereas he has ſworn to the whole 
ſum mentioned in the articles of agreement, which was in. 
ſerted as a penalty for ſecuring the balance. A d:fendant 
cannot be held to bail for a penalty, but only for the ſum ſecured 
by the penalty. The argument in ſupport of the affidavit is 
merely an inference that ſo much 1s the balance : that may 


or may not be the fact, moſt probably it is not: but an af. 


fidavit to hold to bail muft be poſitive and certain, and not 
merely argumentative. Rule abſolute (2). 

Although in general a defendant cannot be held to bail 
twice for the ſame cauſe; yet if be be diſcharged out of cuſ- 
tody the fir/t time for ſome act for which the plaintiff is net an- 
werable ; as for inſtance, an alteration in the warrant to 
arreſt by the ſheriff's officer without the plaintiff 's know- 
ledge : in ſuch caſe, the defendant may be again held to bail 
for the ſame cauſe of action. In this caſe, afier the rule was 
made abſolute for diſcharging the defendant out of cuſtody 
(for an alteration of the warrant, as ſtated in p. 670, ſupra), 
the plaintiff diſcontinued, and then ſued out another writ 
for the ſame cauſe of action, on which the defendant was 
again held to bul. And it being moved that the defendant 
might be diſcharged. Tye Cob held, That it was an 
exception to the general rule; for the defendant was dif- 
charged out of cuſtody the firſt time for ſome act over which 
the plaiatiff had no control, and for which he was not an- 
ſwerable. Rule diſcharged. 


. 


(1) See this caſe in p. 623, ſupra. 
(2) See Stnton v. Hughes, in p. 521, ſupra, 
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But if a defendant, on being informed that a writ has been onen v. But- 
ſued againſt him, voluntarily give a bail-bond, he cannot ler Danvers, Mic. 


B. R. 7 Ter. Rep. 


therwards object to the inſufficiency of the affidavit. In 
this caſe; the defendant voluntarily gave a bail-bond, on be- 3, 
ins informed that a writ had been 42 out againſt him; and 

iterwards moved to have the bail bond delivered up to be can- 
celed, on the ground that the affida vit did not ſtate, © that no 
aer had been made by the defendant to pay the debt in bank- 
notes.” according to the bank indemnity- act, 37 Geo. 3. c. 45. 
J). Pex Cux. If any error appeared on the proceedings of 
the Court, the defendant could not waive any —_— 
without giving a releaſe of errors; and it has been doubted 
how far an error in law can be confeſſed : but the afhdavit 
to hold to bail is only proceſs to bring the party in; and if 
he chooſe to waive any objeCtion to that, he may do it ; ard 
in this caſe we think he has waived taking advantage of this 
odjection. If indeed the defendant had been actually under 
arreſt t the time, his conſent to give a bail-bond would not 
have been binding on him, becauſe it might be conſidered as 
ren under dureſs: but here he voluntarily gave this bail- 
bond ; and upon that ground only our opinion is founded. —- 


Kule diſcharged, 


And the length of time that may have elapſed ſince the Fenwicks:. Hunt, 
taking the bail-bond was in this caſe holden to be no waiver 7 Ter. R. 576. 


of the above objection. 


However, in another caſe, it was ruled, that the de- Levy +. Du. 
ſend nt could not take advantage of the objection after he = 7 Ter. 


bud pleaded. 


A defendant alſo, by putting in and perfecting bail above, Chaprron +, 
waives all objections to the ſufficiency of the affidavit, on S.., Mic, Ter. 


which he was held to bail.—ln this caſe, it was moved that an 


ermeretur might be entered on the bail- piece, and a common 132. 


appearance allowed; the affidavit of the debt having omit- 


5 8 * 


(3) Sce the caſe of Crooks v. Hleldiich, in p. 677, ſupra. 

Alſo in the caſe of Neſbit v. Pymn, Mic. Ter. 38 Geo. 3. where the 
davit to hold to bail was made in Ireland, and omitted to negative the 
tender, The Court held, That as the affidavit, though made in Ireland, 
was made for the purpoſe of being uſed in this country, it oug nt to 
eontain all thoſe requiſites that are eſſential to an affidavit made in Eng- 
und to hold to bal; and they accordingly diſcharged the defendant on 
common bail, 7 Ter. Rep. 376. 

So alſo inf another cate, in C. B. St-wwar; v. Smruth, Mic. Ter. 38 
Ceo, z. where it was ſtated. that the affidavit was made in Ireland, only 
two days after paſſing the act. The Court diſcharged the defendant on 
tommon bail; and ſaid, that though it was a hard cafe, they could do 
tothing, for the act was politive. Upon this it was «<pplied for leave 
tokle a ſupplemental aFdavir : bot the Court ſail they had conferred 
with the judges on the conſtruction of the act, and though: that a ſup- 
pemental affidavit could not be allowed, 1 Pal. & Baan, 132. 


30C 3 ted 


Preters and an- 
other, v. Luyt- 


jes, Ea. Ter. 37 


Geo. 3. C. B. 
1 Pull. & Bo- 
Jon. 1. 


Say v. Ellis, 
Tr. Ter. 14 
Geo. 3. C. B. 
2 BHlack, 955. 


Studd v, Afton, 
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ted to negative a tender in bank- notes, according to the di- | 


rections of the bank-indemnity-act. But it appea ring that 
the defendant had put in and perfected bail above, and that a 
plea had been demanded ; 7he Court held, That the defen- 
dant had waived the irregularity, and was too late to make 
the application. 

In this caſe, it was moved, that the defendant might be 
diſcharged on filing common bail, and that all further pro- 
cecdings might be ſtayed : the affidavit was made by a third 
perſon ; and ſtated, that the defendant was indebted to the 
plaintiffs, who were reſident at Amſterdam in Holland, in a 
ſum of money for goods ſold and delivered: the objection 
was, that by the French correſpondence· act. 34 Ges. 3. c. g 

7. it is enacted, * "That if any action ſhall be commenced 

or the recovery of any debt, contrary. to the proviſions of 
that act (viz. by any perſon within any of the dominions of 
France, or any country, territory, or place under the go- 
vernment of the perſons exerciſing the powers of govern- 


ment in France), the Court may, in a ſummary way, diſ- 


charge the defendant arreſted on meſne proceſs, and ſtay pro- 
ceedings.“ And it was inſiſted, that Amſterdam was un- 
der the dominion of the perſons exerciſing the powers of 
government in France. Sed Per Curiam. Can we take no- 
tice that Amſterdam is under the dominion of France ? The 
Court will hardly receive evidence of the influence of France 
over Holland: actual poſſeſſion, as of Flanders, might bring 
a caſe of this kind within the act; but in Holland . is 2 
| nies yoo de facto; however that government may be in- 

uenced by French counſels, there is no ground for the ap- 
plication, Neither is it neceſſary for any conneCtion to ap- 
pear on the face of the affidavit, between the deponent and 
the parties to the ſuit. The deponent ſwears poſitively to 
the debt, and that is ſufficient, 

In this caſe, the plaintiff, who was the bailiff of a liberty, 
had taken a bail-hond from the def:ndant for the appear- 
ance of another man, to anſwer a contempt in the court of 
chancery : on this bail-bond being put in ſuit, the defendant 
demurred, and it was inſiſted for the defendant that it did not 
appear that the plaintiff had authority to take bail, nor what 
the contempt was: and Gilb. 84. H. g Arn. was cited to 
ſhew that the party was not bailable upon a contempt : Bur 
the Court held, That on a demurrer to a declaration on 4 
bail-bond, they cannot preſume that the officer had no au- 
thority to take bail : for if there be any real ground of ex- 
ception, it mult be ſtated in pleading facts ſufficient to bring 
the queſtion before the Court. 

This was an action on the caſe againſt the ſheriff, on the 


Tr. Ter. zo Geo. ſtat. 23 Hen. 6. c. . for refuſing to take bail; there was 


3. C.B. 1 Hen. 
B 465. 


a general demurter to the declaration, and the queſtion ins. 
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the di- Whether the ſheriff is bound by the ſtat. 23 Hen. 6. c. g. 
ng that to take bail on an attachment iſſuing out of chancery ? the 
d that a words of the ſtatute are, “ that the ſaid ſherifts and all other 


deſen- & officers and miniſters aforeſaid, ſhall let out of priſon all 
o make manner of perſons by them or any of them arreſted, or 

being in cuſtody by force of any writ, bill, or warrant, 
ight be « in any action perſonal, or by cauſe of indictment of treſpaſs, 


Cr pro- & ypon reaſonable ſureties, &c,” The caſe Was fully ar- 
a third eved; AND Per Cur. We have taken this caſe into full 
to the conſideration, and have conferred with the other judges on 
d, in a the ſubject, and the reſult is, that we are all of opinion, that 
jection the action as laid cannot be maintained. It being the caſe 
3. Cc. 9. of proveſs iſſuing out of the court of chancery, we think 
nenced it does not come within the ſtat. 23 Hen. 6. c. 9. which 


ons of üirects that ſheriffs ſhall let all perſons out of priſon by 
10ns of them arreſted, or being in their cuſtody * by force of ary 


ne go- writ, bill, or warrant, in any action perſonal, which wor 

overn- are confined to actions at law. A ſubſequent ſtat. 13 Car. 2. 
y, diſ- ſt. 2. c. 2. which was made on the — ſubject, is diſ- 
Ly pro- tinctly confined to actions in the king's bench and com- 
as un- non pleas, and it does not appear to have been the intent 
vers of of the legiſlature to interfere with the proceſs of a court of 
ke no- equity : it is extremely clear, that the uſage has been for the 
f The heriffs to take a bail-bond in 4ol. on an attachment, Danby 


France v. Lawſon, Eg. Cas. Abr. 351. ; but it does not appear that 


t bring be is obliged to take it by the ſtatute: the firſt proceſs in the 
© $2 court of chancery is a ſubpœna, and if the party does not 
be in- 2ypear, then an attachment of contempt iſſues. If on this 
he ap- attachment he cannot be taken, and the ſherift returns non 
to ap- ef inventus, they go on to a ſecond attachment, and if the 
t and party be not taken on that, the next proceſs is a commiſſion of 
ely to 5 on this the commiſſioners ought in all caſes imme- 
ately to bring the party up into court: there is an inaccuracy 
berty, therefore of expreſſion in Harriſon's Chancery Practice, 315, 
pear- where it is ſaid, that the commiſſioners ought to take bail, 
urt ol and not keep the party lingering in priſon in their houſes. 
dan They certainly have no right to keep the perſon arreſted 
d not in priſon; their duty is to bring him up without delay to 
What the court of chancery ; there are caſes, indeed, where they 
ed to may not take bail, but in the preſent caſe, if the ſheriff has 
Bur done wrong, it is for that court to interfere out of which the 
on 2 proceſs came, We do not mean to ſay, that there are no 
: caſes of this kind where it would be right for the ſheriff to 
fex- take bail, but the queſtion for us to determine is, Whether 
ring he is bound to do it by the ſtatute ? and, for the reaſons 

ſtated, we are all of opinion, that he is not bound to do 
n the BY t, and therefore there muſt be judgment for the defen- 
was 


dant, 
was, 


erhe! 
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The King e. In this caſe, the defendant was brought up by Jab coy. 

Dunn, Tr. i — pus ; and it appeared from the return, that the defendant was 

Co . in cuſtody under a warrant of commitment, for forcibly reſiſting, 
hindering, affronting, abuſing, beating, and wounding, a cul. 
tom-houſe officer, in the execution of his office. "This com- 
mitment was founded upon the ſtat. 13 & 14 Car. 2. c. 11. 
whereby the next juſtice is authorized to commit offenders 
of this deſcription to priſon, there to remain till the next quay- 
ter: ſaſſions, &c. The only queſtion therefore was, he- 
ther the defendant was bailable or not?” An D The Gurt 
were unanimouſly of opinion to remand him. They ob- 
ſerved, that this was not an application to their diſcretion : 
but a demand to be batled, as of right: and they were clear, 
that a perſon committed under the words of the above act, 
till the next quarter-ſeſſions, could not claim to be bailed as of 
_ for that the letter and meaning of the act were, both 
ot them, plain and manifeſt, that the offender ſhould remain 
in priſon, in actual cuſtody, till the next quarter-ſeſſions. |: 
was not neceſſary to ute the technical terms without bar! er 
mainprize. The import of the words uſed in the act is ſut- 
ficiently plain. 


' Bitland e. Püt- In this caſe, the bail was objected to, becauſe one of thein 


chard, Hil, Ter. had formerly been a ſheriff's officer for ſerving writs and 
ag wy 3- C. B. making arreſts, and was now the ſummoning officer to the ſheriff 
2 ack, 779. . * 1 
of Middleſex. It was contended, that the rule of 6 Ges. 2 


prohibiting ſherifſi-efficers from becoming bail, extended only 
to olhcers concerned in arreſt. Bur the Court ſaid, 
The rule was founded upon principles of prudent jealouſy : 
that the ſummoning officer was within the letter of it: and 
therefore he was rejected. 
So, where one of the bai} was oppoſed on the ground oi 
— Mic. his being the keeper of the Poultry Compter; and it was con- 
R. 1 D, tended, that the rule extended only to the/officers of the 
466. Court where the action is: THE Court ſaid, There was 
no ſuch diſtinction: and though the objection was after- 
wards waived, they declared that they mult reject the bail to 
preſerve the uniformity of practice. 
Bologne a. Vau- By the rules and orders of B. R. and C. B. Mic. 1654, © i! 
Say g. is ordered, that no atterney be leiſee in an ejectment, nor bai 
2 Doug. 466. for a defendant.” In this caſe, the clerk to the defendant's 
$01 Cows. attorney was tendered as bail, and objected to, as being with- 
oy in the reaſon, though not the words of the rule: and che 
Court being of that opinion, he was rejected. | 
So alſo, by a rule of the court of C. B. Mic. 6 Ge. 2. it 
Gale, Mic. Ter. is alſo ordered, that “ no attorney of that or any other 
Hin. Black 26, Court, or any prattiſing as ſuch, ſhall be bail in any fuit or 
action; and on the conſtruction of hat rule, The C:urt 
held, that it extends to the articled cles of attornies. 


Hawkins . 
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C alſo, in CB. a perſon who was going to juſtify him- Corniſh v. Roſe, 
Ulf as bail, was objected to becauſe he was a clerk to an — ve 3s 
rorney, but as he was not an articled clerk, it was con- 27% K. 
ended, that he did not fall within the rule: Buller, J. ob- 350. 

krving, that in the king's bench the rule comprehended 

decks who were not articled, as well as thoſe who were, 

he bail was rejected. 

But in a criminal caſe, the defendant's attorney may be K v. Bowes, at 
Mil for him: in this caſe, Bowes was carried down, under a RR _ 
le of court, to give bail on articles of the peace: one of Hug. 466. 
the bail was objected to as being his attorney; but 4 
bur/t, J. held, that the rule does not apply in criminal 
cales. 

So alſo, if an attorney do, notwithſtanding the rule, be- Jackſon v. 
come bail, yet, though he cannot be allowed to juſtify, yet _— _ 
te is ſufficient bail to ſurrender the principal without juſtiti- C H. 1 K 
cation, 180. 

And if a perſon, who by the rules of the Court is not Thomſon +. 
permitted to become bail, ſhall be put into the bail-piece, Roubel!, La. 
nd not excepted to, the plaintiff cannot take an aſſignment 3. —— 3, 
at the bail-bond, and procced upon it, as if no bail had been 455, (a. Ti 
put in. For the bail-piece is not void, and to take an aſſigu- 
ment under ſuch circumſtances, is irregular ; for although 
tlie officer ought not to have been bail, and is puniſhable by 
the Court, yet he becomes liable to the plaintiff, who by not 
chjecting, has accepted his ſecurity. 

So, where a te/tatum capias into Briſtol was ſued out, and Fiſher + Lev, 
the defendant put in ſpecial bail at Briſtol, inſtead of Mid- E.. Ter. 15 
leſex, which was erroneous : and the plaintiff waiving the or Le _ 
ſpecial bail, entered a common appearance for the defendant, 
and filed a declaration in the othce de bene effe : the detendant 
being afterwards ſerved perſonally at Briſtol, with a notice 
vplead ; the defendant, for default of plea, ſigned judgment, 
and it was now moved to ſet that judgment aſide as irre- 
zular. Bur the Court, after cauſe ſhewn, held the judg- 
ment to be regular : for the bail put in at Briſtol was as no 
dall, and could not be conſidered as an appearance entered 
by the defendant : that the plaintiff having entered a common 
appearance for the defendant, and waived the {ſpecial bail, he 
was entitled by the courſe of the court to give notice of the 
teclaration to the defendant in perſon. Rule diſcharged. 

The original demand was only 3|. 13s. 6d. the plaintiff Palmer v. Need- 
irought an action for it, and obtained judgment with coſts : C, 4. N 
US Rana b Jug fag Geo. 3. B. K. 3 
tie debt and coſts amounted to above tol. : the plaintiff then 2. 1389. 
brought an action of debt upon this judgment, and held the 
&tendant to ſpecial bail: on a rule to thew cauſe why the 
bail-piece ſhould not be diſcharged, and common bail be 
accepted, The Court were very clear, that as the original 
«bt was under 101. the inhancement of it by adding the 

colts, 
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coſts, and ſo _ the total to above 1cl. was not ſuRs 
cient to oblige the defendant to give ſpecial bail; the inten- 
tion of the act being only that ſpecial bail ſhould be te- 


_—_ where the original debt amounted to upwards of that | 


um ; and they were equally clear, that as ſpecial bail ought 
not to have been at all required, the bail-piece ought to be 
diſcharged (though actually taken), and common bail ac- 
cepted (1). 
Relithet v. So alſo, in this caſe the queſtion was, © Whether the 
Gibbs, Tr. Ter. plaintiff in an action of debt upon a judgment for upwards 


82 of 10l. can hold the defendant to ſpecial bail, where the 


original cauſe of action was under 10l. but the judgment, | 


by the addition of coſts, exceeds 10l.? And it was obſerved, 
that the two courts of B. R. and C. B. differ in their practice, 
C.B. hold to ſpecial bail in ſuch caſes, and B.R. accept 
common bail. PER Cur. It is pity that the two counts 
ſhould differ in their practice upon an act of parliament (2); 
there ſhould be an uniformity between the two courts, for 
the ſubject will get nothing by this court's not holding to 
bail, becauſe the plaintiff will bring this action in the court 
where he can hold the defendant to bail; ſo that the deſen- 
dant will not be at all relieved from finding ſpecial bai], 
when the ſuit may as well be brought in the court which 
does require it, as in that which does not: Cu. It is ſettled in 
this Court (B. R.) & that common bail ſhould be accepted,” 
and we muſt keep to our own rule. Lord Mansfield aiter- 
wards ſaid, that he had laid this matter before all the judges; 
they all think our practice (B. R.) to be the more reaſon- 
able, and more agreeable to the act of parliament ; and! 
believe the court of common pleas will alter their practice, 
Buſh v. Bates, And the Court will order a defendant to be diſcharged 
Mic, Ter. 11 upon common bail, where the action is brought upon a 
ppm * judgment of nonſuit, merely for coſts. 
0 4 defendant who has been ſuperſeded for want of be- 
And fo 44. . . 2.6 4 . 
v. Foot, Ea. Ter. ing charged in execution within two terms after judgment, 
14 Geo. 3. B. R. cannot be held to ſpecial bail in an action brought upon ſuch 
Cough, 72. former judgment; although he may be charged in execution 
after judgment obtained in the ſecond action. This was a 
rule to ſhew cauſe, why the writ of ca. /a. iſſued in this 
cauſe ſhould not be ſet aſide for irregularity, and why the 
defendant ſhould not be diſcharged owt of the cuſtody el 
the ſheriff as to this action: the defendant had been ſuper- 
ſeded for want of being charged in execution within two 
terms after judgment; eight years after, the executors 0! 


—_—_p—_—_—_ 


_—_—— 
— — 


(1) See alſo an anonymous caſe from Comp. 128, in p, 293, ſupra 
(2) 12 Geo. 1. c. 29. Ft. 
(15 
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de original plaintiff brought an action of debt on the for- 
ner judgment; and having obtained judgment in this ſe- 
cond action, cauſed the detendant to be taken on the ca. fa. 
mentioned in the rule: after cauſe ſhewn, and time taken 
to conſider, The Court ſaid, they had looked into authorities, 
and were of opinion, that in this caſe the rule ought to be 
icharged ; that the reaſon of the thing was, that the de- 
endant had never been charged in execution, that the bene- 
it of common bail might be reaſonable before judgment 
but that it was no reaſon why after judgment he ſhould not 
te charged in execution. Rule diſcharged. 
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In this caſe, the practice of C. B. alluded to in the above Nightingale v. 


ale of Belither v. Gibbs was conſidered. 


Here there wag Nightingale, Ez. 


| - 19 Geo, 
judgment of nonſuit, and the coſts of the defendant — — 


mounted to upwards of fol.; he brought an action on 1274. 


this judgment, and held the plaintiff in the original action 
to bail: on a motion to diſcharge the now defendant on 
common bail, the foregoing caſes in B.R. were cited, and 
relied on. Sed per Curiam, No inſtance has been ſhewn 
where this Court (C.B.) has refuſed to hold to ſpecial bail, 
where the whole or part of the demand (upon which the 
action upon the judgment) ariſes from the recovery of coits, 
but a multitude of caſes the other way, and we fee no rea- 
ſon to depart from the practice of the court: ca recovered 
fir a groundleſs proſecution, are as fair a debt as for any other 
cnfideration. 


And the practice of the court of king's bench in this re- L +. Pottle, 
bet is now conformable to that of the court of common Hil. Ter. 42 


pleas. In this caſe, the debt in a former action between 


theſe parties was under 10. but being encreaſed by the“ 


coſts in that action, in which the plaintiff recovered, the de- 
fendant was held to bail in an action brought on that judg- 
ment: on a rule to ſhew cauſe, why the defendant ſhould 
not be diſcharged on filing common bail; the preceding au- 
thorities were — . and Lord Keny;n, Cn. J. ſaid, 
that as a different practice had prevailed in the different 
courts, it was proper that a conference ſhould be had with 
the judges of the common pleas, in order to make the 
practice in future uniform. And accordingly, on another 
day, he ſaid, that the judges of this court had conſulted 
with thoſe of the common pleas, and that the reſult of it 
was, that they had agreed to conform to the practice of the 
other court, by which a perſon under ſimilar circumſtances 
with the defendant, may be held to ſpecial bail. Rule dif- 
charged. 


Geo. 


3. B R. 
Ter. Rg. 570. 


It a defendant be held to bail in this country, on an in- Melan v. Duke 


ſtrument entered into in a * country, and by which in- 
ſtrument his property only, and not his perſon, was accord- 


de Fitzjamnes, 
Mic. Ter. 38 
Oc. 


. C. 


ng to the law of that country made liable, the court; on F. & B.. 
NOUN, /“ 138. 
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motion, will diſcharge him on filing common bail. In this 
caſe, a rule had been obtained, cala on the plaintiff to 
thew cauſe, why the bail-bond given 2 the appearance ot 
the defendant in this cauſe, ſhould not be delivered up to be 
cancelled, on the defendant's entering a common appearance: 
the affidavit of the debt ſtated, © that the defendant was juſtly 
and truly indebted to the deponent, in the ſum of 1000], 
« and upwards, on a certain deed, &c. made and executed in 
« France, according to the laws there in force, &c.” And 
an aſhdavit was produced, ſworn by a perſon who had 


been a counſellor of the parliament of Paris during twenty-$ 
tive years, who ſtated, that by a law of that country, which | 


was in full force when this deed was made, not only the 
erſon of the contractor or grantor was not engaged or 
able, but it was not even permitted to the party contract- 
ing, to ſtipulate that his body ſhould be arreſted or impri- 
ſoned by reaſon of a deed of that ſort 3 and that the only 
caſe where a perſon could be arreſted or impriſoned by the 
laws of France for debt, was upon a bill of exchange, or 
a commercial engagement, and that in every other calc, the 
roperty only was liable to be ſeized. PER Cur. (hre, 
2h. J. and Xcode, J. contra Heath, J.) In cauſes originating 
in this country, and wholly governed by the laws of this 
country, this Court rarely interferes in a ſummary manner 
to diſcharge a party on a common appearance, provided the 
affida vit of debt is conceived in poſitive terms; nor will the 
Court do it in any caſe unleſs it ſees diſtinctly that an ill 
uſe has been made of the power of holding to bail; the 
Court does not mean to try the queſtion between the parties 
on theſe preliminary motions. But it is a very different caſe, 
when the ground of the debt is a tranſaction in a foreign 
country ; it does not then originate in our law, but in the 
laws of that country which creates the obligation; that law 
muſt be laid before us by evidence, ſince we do not take no- 
tice of it of courſe : when it is ſworn that a party is in- 
debted on a bond or a promiſſory note, we know what the 
nature of theſe inſtruments is, and the law concerning 
them: or if for goods ſold and delivered, we know that 
goods ſold and delivered may create ſuch a debt: but if tie 
plaintiff ſwear poſitively to a debt in this country, and re- 
fer to ſomething which renders it ambiguous whether there 
be a debt or not, the party ought not to be held to bail. Sup- 
pole we were to refer to ſome contract which had the ap- 
pearance of being equivalent to a bond, and the defendant 
were to ſhew that it raiſed a demand for damages unliqui- 
dated, the Court would ſay, the defendant may be held 10 bail 
on à ſpeciel order, but not by the mere force of the ath- 
* Now, in the preſent caſe, the defendant is he'd to 


bail on a contract made in France, the nature of which " 
mul 
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»1t learn, not from the force of the inſtrument, but from 
dence; there is no reference in it to the laws of this 
wuntry, it muſt therefore be ſhewn what the laws of 
France are, and that they create an obligation which the 
aus of England will enforce; what would be a defence 
here, will be a defence here; the whole therefore turns on 
he laws of a foreign country. No general rule can be laid 
down; for whether there be a debt or not, does not come 
vithia our knowledge, nor indeed that of the party him- 
kf, who may be miſtaken with reſp-Ct to the law. We do 
wt know that we have ever done what is now defired of 
w before: but if it appears that this contract creates no 
xer{onal obligation, and that it could not be ſued as ſuch by 
he laws of Fraves; (on the principle of preventing arreſts 
o vexatious, as to be an abuſe of the proceſs of the Court) 
there ſeems to be fair ground on which the Court may in- 
terpoſe, to prevent a proceeding ſo oppreſſive as a perſonal 
reſt in a foreign country; at the commencement of a ſuit, 
na caſe which, as far as we can judge at preſent, autho- 
mes no proceeding againſt the perſon in the country in 
which the tranſaction paſſed: if there could be none in 
France, there can be none here; it cannot be conceived 
that what is no perſonal obligation in the country in which 
| ariſes, can ever be raiſed into a perſonal obligation by the 
aus of another; if it be a perſonal obligation there, it muſt 
te cnforced here in the mode pointed out by the law of this 
country; but what the nature of the obligation is. muſk be 
determined by the law of the country where it was entered 
nto, and then this country will apply its own Jaw to en- 
force it. Mr. Juſtice Heath, who ditfered in opinion from 
he two other judges, ſeems to have aſſigned ſeveral very cogent 
reaſons for that difference in opinion.—“ This affidavit, ſaid 
the learned judge, ſwears as ſtrictly as poſſible to a debt 
due on a written contract: the inſtrument which has been 
produced, ſeems to me to be a perſonal contract; and if it 
de ſo, I have not the leaſt doubt that the defendant ſhould 
de held to bail. In conſtruing contracts, we muſt be 
governed by the laws of the country in which they are 
made, for all contracts have a reference to ſuch laws. But 
when we come to remedies, it is another thing; they muſt 
de purſued by the means which the law points out where 
the party 2 x hg the laws of the country where the con- 
act was made, can only have a reference to the nature of 
the contract, not to the mode of enforcing it; whoever 
comes into a country, voluntarily ſubjects himſelf to the 
laws of that country, and therein to all the remedies directed 
by thoſe laws, on his particular engagements. If an Iriſh 
peer comes over to this country, he may be arreſted on a 
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Bates v. Barry, 


"I's. T. r. 8 


Geo. 3. C. B. 2 


uſe 38 1. 


Bally v. Tip- 


ping, Ea. Ter. 


10 Geo. 3. 
3 Wil. 61. 


Echlin +. Hart- 
op, Ea. =_ '3 though it be removed from an inferior court by habeas corpus; 


Geo. 3. C. B. 


SB. right, and he declares as executor: for in this caſe th- plaintiff 


Bail. 


contract intered into in Ireland, though his privilege would 
have protected him in that country: it would be hard if it 
were otherwiſe, ſince the advantage would not be mutual 
between the contracting parties: ſuppoſe the defendant in 
this caſe might have been arreſted by the law of France, 
and that he could not by our law, in that caſe he would 
have had the advantage; as it is, the plaintiff has obtained an 
advantage, and ought not to be deprived of it, 

Where the defendant was arreſted in a former action, 
and the cauſe being at iſſue, the plaintiff diſcontinued upon 
payment of coſts (his attorney having diſcovered that he 


ought to have declared in covenant, inſtead of caſe) and he 


afterwards brought this ſecond writ for the ſame cauſe of 
action; the detendant was again arreſted, and it being 
moved that he might be diſcharged upon common bail, upon 
the ground, that the ſecond arreſt was oppreſſive : The 
Curt ſaid, this was a mere miſtake, and not done with any 
intent to oppreſs or haraſs the defendant ; that if any ſuch 
intent had appeared, the Court would certainly have dil- 
charged the — upon entering a common appear nce, 
but that it would be too much to ſay, the plaintiff in this 
caſe ſhould loſe his bail by. a mere flip in his attorney. 

So the plaintiff ſhall loſe his ſpecial bail where he de- 
clares differently from his writ ; as if the writ is in his own 


having declared in this cauſe as executor, and not in his 

own right; the Court, on motion, ordered the bail to be va- 

cated and diſcharged, and a common appearance entered. 
And the Court will examine whether a cauſe be bailable, 


but they will not diſcharge on common bail, unleſs the cat: 
is manifeſtly vexatious : in this caſe, an action was brought 
in the marſhalſea court, in the name of Sir Harry Echiin, 
againſt the detendant, an officer in the Auſtrian ſervice ; the 
athdavit was made by Lady Echlin, who was ſeparated from 
her huſband, to hold the defendant to bail for 120ʃ. for 
board and lodging, money lent and laid out, and goods fold 
and delivered to the ah when ſole : the cauſe being te- 
moved by habeas corpus, it was moved to diſcharge the de- 
fendant on common bail, on an affidavit made by the wite, 
ſetting forth certain facts which were in many particulars 
contradicted by Lady FEchlin's affidavit; the motion was 
founded on an objection, that the defendant only came over 
to England on accidental buſineſs, and was ſued and arreſted 
by Lady Echlin, without the participation af her huſband, 
in whole name the action was brought: on the other hand 
it appeared, that this defendam''s accidental buſineſs in Eug- 
land was to receive his wife's fortune, half of wich ne 
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ul already got, and was preparing to leave England. PR 
Ce. The Court never interferes in theſe matters, but 
where it is a caſe of manifeſt vexation, which this does not 
ppzar to be, but deſerving. of a moſt folemn diſcuſſion; 
ind the circumſtance of the defendant's being a foreigner, 
nd coming here merely tor his wite's fortune, is an addi- 
jonal reaſon why he ſhould not be diſcharged from his pre- 


ſent ſecurity. 
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In debt on an indemnity bond; it appeared on a motion Kirk 2. $rick- 
for a rule to ſhew cauſe, why the defendant ſhould not be Hud, Mic. Ter. 


licharged upon filing common bail, to be for the indemni- 
fication of a pariſh againſt a baſtard child, and that the 
zenalty was Fol.; the plaintiff in his afhdavit to hold to 
hail, had ſworn that the defendant was juſtly indebted to him 
n that ſum, and the defendam. now {ſwore that only gl. and 
ſome odd ſhillings were really due. The Court ſaid, the con- 
duct of the plaintiff was altogether unjuſtifiable, and that 
he was liable to an action; that in the caſe of a bond con- 
itioned for the performance of a promiſe of. marriage, and 
in ſome other inſtances, the penalty is the real debt; but in 
other caſes, the bail could only be taken for the ſum to 
which the plaintiff would be entitled in damages, for the 
each of the condition, 


21 Geo. 3. B.R, 
2 Dawg. 449 


Where a cauſe in which the defendant has been holden to Collins v. Pow- 


hail is referred to arbitration, and the arbitrator awards to 
the plaintiff a ſum exceeding 10l. the defendant may be 
tollen to bail again in an action upon the award; for this is 
not like the caſe of actions brouglit on judgments recovered, 
which are generally litigious, and therefore not conſide ed 
in a favourable light in courts of juſtice, But the preſent is 
the common caſe, where a debt is ſworn to be due, which 
entitles the party to hold the defendant to bail; for the re- 
ference puts an end to the firſt action, and a new cauſe of 
«tion ariſes by the arbitration. 


ell, Mic Ter. 
29 Geo. 3. B. R. 
2 Ter. Reh. 756. 


If two actions be brougat by the ſame plaintiff at the ſame Cecil , Brizgs 


ume, for cauſes of action which might h:ve been comprized 
nthe ſame declaration, and the detendant be holden to bail 
in both actions, Ihe Court will compel the plaintiff to conſo- 
date them, and to pay the coſts of the application: for it is 
am oppreſſĩon to ſue out two writs at the ame time: that the 
polibility of this rule being attended with any inconvenience 
v the plaintiff, is no anſwer ; becauſe if any ſpecial reaſon 
why the two actions ſhould not be conſolidated exiſts, the 
plaintiff ought to thew it: and no inconvenience would ariſe, 
eren though all the plaintiff 's witneſſes might not be ready 
a the aſſizes, becauſe he may apply to put off the trial on 
that ground. 


and Idem : 

Idem Tr. Ter. 
38 Geo. 3 B R. 
2 Ter. Reh. 639. 


The Court, in this caſe, refuſed to interfere in a ſum- Salter, 9. f . 
mary way, and order a baitbond to be cancelled, on an af- Shergo!d, Hil. 
fidavit Ter. 30 Geo. 3+ 


= 2 
* — — — 


B. R. 3 Te. R fidavit of the difindant that he was not the perſon; and the 


Kernot „N And the Court will not diſcharge a defendant out of cu 
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man, Ea. Ter. Sg 4 * 
os Gao. x. AR. tody on filing common bail, on the ground that he has Je 


2 Ter. Re. 390. come inſane ſince the arreſt. 

Nutt v. Verney, N or will the Court diſcharge a defendant out of cuſtod 
_ 8 * on filing common bail, on the ground that he was inſane of 
4 Tir. Ref. * the time of the arreſt. | 
Idb-ton , Ls Neither will the Court permit an exoneretur to be enterec 
Galway, Hil. on the bail-piece, on an affidavit, ſtating that fince the cm 


Ter. 35 Geo. 3. mencement of the action a commiſſion of lunacy had iſſued again 


on 6 Ter. Rep. the defendant, under which he had been found a lunatic : {i 1 
Per Curiam, There is no inſtance in which ſuch an applica hallans 
tion has been granted, and it was once (1) refuſed aftef ee 
argument. : bo v 

Holland v. Only one defendant can be included in a bailable writ, wach 

l — In this caſe there were four ſeparate affidavits by the plaintiſſ.“ 

RR. 5, againſt four ſeveral defendants, for ſeparate offences againſti vl 

K g. 695. the lottery-act. The original writ included all the 2 vas ob 
dants, though the ac etiam part was ſeveral againſt each 2% 

. and a ſeparate alias capias was ſued out againſt each. On al.” 4, 
rule to ſhew cauſe why the proceedings againſt this defendantii dd. 
ſhould not be ſet aſide, THe Couxr at firſt (after conſult- ought t 
ing with the maſter) ſaid, That in caſes in general, the 
plaintiff may join four defendants, for ſeparate cavfes of ac- nl r 
tion, in one affidavit and one writ; and fever the ſubſequent But 
proceedings againſt them ; and diſcharged the rule. But in Farus d 
the Trinity Term following, Buller, J. ſaid, that the mat- iff havi 
ter had miſled the Court, with reſpect to the practice of” th 
joining four perſons in one affidavit; for that it was holden en 
in Gilly v. Lockyer (2) (which was not cited by cither fe,.“ pl 
when this caſe came before the Court), after a conference aough 
with all the. judges, that only one defendant could be included in e fl 
one affidavit. That it was therefore neceſſary to take the. al, 
earheft opportunity of correcting this miſtake : and that the W® the j1 
Court had again conſulted all the judges on this occaſion, Bail 
who were of opinion that @ plaintiff} could not Join diſtint oi 
defendants for diſtinft demands either in the ſame writ, er „ this - 
the ſame affidavit. And that therefore the caſe of Gil%y v. Ml * wr 
Lockyer ought to regulate the practice in future. * aCtio 

Rene on Ri. Ihe above queſtion was again agitated in the preſent caſe, nee 

chard, Tr. Ter. Sed Per Curiam, In Holland v. Johnſon, we conſulted all he baym 

32 Geo. B. K. judges upon this queſtion, who agreed in the opinion deli- confe 

4 Ter. R. 697, 1 T7 
vercd by us, that ſeveral defendants for ſeparate cauſes of a-. . 

(ne 11 

1 — ne, | 

Y any 

(i) Trin. Ter. 13 Geo. 3. B. R. (2) See p. $20, ſupra. _ 
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ent be joined eit lex in the ſame writ or in the ſame affidavit. 
And this is founded on the old practice by original, which 
ly included one defendant : and it that writ only iſſued 
wainſt one defendant, the /atitat, in which the plaintitf is 
emitted to add the ac etiam, to fave expence, ought to be 
conhned to one. 

But where the writ is not a bailable one, it is otherwiſe.— vardtev , Bur- 
Arule was obtained, calling on the plaintiff to ſhew cauſe gef. Tr. er. 
rhy the proccedi gs thould not be ſet aſide, becauſe four de- 1 n R. 
fnaants for diftin& cauſes of action were included in one wave . aa. hs 1 
ut, which was not bailable; but on thewing caute, The Court 
bi, That the rule laid down in Halland v. Johnſon, and 
Haland v. Richards, only extended to bailable writs; and 
heretore they diſchar ed the rule. | 

So where the detendants were held to bail on an affidavit fog and an- 
which ſtated a joint cauſe of action; and there was alſo „her . Buck 
ine ac etiam in the writ, as on a Joi.t debt; and afterwards 3 Th, 
bie pl uimiffs declared againſt the defendants teverally. A rule B. K. 5 Te. K.. 
us obtained to ſet aſide the proceedings tor irregularity, on 723. 
he authority of Halland v. Jobnſtan, and Hilland v. Ri- 
dard. And The Curt ſaid, they were of opinion, on look- 
nz into the caſes cited from the Term Reports, that they 
ght to govern the preſent; and that the proceedings mult 
e let aide. And they added, that they thought this a bene- 
deal rule for the ſuitors. t 

But where a defendant has been holden to bail, and after- pe la Cour v. 
rards diſcharged on common bail, on account of the plain- Read, Hil. Ter. 
if having declared againſt him on a different cau'e of action 05 alk. * 
tom that mentioned in the writ and affidavit; lie may, in an 27. 
«ion on the judgment, be again holden to bail; for Per Cur. 
the plaintiff having loſt his bail in the original action, 
aough by declaring. m a different form of action, was in the 
me ſituation as it he had not holden the detendant to bail 
tall, and therefore he may hold him to bail in an action 
u the judgm̃ent. 1 

Bail in error.] No bail is requiſite on bringing a writ of i «; 
mor on a judgment in debt, obtained upon a pri judgment, We tel, i, er. 
n this caſe, the queſtion was, Whether the plaiuvit, in? 3 _ 
*4 writ of error brought upon a judgment obtamed in an 1 Zack. <6. 
action of debt, commenced upon a former judgment, ob- 

* tained in an action of debt upon a bond conditioned for 
payment of money only (which former judgmen was 
* confeſſed by warrant of attorney), was or was nt ob- 
* lized to put in bail on ſuing out ſuch wiit of error, upon 
the ſtatute of 3 Fac. 1. c. 8.?” The wo ds of the ſtatute 
re, © that no execution thall be ſtayed or delayed upon or 
any writ of error or ſuperſedeas thereupon to be ſuzd, for 
ering any judgment in any action or bill of debt upon auy 
Vox. I. | 3.D ling ie 
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angle bond, or uþon any obligation with condition for the pay. tion is 
ment of money only, or upon any action or bill of debt for rent ben! 
or upon any contract, ſued in any of the courts of record at ligher 
Weſtminſter, &c. wnleſs ſuch or in whoſe name ſuch writ ? __ 
of error be brought, with two ſufficient ſureties, &c. ſhall fir ess a je 
e bound, &c. by recognizance, Ic. to proſecute with ih - KEW 
& c. and alſo to ſatisfy, &c.” Tar Cour, after the ay" ; not to | 
had been fully diſcuſſea at the bar, ſaid it appeared to be a F on judy 
vexata queſiro, and had been differently determined; they ſome i 
therefore declared that they intended to conſult all the judges - br 
becauſe it was a very wrong thing to have different rules in = tho 
different courts upon the ſame act of parliament. Cur. av. MY bought 
vis. VULT. Afterwards Lord Mangfeld delivered the opi. oF <>: bre 
nion of the Court upon this caſe ; declaring at the ſame time 9.1 
that the opinion of all the judges had been taken upon it. He 4 lvcredz 
premiſed, that there was no doubt but that, in the preſent - LUST! 
caſe, the original action required bail: but, whether ther- lowed a 
ought to be bail on the writ of error brought upon the ſecomd | nien i 
judgment or not, there had been different opir ions in the oY which h 
two courts of king's bench and common pleas : the court of wards 0 
king's bench had been of opinion, that bail was not neceſſary ;® wy th 
the common pleas, that. it was : BUT all the judges now ould n 
hold, “ that bail is not requiſite upon bringing a writ of £ 5a. pai 
& error upon a judgment in an action of debt, founded upon the de 
« @ prior judgment.” For they hold, 1ſt, That the contract *** 3 5 
is extinguithed by the firſt judgment; 2dly, That a judg- Fut 
ment is 10 contract, nor can be conſidered in the light of a ad afte 
contract for judicium redditur in invitum. 3dly, Another rea-W which v 
ſon why bail cannot be inſiſted upon is, that an action of debr 3 tiority 
upon a judgment is an action of a ſuperior nature to an ac- :2 
tion of debt upon bond, or any of the other actions particu-. lon to 
larly ſpecified in this ſtatute of 4 Fac. 1. and therefore ſha!l that the 
not be included in it; agreeably to the reaſoning uſed in the were 
archbiſhop of Canterbury's caſe, in 2 Rep. 40. b. © That blute. 
« if the makers of the ſtatute had intended that it ſhould have It was 
extended to this action of a ſuperior nature to thoſe whN ,* ? Jud 
« are ſpecified in it, they would have begun with it, an 4 cauſe | 
* would have mentioned it prior to thoſe of an inferior namen 
« ture,” Athly, Another reaſon is, that this ftatute ought {ecu 
rather to be taken literally, than extended. "There was a caſe it actior 
of Taylor v. Baker, 3 Keble, 802, where Holt, upon this it1 anal! 
tute, prayed bail in error upon a judgment given in an ac Rquire b 
tion of debt on judgment: but Mr. Juttice Wild ſaid, „ that bail i. 
« this ſtatute extends not to executors, nor to judgments 7 4u'C the 
&« but ought to be literally taken; eſpecially, the pr clic * the K 
« eyer ſince having been not to put in bail; and the enum I < 
« ration is only of debts of an inferior nature.” It it ſho 18 
be thought ſtrange, chat bail ſhould be required when the 2c, (1) 7: 
1199. 2 B. 
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ton is only upon a contract, and ſhould not be required 


when the action is upon a judgment, which is of ſo much 
higher a nature ; the anſwer is, that in the former caſe the 
lgilature have required it; in the latter they have not, un- 
1 judgment could be eſteemed a contract, which we think 
it cannot. This is therefore _ omiſſus : and the ſtatute is 
not to be extended by conſtruction, becauſe actions of debt 
on judgment are in general oppreſſive; though there may be 
ſome particular caſes where they may be fairly accounted 
for, For theſe reaſons, ALL THE JUDGES are of opinion, 
that though in the original action bail was requirable, yet 
it ought not to be required in writs of error upon actions of 
dd: brought on ſuch judgment. 

So, in this action, which was debt for goods ſold and de- 
lvered; and on an account ſtated, judgment was figned in 
Trinity Term: on the 10th of July a writ of error was al- 
lowed and ſerved ; on the 17th of July, the defendant was 
aken in execution for 381. the amount of the damages; on 
which he paid that ſum to obtain his diſcharge ; — after- 
wards obtained a rule, calling on the plaintiff to ſhew cauſe 
why the writ of ca. ſa. and the ſubſequent proceedings 
ould not be ſet aſide tor irregularity, and why the ſum of 
ll. paid into the hands of the theriff, ſhould not be returned 
o the defendant. The queſtion was, © Whether, under the 
tat, 3 Fac. 1. c. 8. Y 1. it was neceſſary for the defendant 
to put in bail in error?” The Court took time to contid.r, 
ad afterwards ſaid, that they had looked into the cafes (1) 
which were deciſive of the preſent queſtion : and on the au- 
mority of theſe caſes, they were of opinion, that this caſe 
* not within the ſtat. 3 Fac. 1. and that there was no occa- 
lon to give bail in error: the conſequence of which was, 
fiat the proceedings after the allowance of the writ of er- 
- were held to be irregular, and the rule was made ab- 
lolute. 

It was moved to ſtay proceedings in an action of debt up- 
a judgment, and that the bail- bond might be delivered up, 
*cauſe the defendant had brought a writ of error on the 
algment, and given bail in error in the king's bench; ſo that 
wo ſecurities were obtained at once for the ſame cauſe 
action: canſe was ſhewn, that there was no bail to the 
original action, in which caſe the practice of the court is, to 
*uire bail on the action on the judgment, notwithſtanding 
i: bail in error. Gould, J. The reaſon of this practice is, be- 
auv'c there has never been bail given in this court: the uſa 
the King's bench, I believe, is different ; but I think this 


—— 


* 
— 


(1) Yelv, 227. 2 Balſ. 53. 1 Show. 14. 1 Strange, 476. 2 Sirange, 
3D3 


1199. 2 Bur. 740. 
court 
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Alexander v. 

Biſs, Mic. Ter. 
38 Geo. 3. B. R. 
7 Ter. Rept. 449. 


Kendal, v. Ca- 

rey, Tr. Ter, 7 
eo. 3. C. B. 

2 Black. 76%. 
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court is right. Theſe are checks againſt delay, and ought not 


to be taken off.— Rule diſcharged. 


Nandaſy'e v. After veruict, plaintiff in error put in bail in due time ; a 


Morgan. i, e:roty rule for better bail was ſerved upon the maid-ſervant of the | 


Tr. Ter. 2 Geo 3. 


2 . 5 . -» * 4 5 ö 
2 Will. 144. plaintiff's attorney, upon a Tueſday: and on the Saturday 


following, and not before, this notice came to the attorney's 
kno »ledge : on an affidavit of theſe facts, it was moved fot 
two days time to perfect the bil: but the Court ab.olutely 
refuſed to give any time, uvleſs it could be ſlie en them chat 
there was tome real error in the record. 

An action of trover for goo'ls had been brought, in order 


aques Nixon, e ae . . 
4 to try the validity of a commiſſion of bankrupt, which had 


r. Ter. 26 
Geo. 3. B. R. 


. % 84-279: May, and a verdict given for tie plaiatiff, with nominal da- 
mages of 1s. A writ of error was ſued out and allowed on 


the 3iſt of May; and on the ſame day a copy of the allow- | 
ance was ſerved on the plaintiff 's attorney. Final judgment 


was ſigned on the 14th ſune, and execution ſued out on tlic 
ſame day; within four days after which, bail in error wis 
put in. The queſtion was, Whether the allowance of the 
writ of error, and the ſervice of it, was a ſuperſedeas ? Pi 
Cur. As to the practice which has obtained in ſuing out « 
writ of error before judgment ſigned, it happens in almoſt all 
caſes, that the writ is ſued out before judgment is actual 
ſigned; becaufe otherwile execution would iſſue inſtanti. 
And the Court have gone ſo far, that, if a writ of error be 
ſued out, and the plaintiff will not ſign judgment till aſter the 
return of the writ, in order to avoid the effect of it, and then 
ſues out execution, the Court will ſet aſide the execution, 


I hen as tothe next point; the allowance of a writ of error 


in the general courſe of practice is not ſerved till final judg- 

ment is actually tigned ; and the words of the rule apply to 

-that. "The rule requires bail to be put in within four days 

after the allowance; but there is no opportunity of putting 

in bail before judgment is ſigned. As to the defendant's being 
f | too ſoon in ſerving the copy of the allowance, it makes 19 
difference, for it only operates as an allowance from ti 
tune of ſigning judgment. The ſorvice of the allowans. 
is only matcrial to bring the party into contempt, it 
proceed to ſue out execution afterwards ; for the a!lov- 
ance of the writ of crror is of itſelf a ſaperſedeas.— Rule ab- 
ſolute. | 
ennet 2, Ni- So, where the judgment was ſigned on a Monday, a0 
chols, Mic. Ter. execution taken out on the Friday: on a motion to j-t and, 
2.5 IS the feri facias, on the ground of irregularity, the only que! 
fey tion was, how many days were allowed to a defendaut“ 
put in bail in error. The Court, after conſulting Wit! 

maſter ſaid, that he had four clear days, and that the pl. 

tiff, in this caſe, was not entitled to ſue out execution till ti 


Daturuay ; 


} 


iſſued againſt the plaintiff, The cauſe was tried on the 25th of} 


duurday 
the exec 
A rule 
ſew ca 
brought 
ot error 
was tak 
ſcend ac 
tus cauſ 
fad, that 
was not 
put in ba 
This 
not be ei 
in beco 
ng obtai 
bail to a 
fore the) 
principa 
titled to | 
cuity, h: 
wile do 1 
in error 
all (1), 
Juſtif 
deen arr 
Middleſe 
at large « 
pearance 
dond tak 
nt for: 
decame 
dall was 
bail, the 
brought 
poſed. I 
juſtify in 
Grtaking 
where th 
in ſuch 3 
bas no r. 
But infin 
Were to 
img awar 


— —— 


(1) By 


Wentz ine 


* 


t not 


22 
f the 
day 
ney's 
d fot 
utely 
chat 


order 
had 


Sth ot 


1 da- 
<> on 
low- 


ment 


u tlie 
Was 
f the 
Py — 
Out 4 
Mt all 
ually 
int'y, 
"7 be 
er the 
| then 
ation. 


crror 


Bail. 


$turday ; and they made the rule abſolute for ſetting aſide 
the execution, 

A rule having been obtained, calling on the plaintiff to 
ſew cauſe why the proccedings in this action, which was 
brought on a judgment, ſhould not be ſtayed pending a writ 
of error to reverſe that judgment. A preliminary objection 
was taken, that the detendant, net having put in bail in the 
(cond action, could not make any application to the court in 


tus cauſe. The Curt, (after conterrin; with the maſter) 


ſaid, that, according to the eſtabliſhed practice, the d-ter.dant 
was not in a fatuation to make any application until he had 
put in bail. Rule diſcharged. 

This was a 1ule to thew cauſe why an exoneretur ſhould 
not be entered on the bail- piece in error, the principal have - 
in, become a bankrupt pending the wr t of error, and hav- 


dal to au action, and the principal becomes a bankrupt be- 
fore they are fixed, they ouzht in ſtriftneſs to ſurrender the 
principal, who, being a bankrupt, would be immediately en- 
titled to be diſcharged. Therefore the Court, to avoid cir- 
cuity, have done that directiy, which they could only other- 
wiſe do indirectly. But that is never done in favour of bail 
in error, becauſe they cannot ſurrender the principal at 
all (1), Rule diſcharged. 

Tuſtification of bail. ) In this cafe, the defendant having 
deen arreſted on the 21ſt of November, by the ſheriff © 
Middleſex, at the ſuit of the plaintiffs, was permitted to go 


pearance. Bail above not having been put in in time, or bail- 
dond taken, the plaintiffs brought an action againſt the ſhe- 
nf for an eſcape. On the 7th of January, the defendant 
came a bankrupt, On the 26th of this month notice of 
dall was given; and now a motion was made to juſtify theſe 
dal, the ſheriff offering to pay the coſts of the action 
brought againſt him. The juſtifying of the bail was op- 
poſed, PER Cur. The bail ought not to be permitted to 
Juſtify in this cate. There is no doubt but that many un- 
Grtakings to put in bail hae been enforced by this 1 
where the plaintiff or his attorney has accepted the undertaking ; 
in ſuch a caſe, the acceptance being the act of the party, te 
as no reaſon to complain that a baii-boud was not given. 
But infinite miſchief and inconvenience world follow if we 
Were to permit this practice to otain. The legiſlature, be- 
ug aware of the extortion that might be practiſed by ſheriff\'= 


*- 
ü — * 


(1) By the ſtat. 16 & 17 Car. 2. c. 8. bail in error are liable at all 
*:0t3 in cafe judgment is affirmed. 


14193 oſficers 


Braithwaite, Hil, 


d 7 B. R. 1 Ter. Rep. 
nz obtained his certificate. PER Cur. Where there are 624. 


Fullerand others, 
-v Preit, Ait. 
Ter. 37 Geo. 3. 
| k h. R. 7 Ter, Rep. 
at large on an unde rtaking given by his attorney for his ap- 109. 
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officers on an arreſt, endeavoured to 
as they could; and by the ſtat. 23 
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ard againſt it as well 


dertakin 
undertaking, all would have been well. 


open a door to groſs impoſition. 
far as we can, the ſheriffs*-officer deſtroying the wiſe provi- 
fions of the ſtat. 23 Hen. 6. by my the price of his own 


indulgence, inſtead of complying wit 


this practice, we ſhould be giving an encourag ment to the 
ſherifts'-officers to infringe the law. 


him. Rule refuſed. 
Anon. Fa. Ter. 


2 Black. 758. 


tion ſhould be diſregarded. 
Collier v. God - 


30 Geo. 3. 
2 Heir. Black. 


I. 
” objection, and the bail were rejected. 
Dawkinsv.Reid, Where bail in C. B. are put in in due time, the defen- 
_ rs y dant is not bound to give notice, but the plaintiff muſt 
1 Hen. Black, ſearch in the tilazer's book: but if the bail be not put in in 


$29. due time, then notice mult be given. 
North v Evans, Of the four * allowed in C. B. to perfect bail afte 
E. Ter. 33 exception, the fir 


J. Bel 3 5 cluſively; ſo that where the exception was on Weidneiday 


— — 


(1) 4e, p. 543. 


en. 6. c. 9. they point- 
ed out the manner in which bail-bonds ſhould be taken, 
with the fees of the officers, and declared thut all other ob. 
ligations, not warranted by the act, ſhould be void; and the 
ſame reaſon that applies to bonds equally applies to other un- 
dertakings. We fully ſubſcribe our opinion to the caſe 
of Rogers v. Reeves (1), where a diſtinction between un- 
to the party and thoſe to the bailiff was anxi- 
oully taken; and here, if the plaintiffs had accepted the 
But this is a 
novel experiment; and if it were ſucceſsful, it would 
We ought to prevent, as 


the requiſitions of the 
act. Inſtead of taking a bail-bond as the ſtatute requires, 
he has taken another kind of undertaking, under the pre- 
tence of an indulgence to the defendant, for which he ex- 
acts his own price; and therefore, if we were to encourage 


This is a practice in-“ 
jurious to the plaintiff as well as to the defendant; and if} 
this application be made on behalf of the ſheriff, he is not 
entitled to any indulgence, becauſe he has broken the law, 
if it come from the defendant, tlie anſwer is, that he has! 
conſpired with the ſheriff, and therefore we will not aſſiſt 


It was agreed and ſettled by the judges of the court off 
31 Geo. 3. C. B. common pleas, that no juſtification is neceſſary of bail, who 
immediately ſurrender their principal, notwithſtanding ſuck 
bail may have been excepted againſt ; but that ſuch excep-J 


In this caſe, it appeared from the notice of juſtification, 
frey, Mic. Ter. that the bail, who were going to juſtify, had not actually 
C. B. become bail before that notice was given, according to a rule 


of C. B. Mic. 18 Ges. 3. This was held to be a ſufficieath 


is reckoned excluſively, and the laſt ing 
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x was held, that an attachment could not regularly iſſue 
zgainſt the ſheriff till the Tueſday — (Sunday bein 
no day); but in this caſe; though the attachment had iuel 
on the Monday, the Court would not ſet it aſide, becauſe 
the bail were not perfected. 

Bail in this action were oppoſed and rejected on a former Holen d v. An- 
lay, and the defendant ſurrendered on the next; freſh bail de, Eu. Ter. 37 
being now brought up for jultitication : the coſts of the firſt ,"p, Se 
oppoſition were inſiſted on. Sed Per Curiam, The Court 32. 
will not inſiſt, on the coſts of a former oppoſition being paid 
to 2 plaintiff, where the defendant is ſurrendered on the 
next day. 

Though the rule to bring in the body has expired, yet if Thorold v. 
the defend..nt juſtifies bail, before the plaintiff moves for an 2 Ea. Ta: 
atachment againſt the ſheriff, ic is in tune to prevent the at- 1 Hes. Blak mY 
tachment. 

Bail in error juſtified themſelves de bene eſſe at a judge's Hawkins v. 
chambers, in the vacation, without the conſcnt of the plain- Plomer and 
of, though his attorney attended, and examined the bail: — = n 
and it was HELD to be no bail unleſs they had juſti- 2 Black. 1064. 
fed again in court within the firſt tour days of the ſucceeding 
term, 

The only queſtion in this caſe was, Whether bail above Baddeley v. 
could be put in on @ dies non juridicus, the ad of February? A, Hil. 
Anp The Court ſaid, that on enquiry, it appeared that the r Jo 

. k R. 5 Ter. Rep. 
practice of the court of common pleas agreed with that 170, 
which was the practice of the court of king's bench, and that 
2 dies non juridicus was conſidered as a day for ſuch butineſs 
3s is tranſacted at the judge's chambers. 

One Gobel offered to juſtify as bail for 1600]. ; but it ap- Smith ». Scan- 
rearing, that though he had a fortune in Antigua, yet he diert, Mic. Ter. 
had no effects in England, and had nine actions depending —_ 38 
ig inſt him for the amount of near 3000l. The Curt ſet him ̃ 
aide: but declared, that the merely having no effects in 
England, was not of itſelf a ſufficient objection without other 
auxiliary circumſtances, 

But afterwards, where a merchant came to juſtify as bail Boddy e. Ley- 
in 9000l. and he regularly juſtified in that ſum, incluſtve 4 land, Hil, Ter. 
bis landed property in Jamaica, it was objected to the includ- 1 ay gp 
ing this property: AND The Court thought the objection a 7M 
good one, becauſe his landed property in Jamaica 1s not 

liable to the proceſs of the court; and he was rejected, 

But a Frenchman, who had reſided in England twelve chadie v. Fit: 
years, in a houſe of 451. per ann. as a factor for Birming- levl, Mic. Ter. 
ham goods, and ſwore himſelf worth 2000]. in the bank of VN I 
Paris, but had no conſiderable property in England, was ad- * 


mitted to juſtify as bail for 180l. the defendant being himſelf a 
fireigner, 
3 v3 4 In 
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Glead v. Mace In this caſe, it was objected, that one of the bail reſided 
kay, Tr. Ter. within the verge of the Court. Gsuld. ]. thought the bail 
3 1 ouglit not to be admitted. Blacſſtone, J. thought that that cir- 
% cumſtance alone was not ſuſkicient to reject the bail, without 
other ſuſpicious m»rers, ſuch as being in debt, protected, or 

; the like. Mares, J. doubted ; but it being ſworn that the bail 

was going to leave her houſe in Spring-gardens, and rien 

in treaty for another out of the verge of the court, ſhe was 


admitted. 
2 Blk. 957) The other bail being a foreigner, was ſworn and examin- 
1323. ed by an interpreter, The like was alſo done in another 


caſe, viz. Chriſtie v. Filleul, Mic. Ter. 20 Css. 3. C.B, f 


p . . wh 
where one of the bail was a foreigner. 


2 Black. 1122. 
Keyt, Mic. Ter. 17 Geo. 3. C. B. 

In this caſe it appeared, that one of the bail was indem- 
nified by the ſheriff 's officer; and this being objected, 7%: 


Neat v. Allen, 
Ea. Ter. 37 
Geo, 3 CB. 


1 Pul. & Be. Court aid, the ſufficiency of the bail is the object of which 
the Court are to take care; that there is no impropricty in 


ſn. 21. 


their being indemnified; that it is a very common practice. 
Grcenſ!l 1. 
Hople /, Mic. 


no written indemnity iron the defendant's attorney, if they 
Ter. 38 (co. 3 


ce e declare that he has promiſed that they ſhall not be ſufferers, Y 
this being contrary to the general rule of Hil. 37 Ceo. 3. 
whereby it is ordered, & that no perſon ſhall be permitted to 


Beſau. 103. 


Juſtify, if he (ſhall have been indemnified for ſo doing, by the 


attorney concerned tor the defendant ; but the Court will! 


give the deſendant time in ſuch a caſe to put in freſh bail. 
Mitche)! Us, 


18 Geo. 3. C. B. ume 
2 Back. 1179. 


the frivolous notices, 
]:ckfon ++. More 
1:3, aud Richard- 
tony Morris, Hi 


no bail, and therefore could not ſurrender, and made th: 
rule abſolute. 


Edwin v. Allen, 
Mic. Ter. 34 
Geo. 3. B. R. 
5 Ter. R:. 401+ 


Notice given to juſtify three bail is irregular, Alen v. 2 


But the court of C. B. will reject bail, though they have 1 


After many frivolous notices to juſtify, one of the bal 
Morris, Hit. Ter juſtified, and time was given to perfect the other: on the 
night, the ſame bail (one not being juſtified) furieo- | 
dered rhe defendant; on a motion for an attachment again 
the ſheriff for not bringing in the body, the counſel ſhewel Y 
for cauſe the ſurrender, to do which, the bail need not jui- I 
tify; and of that opinion was the Court, who diſcharge: I 
the rule upon the attorney's conſenting to pay the colts ot 


But where the bail were ordered to be ct aſide, as being k 
ſurreptitiouſly put in and juſtified, and in the mean time they $ 
Ter. 18 Geo. 3. ſurrendered the defendant : The Court, on a motion for an a- 
C.B. 2 Blat. tachment againſt the ſheriff, for not bringing in the body, 
1179. held, that as the bail were put in ſurreptitiouſly, they were as Bt 


Formerly it was held in B. R. to be neceſſary for the bail, I 
to juſtify before they could ſurrender the principal, after a": Y 
aſſignment of the bail- band; but in this cate, Ihe Court fail, 
they had lately adopted the practice of the court ot _ ' 

mon 
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von pleas in this reſpect, in order to ſave unneceſſary ex- 

ace. | 

Bail is not regularly put in till the allowance of it has The K. 2. 
ken ſerved, even though the plaintift oppoſe the juſtificz- — 3 
don. An attachment was obtained againſt the ſheriff for a _— \ BR. 
not bringing in the body, It appeared that bail was put in 4 47. Rep. 433 
and juſtißed, but there was no ſervice of che rule allowing 
tie juſtificatiou ; but the plaintiff was preſ-at at the time of 
jut.tying, and oppoted the bail, though unſucceſsfully. On 
aivle to ſhew cauic, why the attaclunent ſhould not be ſer 
ae; The Gurt ſaid, that bail is not regularly put in till the 
allowance of it has been ſerved, and it is of importance that 
al! the ſteps preſcribed by tne practice ot the Court ſhould 
b followed. Aud it this exception were to prevail, it 
would enable the defendant's attorney to put into his pocket 
tiole duties which belong to the revenue. Rule diſcharged. 

The writ was returnable on the 3d of May, b-ing the Hudwick +. 
fiſt return- day of the term; bail was put in in due time, and — * — 
notice of exception was given on the 15th, and on the fame : 7 Bob 29% 
day notice of juſtification for the 19th : the bail did not ap- 
fear on that day to juſtify, and no further time was ob- 
tained ; but on the, next day they furrendered the principal, 
and gave notice of it accordingly ; and atterwards, on the 
lame day, the plaintiffs took an aſſigument of the bail-bond, 
on which proceſs was ſucd out on the 22d. After cauſe 
ſhewn on a rule, calling on the plaintitſs to thew cauſe, why 
me proceedings on the bail-bond ſhould net be ſet atide for 
nregularity, the defendant having been ſurrendered before 
the aſſignment of the bail-bond. The Gurt, on reference 
to the maſter, ſaid, that the practice was, that if the bail do 
not juſtify - n the day appointed, and no further time be al- 
lowed for them to do ſo, they are out of court, and cannot 
allerwards ſurrender the principal. But under the circum- 
ances of this caſe, the plaintiffs having got tlie deſendant's 
body before the aſſignment of the bail-boud, they made the 
ſule abſolute upon payment of colts, 

But the authority of the above caſe of Tardwick v. K. + Sheriff of 
Bluck has been denied in ſome ſubſequent caſes. In tuis caſe, Midileſex, HL 
tie writ was returnable on the 18th of November, aud the — 3 
Her iff was then ruled to return che writ; on the return of 522. I 
the writ, the defendant was in the Fleet priſon, in an action 
a C. B.; on the 28th November, he was removed from 
tie Fleet by habeas corpus, and on the fame day, he was 
ſurrendered in diicharge of his bail in this action, and com- 
mitted to the cuſtody of the marſhal ; and on the next day, 
the 20th, the . was ſerved with a notice of the above 
lurrender ; on che 23d of November, the ſheriff was ruled to 
bring in the body; on the 24th of November, bail above was 
put in, though the time for putting in bail expired on the * j 

0 
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the rule for bringing in the body expired on the 28ch of | 
November, and on the 24th of January, a rule was granted | 
directing an attachment to iſſue againſt the ſheriff tor not 


bringin 


in Hil. Ter. 38 Geo. 3. Calvi v. Dury. 


Smith v, Miller, 
Hil. Ter. 37 

Geo. 3. B. R. . —— * ** Fl 
= Tir R ek againſt a rule, calling on the plaintiff to ſhew cauſe, wh 


the proceedings on the bail-bond ſhould not be ſtayed. It 


was contended, that thoſe proceedings were regular, becau/z 
the bail above was not regularly put in in the firſt actun, the 


county of Middleſex having been inſerted in the bail-piece 


inſtead of Surrey. And for this was cited Garnett v. Heavi- 
f this opinion were The Court, who thought 
that the caſe of Garnet v. Heaviſide was deciſive; and | 


ide, Barn. 63. 


therefore they diſcharged the rule. 


Anderſon v. The defendant was arreſted by the name of Mah, and 


Noah, Ea. Ter, put in bail by the name of Neel; it was objected at the 


Geo. 3. C. B. 


5 ul & Ba. time of juſtification, that there was no bail in the action be 
31. fore the Court; but the Court gave leave to amend the 


bail- picce. 
K „ Lyon, Hil. yn o 
Ter 4 Gev. 3. the behalf of the proſecutor, why the recognizance ot bail 
2 3 Bun. ſhould not be diſcharged: the caſe was this ;—the defendan- 
22 was indicted for perjury, and removed the indictment into 
B. R. by certiorari, previous to the iſſuing whereof, he en- 


entered into a recognizance with two ſureties as uſual, © to | 


« appear and plead in the next term, and to give notice of 
&« trial, and go to trial in or at the fittings after ſuch next 
« term, unleſs the court hall otherwiſe direct.“ This con- 
dition was not complied with, and the recognizance was 
clearly and indiſputably become forfeited. After this the 


—  — 


(1) See Title RuLts or Covxr. 
| proſecutor 


in the body; afterwards the defendant obtained a 
rule calling on the plaintiff to ſhew cauſe, why the rule for 
the attachment ſhould not be ſet aſide for irregularity. PEN 
Cur. after cauſe ſhewn, This motion was made on the con- 
ſtruction of the rule of court, Trin. 33 Geo. 3. (1), Me-. 
ther the ſheriff could put in bail, in order to comply with the | 
rule for bringing in the body, without juſtifying, and on the 
authority of Hardwick v. Bluck ? The maſter, on reconſi- 
deration, thinks he was miſtaken in that caſe in his report 2 
of the practice; and we think that the ſheriff is not ob- 
liged to juſtify his bail, and that the rule of court, Trin. 
33 Geo. 3. extends to the caſe of the ſheriff, and therefore, 
that this rule ſhould be made abſolute : the Court alſo de- 
nied the ** of Hardwick v. Bluck in another caſc, 
e 


Bail are not regularly put in, unleſs the name of the pro- 
per county be inſerted in the bail-piece. On ſhewing cauſe 


How far bail are liable.) In this caſe, cauſe was ſhewn on 
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tor moved for coſts againſt the defendant, for not 
ing on to trial; theſe colts had been taxed, and — 2 
nanded of the defendant, and for non-payment of them the 
proſecutor had obtained and e ecuted an attachment, and 
the defendant was in cut ody upon this attachment for his 
c ntempt in not paying them. [ With regard to the merits of 
the proſecution, the defendant had after the time limited in 


the reco-nizance, given notic- of trial in the following 


erm, and went to trial according to ſuch notice, and was 
acquitted. } It was therefore inſiſted, on behalf of the bail, 
th-t the proſecutor could have but one ſatisfaction {or theſe 
coſts, though he might have either required them of the 
bal, or-taken the principal in execution; but having made 
bis election to proceed againſt the perſon of the principal, and 
getten his body in execution, he was not afterwards ſtill at 
liberty to proceed againſt the bail. The Court after argu- 
ment, and full conlideration, held, that as the recognizance 
was actually forteited, and the pro.ecutor h d had coſts 
taxed to him for the defendant's neglecting to go on to trial, 
and as he had received no ſatistaction for theſe coſts (for 
the man's body being in cuſtody, is no real ſatisfaction to 
him for the coſts), there was no reaſon for their diſcharging 
the recogni/zance, for there is no pretence for perſons to 
apply tor a favour without firſt doing juſtice, Rule diſ- 
charged. 
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The bail-bond cannot be put in ſuit, till after four days Bellis v. Mü. 


from the appearance-day of the return of the writ, — This 
caſe was as follows: Capias indorſed for bol. bail, was re- 
turnable upon dies Paſch. t e th of May, and a bail-bond 
given thereon : on the 8th of May, the ſame bail were put 
m above, and notice given to the plaintiff's attorney, who 
on 8h of May, excepted to the bail; on 10th May (being 
the appearance-day of the return of the writ) notice was 
given that the bail would juſtify on the 12th, when they did 
not attend in due time, and thereupon the bail-bond was 
aſſig ned, and proceſs ſued out againſt the defendant and his 
bail on May the 13th. The Court, on a motion for that 
purpoſe, ſet aſide the proceedings as to the bail with coſts, 
the bail-bond being put in ſuit too ſoon, according to the 
rule 9 Ann. ſec. 4. 


It was a.recd by the Court and counſel in this caſe, that Walton v. Bent, 


an action upon a bail-bond muſt be brought in the ſame 
court where the bail was given, and that this is now the 
ſettled practice; therefore the bail-bond upon which this 
action was brought, having been 1 upon a proceſs out 


of the common pleas, the proceedings were ſtayed. 


So alſo in this cafe, the original action was brought in Morris v. Rees, 
the court of king's bench, and bail not being put in in due 


tune, the bail bond was aſſigned to the plaintiff, who there- 


ford, Ea. Tex. 
15 Geo 3. C. X 


Tr. Ter. 6 
Geo. 3 B R. 
3 Burr. 1913. 


Mic. Ter. 13 
Geo 3. C. B. 


3,7 348. 2 


upon Black. 838. 
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upon brought this action in C. B. It was therefore mover 
to ſet al:de the proceedings, the original action being com- 


* 


[2 | 
* 


menced in B. K. and it being a ſettled rule, that actions on“ 


bal bonds muſt be brought in the court where t e original 
action was l.id : AND of that opinion was tie Court, not- 


withſtanding this application was after plea pleaded; and 


they ſaid that they would have given the defendant his coſts, 
if colts had been inſerted in tie rule to ſhew cause: and 
Gould, J. incli::ed to think, that as the ſtatute of the 4th of 
Queen Ann, c. 16. (directing the aſſignment of the bail-boug) 
gives the Court, after ſuch bonds ar put in ſuit, an equitable 
quriſdiCtion to ſtay proceedings, and to let a defendant in to try 
the merits of the original action upon reaſonable terms; no 
other court but that in which the original action is brought 
can exercile ſuch juriſdiction. 
aut In debt on a baii-bond, The Court will not order the pro- 
alker 4, Car- k 
ter, Fa, Ter. 13 cecdiugs to be ſtayed, unleſs the colts of all the ations that 
Geo. 3. C. B. may have been brought agaiuſt the principal and bail be paid 
2 Black, 816. as well as the debt. 
Vitchett». Gib- For the bail in a bail-bond are liable, as far as juſtice re- 
bens, Mic. Ter. quires, to the whole extent of the peidlty of the bond, to 
24 Geo. 3. R. R. ſatisfy the debt really owing to the plaintiff, and the colts ; 
3 Hen, Black. 75. hut the ſheriff cannot under the ſtat. 12 Geo, 1, c. 29. take 
the bond in a penalty of more than double the ſum ſworn 
tO. 
Jackſon v. Haſ- But the bail in the action are only liable to the debt 
{ 1, Hil, Ter. ſworn to, and the colts, and not for the ſum recovered by 
20 Geo. 3. B. R. the verdict, if it exceed that for which the defendant was 
Deng. 330. . a 
zeld to bal 
Sparrow v., Nay- And a bail-bond cannot be affigned, when the original 
ter, Hil. Ter. 13 ſuit is out of court by not declaring in time. In this cate, 
5% ey the defendant had been arreſted by proceſs returnable in 
| Michaelmas tern, 1771; and Cooke and * became 
bail to the ſheriff: after this, part of the debt was paid, but 
no declaration de bene effe was delivercd : it remained in this 
tate till September, 1772, when Naylor became bankrupt; 
and then the plaintitF ter the firſt time took an aflignmen! 
ot the bail-bond; tlus being put in ſuit, it was moved to 
ſtay proccedings: Ax Per Cur. It was held in Higgins and 
I/hitell, this term, and is the ſettled practice, that it a plain» 
tiff does not declare before the efloign-day of the third term 
incluſive, after the return of his writ, he has deſerted his 
cauſe, and is out of court; and being ſo out of court, we 
are of opinion, he cannot take an ailignment of the bail- 
bond: for by the ſound conſtruction of the ſtat. 3 Aun. 
the ſuit muſt be depending when the bail-bond is afigned; 
and it is the true reaſon why, the bail-bond cannot be ſued 
in any other court, than that wherein the original action 


was brought, that no other court has capacity to do * 
able 
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auc juſtice between the parties; which ſhews that the ſuit [| 
verl EY mult be there depending. Rule abſolute. | 
hl Where the plaintiff might have had judgment againſt the Orton v. Via- 1 
. 01 BY original defendant, the bail below are liable for the whole ny” gen q 
1121 BY &b: and coſts. It was moved in this caſe, to ſtay the proceed- . 8 '| 
a7 ings upon the aſſignment of a bail-bond, upon payment of | 
an 


LY colts and the ſum ſworn to, the defendant in the original 
its, MF ation being dead: the counſel who thewed cauſe, ſaid this | 
was not the practice here the bail-bond is aſſigned, though 0 
W it might be allowable upon putting in bail above; for after 
1.d) I alignment the bail commonly redeem themſelves by pay- 
ment ofthe debt and colts ; that it was fo ſettled in Savage v. 
. 9 Geo. 3. where the court held, that the plaintiff in an 
Aion on an aſſignment of a bail-bond was entitled to re- 
aut Bl cover not only the ſum ſworn to with coſts, but the whole 
debt due. In ſupport of the rule it was laid, that the diſtinc- 


%% bon was where the plaintiff could not have had judgment 
n in the original action, for there the proceedings may be 
paid ſtayed upon payment of coſts only; and it was contended, 

dat here the plaintiff could not have had a verdict, nor of 
res Wl courſe judgment; that before the deat]: of the defendant he 
d. to could have reaped no benefit from the ſuit; and therefore it was 
= WM payed, that the proceedings might be ftaved upon payment 


ot colts only. It appearing however, from the affidavit on 


zorn de other ſide, that the plaintiff might have had judgment. 
geb The Court ſaid, The practice is ſettled, that where the plain- 
475 ü might have had judgment againſt the original defendaut, 
de bail below are liable for the whole debt and coſts: and 
dun as it was clear in this cafe that he might have had judgment 
iel againſt the original defendant. Rule diſcharged. 
FR The court of king's bench in this caſe made a rule, that Boldero +. Gray 
* in future, wherever the defendant is guilty of a neglect, in — Ter, a 
* 8 not putting in bail in due time, by which the bail-bond be- 2 . 
TY comes forteited, the notice (in cafe the party means to put 
* i bail in order to ſt y proceedings upon the bail-bond) 
> MF fbould be, that he will put in and perfect bail on ſuch a day, 
* analogous to the caſe where the ſheriff is ruled, who be- | 
3 fore he can diſcharge himſelf, muſt give notice that he will [ 
* oo in and perfeCt bail, and in tat caſe, the plaintiff may 
*. oppoſe the bail in court, without its being a waiver of the | 
8 p dail-bond, p 
| his Tue bail to the original aCtion, are not liable to pay the voten, Doug ! 
* coſts of a writ of error in the exchequer chamber; and the han, Ea. Ter 
Te paint. 1s not injured by this practice, becauſe when a de- 3 Ter. K.. 7 | 
pet tendaut brings a writ of error, he puts in other bail, to whom | 
ned the plaintiff may reſort for the coſts of the writ of error. 
r Bai, 0 tie theriff cannot be held to bail on an aſſignment 2 © Rab 
Aon of the b1ii-bond. In this caſe the defendant had entered in- 3 - 4 35 
quite to a bau-bond to the ſheriff tor the appearance ot * 6 Ter. Et. 336. 
ie 


able 


— 
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the bond being aſſigned, he was arreſted for gol. and up- 


Samuel 7', Evans, 
Tr. Ter. 28 
Geo. 3. B. R. 

2 Ter, Rep. 569. 


wards, on ſuch aſſigned bond; in conſequence of which, he 
was obliged to give another bond to the preſent theriffs, con- 
ditioned for his appearance in this action: a rule was ob- 
tained; calling on the plantiffs to ſhew cauſe, why the bail. 
bond given by the defendant tor his appearance in thi- action, 
ſhould not be delivered up to be cancelled. After cauſe 
ſhewn, The Court ſaid, as this was a general queſtion, affect- 
ing the practiſers in all the courts, they would conſult the 
reſt of the judges. , And now Lord Kenyon, Ch. J. deliver- 
ed the opinion of the Court. We hav. conterred with the 
Judges of the other courts on thi queſtion, and we find that, 
by the practice ofthoſe Courts, a perſon who has become bail 
for another cannot himſelf be held to bail; and we with to 
conform to that practice, it being highly reaſonable. In 


the ordinary tranſactions between man and man, the credi- 


tor caunot always know the — of the party whom he 
is to truſt, and therefore it is neceſſary that he ſhould have 
this kind of proceſs to inforce the payment o* his debt; 
but the ſheriff has it in his power to take this or that man 
for his bail, he is to have ſolvent perſons ; and it is not ne- 


ceſſary that he ſhould be armed with this compulſory pro- 
ceſs againſt the bail, However, it is ſufficient for us to ſay, 
that, according to the practice of the other courts, a perſon 
in the —. 2 ſituation cannot be held to bail; and 


therefore this rule muſt be made abſolute. 


The ſtat. 23 Hen. 6. c. g. relating to bail- bonds is @ pub. 
lic act: therefore the Court will take notice of it, though it 
be not pleaded. And if it appear on a declaration, by the 
aſlignee of the ſheriff on ſuch bond, that the bond is void bx 
the proviſions of that ſtatute, the Court, on motion, will arreſt 
the judgment after verdict againſt the defendant, upon a plea ot 
non eft factum.— This was an action of debt on a bail-bond. } 


The declaration ſtated, that on the 5th July,. 1786, the plain- | 


tiff ſued out a pluries capias, directed to the ſheriff of Mon- ö 


mouthſhire, commanding him to take the defendant, if he 
ſhould be found it. his bailiwick, ſo that he might have his 
body before our lord the king at Weſtminſter on Monday 


next after the Morrow of All Souls [the ſixth of November! 


to anſwer, &c. 7 hc th- ſheriff arreſted the defeudant on 


the 4th Novernber, 1780, and detained him by virtue of the | 


arreſt ; and that the defendant being ſo arreſted, the ſheriff 
took bail for his appearance ; and the defendant and one 


Ball, on the h of November, became bound to the ſheriff 
in 20l. conditioned for the appearance of the defendant 
the Merrow of All Souls [the third of November]; that 
the defendant did not appear at the time therein mentioned, 
whereby the bond became forfeited, and the ſheriff aſſigned 
the bond to the plaintiff in the uſual manner. Plea 197 
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aum. On the trial, the plaintiff obtained a verdict. 


And a rule having been made to ſhew cauſe why the judg- 
nent ſhould not be arreited, on the ground that the bond was 
wid, under 23 Hen. 6. c. 9. wes it appeared on the face 
of it to have been taken after the return of the writ, as 
ated in the condition. On ſhewing cauſe, it was contend- 
& FIRST, That the ſtat. 23 Hen. 6. c. . muſt always have 
teen pleaded; and SECONDLY, That it was equally ne- 
cellary ſince the ſtat. 4 Ann. c. 16, F 20. as before. The 
ale was very elaborately argued by the counſel on both 
fdes; and ſeveral contradiftory precedents cited. THe 
CourT afterwards delivered themſelves as follows: A- 
turſt, J. F all the caſes on this ſubjeft were on one fade, 
tnuever apparently contrary to 7 * they might be, the Court 
weld be bound by them: but if there be ſeveral caſes, which 
are not reconcileable with reaſon on one fide, and one ſenſible 
caſe to the contrary, we ought to decide according to the latter. 
No there can be no doubt on the reaſon of the thing, but 
that the ſtat. 23 Hen. 6. is a general law ; for though it be 
{id to relate to officers of a certain deſcription, yet all the 
king's ſubjects are included in it, for it gives to al of them 
liberty of being bailed. Buller, J. It is aſtoniſhing that 
doubt could ever have ariſen, whether the ſtat. 23 Hen. 6. 
& 9. were a general law or not: for it alludes to all arre/ts; 
nd every perion who may be arreſted is within the provi- 
fons of it. Even if the ſtatute of Anne had never paſſed, I 
houid have had no difficulty in adopting the opinion that 
this is a general law. But the point is not now open to con- 
ideration ; for whatever might have been the law before the 
ſtatute of Ann, the caſe of Saxby v. Kirkus (1) removes all 
doubt: the Court there ſaid, though the 23 Hen. 6. c. . 
vere a private law, yet the ſtat. 4 & 5 Ann. having en- 
adled the ſheriff to aſſign ſuch bond, the Court muſt take 
notice of the law that enables him to take ſuch bond. If 
len we are bound to take notice of this ſtatute, there can 
de no doubt in this caſe; for, as to the manner of pleading, 
{ is properly ſaid in Hobart, that the ſpecial matter mutt 
ear by ſfoine means or other upon the record; and if it 
be thewn on the declaration, it need not be pleaded. So, it 
t appear on craving oyer of the bond, the defendant may de- 
nur, without 3 the ſpecial matter. In ſhort, it is 
uhcient if it appear upon any part of the record. Then 
* has been ſaid, that the condition may be rejected, and 
tat the bond may be good as a ſingle bill: but a ſingle bill 
would not aniwer the purpoſe ; the bond is directed by the 


WC — — 


* — 


(t) Bull. N. P. 224. 
ſtatute 


Bail. 


784 


ſtatute to be conditioned for the appearance of the deſen- 
dant at the return of the writ: now here it is impoſſible that 
any appearance, according to the condition af the bond, could 
anſwer the purpoſes of the writ, If che party had apyeared 
on tlie Morrow of AZ. Souls, i: would not have been a 
ſubſtantial compliance with the condition; for there is a dit- 
ference between proccedings by bill, and thoſe by original; 
in the former, the judgment relates to the firſt day of the 


term only, of which day the appearance ought to be; but] 


in the latter it relates to the return of the term, ant there. 


fore the appearance ſhould be as of that day, Cie, J. oi} 


the ſame opinion. Rule abſolute, 


Belchicr v. Can- 
Sell, Mic, Ter. 
ro Geo. 3. B. R 
A Bur. 2.502, 


A Ob "== 


XK war ret 


In an action for 2334). bail had juſtified: but as the plain- 
tiff did not like them, he and his attorney therefore obtained 
a {ide-bar rule, “ for leave to diſcontinue that action, upoa! 
payment of coſls ;”* not diſcloſing that bail had juſtified inf 


the action on which he prayed to diſcontinue: then he 


brought a new action, upon the very ſame bonds; only lay- 


ing the new action in Middleſex, inftead of London. The! 
plaintiff made a freſh affidavit of the debt being due; and] 


carried this affidavit and the declaration in the new action to 
the clerk of the rules, and inſiſted upon his marking upon 
the declaration, that“ ſuch a debt was ſworn to,“ 
to carry ſuch declaration ſo marked to the marſhal, aud 
charge the d fendant in cuſtody with this new declaration; 
the ſcheme was to detain the d-fendant in cuſtody till the 
next term, as this being the laſt day of the term, he would no! 
be able to juſtify in this new action till next term. Tur 
CovrT were at firſt doubtful what method they ſhould cake; 
they held this to be a trick, and an unwarrantable conduct in 
the attorney; and that it ought not to have the intended et- 
fect: He ought to have aſked leave of the Court, © t» 
charge the detendant in cuſtody,” diſcloſing the whole of the 
caſe to them: they firſt thought of making a new rule, for the 
defendant to ſhew cauſe why the plaintiff ſhould not be at 
liberty to do ſo. But at length they diſcharged the tde-ha: 
rule, which gave the plaintiff leave to diſcontinue : ſo tha! 
the bail to the former action, who had juſtified as aforeſaid, 
ſtill remained liable to their recognizance. 

How the bail ſhall be relieved. |] In this cafe it was 
moved that an exoneretur might be entered on the bail-picce, 
the defendant having become a peer (by ſucceſſion to his 

brother the late Earl Ferrers) : the ground of the motion 
was, that it was no longer in the power of the bail to ſurren- 

der the principal. Rule abſolute. 
Merrick 2. So, if a defendant (an alien) be ſent out of the kingdom 
Vaucher, Hamp under the alien bill, 33 Geo. 3. c. 4. the court will permit 
13 the bail to enter an exoneretur on the bail- piece, unleſs the) 
are indemnified, or have money in their hands, belonging 10 
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the defendant ſufficient to anſwer the plaintiff's demand. ſame, Mic. Ter. 
The b il in theſe actions obtained rules, calling on the re- 35 Geo. 3 B. R. 
petive plaintiffs to ſhew cauſe why an exoneretur ſhould he 
not be ent.red on the ſeveral bail-pieces, the defendants 

having been ſeat out of the kingdom under the alien-bill, 

13 Geo. 3. c. 4. Theſe applications were made by the 

bail, on the ground that it was become impoſſible, by an act 

over which they had no control, and in which no blame was 

imput1ble to them, to reader the princip:]; and the caſe was 

compared to the above caſe of Trinder \. Shirley, PER 

Cox. The bail only engaged for the principal in the then 

tua ĩon of the parties; but 1: is now become impoſhb.e for 

them to render the principal, and this impoſſibility does not 

viſe from any act which they could control, but from the 

operation of an act of parliament. Theſe bail, therefore, 

to whom no fault or neglect whatever is imputable, ought 

not to [uffer in conſequence of an act which was paſſed Tor 

the benefit of the public. And the plaintiffs have no reaſon 

o complain of our granting theſe applications; for even if 

hey had ſeverally proceeded to judgment, and charged the de- 

fendant in execution, he might equally have been ſent out 

of the kingd »m under this act. The Gurt were about to 

make the rules abſolute : but it was ſuggeſted, that at leaſt 

he Court ſhould require affidavits from the bail, that they 

hd no effects in their hands belonging to the defendant, out 

of which they could repay themſelves in the event of the 

ſeveral plaintiffs recovering, and that they were not indem- 

nified ; the Court, thinking this reaſonable, made the rules 

blolute, only on condition that the bail produced ſuch afh- 

Avits. 

Accordingly, in a ſubſ-quent caſe, where a rule ſimilar to Coles v. de 
ioſe obtained in the above caſe came on, it was oppoſed on Hayne, Mic Ter 
in affidavit, which ſtated, that the defendant had depoſited a 24 B-R- 
iraft for 10001. (the amount of the plaintiff's demand) on 
Drummond and Co. the bankers, with his attorney, who had 
ndemnified the bail: AnD The Court ſaid, That this evinced 


the propriety of the diſtinction laid down in the above deter- 


wination; and they accordingly diſcharged this rule. 
| Afterwards, on the trial of the cauſe, a verdict was given Coles v. De 
for the plaintiff, for 10001. ; upon which it was moved, that __— Ea 5, -3 
m exoeretur might be entered on the bail-piece, on the bail 2 
ding the 1oooſ. But The Court were of opinion, that, as 
the bail had choſen to defend the action with a view of tak- 
Ing the chance of a verdict in their favour, they ought to 
py the plaintiff's coſts, which — had thus occaſion- 
X out of their own pocket. And they diſcharged the 
rue, 
And if a defendant be ſent out of the kingdom under the alien- Poſte! v. Wil- 
« 2fter a bail-bond has been you for his appearance, and liams, Hil. Ter. 


$ Geo. 3. RR 
Var. I. 3 before 7 Ter, Rep. 317. 


Bail. 


before the return of the writ, The Gurt will order the batt. 
bond to be delivered un to be cancelled. 
8 In this caſe, it was moved for an habeas corpus to bring up 
B R. 4 Burr, the body of the defendant, who ſtood convicted of felony, 
2034- and was upon the point of tranſportation, in order to be ſur- 
rendered by his bail in a civil action. The Court at fir 
doubted whether this could be done after conviction and ſen- 
tence; but at length they granted the motion, it being al- 
leged that there was a precedent in 2 Strange, 1217. Hows- 
ever, it afterwards appearing that the man was actually on 
board a ſhip in the river for tranſportation, and that the ſhip 
was ready to fail, Lox Dp Mansfield ſaid, That this made 4 
very pgreai difference in the cate; for under theſe circum» 
ſtanc es it might be extremely inconvenieat: they might as 
well prav an habeas corpus to bring him hither, even after 
actual tranſportation ; for the king's writ will run into the 
colonies, Motion refuſed, 
But in ſuch a caſe, the Court will permit an exomeretur 
—_ = 1 to be entered on the bail- piece. The defendant in this caſe 
2 10%. Reb. 247 having been convicted of a felony, and ſentenced to tranſ- 
portation, a rule was obtained, calling on the plaintiff 
to ſhew caule why an exoneretur ſhould not be entered 
on the bail-piece, on the ground that it was now become 
impoſſible for the bail to render the defendant. The Gurt 
ſaid, That this caſe was diſting>iihable from that of Fowler 
v. Dunn, where the difficulty aroſe from the defendant being 
actua ly on board a ſhip in the river Thames, which was 
ready to {ail, and where the zule for the habeas corpus was 
refuſed on account of the inconvenience of bringing up the 
defendant at that period; but that there was no ſuch difficulty 
in this caſe, the form of the motion being to enter an ele- 
retur on the bail · piece. Rule abſolute. ' | 
And the Court, on the application of the defendant's bai), 
wag Be will grant an habeas corpus to the ſheriff in whoſe cuſtody 
7 Ter. Rep, 226, the defendant may be, if it be only under a charge of fel, 
to bring him up, in order that he may be ſurrendered by 
his bail; the bail firſt juſtifying, to entitle themſelves to 
male ſuch an application. The defendant was arreſted 3: 
the ſuit of the plaintiff, on the 19th Febi uary, and bail was 
put in; after whic/: he was taken into cuſtody upon a charge 
F murder c:mmitied in Ireland, where a bill was found by 
the grand jury againſt him, and application had been mace 
to the ſecretary of ſtate to lend him over there, in order to 
take his trial. On a rule calling on the plaintiff to ſhew 
cauſe why a writ of habeas corpus ſhould not iſſue to the ſhes 
ritf of Hainpſhire, in whole cuſtody the detendant was, com” 
manding kim to bring up the defendant v in order that his 
bail might ſurrender him, or to ſhew cauſe why an exonere- 


tur ſhould not be entered on the bail- piece, or why pr * 
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Bail. 


ball. WM ings ſhould not be ſtayed againſt the bail pending this en- 
quiry, The firſt anſwer given was, that the bail nat having 
ng up Wl fed, were nat in a condition to make any motion; and on 
Jony; that ground the motion was delayed until the bail juſtined, 
e ſur- WH when it was renewed. And per. Lord Kenyon, CH. J. It is 
t firſt Wl: inpoſlible at preſent to permit an exoneretur to be entered on 
d ſen- the bail- piece; that part of the rule is at leaſt premature ; 
ag al- we do not at pretent know that the defendant will be ſent out 
How- Wl of the kingdom. But I cannot ſee any objection to the ap- 
ly on plication for the habeas corpus to bring him up, in order that 
e ſhip his bail may fur ender im. The undertaking of the bail is ei- 
ade a WM ther to pay the debt or ſurrrender the defendant; the defendant 
cum- ill ina condi ion to be ſurrendered ; and the bail are deurous 
ht as Wl to perform that pa t of their undertaking. There is no pre- 
after tence therefore (or the plaintiff to object to it; nor is there 
to the WW zny rea!on why the bail thould be put in a worle ſituation, 
becauſe the defendant is ſuppoſed to have committed a crime, 
erctur MF againit which they entered into no ſtipulation with the plain- 
s caſc ¶ tif. Tunis does not appear to me to be an application to the 
tranſ- farour of the Court, but is what the bail are entitled to aſk 
ainuif ex debits juſtitiæ; and, as at preſent adviſed, it ſeems to me to 
ntered be almoſt a matter of courſe. It was then offered to pro- 
come duce an aſſida vit, ſtating that the bail were indemnified. But 
Court by The Court, That can make no difference; for if they are 
*owler indemnificd by the defendint himſelf, it may avail them na- 
being ming; and if by any other perion, that will be only ſhifting 
| was the reſpontibility from one innocent perſon to another, 
was Rule abſolute for the habeas corpus. I he defendant was af- 
1p the terwards brought up, and ſurrendered by his bail ; when the 
icuity WF Court committed him to Newgate upon the charge of felony. 
exile A rule was granted in C. B. to ſhew cauſe why an ex- Lockwood ». 


neretur ſhould not be entered on the recognizance of bail, Hill. Hil. Ter. 


f . 1 : Geo. 3. C. B. 
s ball, on the ground that in the capias ad re); ondendum againſt the 21 380. 


iſtody principal, the ac etiam was © in a certain plea of ireſpaſs on t 
felony, the caſe on promiſes,” for 251. but that the declaration was 

ed by WE in debt for 2601. on ſimple contract. The Court, on ſhew- 
es to ing cauſe, were of opinion, that as the ſum ſworn to was 0 
ef] under 40l. the defendaut might have be-n arreſted and holden | 
| was to bail on a clauſum fregit, without an ac etiam the (tat. 13 7 
arge Car. 2. ſt. 2. c. 5. which requires ihe cauſe of aCtion to be q 
1d by expreſſ-d in the writ, and wiich gve riſe to the clauſe of | | 
mace By a etiam, operates only here the ſum is above gol. thus, | 
ler to therefore, when the debt is under 40l. the ac etiam is not ' 
ſhew neceſſary, and a difference between that and the Court 1s 
e ſhe· WY not material, particularly as relating to the bail, who en- 
com- 85 to be anſwerable for the debt of the defendant. Rule 

at his iſcharged 


ane re- Judgment having been obtained on a cire facias againſt ats f. Ba * 


cecd- ze bail, the queſtzon in this caſe was, hether or not a6. . B. A. 
1588 3E 2 cagnavit Tur. Rep. 277. 
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Humphrey v. 
Leite, Tr. Ter. 
7 Geo, 3. B. R. 
4 Burr. 2107. 


Fulke , Bourke, 
Ea. Ter. 4 Geo. 3 
BR. 1 Black. 
462. 


Railley v. 
Smeathman, 
Mic. Ter. 3 
Geo. 3. B. R. 
4 Burr, 2134. 
Perrot , Hele, 
Ea. Ter. 10 
Geo. 3. C. B. 3 
Wi. 59. 


Hunt v. Coxe, 
Mic. Ter. 3 
Geo. 3. B. R. 3 
Burr. 1360. 

1 Black. 393. 


Bail. 


cognavit by the principal, without notice to the bail, diſ- 
charged the bail. Ibe Court thought that the bail were not 
diſcharged, and refuſed to grant a rule to enter an 2xoneretur 
on the bail -· piece. 

If bail be objected to, and ſo does not juſlifv, though his 
name be not ſtruck out of the bail- piece, he ſhall not be con- 
ſidered as liable; and he may at any time move the Court 
that an exoneretur may be entered: in this caſe it was moved 
to ſtay proceedings againſt one of the bail who had been ex- 


cepted to, and conſequently had not juſtified ; but had omit- | 
He came 


ted to get his name ſtruck out of the bail-piece, 
very late with his application, viz. after two / wa faciaſes and 
nichils returned to them. However, the Court granted a 
rule to ſheẽ cauſe; and Per Cur. (after cauſe ſhewn) On 
payment of colts, let an exoneretur be entered nunc pro 
tnc. 

So, in this caſe, it was moved to ſtay the proceedings on » 


ſeire facias againſt the bail for irregularity. The fact was, 


that Coat and Manning became bail for the defendant at a 
judge's chambers ; afterwards the bail being excepted to, 
ot and one Saunders juſtifiech and Manning did not. Per 
Cur, It ſhould have been part of the rule, that Manning's 
name ſhould be ſtruck out of the bail- piece; and on motion, 
it was accordingly ſo amended, without coſts: afterwards, 
no cauſe being | Hoc it was made abſolute on payment of 
the plaintiff*s coſts, 

In this caſe the maſter certified, that where the action is 
by original, the court of B.R. proceeds by the ſame rule as 
the Court of C. B. viz. that the bail has, till the quarts die pt, 
to ſurrender the principal, provided it be done ſedente curid. 

But it was laid down as a rule by the Court, that when 
bail above is excepted againſt, and cannot juſlify them- 
ſelves, they are 8 as no bail, and therefore cannot 
render the defendant to priſon: but other freſh bail may be 
put in, and before any exception taken to them, they may 
render him to priſon in diſcharge of themſelves. 

As to the time and manner of ſurrendering, the Court 
held in this caſe, that a ſurrender at about halt an hour at- 
ter eleven atnight on the laſt day (which was the laſt day of 
the term), without an actual bringing of the defendant into 
court (which was then riſen), or betore a judge (none be- 
ing acceſſible at that late hour), in order to have an er- 
eretur entered upon the bail-piece, was not ſuffcient; 
though it was ſo late at night as to render the doing this 
impracticable; and though the defendant was actually deli- 
vered to a judge's tipſtaff, and even lodged in the king's- 
bench priſon that very night, which the bail ſwore was tlie 
utmoſt that the very late notice wy received from the ſheriff 
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to them to do. Therefore, the rule which had been obtain» 
d in this caſe to ſtay proceedings, and enter an exoneretur, 

was diſcharged with coſts : for the Court would not meddle 
with the ſufficiency of the time for ſurrendering the princi- 
pl: becauſe a ſcire fect had been duly returned by the proper 
officer. 

But in this caſe, on a rule to ſhew cauſe, why the pro- webb +. Har. 
ceedings on the ſcire facias ſhould not be ſet aſide for irre- vey and another, 
gularity; the queſtion was, Whether the detendants, as bail, — _—_ 
bad ſurrendered their principal in time? The ſcire facias 2 7, Rep. 75% 
was returnable on the 14th November, but the defendants 
ld not ſurrender their pr in. ipal till the evening of that day 
after the riſing of the Fea when it was done at one of 
the judge's chambers. The bail were not ſummoned till an 
bur before the riſing of the Court, but the ſheriff returned ſcire 
ſeci, Againſt the rule it was inſiſted, that the ſurrender 
was too lace. And with reſpect to the objection, that the 
dall were not ſummoned in time, it was faid, that as the 
ſheriff had made his return of ſcire ect, the Court ought not 
to enquire into the time when they were ſummoned, but 
they might bring an action againſt the theriff if the return 
were falſe; and for this was cited the above caſe of Hunt v. 

Ur. But The Court, on the authority of Pool v. Mills (1), 
made the rule abſolute. And they obterved, that ſummoning 
tie bail only an hour before the riſing of the court could 
not anſwer any purpoſe. However, as no exoneretur was 
entered on the bail-piece, nor render of the principal en- 
tered on the marſhal's book, the rule was made abſolute - 
on payment of coſts, 

Proceedings againſt bail.) In this caſe the Court conſi- Hunt v. Coxe, 
red the ca. ſa. againſt the principal as little more than mat- — * 
er of form, and chiefly intended to intimate to the bail, in; 4.4 1360, 
what ſpecies of execution the plaintiff determined to proceed; 1 Black. 393. 
and as the leaving it in the ſheriff's office was a notice to 
ie bail, that the plaintiff would proceed againſt the perſon 
of the defendant, it was incumbent upon the bail to ſearch 
whether any ca. ſa. was left in the office, and that the court 
would not enter into an examination by affidavit whether 


* 


— eee — — — 


1) Pool v. Wills, Ea. Ter. 16 Geo. 3. B. R. A rule having been obtain - 
0 ts ſhew cauſe why the proceedings againſt thebail ſhould not be ſet 
ice for irregularity z which — was, that the ſheriff had not 
ſummoned the party on the /cire facias in due time, be having fimmoned 
em on the return- day of the ſcire facias after the riſing of the court. The 
Cart, after cauſe ſhewn, made the rule abſolute for ſetting aſide the 
ftocee dings. 


3 E 3 the 
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Bail. 


the ca. ſa. was actually returned, or ſuch return aCtually 


tiled, before the iſſuing of the ſerre facias agai ſt the bail; 
and the rather, becauſe if the bail had pleaded to the 


ſeire' facias, that no ca ſa. was returned and filed before 


Perry v. Camp- 
hell, Tr. Ter. 

29 Geo. 3. B. R. 
2 Ter. Ree. 390. 


Bell 2 2 
and another, Ea. 
Ter 32 Geo. 3. 
E R. 4 Ter. Rep. 
663. 


Nerigal v. Mel. 
liſh, Tr. Ter. 


tn: refte of the ſcire 2 ſuch return might have been 
fled at any time before putting in a replicadon to {uch 
plea, 
Upon a rule to ſhew cauſe, why the proceedings againſt 
the bail ſhould not be fer afide for irregularity, it appeared 
that the ca. /a. againſt the principal iſſued, and was lodged 
in the ſheriff 's office 13th May, returnable the 20th; on the 
ig9th a writ of error was allowed and ſerved in the principal 
action; and on the 20th, the plaintiff got the ca. /a. returned 
won eft inventus, and brought his action againſt the bail, 
PER CuR. The proceedings againit the bail are clearly ir- 
regular; the ſheriff could not make a return to the ca. /. 
till the 20th, before which timg the writ of error was al- 
lowed and ſerved. ' Rule abſolute, 

In this caſe, the ſcire facias was returnable the 13th of 
February, the laſt return of Hilary term, and the ſheriff re- 
turned ſcire ſeci. The principal inrrendered himſelf in dif- 
charge of his bail on the 21ſt of February, A rule having 
been obtained, cating on the plaintiff to ſhew cauſe, why 
the proceedings againſt the bail ſhould not be tet aſide, be- 
cauſe there were not fiftgen days between the % and re- 
turn of the ſcire facias, upon the authority of If. Prac. 
B. R. 451. THe Cover, after cauſe ſhewn, held that four 
days excluſive are ſufficient between the tete and return ot 
the ſcire facias, when the proc ce inge are by bill. But as 


the defendants appeared to have bien milled by a book of 


practice in conſiderable repute, they diſcharged the rule 
without coſts, 


On a rule to ſhew cauſe, why the proceedings in an 


action upon the recognizance in this action, ſhould not be 


33 Geo 3. ER. ſtayed upon payment of the damages and coſts in the 0ri- 


5 Ter, Rep. 363. 


ginal action; the principal having abiconded, and the bail 
not being able to ſurrender him on the return of the cap!as 
ad ſatisfaciendum. It appeared that the plaintiff, before the 
expiration of the eight days, within which bail are allowed 
to ſurrender, proceeded againſt the bail, and delivered a de. 
claratiun conditionally ; tic bail offered to pay the origin l 
debt and coſts, but not the coſts of the ſecond action againit 
the bail, upon the ground that if they had ſurrendered the 
principal within the eight days, they hould have been di- 


charged, and the plaintiff could not have charged the prin- 
cipal with more than the original debt and coſts; and con- 
ſequently by offering to pay within the eight days as much 
as the principal could have bcen compelled to pay, w_ he 

dern 


ben f 
ecaul 
to luft 
the ca 
action 
&clar: 
have b 
to this 
eight d 
render 
by the 
the pri 
lati;fac 
tormer 
et the 
The 
March 
was fi 
ſhew < 
bail-pic 
meriff 
took ti 
opinior 
cers O 
mined 
ſhewed 
tained | 
was de 
Gr, ar 
pretenc 
fore as 
former 


plaintif 
ſued ou 
lary ter 
turned 
factas a 
of Eaſt 
ſcire fac 
April; 
the pret 
goods \ 
lhew c: 


zud the 


ua! 
bail) 

» the 

hefore 
been 
luch 


gainſt 
eared 
odge q 
n the 
ncipal 
urned 

bail. 
1y ir- 
a. ja. 
as al- 


'h of 
re- 
1 dif 
aving 
why 
„ be- 
d re- 
Prac. 
t four 
irn ot 
ut as 


ok of 


rule 


in an 


108 be 
e ori- 
> bail 
capias 
re the 
owed 
2 de. 
iginal 
gamtt 
ad the 
n Cit- 
prin- 
Con- 
much 
ad he 
been 


Bail. 


ler ſurrendered, they onght not to be obliged to pay more 
tecauſe he had abſconded. PER Buller, J. The bail ought 
0 ſurrender their principal immediately upon the return of 
the capias ad ſatisfaciendum ; if they do not, a cauſe of 
action accrues againſt them; and therefore the colts © the 
&claration delivered in the action againſt the bai, vught to 
hive been tendered, before they had auy ground for apy.ying 
to this court to ſtay the proceedings. The allowing of the 
eicht days after the return of the ca. /a. for the bail to ſur. 
render the principal, is merely an indulgence given to them 
by che practice of the court; for they are liable even though 
the principal die the day after the return of the capias ad 
ſati;faciendum. Upon payment of the debt and coſts in the 
former action, and the coſts in the action againſt the bail, 
et the proceedings be ſtayed. 


- 1 


2 


The principal in this ciſe having died on the 14th of Rawlinfon +. 
March, after the return of the ca. ſa. but before the return Cunfton, Fa. 


was filed, a rule was obtained calling on the plainti op 
new cauſe, why an exoneretur ſhould not be entered o the 6 


bail-piece, and why the filing of the ca. /a. returned by the 
ſheriff ſhould not be ſtayed. After cauſe (hewn, che Court 
took time to conſider ; and Ahbur/?, ]. now delivered the 
opinion of the court. We have been furaithed by the offi- 
cers of the Court, with the caſe of Field v. Lahy, deter- 
mined in E. 24 Ges. 3. B. R. which was this, © Mr. Gawper 
hewed cauſe againſt a rule for ſtaying ot the ca. ſa. ob- 
tained by Sir T. Davenport, on a ſuggeſtion that the principal 
was dead. Mr. Juſtice Buller read the cafes of Hunt v. 
Gr, and /J/hite v. Satchwell. The Court ſaid there was no 
pretence for the motion, and diſcharged the rule.“ There- 
fore as this point has been determined fo lately, when the 
former caſes were conſid:red, we think that that caſe ought 
to govern the preſcnt ; and conſequently that this rule muſt 
be diſcharged. 


35 Geo. 3. 
R. 6 Ter. Refs, 


The defendant was bail for one Page, againſt whom the gaulerv. Joey, 


plaintiff ſigned judgment on 14th April in Eaſter term, and Mic. Ter. 29 
ſued out a ca. fa. teſted 12th February, the laſt. day of Hi- gl grey 


lary term, returnable on 19th April, to which the ſheriff re- ,,, 


turned non ef? inventus ; on this the plainuff took out a ſcire 


factas againſt the defendant, teſted the yth April, the tirſt day 


of Eaſter term, returnable the 23d of April; and a ſecond 
ſire facias teſted the 23d April, and returnable the zoth of 
April; on 17th May, the plaintiff lig ned judgment againſt 
the preſent defendant, and ſucd out a Ff. fa. under „ hich his 
goods were taken by the ſheriff. A rule was obiained to 
ew cauſe, why the proceedings ſhould not be Tet aside, 
ed the goods taken in execution reſtored, the ca. fa, being 


3 E 4 is teſted 


2 — 
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teſted the term before judgment was ſigned againſt the principal, 
HE Couxr held the proceedings irregular, as they aid 
ſuch practice would tend to fix the bil, without giving 
them an opportunity to ſurrender the principal, and there- 
fore made the rule abſolute. 
Kennyv. Thom- Where the bail is enrolled as taken in Middleſex, there 
ton, Tr. Ter. in the ſcire facias muſt be drought in Middleſex only; bur 
Geo. 3. CB. where as taken in any other county, the ſcire facias may be 
2 Black. 768. 2 : — 2 . 
taken in either county, either that in which it 1s taken, or in 
which it is enrolled. 
Harriſon v. Da- The ſurrender of the defendant to the ſheriff before 
vies, Mic. Ter. the return of the writ, is no ground for ſtaying pro- 
71 Geo 3. ER. ceedings upon a bail-bond, for nothing can be a per- 
8 265 formance of the condition of the bail-bond, but putting in 
bail. 
However, in this caſe, where it was moved to ſtay pro- 
-mgn i 1 24 ceedings on a bail-bond on payment of coſts: it * 
Geo. 3. BR. that bail were put in, but, on exception, not juſtitied; that the 
S Ter. Rah. 53 bylaintiff took an aſſignment of tlie bail- b wy and afterwards 
the bail, not having juſt itied, ſurrendered the principal: under 
theſe circumſtances it was contended, on the authority of the 
above caſe of Harriſon v. Davies, that the plaintiff had 2 
right to proceed on the bail-bond ; BUT The Court ſaid, that 
the practice now ſettled was in favour of the preſent wppli- 
cation, on payment of coſts; for that the plaintiff had the 
body of the defendant, which was all that he could have 
had, if the bail had juſtified before they had ſurrendered the 
principal, and therefore there was no injury done to the 
laintiff. 
And if the defendant, who has given a bail-bond, ſurren- 
* 16 ger himſelf to the ſheriff before * return of the writ, the 
Geo. 3. BR bail-bond may be given up, and it will be contidered as if no 
6 Ter. Re. 753-ſych bond had been given. In this cafe, the de endant ws 
arreſted by the theriff 
of the return of the writ, in order to diſcharge his bal 
he voluntarily ſurrendered himielf to the theritft. After 
the return of the writ the plaintitf demanded an afligument 
of the bail-bond, which the theriff refuſed on the ground 
that the defendant was in cuſtody. On 22d of February, 
the defendant was diſcharged by ſuperſedeas, the plaintiff not 
having declared againſt him. The theriff was ruled to re- 
turn the writ on the 17th of February, and he returned capi 
corpus. Then he was ruled to bring in the body, v here- 
upon he obtained a rule calling on the plaintiff to ſhew 
cauſe, why the rule to bring in the body ſhould not be diſ- 
charged. The Court, after cauſe ſhewn, thought that as tlic 
defendant had voluntarily ſurrendered himſelf to the ſheriff 
before the return of the writ, it was à legal — - 
eri 


, and gave a bail-bond. On the * | 
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heriff having the defendant in his cuſtody to anſwer the 
exigency of the writ. And that at all events this rule muſt 
de made abſolute, the ſheriff being bound by the ſuperſedeas 
to diccharge the defendant out of his cuſtody. Rule ab- 
ſolute. 

[n this caſe it was clearly held by Gould, Blackflone, and Brooks v. War- 
Nares, juſtices (abſeute De Grey, CH. J.], that the bail to - 19 
the ſheriff had no right to take the defendant on a Sunday, ; Blok 1273. 
in order to ſurrender him: even on an eſcape (if voluntary) 
this cannot be done. 


cipal, 

A writ of error having been brought upon a judgment Kerſhaw v. 
in B. R. returnable in the exchequer chamber, the bail ob- Cartwright and 
tained a rule for ſtaying the proceedings ag1inſt them upon — — 1 
the ſcire factas, until the writ of error in the exchequer B. R. 5 Bur. 
chamber thould be determined; they undertaking to pay 2819. 
the debt and damages within four days next after the affirm- 
ance of the ſaid judgment : the judgment was athrmed, where- 
won another wtit of error was brought, returnable in par- 
lament, to reverſe the judgment given in the exchequer 
chamber : the bail then moved for, and obtained, a rule to 
he w cauſe, why the proceedings againſt them ſhould not 
de further ſtayed, till the determination of the writ of error 
returnable in parliament. And The Court, after cauſe ſhewn, 
held that the firſt rule could only intend the final affirm- 
ance; for it would be abſurd to ſuppoſe, that the bail 
were to be liable and obliged to pay the debt and damages, 
while it remained doubtful and uncertain whether ſuch 
@bt and damages were payable at all or not, and whe- 

E the judgment might not itſelf be reverſed. Rule ab- 
Olute. 

If an action be brought in B. R. againſt bail on a recog- Fiſher and an- 
11z3nce of bail taken in C. B. they have the ſame indulgence 5 7 — SON 
of eight days in full term after the return of the writ againſt — Soo 
them) to render the principal as if the recognizance had and the ſame v. 
been taken in B.R.—In Michaelmas term laſt the plaintiffs W. and J Sut- 
ſued Sir M. Lewes in C. B. in which action Branſcombe and r Been Tr. 
Bowen became bail above. The defendant, Sir W. Lewes, ſuf- Ter. 37 Geo. 3. 
tered judgment by default, and afterwards brought a writ of BR. 7 Ter. Rep. 
error here; and the judgment given in the common pleas was 355 
armed here in laſt Eaſter term. In the ſame term, after the 
return of the ca. ſa. againſt the principal, the plaintiffs com- 
menced ſeparate aCtions here on the recognizance of bail 


3ainſt Branſcombe and Bowen, by writs returnable the laſt re- 
turn 


NMeddowſcroft 
+. Sutton and 
another, exe- 
cutors of Bowen, 
Tv. Ter. 37 
Geo, 3. C.B. 1 
Ful. & Beofan, 
61. 
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turn of that term, the 29th of May. On Thurſday the 15th 
of June, Sir V. Lewes ſurrendered himſelf in diſcharge of 
his bail before a judge of the common pleas, by whom he was 
committed to the cuſtody of the warden of the Fleet. Che 
defendants obtained rules to thew cauſe why ved 
ings in theſe actions againſ the bail ſhovld wor be © ulnpun 
payment of coſts. The queſtion in His caſe was, Whither, as 
theſe actions were brought in this co1177 111 a recognizunce of bail 
entered into in a cauſe in 1s * in pleas, the bai! w ro en- 
titled to the ſam? mee as if the actions had been com- 
menced in the common pleas” © Kenyon, Ch. J. There 
is no doubt bout the u of the. re: ce; the 
recognizance 18 un oubtedly torto1tcy, V ach the q! eſtion 
was brit ſtated, I thought that it d-peuded on the condition of 
the recognizance ; and if it had, I mould have had n - doubt 
but that it muſt have been conſtrued according to the 1wles 
of that court in which it was taken: but now I am 
thoroughly ſatisfied that the queſtion depends altogether on 
the indulgence given to the bail by the rulcs 2nd practice of 
this Court. There are two modes of proceeding again/t bail, ei- 
ther by ſcire facias, or by action on the recognizance. | he |:t- 
ter is the moſt harſh and expenſive; and in order to 1o't-n 
the hardſhip ot it, the Court have granted a certain inuul- 
gence to the bail ; by a rule of court the bail, when ſued by 
action, * have liberty to render the defendant in diſcharge of 
his bail by the ſpace of eight entire days in full term next after 
the return of the latitat, or other 2 ſued out againſt them. 
Here the principal was rendered within that time, and there- 
fore the proceedings againit the bail ought t.| be ſtayed. And 
from what has been ſtated at the bar reſpecting the practice 
of the court of common pleas in this particular, it appears 
that there is not much ſubſtantial difference betw en the in- 
dulgence granted by the one court and the other. Per Cu- 
riam.—Rule abſolute. 

Bowen was ſerved with an attzchment of privilege on 2 
recognizance of haii, but died before the guarto die pof?, until 
which day he had time to ſurrender the principal: the plain- 
tiff then 1 the defendants with an attachment of privilege, 
and before the quarts die poſt of that writ the principal was 
ſurrendered : it as therefore moved to ſtay the proceedings 
againſt the defendants on payment of coſts. AND Per Cur. 
after cauſe ſhewn, The caſe of Hoare v. Mingay, 2 Sh. 918. 
has eſtabliſhed this rule: that if the principal is ſurrender- 
ed within four days after the return of that writ, in which 
there is an effectual proceeding, it is ſufficient. The for- 
mer ſuit was done away in this caſe by Bowen's death : 
the ſufficiency of the ſurrender within the quarts die pat, 


is a privilege to the party ſued, to which the executors 0 
- 


proce 
tarics 
C. B. 
the m 
the ot 
by att 
either 
2 
tice © 
rende 
ſhoul, 
ings a 
til thi 
eltery 
the x, 
In 
the pr 
70 O 
turned 
returr 
Whet 
dering 
caſes | 
cur a, 
Ace 
to ſta 
their r 
ed the 
after t 
turn o 
being 
der to 
icers, 


Bail. 
de ball are as much entitled as the bail himſelf. Rule ab- 
ſolute. | 
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Bail ſued on their recognizance by attachment of privi- Fletcher v. An- 
kge, may render the principal on the appearance-day of 8-11, Tr. Ter. 


e return. The plaintiff, who was an attorney, having 
in Hilary Term recovered judgment in B. R. againſt the 
defendant, on the 34 of February ſued out an attachment of 
privileg- againſt the b.ul in C. B. on their recoguizance, teſt- 
ed on the 23d of January, and r: turnable on JYedneſday next 
ofter the Morrow of the Purification, which was the 8th of 
February. On the 11th of February the detendant was ren- 
dered, and an exoneretur entered; notwithſtanding which, 
the plaimiff tigned judgment againit the bail, and then 
brought an aciion on that judgment in B. KR. In conſequence 
of this, a motion was mad: in that court to fet aſide the 
proceedings, and a rule then made to refer it to the prathono- 
tarics to report as to the regularity of the proceedings in 
C.B. againſt the bail. But tome difficulties having ariſen, 


32 Geo. 3. C.. 
2 Han. Black. 
117. 


the matter was brought for argument betore the Court: and 


the only material queſtion was, At what time bail, when ſued 
by attachment f privilege, ought to render their principal, 
either on the return-day of the writ, or on the quarte die 
poſt, as in common caſes ? Per Curiam, the rule of prac- 
tice ought to be uniform as to the time in which bail may 
render the principal; and there is no good reaſon why they 
ſhould not have he ſame time allowed where the proceed- 
ings ate by attachment of privilege, as in other caſes, viz. 
till the appearance-day of the return. The prothonotaries 
elterwards reported to the court of B. R. that the render on 
the IIth of February was regular. 

In both courts, where the bail are ſued by ſcire facias, and 
the proceedings are by original, they have till the guarto die 
50% of the return of the rt ſcire facias, if ſeire feci he re- 
turned, or if aihil be returned, till the quarts die pat of the 
return of the ſecond ſerre facias, to render the principal. 
Where the proceedings are by bill in B.R. the time for ren- 
dering is the return-day of the ſcire facias, and in all theſe 
caſes it is abſolutely neceſſary that the render be made ſedente 
curid. 

Accordingly, in this caſe cauſe being ſhewn againſt a rule, 
to [tay proceedings in an action ot debt againſt bail on 
their recognizance, on the ground that they had not render- 
ed the principal {which was done at a judge's chambers) till 
ater the riſing of the court on the quarts die poſ? of the re- 
turn of the writ : it was contended that this was irregular, it 
being the ſettled practice of the Court to require the furren- 
der to be made ſcdente curid upon a reference to the of- 
fers, they all agreed that the practice was as ſtated in 

2 Hen. 


2 Hen. Black, 
118 (8.4) 


Lardener v. Baſ- 
ſage. Hil. Ter. 

36 Geo. 3. C. B. 
2 Nn. UA. 593. 
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Sheer v. 


Brooks 
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3 Black. 118 (n. a.), and therefore The Court diſcharged 
the rule. | 
Bail above may juſtify the breaking and entering the 


and ethers, Mic. houſe of A. (the outer door being open), in which the princi- 
Ter. 33 Geo. 3. pa] re fides, in order to ſeek for him for the purpoſe of render. 


C. B. 2 Hen. 
Black. 120. 


ing him. In treſpaſs for breaking and entering che dwelling- 
houſe of the plaintiff. The plea (after the general iſſue) was 
a juſtification “ for that one H. P. had commenced a cer- 
tain action in C. B. againſt one R. B. N. K. and others; and 
that the d fendants. according to law, duly became bail for 
N. X. by entering into a recognizance to the ſaid H. P. where- 
by, &c. and further, that whilſt the ſaid recognizance re- 
mained in due force, and whilſt the ſaid action was depend- 
ing, the ſaid MA. uſed, occupied, and reſided in the ſaid meſ- 
ſuage, or 3 of the ſaid plaintiff, and whil/t the ſaid 
N. K. uſed, occupied, and reſided in the . meſſuage, or 
dweliing- houſe, of the ſaid plaintiſf They, the ſaid defendants, 
@s the bail of and for the ſaid N. K. and the ſaid X. S. in aid 
and N of them, and at their reque t, &c. broke and 
entered into the ſaid meſſuage, &c. by the outer door thereof, 
the ſaid outer door thereof being then open (1), in order to ſeek 
for, and if there found, to apprebend and take the ſaid N. K. in 
the ſaid meſſuage or diuelling- houſe 4 the ſaid plaintiff, to ſur- 
render him to the — of the Fleet, in diſcharge of then- 
ſelves (the ſaid deſendants from the recignixance, ſo by them 
entered into as aforeſaid, as they lawfully might, &c. To 
this plea there was a general demurrer: and in ſupport of the 
de murrer two points were made on the argument; 1ſt, That 
it did not appear that the defendants were in a ſituation to 
juſtify the taking of N. K. (the 8 in any place, be- 
cauſe the plea did not ſtate that he was delivered to them as 
bail by the Court; and the difference between bail and main- 

rize is obvious. 2dly, That they had no right to take him 
in the houſe of another. PER Cur. This plea appears to be 

ood, both in form and ſubſtance : it ſhews that the defen- 
; were bail, and not mainpernors; for it ſtates, that they 
duly became bail, and entered into a recognizance, the legal 
effect of which is, that the principal was in their cuſtody; 
and a further averment of his being delivered to them would 
have been unneceſſary. When a party is bailed, the bail 
have  1ight to go into the houſe of the principal, as much 
as he has himſelf; they have a right to be conſiantly with 
him, and to enter when they pleaſe to take him; and there does 


* 


(1) See Lee v. Ganſell, in p. 662, ſupra. 
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ot appear to be = difference between a houſe of which 
he is ſolely poſſeſſed, and a houſe in which he reſides by 
he conſent of another; the party muſt receive him into the 
houſe, ſubject to all the legal conſequences to which he 
would have been liable, if the houſe had been his; a con- 
rary determination would affect the liberty of the ſubject, 
u it would make it extremely difficult to procure bail. 
judgment for the defendants. 


For more reſpecting bail, ſee ArFipaviT, ARREST, 
ATTACHMENT, RULES oF Couxr, SHERIFF, and ocher 
Titles, 
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ABATEMENT. 


. PLEA to the juriſdivtion. 
Page 1 

2. An affidavit is neceſſary when- 
erer you plead to the juriſdiction of 
ne Court. Hatch v. Cannon. 595 

3. Plea of privilege. 1 

4. Plea of joint contract. 2 

5. Plea of miſnomer. 

b. Plea in abatement to be vet i- 
hed on oath. 

7. Concluſion of plea in abate- 
nent. 


8. When to be filed. 8 
9. Plea after imparlance. 9 
10. Plea after laſt continuance. 
10 
11. Judgment upon plea in 
adatement. 11 
ABETTOR. 
See ApPRO VER. 
ACCEPTANCE, 


1. In what manner a bill of ex- 
unge may be accepted; what 
hall amount to an acceptance; 


and what ſort of acceptance, or 
agreement to accept, ſhail biud the 


parties. 2 
ACCESSORY, 1 


See APPROVER. 
ACCOMPLICES. 


1. In caſes not within the ſta- 
tutes, an accomplice fully and fair- 
ly diſc.oling the guilt of himſelf 
and companions, and admitted a 
witneſs, and giving evidence, ought 
not to be proſecuted for that of- 
fence, nor perhaps for any other of 
the ſame kind accidently omitred 
by him. Rex v. Rudd. 654 

2. But if proſecuted he cannot 
plead this in bar, or avail himſelf 
of it on his trial, but ma appiy to 
the court to put off the trial that he 
may apply for a pardon. Ibid. 


ACCORD. 


1. Accord without ſatisfad ion 
cannot be pleaded. James v. Da- 
vid. 223 

2. A mere accord no ground of 
action. Lynn v. Bruce. 308 

3 F 2 AC: 
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' ACCOUNT. 


I. gona in action of. 
Godfrey v. Saunders. 230 


ACKNOWLEDGMENT, 


1. Evidence of the acknowledg- 
ment of the debt by an obligor, 
does not ſuperſede the neceſſity of 
producing the ſubſcribing witneſs 
to the bond, in an aCtion on the 


bond. Abbot v. Plumbe, 301 


ACT OF GOD. 


1. A ſhipwright may maintain 
an action for the repairs of a ſhip 
burnt in his dock without his wil- 
ful default. Monctone v. Athawes. 

285 

2. The act of God, what ſhall 

be deemed ſuch. 57 


ACT OF PARLIAMENT. 


I. A defendant in a penal ac- 
tion will be diſcharged on com- 
mon bail, it the affidavit on which 
he has been held to bail miſtates 
the act, as for inſtance, the 27th 
of the king, when it ſhould be the 
22d. Watſon v. Shaw. 516 


ACTION, 


1. If an action be brought col- 
8 to obtain the opinion of 


the judges upon a doubtful queſ- 


tion, the court on the diſcovery of 
the colluſion will refuſe to proceed 
in the cauſe. Tonſon v. Collins. 12 
2, The rule for amendment in 
penal actions laid down, 427 
» Treſpaſs vi & armis and 
l on the caſe cunnot be joined 
in one action. 12 
4. Diſtinction between treſpaſs 
and caſe, 12 
5, The diſtinction between treſ- 


paſs and caſe is this: immediate 


damage to the plaintiff's property, 
s 2 ground for treſpaſs ; conſequen- 


* 
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tial damage to it, is a ground for 
caſe. 12, 13 
6. The great importance of pre- 
ſerving the boundaries between the 
two actions. 10 
7. The difference between ac- 
tions upon torts and joint contracts. 
and actions upon the caſe. 16 
8. The action of debt on a 
prior judgment is in general op- 
preſſive, though in ſome particula; 
caſes it may be fairly accounted 
for, a v. Whytel. 771 
9. An alien enemy held capable 
of maintaining an action on a 
ranſom bill. Bicord v. Bettenhan; 
Cornu v. Blackburne. 507 
10. This has been ſince denied to 
be law. Anthon v. Fiſher, 569. 
Branden v. Neſbit, 570. Briſiow 
v. Towers. 57 
11. Treſpaſs vi & armit will lie 
wherever there is an excluſive 
right. Vilſn v. Mackreth. 13 
12. Action upon a bail-bond 
muſt be brought in ſame court 
where bail was given. Vallon v. 
Bent, 779. Morris v. Rees. 779 
13. Action for money had and 
received to plaintiff's ule does not 
lie for Eaſt-India ſtock, Nightin- 
gale v. Deviſme. 282 
14. If an action be brought 
againſt one partner alone where 
there are ſeveral, and the demand 
is upon the partnerſhip : this muſt 
be pleaded in abatement ; it can- 
not be given in evidence, for the 
not pleading it in abatement is 4 
waiver of the objection. Rice v. 
Shute. 2,3 
15. An action againſt a carniet 
will lie in the name of the con- 
ſignor, upon his agreement. Dav:i 
v. James. bo 
16. Where a common carrier 
and a wharfinger are not dittin- 
guiſhable, as to goods delivered, 


and where trover will not lie, 1 
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it muſt ”w 5 action on the caſe. 
L, v. Johnſon. 149 
A 1 actions on the caſe, ſa- 
üsſaction made to the plaintiff 
ding the ſuit will take away the 
remedy. Bird v. Randal, 16, 144 


ACTION UPON THE CASE. 


1. An action on the caſe is a 
liberal action ſuited to every 
wrong and grievance, Millar v. 
Taylor. 12 

2. Diſtinction between treſpaſs 
and caſe. 12 

3. Action upon the caſe for 
flander of title. 


4. 
der of the perſon. 
5. Action on the caſe for a ma- 


licious proſecution. 0 
8 for miſ- 
teazance in office. 8 
7. — for miſ- 
feazance by ſheriffs. 38 
8. A — for miſ- 
teazance by juſtices of peace. 39 
1 | for miſ- 
teazance by attornies. 
10.— — for miſ- 


teazance in the exerciſe of a public 


authority. 41 
11. for miſ- 
— in the diſcharge of a public 
uty, 
12. for miſ- 
feazance in a truſt, 57 
13.— — for con- 
ſequential damages. 74 
i 14. — — for de- 
tinue. | 158 
ACTION OF TROVER. 
1. Caſes reſpecting. 147 


ACTION OF TRESPASS. 
1. Treſpaſs vi et armis, caſes re- 


ſpecting. 158 
2. Action of aſſault and bat- 
tery. 158 


1 


| 


| 


| 


801 
3. Action for falſe impriſon- 


ment, 163 
4. Treſpaſs affecting another in 


the relation of a maſter. 181 
5. —— inthe re- 
lation of a huſband. 182 
6. in the re- 
lation of a parent. 187 
7. Treſpaſs an injury done 


b 
to the property of another. 189 
8. Treſpaſs in reſpect to the 


realty. 200 
ACTIONS FOUNDED ON 
CONTRACT, 

1. Account. 230 
2. Aſſumpſit. 230 


3. Aſſumpſit for uſe and occu- 


pation. 315 
4. Debt. 321 
5. Covenant. 368 
ACTIONS ON PENAL STA- 

TVUTES. | 
1. Caſes reſpecting. 418 
ADDITION, 
Plea in abatement for want of. 5 
ADMINISTRATORS. 


1. Action of debt may be main- 
tained by an adminiſtrator on a fo- 
reign judgment. 342 

2. An adminiſtrator having re- 
covered a judgment for a debt due to 
the inteſtate, need n-t declare as 
adminiſtrator in an action on the 
judgment. Crawford v. N hittal. 

3. If he does, it is ſurpluſage. 
Ibid. 

4. And it is no objection on a 
ſpecial demurrer in ſuch a caſe, 
that he has not made profert of the 
letters of adminiſtration. Bid. 


See EXECUTOR. 
ADMIRALTY. 


1. The juriſdiction over all mat- 
ters of prize, and every thing con- 
ſequential to a capture as prize be- 


1 longs 


— 


; 
| 
| 
| 
| 
| 
| 


802 


longs excluſively to the court of | 


3 Lindo v. Rodney. 436 
2. If the proceedings in che 
court of admiralty be erroneous, 
they are to be rectified on appeal; 
but if they have no juriſdiction 
over the ſubject- matter, the whole 
is coram non judice. But there is a 
great difference between applica- 
tions for prohibitions to the admi- 
ralty, pending the ſuit, and after ſen- 
tence; in the firſt caſe, the court 
will examine the whole caſe, and 
ſee the ground of the proceedings 
in the . but the rule is 
quite the reverſe af er a ſentence is 
paſſed; in ſuch a caſe, they will 
not look out of the proceedings, 
for the party who applies for a 
prohibition, after ſentence, muſt 
ſhew a nullity of juriſdiction on 
the face of the proceedings. Lad- 
brooke v. Cricket. 439 
3. Whether the court of admi- 
ralty has or his not juriſdiction, 
depends upon the ſubje-matter ; 
therefore they have coguzance of 
an hypothecation-bond, given in 
the courſe of a voyage, though it 
be executed on land, and under ſeal. 
Menctone v. Gibbons. 441 
4. The admiralty court has ju- 
riſdiction over the queſtion of 
freight, claimed by a ncutral maſ- 
ter againſt the captor, who has 
taken the goods as prize; and a 
monition having iſſued, after the 
goods were condemned, and decreed 
to he delivered to the captors, at the 
ſuitof ſuch maſter againſtthe plain- 
tiffs, as owners or agents of the 
prize goods, to bring into court 
the produce remaining in their 
hands, to anſwer the freight ; the 
court of king's bench refuſed a pro- 
hibition, though no fidejuſſiry cau- 
tion had been taken before the 
_ were delivered to the captor ; 
ut the queſtion of freight had 
been reſer ved by the terms of the 


i 


— — 


—— 
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decree, for future conſideration, 


Smart & al. v. Wolf. 446 
5. Ard notwithſtanding any * | 


the prize acts, the prize courts, 
and courts of lords commiſhoners 
af appeals, have the ſole and ex- 
cluſive juriſdiction over the queſ- 


tion of prize or no prize, and who 


are the captors; and if they pro- 
nounce a ſentence of condemna- 
tion, adjudging alſo who are the 
captors, the courts of common law 
cannot examine the juſtice or pro- 
priety of it, even though, perhaps, 
they would have put a different con- 
ſtruction on the prize aQs; and 
the ſame courts have power to en- 


force their decrees. Home v. Earl 


Camden and others. 456, 469, 476 

6. But if it appear, that the court 
of admirzIty is proceeding in a 
queſtion over which it has no ju- 
riſdiction, a court of common law 
will grant a prohibition, without 
impoſing any terms on the party 
applying for it. Yelthaſen v. Orny- 
les. 480 


 ADVOWSON. 
1. A. B. being ſeized of the ad- 


vowſon of a donative, the church 
in his lifetime becomes void, then 


A. B. dies (the church being till 


void), having firſt made his will; 


the plaintiff, his executor, brought 
this guare impedit, ſuppoſing him- 
ſelf entitled to this turn, as an ex- 
ecutor is in the caſe of a preſenta- 
tive benefice : after two arguments, 
THE WHOLE Cour were clearly 
of opinion, that the right of dona- 
tion deſcended to the heir of A.B. 
and that his executor had no title, 
which he would have had, if it 
had been a preſentative beneßce. 
Repington v. the Governor of Tan- 
worth School. 487 
2. In an action for money had 
and received to the plaintiff's uſe, 
in 
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hn order to try his right to a do- 
native church, with cure of ſouls, 
he queſtions were, firſt, Whether 
he plaintiff, as incumbent of this 
donative church, is not within the 
fatutes of 13 Elrz. c. 12 and 13; 
and 14 Car. 2. c. 4, and obliged to 
-omply with the requiſites there- 
n? Secondly, Whether it was not 
neceſſary for him to have proved, 
upon the trial of the cauſe, that he 
hid conformed to thoſe requiſites ? 
Powell v. Milburn. 500 

3. The court of king's bench 
granted a rule for the defendants, 
as being lords of the manor of 8. 
to ſhew cauſe, why a mandamus 
hould not iſſue, to command them 
to allow, and preſent to the ordi- 
nary of the peculiar juriſdiction, 
the nomination of V. H. clerk, to 
be ſtipendiary prieſt, or curate, of 
the chapel of W. in the ſaid manor 
of S. in order that he might obtain 
2 licenſe from the ordinary? The 
King v. the Marquis of Stafford 
and S. Giffard, eſq. 502 

4. Where the grant of a rectory 
by the crown contained an excep- 
non of all churches and vicarages 
thereto belonging, a perpetual cu- 
racy belonging to the reCtory has 
been held to paſs, not being in- 
cluded in the exception. Arthing- 
ton and Hardecaſjtl: v. the Biſhop of 
Cheſter and Fackſon. 505 

5. The grant of the next pre- 
ſentation, or of an advowſon, made 
after the church is actually vacant, 
is a void grant, guoad the fallen 
vacancy, upon the ground of pub- 
lic utility, and the better to guard 
againſt fimony z but not for the fic- 
titiuus reaſon of its having then be- 
come a choſe in action: but no 
lapſe incurs till after induction to a 
ſecond benefice. r v. the 
Biſhop of I incoln and J — 

50 


a 


{ 


$03 


6. The defendants in the above 
caſe afterwards brought a writ of 
error upon the above judgment, re- 
turnable in B. R.; and it appeared 
manifeſt to that court, that the plea, 
the replication, and the rejoinder, 
were all of them bad: ſo that it 
ſtood now upon the declaration 
only. The caſe was again very 
elaborately argued; and the Court 
were extremely clear, that, as to 
lapſe, the — Sw: of the former 
benefice does not take place till in- 
duction to the ſecond; and Lord 
Mansfield and Mr. Juſtice /Filmet 
both ſaid, that this was a fat ſo 
ſettled, that it ought not now to be 
diſputed. The We were, allo, 
equally clear, that a grant of a 
next preſentation, or of an advow- 
ſon, made after the church is ac- 
tually fallen vacant, is a void grant, 
guoad the fallen vacancy. The Bi- 
hep of Lincoln v. Wal, — a 510 

7. But although a grant of an 
advowſon, made after the church 
has actually fallen vacant, is void, 
quoad the fallen vacancy, yet it 
is good as to the advowſon it- 
ſelf, unleſs it be a corrupt pur 
chaſe. Barret & al v. Giubb & al. 

511 

8. The prerogative preſentation 
to a church of which the advow- 
ſon is held in common, does not 
paſs for the term of the otherwiſe 
rightful patron. Grocer's Comp. v. 
Kebab of Canterbury. 437 

9. Where an advowſon is held 
in common, and the rota of pre- 
ſentation is not expreſsly ſettled, 
the firſt and peaceable preſenta- 
tions are an evidence of a compo=- 
ſition between the parties. 492 

10. But the royal prerogative of 
preſenting to a church, vacant by 
the incumbent being promoted to a 
biſhoprick, does not deſtroy the 
effect of a prior grant of the next 

3F4 preſent- 
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preſentation, by the owner of the 
advowion. Callandv. Troward. 492+ 
Ati rmed in error. 496 

11. A lay patron may revoke 
his pi eſentadion before inſtitution ; 
and ſuch revocation not amount- 
ing to a corrupt agreement to pre- 
ſent cannot be void for ſimony. 
Rogers v. Holled, 497 

12. Where two churches are 
uni ed by act of parliament, after 
the next avoidance of both, the 
patron cannot prelent to the united 
vicarage upon the next avoidance 
of one. Hardinge v. Biſhop of Win- 
ton, 498 


ADULTERY. 
1. Actions for criminal conver- 
ſation : caſes reſpecting. 182 


2. Proof of a marriage in fact 


neceſſary in actions for crim. con. 


182 
3. What will be ſufficient proof 
of ſuch marriage. 182 


AFFIDAVIT. 


T. If the detendant is arreſted in 
a qui tam action on an affidavit 
which entitl-s the cauſe, he may be 
diſcharged on common bail. X. 
King q. t. v. Cole. I 

2. It has b en decided under the 
lottery-act, 27 Geo. 2, C. 1, that 
the plaintiff ought to make an affi- 
davit previous to the ſuing out of 
the writ, ſpecifying the amount of 
the penalties ſued for, and ſuch 
amount ought alſo to be ſpecified 
in the fir proceſs. King q. t. v. 
—— $I 
3. But the laſt caſe ſeems to 
have been overruled in C. B. King 
q · t· v. Pacey 514 

4. And where ſeveral perions 
have ſeparately incurred penalties, 
a ſeparate affidavit muſt be made 
and filed againit each of them. 
Goodwin, q. t. v. Parry, Idem v. 


Smith and two others, 515 | 


5. But an affidavit to hold ts 
bail on the lottery acts is ſufficient 
if it ſtate that the defendant © in. 
ſured or cauſed to be inſured,” the 
allegation being ſuffici-ntly poſi- 
tive, Pritchett q. t. v. Cry 515 

6, An objection was taken to an 
affida vit to hold to bail on the lot- 


liament was miſrecited, the offences 
imputed to the defendants being 
againſt an act of the 22d, and not 
the 27th, of the preſent king. The 
court were clearly of opinion, that 
the objection was fatal. JYatſon v. 
Shaw and others. 516 

7. The defendant was arreſted 
for inſuring lottery tickets, upon an 
affidavit, which only ſtated, that he 
had forfeited ſuch a ſum by infſur- 
ing, &c. without ſtating that the 
defendant was indebted to the plain- 
tiff, or that the debt was till due. 
And the Court were of opinion, 
that the afhdavit was ſufficient. 
Davis v. Maxzing bi. 516 

8. The affidavit alleged, that 
the defendant had promiſed and 
agreed to pay ſeveral perſons divers 
ſums of money, on certain events 
and contingencies relating to the 
drawing certain tickets and num- 
bers, &c. without adding, that the 
defendant had taken and received 
any money in conſideration of ſuch 
promiſes; which it was ſaid was 
fatal. Another objection was, that 
it included ſeparate offences, by in- 
ſuring with ſeveral perſons. But 
the 3 thought there was no 
foundation for either of the ob- 
jections. Holland v. Bothmar. 516 

9. An affidavit to hold to bail, 
which was not poſitive, as the act 
12 Geo. 1, c. 19, & 2, requires ii to 
be; but only that the defendant 
was indebted to him in ſuch a ſum 
as appears by agreement, held inſut- 
ficient. Jennings v. Martin. 517 
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vit was as appears by a bill of ex- 
change. &c. Bright v. Purrier. 
17 

11. That the defendant is ; — 
debted to the plaintiffs in 2001. 
upon promiſes, is too general. Cope 
v. Cole. 517 
12. An affidavit ſtating, that the 
defendant had by letter promiſed to 
pay 2 legacy, and that therefore he 
is juſtly indebted, inſufficient. Mac- 
lenzie v. Mackenzte. 517 
13. That the defendant was in- 
debted in ſo much as appears by 
the maſter's allocatur, not ſufh- 
cient. Powell v. Portherch. 518 
14. An affidavit that, on or about 
the gth day of February, the de- 
ponent ſerved a rule with the maſ- 
ter's allocatur, and demanded coſts, 
not ſufficient to ground an attach- 
ment on. J/adham v. Brett. 518 
15. An attachment will not be 
granted if the affidavit does not 


ſtate that the defendant has been 


ſerved with a copy of the rule per- 
ſonally, and that the original rule 
was at the ſame time thewn to 
mim. The King v. Smithies. 518 

16. An aftidavit to hold to bail 
in theſe words, © that J. J. is juſt- 
y indebted unto this deponent in 
the ſum of 20l. and upwards, ac- 
cording to the bill of this deponent 
delivered to the ſaid J. Jackſon,” 
inſufficient. Williams v. —_— 

51 

17. An affidavit ſwearing that 
the defendant was indebted in the 
ſum of Sool. and upwards, with- 
out ſtating how the debt aroſe, in- 
luficient. Cooke v. Dobree. 519 

18. An affidavit in trover, 
„That the defendants had poſſeſſ- 
ed themſelves of divers goods, and 
had refuſed to deliver them up, and 
that they or ſome of them had con- 
verted and diſpoſed of them to their 
own ule,” held ſufficiently preciſe 


to hold the defendants to bail. Char- 
ter v. Faques. 519 

19. But an affidavit that the de- 
fendant is indebted in 231. and up- 
wards in trover, is not ſufficiently 
poſitive. Hubbard v. Pacheco. 519 

20. An affidavit to hold to bail 
in trover, which ſtated, that the de- 
fendant had converted a bill of ex- 
change, held bad, as it did not ap- 
pear but that the bill might have 
been paid. Clarke v. Cawthorne. 754 

21. A bond was given, condi- 
tioned for the payment of bills of 


exchange drawn in England on 4. 


in the Eaſt-Indies, in caſe ſuch bills 
ſhould be returned to England pro- 
teſted for non-payment. The affida- 
vit to hold to bail after ſtatin 

« that the defendant was indebt 

to the deponent, the obligee, in a 
certain ſum,” ſtated alſo the con- 
dition of the bond, and “ that the 


| ſaid bills were not paid to his 


knowledge or belief in India, or 
elſewhere, but that they were pro- 
teſted for non-acceptance in India, 
and were ſtill unpaid.” It was no 
objection that the athdavit ſtated 
the knowledge or belief of the de- 
ponent, that the bills were unpaid; 
but it was bad becauſe it introduc- 


ed a new term not mentioned in 


the bond, namely, a protelt for 
non- acceptance. Hobſon v. Camp- 
bell. 519 

22, In an action for double rent, 
an affidavit ſtating, the notice to 
quit, &c. & by reaſon of which, 
and by force of the ſtatute, an 
action had accrued,” held to be in- 
ſufficient. / Heeler v. Copeland. 520 

23. An affidavit, & that the de- 
fendants were indebted to the plain- 
tiff in 2451. for money lent by the 
plaintiff to the defendants for the 
uſe of another, and for which the 
defendants promiſed to be account- 
able, and to repay, or cauſe to be 


paid, 


25 — UO 
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paid, or ſecured to the plaintiff,“ 
held inſufficient to hold the defen- 
dants to bail. Facks v. Pemberton. 


20 
24. If debt and aumpſit” be 
joined together, the detendant can- 
not be held to bail upon the afh- 
davit. Crooke v. Davis. 520 
25. So two or more defendants 
in different actions cannot be held 
to bail upon one affidavit. GY v. 
Lockyer. 520 
20. The defendant, the maker of 
a promiſſory- note, was held to bail 
on an affidavit ſtating, that the de- 
fendant and the indorſcr were ſe- 
verally indebted to the plaintiff in 
the amount of the note; the affi- 
davit was on one ſtamp only ; the 
maker and the indorſer were alfa, 
included in the ſame writ with 
ſeveral ac etiams ; held wregular, 
there being only one affidavit in- 
ſtead of two. Huſſo v. Wilſon. 
521 
27. The like point decided, 
Dean and Chapter of Excter v. Sea- 
Fell. $21 
28. The defendant was held to 
bail on an affidavit, which ſtated, 
that “the defendaut was indebted 
to the plaintiff in 50l. under a cer- 
tain agreement in writing, of ſuch 
a date, by which the defendant 
agreed to forfeit the ſum of 5ol;” 
the Court held that the plaintiff 
thould have ſhewn the breach of 
the contract. Stinton v. Hughes, 
$21 
29. An afſhdavit that 2, 300l. is 
due and owing for arrcars of rent 
under a leaſe, ſufkcient to hold to 
bail. Long v. Linch. $22 
30. The plaintiffs will abandon 
their right to bail it there be a va- 
riation between the afhdavit to hold 
to bail, and the declaration. Spald- 
ing v. Mure. 522 
31. In an action brought by the 
aſlignces of a bankrupt to recover 
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a debt, the affidavit, & as appears to 
theſe deponents by the laſt exami- 
nation of the bankrupt, and as 
theſe deponents verily believe ;” 
ſufficient. Barclay v. Hunt. 523 

32. The like point. Swayne v. 
Crammond, 523. Jenna Edwards. 

33. The like point as to 8 
tors. But if ſuch an affidavit 
want the words, that he believes 
the account to be true, it will be 
inſufficient. Sheldon v. Baker. 523 

34. The court of C. B. will, 
however, in ſuch a caſe, permit a 
ſupplementary affidavit to be pro- 
duced. Roche v. Carey. 524 

35. Affidavits againſt a rul- for 
a criminal information, are to be 
without any title, until the rule is 
made 2 K. v. Harriſon, 
King, q. t. v. Cale, and Beven v. 
Beven. 524 

36. In moving for a prohibition, 
where the want of juriſdiction 
appears upon the face of the pro- 
ceedings, an afhdavit to verify the 
truth of the ſuggeſtion is not ne- 
ceſſary ; though every ſuggeſtion 
which does not appear upon the 
face of the proceedings, but is col- 
lateral and out of them, ought to 
be verified by affidavit. Buggin v. 
Bennet. 524 

37. Where the affidavits of ju- 
rors, as to what paſſed at the time 
of bringing in the verdict, are to 
be received, Rex v. onafall, 
Vaiſe v. Delaval, 525. Jacſſeu v. 
Milliamſon. 5 525 

38. The court will not intertere 
in a ſummary way upon affidavits 
on the behalf of bail, where there 
has been an agreement to indem- 
nify them. Beal v. Lang/taff. 525 

39. On the bringing up a deten- 
dant, convicted of a miſdemeanor, 
for judgment, the court will permit 
an affidavit in aggravation to be 


read, made by a witneſs upon the 
trial, 
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trial, and grant the defendant leave 
to anſwer it. The King v. Sharp- 
meſs. $2 

40. The court, under particular 
circumſtances, will grant a defen- 
dant, brought up to receive judg- 
ment, time to anſwer affidavits pro- 
duced in aggravation. The King v. 
IWilfon. 526 

41. A conviction upon a charge 
of perjury is not a ſufficient objec- 
tion to the reading of an afhdavir, 
unleſs followed by a judgment, be- 
cauſe, upon a motion in arreſt of 
judgment, it may be quaſhed. Lee 
v. Ganſell. 526 

42. An affidavit ſworn before 
the agent of the proſecutor cannot 
be received to ground an attach- 
ment on. King v. Wallace. 526 

43. If a rule to ſhew cauſe be 
diſcharged on an affidavit which 
contains an anſwer falſe in itſelf, 
the court will not afterwards open 
the matter on an aſſidavit which 
diſproves the contents of the former 
one. Davis v. Cottle. 527 

44. A criminal information hav- 
ing deen granted againſt the defen- 
dant, he, before the trial at nf 
prius, diſtributed certain hand-bills 
in the aſſize town, vindicating his 
own conduct, and reflecting on 
that of the proſecutor, This mat- 
ter being diſcloſed to the judge at 
viſi prius by an afhdavit, was held 
by him to be a ſufficient ground 
tor putting off the trial. And that 
athdavit being returned to the court 
of king's bench, they granted an- 
other information upon it againſt 
the defendant, conſidering the ath- 
davit taken at niſi prius as taken 
under the authority of the court, 
Ihe King v. Foliffe. 527 

45. Atter an affidavit hath been 
read and filed, it cannot be taken 
off the file. Beal v. ae 520 

46. Athdavit to hold to bail for 


Foy 


having foreign wrought ſilks found 
in his cuſtody. Rex v. Rebord. 


5 526 


47. An affidavit to hold to bail 
that the defendant was indebted in 
Scool. for money had and received, 
and for which he has nat accounted, 
inſuthcient. Champion v. Gilbert. 

55 

48. Caſes reſpecting the — 
tling of affidavits. Rex v. Sheriff 7 
Middleſex, 696. Word v. Webb, bgb. 
Hollis v. Brandon, 153. Clarke v. 
Cawthorne, 154. Kennet & Auen 
Can. Comp. v. Fener. 755 


AGENT. 


1. An action on the caſe for 
money had and received to the 
plaintiff's uſe, ought to be brought 
againſt the principal, not againſt a 
receiver or collector. Sadler v. 
Evans. 232 

2. Concerning the duty of an 
agent in inſuring, and what is or 
is not negligence in him. Moore v. 
Mourgue. 142 

3. If money be miſpaid to an 
agent, and he has paid it over, he 
is not liable in an action by the 
perſon who miſpaid it. Buller v. 
Harriſon. 231 

4. But if before he has paid the 
monev to his pri: cipal, the perſon 
corrects the mittake, the agent can- 
not afterwards pay it over without 
making himſelf liable. 16:4. 

5. And if there was no new 
credit, no acceptance of new bills, 
no freſh goods bought or money 
advanced for his principal, the 
merely paſſing it in account is not 
a payment over. Ibid. 


6. Where an agent is employed 


to buy goods, an acknowledgment 
under his hand-writing of his hav- 
ing received them, is evidence of a 
delivery to the buyer. Biggs v. 
| Lawrence. 271 


| 7. Where 
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7. Where a man pays money | 


by his agent which ought not to 
have been paid, eicher the agent or 
principal may bring an action to 
recover it back, Stevenſon v. Mor- 
timer. 252 

8. If money is miſpaid to a 
known agent, and an action 
brought againſt him for it, it is an 
anſwer to ſuch action that he has 
paid it over to his principal. 1b:d. 

9. Therefore if exorbitant fees 
are taken by a cuſtom-houſe offi- 
cer from the maſter of a veſlel, 
though the payment of ſuch tees 
are by the ſtat. impoſed on the 
maſter perſonally, the owners may 
recover the excels in aſſumpſit for 
money had and received. bid. 

10. No action hes againſt a 
ſteward, manager, or agent, for 
damages done by the negligence of 
thoſe employed by him in the ſer- 
vice of his principal, but the prin- 
cipal or thoſe actually employed 
only are liable. Stane v. Cart- 
wright. 78 

11. An agent's bill to an attor- 
ney in the country may be taxed 
by the maſter, Dixon v. Plant. 723 
Ex parte Bearcroft. 723 

12. Payment to the agent in the 
country for the attorney of the 
party, is not payment to the party. 
Tates v. Frecileton. 705 


AGREEMENT, 


1. A paper containing words of 
preſent contract, with an agreement 
that the leſſee ſhall take poſſeſſion 
immediately, and that a leaſe thall 
be — in future, operates only 
as an agreement for a leaſe, and 
not as a leaſe itſelf. Goodtitle ex 
dim. of Eftwich v. Way, 529 

2. An agreement reciting that 
A. in caſe he ſhould be entitled to 
certain premiſes on the death of B, 
would immediately demiſe the ſame 


to C. declaring, that he did there- 
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with a ſubſequent covenant to pro- 
cure a licence to let from the lord, 
operates as an agreement for a 
lcaſe, and not as an abſolute de- 
miſe, Doe ex dim. of Coore v. Clare. 
bo 

3. Words in an agreement, that 


not accompanied by reſtraining 
words, operate as words of preſent 
demiſe. Roe ex dim. of Fackſen v. 


S. a bankrupt. 5 
4. If a tenant holds under an 
agreement for a leaſe at a yearly 
rent, whereby it is ſtipulated that 
the agreement ſhall continue for 
the lite of the leſſor, and tht a 
clauſe ſhall be inſerted in the leaſe, 
givin 
take the houſe for himſelf when he 
comes of age: the ſon muſt make 
his election in a reaſonable time 
after he comes of age. Doe ex dim. 
of Bromfield and wife. $33 
5. If one covenant with another 
to do a certain act in conſideration 
of a reward, and the other prevent 
the ſtipulated thing from being li- 
terally performed, and accept of an 
equivalent, he may be ſued for the 
reward, and the reaſon of his non- 
compliance with the literal terms 
of the covenant may be averred, 
Hotham and two athers v. Eafi- Ins 
dia Company. $34 
6. An agreement to accept a bull 
on certain conditions is diſcharged, 
if tie conditions are not complies 
with, Maſon v. Hunt and anither, 
537 
7. If the owners of different 
ſhips agree to indemnify each other 
to a certain amount, if any of 
their ſhips ſhall be loſt, and one ot 
them ſells his ſhip, which is atter- 
wards loſt, the others are not liable, 
unleſs the vendor has fold (to- 


— 


gether with the ſhip) his intereſt J. 
© 


| by agree to demiſe and let the ſame, f 
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the agreement of indemnity. Ayres 
2 840 

n an action on the caſe up- 

on articles, ſomewhat ſimilar to the 
agreement in the laſt caſe, the de- 
fendant pleaded, that the plaintiff 
had parted with his ſhip. To 
tais plea the plaintiff replied, that 
he had agreed with the purchaſer 
to pay him gool. if the ſhip was 
loſt within three months, and there- 
fore was intereſted. The defen- 
dant demurred to this replication ; 
but the court gave judgment for 
the plaintiff, becauſe he continued 
intereſted, in conſequence of his 
agreement with the purchaſer. Reed 
v. Cole. 541 
9. By an expreſs agreement, the 
obligee of a bond to ſecure an an- 
nuity, may waive the forfeiture for 
non- payment on the day, ſo as to 
be entitled to recover againſt the 
obligor; although the obligor has 
been diſcharged under an inſolvent 
debtors? act, between the time of 
the forfeiture, and the commence- 
ment of the action. Welter v. Ban- 
viſter. 541 
10. If an officer or ſailor, in 
conſideration of certain wages, and 
of certain ſhares of all prizes 
which may be taken by a letter-of- 
marque, in the courſe of a cruiſe, 
enters on board, and ſubſcribes cer- 
tain articles, by which, among 
other things, it is agreed, between 
the captain and them, together 
with ſeveral other perſons, as the 
othcers and crew of the ſhip, that 
tiey ſhall repair on board, and 
proceed in the ſhip, and duly ſerve 
in their ſeveral capacities and ſta- 
tions, in her then intended voyage 
from London to the coaſt of Af- 
rica: and at and from thence to 
ſuch place or places in America, 
as the maſter for the time beiny 
ſhall direct, and from thence bnck 


to the port of London, or ſome 


Boy 


other her diſcharging-port in Great 
Britain; and that the wages, or 
monthly pay, to grow due to the 
officers, ſailors, and others belong- 
ing to the ſhip, tor their ſervices 
on board during that voyage, ſhall 
be paid to and accepted by them in 
manner following, viz. one-half 
part thereof at the port of delivery 
of the negroes in America, and 
the remaining part thereof, and 
alſo the wages which ſhould after- 
wards become payable, within 
thirty days next after the ſhip's ar- 
rival at her port of diſcharge in 
Great Britain: in this caſe it the 
ſhip is taken betore ſhe compleats 
her voyage, the officers and crew 
are not entitled to any part of their 
wages. Abernethy v. Landale. 542 

11. M here a leaſe comes to the 
hands of the original leſſor by an 
agreement entered into between 
him and the aſſignee of the ori- 
ginal leſſee, « that the leſſor ſhould 
have the premiſes as mentioned in 
the leaſe, and thould pay a parti- 
cular ſum over and above the rent 
annually, towards the good-will al- 
ready paid by ſuch aſſignee;“ ſuch 
agreement operates as a ſurrender 
of the whole term. Smith v. Map- 
pleback. 545 

12. If two perſons agree to per- 
form certain work in a limited 
time, or to pay a ſtipulated weekly 
ſum for ſuch time afterwards, as 
it ſhall remain - unfiniſhed, and a 
bond is prepared in the name of 
both, but is executed by one only, 
with condition for the due per- 
tormance of the work, or the pay- 
ment of the weekly ſum, and the 
work is not finiſhed in the time, 
ſuch weekly payments are not by 
way of penalty, but in the nature 
of liquidated damages, and may be 
{et off by the obligee in an aGtion 
brought againſt him by the obligor, 
who executed. Fletcher v. Dyche. 540 

13. 
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13. A broker, when he bought 
goods for his principal, agreed for 
one-half per cent. to indemnity him 
from any loſs on the reſale ; and 
it was held, that this undertaking 
was diſcharged, when the principal 
had a fair opportunity of ſelling to 
advantage, but neglected it, though 
he was afterwards obliged to fell at 
a loſs. Curry v. Edenſor. 547 

14. At a public meeting of the 
duyers, dreſſers, whilters, printers, 
and calenderers, a reſolution in 
writing was come to, that they 
would receive no goods unleſs under 
certain conditions; viz. to detain 
ſuch goods, not only till payment 
made for the work and labour 
performed upon the particular 
goods detained, but alſo for work 
and labour of the ſame kind per- 
formed upon goods already deliver- 
ed out of their poſſeſſion, and this 
was held a legal agreement. K:rk- 
man v. Shatucreſs. 549 

15. An agreement by a friend 
of a bankrupt to pay all his credi- 
tors their full debts, in conſidera- 
tion that they will not proceed any 
further under the commiſſion, is 
good in law. Kaye v. Bolton. 550 

16. By a decd of compoſition, 
the creditors agreed to take 158. in 
the pound in the following man- 
ner; viz. the trader was to give 
bills, accepted by a friend, for 10s. 
in the pound, and his own notes 
for the remaining 5s. 3 one of the 
creditors who ſigned the deed took 
bills trom the debtor, accepted by 
his friend, for the whole 15s. in 
the pound; and the payment of 
theſe bills was retiited, upon the 
ground, that it was a ſecurity be- 
yond that agreed for, and greater 
than the other creditors ; but the 
tranſaction was adjudged fair, Feiſe 
v. Randall. 550 

17. It 4. B. C. and D. enter in- 
to au agreement to purchaſe goods 
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in the name of A. only, and to take 
aliquot ſhares of the purchaſe, but 
it does not appear that they are 
jointly to reſell the goods: on fail- 
ure of A. the oſtenſible buyer, B. 
C. and D. are not anſwerable to 
the ſeller as partners. Cope v. Eyre. 
l 

18. A. the owner of a ſhip, — 
cutes an abſolute bill of ſale of it to 
B. and by another deed of the ſame 
date aſſigns other property to B. 
which deed of aſſignment (reciting 
that the bill of ſale was for the bet- 
ter ſecuring a ſum of money lent by 
B. to A. and alſo reciting a bond 
and warrant of attorney given by 
A. to B. to ſecure the ſame ſum) 
declares that theſe ſeveral deeds and 
inſtruments were made to enable B, 
by ſale of all the things compriſed 
in them, to raiſe the ſum lent with- 
out the concurrence of A. at any 
time before the money ſhould be 
paid off; but in the ſame deed there 
is a covenant, that upon payment 
of the money, B. ſhall reconvey to 


A. but fo as not to prevent B. from 


ſelling, &c. at any time before the 
full payment, &c.: under theſe con- 
veyances B. is not abſolute owner 
of the ſhip, but only mortgagee, 
and is not liable for neceſſaries pro- 
vided for the ſhip, before he takes 
poſſe ſſion. Fackſon v. Vernon. 552 

19. An agreement made by two 
partners to pay a certain ſum of 
money, to a third perſon, equally 
out of their own private caſh, is a 
joint contract, and they mutt be 
jointly ſued upon it. Byers v. Dab). 


$554 

20. Where goods are delivered 
under an agreement to take a fpe- 
cific parcel of copper money in 
payment, a delivery of ſuch copper 
will be a good bar to an action for 
the value of the goods, though in 


fact it be counterteit money. ex- 


555 
21. An 
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at. An agreement to leave money 
| by will, need not be in writing, 
though uncertain as to the time 
of performance. Fenton v. Emblers. 
504 

22. An agreement not to ſue 
without ſatisfaction, is no bar to 
an act ion of treſpaſs. James v. Du- 
vid. 223 
23. An agreement for à leaſe, 
though no leaſe was ever tendered 
by Ke leſſor or demanded by the 
lefſee, is a good defence to an eject- 
ment brought by the leſſor during 
the term. /Feakly ex dim. Yea 
v. Buc nell. 528 
24. Government having con- 
tracted to furniſh forage for a cer- 
tain number of horſes to be kept by 
a ſuttler; and the contractor for 
torage having agreed not to com- 
mute the forage for money, an 
agreement between the ſuttler and 
conmracor for forage, that the lat- 
ter ſhall allow the tormer a ſum of 
money for each ration of forage al- 
lowed for the whole number of 
horſes, and (hall retain the forage, 
is void. Willis v. Baldwin. 264 
25. In an action on an agree- 
ment to deliver poſſeſſion of cer- 
tain premiſes, ſubject to the for- 
teiture of a ſtipulated ſum on failure 
by either party, the perſon who 
was to deliver the poſſethon cannot 
ſupport an action for the forteiturc, 
although he aver that he was ready 
and willing to deliver the pofſcſhon, 
&c. without ſhewing on his decla- 
r.tion a poſſeſſory utle in himſelt. 
Luxton v. Robinſon. 301 
26. An agreement to pay a lum 
of money to the aſſignees of a bank- 
rupt, when his certificate ſhall be 
allowe!, whereby a creditor is in- 
duced to fign (although the money 
to be paid is for the benefit of all 
the creditors), is void. Jenes v. 
Bar. ly: 245 
27. If A. agree to give B. a cer- 


* 11 


tain ſum for goods in advancement 
of C. any ſecret agreement be- 
tween B. and C. that the latter ſhall 
pay a further ſum, is void, as a 
fraud on 4. although the bill of 
fale is made to A. and B. cannot 
recover ſuch further ſum againſt 
C. Faciſon v. Duchaire. 249 

28. A. gave B. a bond to ſecure 
an annuity; and before any pay- 
ment became due, A. lent B. a ſum 
of money: on which it was agreed 
that B. thould retain the payments 
of the annuity as they became due, 
till that ſum was diſcharged ; then 
B. became a bankrupt, and the 
agreement to retain was held a 
good plea to an action on the bond 
by B's aflignees for the paymeats 
accruing after the bankruptcy ; be- 
ing equivalent to a plca of /t ad 
diem. Sturdy v. Amand. 355 

29. In conſequence of a debtor 
repreſenting to one of his creditors, 
that if he will agree to accept a 
compoſition for his debt, all the 
other credicors' will do the ſame, 
ſuch creditor does agree, &c. the 
agreement is not 3 on him it 
that repreſentation be untruce Cool- 
ing v. Neyes. 307 

30. A. declared that in conſidera- 
tion that he, at the requeſt of B. 
had conſented and agreed to accept 
and receive from B. 4 compoſition 
of ſo much in the pound upon a 
tum of money due from B. to A. in 
full ſatisfactiqn and diſcharge of the 
debt, B. promiſed to pay the com- 
polition. This was not a good 
conſideration to maintain an aſ- 
{umplit againſt B. a mere accord 
not being a ground of action. Ju 
v. Bruce. 308 

ALIENS, 


1. It has been decided, that an 
action is maintainable by an alien 
enemy upon a ranſom- bill. & cord 


v. Bettenbam. p- $97 
2. Allo 
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2. Alſo where an enemy's ſhip, 
which had ranſomed a Britiſh ve:- 
ſel, was retaken with the hoſtage 
and ranſom- biil on board, but which 
bill was ſecreted and not delivered 
up to the recaptor: it was held, 
that the firſt captor might recover 
upon the ranſom- bill. Cornu v. 
Blackburne. 567 

3. But in a ſubſequent caſe, on a 
ranſom-bill, it was decided that an 
alien enemy cannot, by the muni- 
cipal law of this country, ſue for 
the recovery of a right claimed to 
be acquired by him in actual war. 
Anthon v. Fiſher. 569 

4. An action will not lie either 
by or in favour of an alien enemy. 
For though it was held in Ricord v. 
Bettingham, that the action by an 
enemy on a ranſom bill might be 
maintained, the action was not 
brought until peace was reſtored. 
Brandon v. Neſbitt. 570 

5. The like point. Brif/aw v. 
Towers. $71 

6. But a native of a forcign ſtate, 
in amity with this country, taken in 
an act of hoſtility on board an ene- 
my's fleet, and brought to England 
as a priſoner at war, is not dif- 
abled from ſuing while in confine- 
ment, on a contract entered into 
with a ſubje& of this country while 
a priſoner at war. Sparenburgh v. 
| Bannatyne. - $71 

7. The ſon of an alien father 
and Engliſh mother, born out of 
the king's allegiance,” cannot inhe- 
tit to his mother in this country. 
Doe ex dim. Duroure v. Jones. 573 


AMBASSADORS. 

1. The privilege of foreign mi- 
niſters and their domeſtic ſervants 
depends upon the law of nations. 
Friquet and others v. Bath; and 
Peach and another v. Bath, 577 

2. And the act of parliament of 
7 Ann. c. 12, did not intend to al- 
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ter, nor can alter, the law of na- 
tious: neither is there any one pro- 
viſion in that act which i not war- 
ranted by the law of nations. 
Heathfield v. Chilton, 578 
3- But the law of nations does 
not ſcreen perſons who are not bona 
fide ſervants to public miniſters. /bid, 
4. And the law of nations does 
not take in conſuls, or agents of 
commerce; neither does it appear 
certain whether the miniſter, from 
the prime biſhop of Liege, has pri- 
vilege. Ibid, 
5. The privilege of a foreign 
miniſter extends to his family and 
ſervants, who are natives of the 
countr 
as his — ſervants. Lockwood v. 
Dr. Coyſgarne. 578 
6. And the regiſtering the name 
of the ſervants of ambaſſadors in 
the ſecretary of ſtate's office, and 
tranſmitting it to the ſheriffs“ of- 
fice, relates only to the bailiff 
who arreſts, and is no condition 


precedent to his being entitled to | 


privilege. Heathfield v. Chilton. , 
$7 
7. But to entitle to privilege, an 
actual bona fide ſervice muſt be 
proved. Triguet and others v. Bath; 
and Peach and another v. Bath. 579 
8. And the defendant ought him- 
ſelf to ſhew the nature of the ſer- 
vice, and ſwear to the actual per- 
formance of it. Fontainier v. Heyl. 
$79 
8. Andifa man has no — 
at the time of his being arreſte 
no ſubſequent privilege can 
given him, by being afterwards 
taken into the ſervice of a public 
miniſter. Heathfield v. Chilton. 579 
9. The like point. Lockwood v. 
Dr. Coyſgarne. 580 
10. Where the defendant was 
ſecretary to an envoy, but in fact 
the purſer of a king's ſhip, the 
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offices incompatible, and diſallow- 

el the protection. Darling v. At- 

bins, 381 
See ARREST, No. 8. 


AMENDMENT, 


1. A declaration in a gui tam ac- 
ton for uſury, amended by alter- 
ing the date of the note, all being in 
peper. Bonfield q. t. v. Milner. 427 

2. After a verdict in ejectment, 
a detect in ſetting out a title is 
cured, though it cannot cure a de- 
feQtive title. Small ex dim. Baker v. 
Cle and Skinner. 583 

3. A ca, ſa. may be amended 
after it has been executed. Hunt v. 
Kendrich, 585 

4. The declaration may be 
amended in an aCtion on a penal 
ſtatute after record made up, car- 
ned down to trial, and withdrawn 
by the plaintiff, all being in paper 
all a verdict. Mace q. t. v. Lovett. 

428 

5. But an amendment of declar- 
ion after verdict has been re— 
tuled. Marriott v. Lifter. 583 

6. Alſo after a new trial granted 
no amendment of the pleas allow- 
ed in the record. Parier ve Anſell. 

586 

7. In cjectment the declaration 

was amended by altering the tune 


of the demiſe, where the plaintiff 


would have been barred by a fine 
from bringing a new ejectment. 
Die v. Pillau. 582 

8. Amendment of an informa- 


tion for a miſdemeanor by ſtrik- 


ing out the word * purport,” and 
merting the word tenor, made by 
a judge at chambers, the day before 
the trial, upon heating both tides, 
dut without conſent on the part of 
tie detendant, helden to be allow- 
able and regular. Rex v. Milter. 
82 

9. As there can be no bil? of 
Middleſex in debt only, the Court 
ä : 


$13 


gave leave to amend the bill which 
was in debt only, and not in treſ- 
paſs with an ac etiam in debt. Cox 
q. t. v. Munday. 585 
10. The court of C. B. will 
amend the irregularity of a teſte 
to a writ, when not made fifteen 
days before the return. Carty vi 
Ajpley. 58 8 
11. In an action brought again 
an executor, the judgment was en- 
tered by miſtake de bonts propriis; 
and leave was given to amend, by 
making it de bonis teſtatoris, ft, &c. 
Short v. Coffin. 583 
12. After verdict for the plainiff, 
it was objected, that the fourth and 
fifth counts were bad, becauſe it 
was alleged in both, that the ſaid 
Charles (the defendant) ſold, &c. 
to the ſaid Charles (the defendant), 
but this being after verdict, the 
Court rejected the words “ to the 
ſaid Charles“ in both the counts, as 
ſurpluſage. Richards v. Symonds. 583 
I 3 The plaintiff's attorney en- 
tered an appearance for the defend- 
ant, according to the ſtatute, by the 
name of James, inſtead of John: 
and the Court held it to be a mere 
{lip, and ordered the officer to alter 
the entry. I beſton v. Paciman. 
8 
14. The Court was moved, - 
a fine of lands, levied in the reign of 
queen Ann, might be amended by a 
deed of ſettlement, by altering the 
name of a pariſh in the fine, from 
Coxley to Corley; and it was order- 
ed. Bohoun v. Burton. 584 


15. So alſo where there was a 


miſtake in a recovery, the Court 


ordered the proceedings in the te- 
covery to be amended. Henzell v. 
Lodge. 584 

16. But the court will not grant 
leave to amend a recovery, upon n 
affidavit only that the party meant to 
include all his eſtates in a particu- 
lar county. But it muſt appear on 
: "2 09 the 
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the face of the deed to lead the 


uſes, that there is ſufficient ground 
for an amendment. Pearſon v. 
Pearſon. 584 
17. On a motion for leave to 
diſcontinue in formedon on pay- 
ment of coſts, there being a miſ- 
take in ſetting out the eſtate-tail in 
the writ, the Court ſaid, that as 
the plaintiff came to aſk a favour, 
he muſt pay the coſts, both in an 
ejectment which he had brought, 
and the formedon ; which he con- 
ſented to, on being permitted to 
amend all the proceedings in the 
formedon. Scott v. Perry. 585 
18. A rule was granted to ſhew 
cauſe, why the record ſhould not 
be amended after verdict, by add- 
ins at the end of the replication 
the words “ and the defendant does 
ſolikewiſe,”” inſtead of, &c. and the 
rule to amend was made abſolute, 
Sayer v. Pocock. 586 
19. Where an action of treſpaſs 
and falſe impriſonment was brought 
- againſt two perſons jointly, but 
judgment was given againſt one of 
"them only, the other being found 
not guilty ; and afterwards a writ 
of error was brought upon this 
judgment, in the names of both the 
defendants, by miſtake; the Court 
gave leave to amend the writ of 
error. Verelſt v. Rafael. 586 
20. After judgment in ejectment, 
in the court of king's bench in 
Ireland, and affirmed in the court of 
king's bench in England, the de- 
claration was amended, by enlarging 
the term; although the recotd had 
been remitted to the court of king's 
bench in Ireland. A writ of ſuper- 
ſedeas was alſo iſſued to the former 
mittimus, and a new writ of mit- 
timus was awarded to the judges of 
that court, incloſing the tenor of 
the record ſo amended. The whole 
upon payment of coſts by the party 


applying. Vicars v. Haydon. 587 | 
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21. A clerical miſtake my he 
amended in the return to a mand:- 
mus, after the return has been filed. 
The King v. the May:r and Bur. 
geſfſes of Lynn Regis. 587 

22. Where there is a geren 
verdict on a declaration con tg 
of different counts, ſome of ic! 
are inconſiſtent or bad in point »f 
law, and evidence has only bes 
given on the good or conlifient 
counts, the verdict may be amend. 
ed by the judge's notes. Eddewe; 
& al. v. Hopkins, & al. 583 

23- But where ſome counts in 
the declaration (which was for 
words) were good and ſome bad 
in law, and general damages were 
given; the Court were of opi- 
nion, that there ſhould not be 2 
venire de novo, and that as the da- 
mages were entire, the judginert 
mult be arreſted in tete. Holt v. 
Scholefi-ld. 589 

24. In an ejectment to recover 
certain premiſes, where there was 
a verdict for che plaintiff again 
twenty-two of the defendants ; the 
poſtea ſtated, that“ as to the pre- 
miſes in the within-written decla- 
ration mentioned,-except as to two 
cottages, parcel thereof; twenty- 
two of the defendants, naming 
them, were guilty, and (© as to the 
ſaid two cottages, parcel of the pre- 
miſes, in the Ric declaration men- 
tionedꝰ) that the ſaid N. and . 
the other two defendants, were not 
guilty : the defendants am ay» 
writ of error, and after joinder in 
error, and a day appointed for ar- 
gument, the defendant in error ap- 
plied to the judge who tried the 
cauſe, to amend the poffea by his 
notes, which he did, by directing 
that the words within the inverted 
commas as above ſhould be {truck 
out. Doe ex dim. Church v. Pe- 
kins and 23 other defendants. 589 

25. The court of king's bench 
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was moved to amend a bill of 
Madeſex, which was fl-d as in 
the 24th year of Geo. 3. by mak- 
ing it according to tu truth of the 
fact, as of Hiiary term, 25th Ges. 
. And the motion was granted. 
Green v. Rennet. 

26. Tne Court permitted the 
phintiff io amend a writ of exe- 
eution, as to one defendant, who 
had not joined in a writ of error, 
by altering it to the original ſum 
reco.ered, Laroche v. Waſbrough 
and Ualland. 590 

27. The Court permitted a de- 
fendant to amend his judgment, and 
to enter a judgment, pro ret:rno ha- 
bendo, after a writ of error nad been 
brough'. Rees v. Morgan in errer. 500 

28. If a ff, fa. be ſued out into 
one county, where it ſhould have 
been a fl. ff. fa. without any ori- 
ginal ff. fa. and the plaintiff after- 
wards ſues out an original fr. fa, 
the court will permit him to amend 
the former, on payment of coſt+, 
(nuperthwaite v. Owen & al. in 
error, 590 
29. In an action for money paid 
by the plaintiffs as executors, and 
alſo for money paid by their teſta- 
tor to th uſe of the d-fendint, 
there were two pleas; 1ſt, The 
general iſſue. 2dly, The ſtatute of 
limitations. A verdiCt having been 
found for the plaintiffs generally 
on the farſt iſſue, and no notice 
taken of the laſt, the defendant 
drought a writ of error in the 
houſe of lords upon two grounds; 
Iſt, That no verdict was given on 
the ſecond plea; and 2dly, That 
the two ſeparate demands could not 
te joined in one action. After a 
jonder in error, and a day ap- 
pointed for argument in the houſe, 
the plaintiffs obtained a rule of 

e court of king's bench to thew 
auſe, why they ſhould not be at 

ity to amend according to the 
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judge's notes, by adding a verdict 
tor them on the ſecond ple, and 
by entering the verdict on the 
counts for money paid by the exe- 
cutors, and for money had and re- 
ceived to their ule; which after 
arg ment was o dered. Petrie v. 

annay. 590 

30. An information was gled 
by the atrorney-general agaiuſt the 
defendint, for certain offences com- 
mitt d in India, the trial whereof 
is par icularly provided for by the 
ſtatutes 24 Geo. 3. c. 25. & 26 Geo. 
3. c. 27. To this information the 
defendant demurred. Tue attor- 
ney-general then obtained a rule 
to ſh-w cauſe, why the informa- 
tion ſhould not be amended in cer- 
tain particulars ; which was order- 
ed. The King v. Holland. 59 

31. A motion was made to 
amend a mandamus, aileging, that 
the proſecutor had ſtated the cut- 
tom of the borough, relative to the 
admiſſion of burgeſſes, too narrow, 
but the application was re uſed. 


The King v. the Mayer of Staffird. 


592 
32. Where a defendant ſtates in 
a plea of a former judgment, a leſs 
ſum than the judgment was really 
for, if it clearly appear that a 
8 ſum was recovered, the 
Zourt will permit the defendant to 
ainend. Skutt v. Noadiuard, execu- 
trix. 5 
33. In aſſumpſit upon a ſpecial 
promiſe, and alſo for goods ſold 
and delivered, &c. The declara- 
tion ſtated the firſt as for 7 30l. and 
the latter for 1200l. concluding to 
the plaintiffs damage of one hun- 
dred pounds, which was evidently 
a miſtake, the damage intended to 
be laid being one thouſand pounds : 
this miſtake was not diſcovered 
until after the trial; and the Court 
ſaid, this amendment could not be 
ordered witnout lending the cauſe 
; to 


362 
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o a new trial; therefore the rule 
was made abſolute for ſetting aſide 
verdict, and granting a new trial, 
and for making the amendinent. 
Tomlinſon v. Blackſmith. 592 

34- Where a fi. fa. is ſued out 
into a different county from that 
in which the venue 1s ſaid, and the 
party ſuing it afterwards takes out 
2 fi. fa. into the proper county, 
and gets a return of nulla bona ; 
the Court, in order to warrant the 
. fa. which firſt iſſued, will per- 
mit it to be amended, by inſerting 
the return of nulla bona, and the 
teſtatum clauſe, although the ſe- 
cond writ be returnable 23238 
before the judgment was ſigned. 
Meyer v. Ring. 593 

35. After a party has once 
amended on a demurrer, the Curt 
will not give him leave to amend 
again on a ſecond demurrer. Kin- 
der v. Paris. 593 

36. And the Court will grant 
leave to amend a ſpecial capias, in 
order that an application may be 
made to the maſter of the rolls to 
procure a new original. Carr uv. 
Shaw and Price. 593 

37. A declaration in ejectment 
having been delivered, with notice 
to the tenants to appear in Nli- 
chaelmas term, which was wrong, 
as the notice in a country eject- 
ment, muſt, according to the prac» 
tice, be to appear in an illuable 
term: the Court, on application, 
granted leave to the party to amend 
the notice, on an athdavit, ſtating, 
that the leſſor of the plaintiti could 
not bring another ejectment, on 
account of the ſtatute of limita— 
tions, the twenty years having ex- 
pired after the declaration was de- 
livered, and before the miſtake ws 
diſcovered; and alſo that the leſſor 
of the plaintiſf had been hitherto 
prevented by poverty from procced- 


ing. Dee ex dim. Baſs v. Roe. 593 


—-— - 
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38. The Court will give leave 


to amend a record, by inſerting a plead 
ſpecial m morandum »f the — court 
when the plaintiff's bill was filed order 
after a writ of error brought, 
Dickinſon v. Plaiſted. 594 
39. The name of the attorney * 
in the plaintiff's warrant may be judgn 
alterel, ſo as to make it e rre= unt; 
ſpond with that in the dec aration, | able | 
after error brought, and the vari- ly h 
ance between the warrant and de- 50. 
claration aſſigned for error. Ri- ral! 
chards (+ t. v. Bravn. 42d Hayn 
2. 
AMERICA. allo a 
1, The acts of confiſcati en an an 
paſſed in tlie ſeveral States of North Uriclte 
America, after the declaration of in- e nt 
dependence, an before the tre:ty ot led u 
pzace, by which this country ac- ments 
knowledged their independence, ate GLIge 
conſidered as nullities in the courts 3 
of law in this country. Dudley . Marks 
Zolliat. | 383 4. 4 
2. Conſequently, a creduor 1» not aff 
not precluded from recovering 7a 
againlt his debtor in England, up- 5˙ 
on a contract entered into betwern worne 
them in America, although bot! urder t 
the parties have been attainted, and giſter 
their property confi cated, and veil Hop. un, 
el in the reipective ſtates of I b. 8 
they were inhubitants, by the leg Was ſec 
lative acts of thoſe itates. J di, ant of 
Ogden. 356 ment, v 
3. The defendant in the abc eme 
action afterwards brought u writ « _—_ 
error in the court of kmg's bench, Wamen 
and that court, after argument at ne War 
full conſideration of the caſe, , t alide 
firmed the judgment given by tt! 
court of common pleas. Ogden ». 7. Bu 
Baller. mT 
Nye 
ANCIENT DEMESNE. 1 
1. The tenant pleaded ancient Memoria 
demeſne, without an  afhdavit, nent ne 
verify the fact. Per Cur. An al- nemoria 
davit is neceſſary wherever you 8. An 
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nead to the juriſdiction of the 
court z peremptory rule to plead 


ordered, Hatch v. Cannon. 595 
ANNUITIES. 


1. The court in which any 
wdoawent is entered up as the ſe- 
arty for an annuity, has an equit- 
able juriidiction and control over 
ſu h judgment; and, on applica- 
tio, wil examine into the conſi- 
dernen on which it was founded. 
Haynes v. Hare. 59 

2, Wlirn there is a bond, and 
alſo a deed of covenant to ſecure 
an annuity, although the bound is 
forfeited before a diſcharge under 
lie infolvent-act,, the party may be 
juel upon the covenant for pay- 
ments becoming due after the diſ- 
charge. C:ttereil v. Hoke. 599 

3. The like point was decided. 
Marks v. Upton. 600 

4 A licutenant of marines can- 
wt aſſign his full pay to ſecure an 
unuity. Barwict v. Reade. 600 

£ Fee of a warrant of 
torney to conteſs a judgment, in 
under to ſecure an annuity, mult be 
!wiſtered under the annuity-act. 
lap ins v. Waller. 600 

b. So aiſo, where an annuity 
nas ſecured by a bond and war- 
ant of attorney to confeſs judg- 
ment, which was entered up, and 
memorial inrolled in the court of 
taucery, ſtating the bond and the 
ulgment, but taking no notice of 
ne warrant of attorney; annuity 
t aide. Davidſen v. Lord Foley. 

601 

7. But if a bond and warrant of 
Moraey to corſets a judgment be 
wen to ſecure an annuity, and the 
ad ment be entered up before the 
memorial is regiſtered, the judg- 
nent need not be inſerted in the 
nemorial. Sherſon v. Oxlade, 601 

5. And a bond given by a third 
ferſon to ſecure the payment oi an 


* 
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annuity muſt be regiſtered under 
the annuity-act, as well as the 
deeds made by the grantor himſelf, 
Raſber v. Hurdis. 602 

9. And the memorial of every 
inſtrument, by which an annuity is 
ſecured, muſt contain the date of 


each inſtrument, otherwiſe the ſe- 


curity will be void. Downes v. 
CR 602 
10. But where there are ſeveral 
deeds given to ſecure an annuity, 
and the memorial contains the date 
of ſome of them only, ſuch defect 
in reſpect to thoſe which have 
omitted to ſtate the date, does not 
vitiate thoſe of which the date is 
truly recited therein. Ex paite 
Cheſter. 602 
11. The clauſe in the annuity- 
act, which requires the ſecurities 
to be inrolled within twenty days 
of the execution, means within 
twenty days excluſive of the da 
on which the deeds are So 
Ex parte Fallon and wife. 603 
12. If the conſideration of an 
annuity be in notes, they muſt be 
ſet forth in the memorial. Rum- 
ball v. Murray. 604 
13. The like point determined, 
where the memorial ſtated that the 
conſideration- money, which was 
700l. was paid by a promiſſory 
note, drawn by 3 and 
payable at Hammerſley, Moreland, 
and Co's, which ſaid ſum ſo ſecur- 
ed has been fince paid, without 
ſetting forth, whether the note was 
payable immediately, or at a dif- 
604 
14. So, where the memorial of 
an annuity granted previous to the 
annuity-act contained the ſame 
conſiderations as the deeds did; and 
it appeared that the ſtatement did not 
correſpond with the conſideration 
actually paid {vig. the conſideration 
was 500l, whereas in fact only 35ol. 
were really paid, che remaining 


1988 1501. 
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1501. being detained by the grantee 
for a year and an half accruing an- 
nuity) the Court held the memori. 1 
inſufficient. Cx v. Mright. 604 
15. The like point, where the 
memoriai ſtated, that the conſidet a- 
tion was 600l. when the real con- 
fideration was only 3ool. in money 
paid at the time, and the giving up 
of a former annuity of gol. per ann. 
Maſburn v. Birch. 605 
16. he like, where the memo- 
rial ſtated generally, the annuity 
to have been gran ed in conſidera- 
tion of 160l. paid by the plaintiff 
to the defendant; and it appeared 
upon affid vit, that gg]. 14s. 6d. of 
the money had been previouſly lent 
by the plaintiff for which the de- 
fendant gave ſeveral promiſſory 
notes; and that the plaintiff at the 
time of granting the annuity, ad- 
vanced only fo much money as re- 
mained to complete 160l. Howing 
twelve guine:s for t e exp-nces of 
the deeds. but gave up the notes, 
Kirkman v. Price. 605 
17. But if the conſide:ation is 
paid in bank-notes, and the memo- 
rial ſtates it to have been paid in 
money, that has been held ſufficient. 
Wright v. Read. 605 
18. So, where a rule was ob- 
tained, calling on the plaintiff to 
ſhew cauſe, why the {: curities given 
to him by the defendant for an au- 
nuity of 200l. and why the judg- 
men( entered up on the warrant of 
attorney, ſhould not be ſet aſide. 
It appeaied by the affidavits in ſup- 
port of the rule, that the ſum of 
1200]. was paid by the plaintiff to 
the defendant in caſh and bank- 
notes; and two objections were 
made to the memorial; one that it 
did not {et forth that any conſidera- 
tion was paid, except by way of 
recital ; the other, that it did not 
ſhew how the conſideration was 


paid, no notice being herein taken 


of the bank-notes. But the Court 
were of opinion that there was no 
foundation for eith-r of the objec- 
tions. Confins v. Thompſon. 66 

19. And where there a «© ſeve 4 
deeds ſecuring the fame aanuity, 
it is not neceſſary to ſta e tue con- 
ſider ation in ech of them, s tiey 
are conſidered as only con'tituti.'g 
one auurance: neicter is it necel- 
ſary that tue conhderation of the 
"aunuity thduld be averted in the 


t is ſuificient to ſutist, che provi- 
ſions of the act to ſet it for by 
way of recital, Hodges v. Money 
and Bailey. 696 
20. The object of the act of par- 
liament, in requi!ing the conſidera- 
tion of the aunuity t » be tated in 
the memorial is, that the pubic 
ſhould. have complet- intormatin 
of the real antachion between the 
parties. And that intelligence is 
equaliy convey d to the word, 
whe her it b. ave redes a polit ve 
tact that the contideration was 
paid, or oniy ſtated by way of 'e- 
cital. Scuerby v. Harris. 0885 
21. It an annuity b granted i 
conſideration of tae ramee'> 8 
ing up his buſi eis to the gr nt, 
it need not be regiſte red. Crep1g'y 
v. IM ittenoam. 0. 
22. The lice point decided. Hat- 
ton. Lewis. 009 
23. But if A. wiois en tle 1r 
life to the dividends in cer.an 
ſtock, ſtanding in the names 
truſtees, gran! an ainuly to B 
payable out of the dividends, an 
impower thoſe truſtees to py b. 
che annuiry, it muſt be regzitere 
under the annuity-act. Hudn 
Skinner, v1 
24. A ſcire facias to revive 4 
judgmen which has been enter 
up on a bond tecuring an annu") 
granted before the annuity-20 
an action within the clauſe wh 
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provides « that a memorial ſhall be 
ægiſtered before wy action ſhall 
e brought on any ju 2 already 
ente rel. Fenner v. Evans. 610 

25. A flert facias was iſſued, by 
firzue of which e arrears of an 
annuity for the preceding halt-year 
were levied. When the next quar- 
er became due, another ſieri facias 
was. ſued out, and a ſrcond ievy 
made, but the judgment had not 
deen revived : held that it was not 
ncefſary to revive the judgment, 
in order to ſue out the ſecond exe- 
cution. Scott v. Mpaley. 611 

20. The ſtatute requires that the 
confideration for every annuity 
ſhall be ſet forth in the memorial, 
atherwife that the decd ſhall be 
null and void to all intents and pur- 
poles. Saunders v. Hardinge. 611 

27. The defendant granted an 
unuity ; and, for ſecuring the ſame, 
alligned a leaſe of two houſes, but 
they were not regiſtered within 
twenty days; afterwards, a third 
rerſon, to whom he had ſold his 
atereſt, applied to have the deeds 
cancelled, becaute they were not 
enrolled “ within twenty days of 
the execution,” according to tlie 
annuity-act. But the Court held 
lat jt was expreſsly confined to 
caſes where the application was 


made by the grantor himſelf; and 
that it was immaterial whether the 
leeds in queſtion were or were not 
alivered up, as they were clearly 
nullities. Garrood v. Sanders. 013 


d. Hut- 


certain 


mes 9 28. It is alſo an objection, that 
Pg oy ©: names of the wit..eftes to each 
iS, 7 of the deeds are not ſet forth with 
FA ofcient accuracy in the memorial. 
1 Hart v. Lovelace. a 613 
wy A 29, A memorandum indorſed on 
„cee (by which an annuity is 
gout granted for. the life of the grantor) 
— importing that the grantor may re- 
wo" bam it on certain terms, muſt 
Lobe uſcrted in the memorial under the | 


provid 
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annuity- act. Steadman v. Purchaſe” 
and Cox. 616 

30. Where an annuity is re- 
deemable, the terms and conditions 
of redemption ought to be ſet, forth 
in the memorial, in order that the 
party who is to have the benefit of 
ſuch redemption, may, without be- 
ing driven to compulſory means, 
be appriſed of thoſe terms and con- 
ditions, and may redeem it with 
moſt eaſe and convenience to him- 
ſelf. Ex parte Anſell, 616 

31. The like point. Harris v. 
Stapleton. 618 

32. But it was afterwards deter- 
mined in the court of common 
pleas, that if there is neither a 
warrant of attorney nor a judg- 
ment actually entered up in the 
court to which application is made, 
the court has no juriſdiction. Crau- 
furd v. Caines. 618 

33. And where, upon a ſum- 


mary application to ſot aſide an an- 


nuity for non-compliance with the 
requiſites of the annuity-aCt, the 
rule has been diſcharged, after hear- 
ing every objection that could be 
then urged againſt the ſecurity, the 
Court will not entertain a ſimilar 
application between the ſame par- 
ties on the ſame ſtate of facts, 
though it be ſtated, that they have 
objections to offer which were not 
betore entered into, and which are 
fatal to the annuity, Greathead v. 
Bromley. 619 
34. The act only meant to refer 
to ſuch judgment on warrants of 
attorney as were intended to be part 
of the ſecurity for the annuity ; and 
not to extend to caſes where a judg- 
ment is obtained in the ordinary 
courſe of law on any inſtrument 
given for ſecuring the fame. Buck 
v. 1yte. 620 
35. It is no objection, that the 
conſideration has not been truly 
ſtated in the memorial, becauſe the 
3 G 4 conſider - 


| 
| 
| 
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conſideration-money there ſet forth 
to have been paid as the conſidera- 
tion of the annuity, was paid intwo 
different ſums at different periods, 
where different ſecurities had been 
previoufly taken, and the whole 
cancelled; as the cancelling was the 
real conſideration for giving the en- 
regiſtered ſecurities. Symmans v. 
Mortimer. 620 
36. It is no objection that the 
whole conſideration was not in 
money where the purchaſer re- 
deems a former annuity at the ex- 
pre ſs requiſit on of the grantor, and 
on his account; for he muſt in 
ſuch caſe be taken to have expend- 
ed ſo much money for the grantor's 
uſe, which is the ſame as if he had 
paid it to him. Ex parte Fallon. 
| 621 

37. But where part of the conſi- 
deration of an annuity 1s pajd over 
by the grantee to a third perſon, 
with the conſent of the grantor, or 
is accounted for to the grantor by 
a note from a third perſon, the 
whole of the tranſaction muſt be 
ated in the memorial. /Vatts v. 
Millard and anther. 622 
38. So, a ſolicitor, who ad- 
vances his own money on the pur- 
chaſe of an annuity, is nat entitled 
to any commiſſion-tee, And if any 
part of the confideration-money be 
returned to him by the grantor, as 
a charge for ſuch commithon, the 
Court will fer atide the. annuity 
deeds. Broombead v. Eyre. 623 
39. After the grantor has paid 
off the arawity, and received back 
the anruty-deeds uncancelled, he 
cannot deliver them back as a fe- 
curity for a treih annuity : for the 
egrant of the annuity is ſubſtan- 
tially a new tranſaction; and there 
ought ta be a memorial of ſuch re- 
grant. Hammond v. Faſter. 624 
40. And if the memorial of a 


gced to ſecute an annuity be de- 


ſective, the whole deed is void to all 
intents and purpoſes, even though 
there are other parts of it not con- 
nected with the annuity. Dann on 
the —_— of Dolman v. Dolmar. 624 
41. But where the memorial al- 
leged, that the parties ex cuted a 
deed, &c. by which the plintilf 
demiſed to the defendant, for 109 
years, “ upon truſt as therein men- 
tioned, and upon further truſt, that 
in cafe the ſaid annuity of Zool. or 
any part thereof, ſhould be unpaid, 
&c.“ and it appeared by the plain- 
tiff's afhdavit, that there was na 
other truſt, held well enough. 75, 
dervy v. Allan. 627 
42. "The conſideration,” fe- 
quired by the 3d ſect. of the an- 
nuity- act to be ſtated in every decd, 
cc. whereby any annuity was 
granted, means the conſideration 
which 1s paid by the grantee, and 
which that ſection exprelsly te- 
quires, “ ſhall be in money only; 
and that act having required that 
<« the name or names of the perſon 
or perſons, by whom,“ and on 
whoſe behalf the conſideration was 
adyanced, ſhould be truly ſet forth;” 
the names of both the perſons ought 
to be inferted when the perſon 
actually paying the money pays it 
on account ot ſome other perton. 
Datlner v. Barnard. 628 
43. But where an objection was 
taken to the memorial, that it was 
therein ſtated, that the cont:dera- 
tion was paid “ by E. Bullen, or 
her ſolicitor ;** in the alternative, 
Eyre, Cu. J. faid, That the deed 
mult expreſs by whom the conti- 
deration was paid, but not the me- 
morial. Ex parte Anſell, 629 
' 44% The like point decided. 
Glaffe v. /Anunt. 629 
45. The ſtatute requires, when- 
ever any ſtep is taken reſpecting 2! 
annuity granted before the act paſl- 
ed, that an inrolment ſhall be _ 
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ct paſl- 


Ike to the memorial which muſt be 
made at the making a new grant; 
therefore the aſſignment of any an- 
nuity granted b-tore the act paſſed 
mult be regiſtered before the aſſignee 
can take any ſtep, upon it, it uch 
aſſignment exiſt d at the time of 
the inrolment of the deeds. Grant 
v. Foley. 630 

46. But the aſſignee of an an- 
nuity which was properly inrolled 
when it was firſt granted, need not 
mrol afreſh for the ſake of inſert- 
ing hs deed in the memorial, be- 
tor: he proceeds againlt the grantor; 
tor the court of king's bench has 
held that the act is fully complicd 
with by regiſtering a memorial of 
the original ſecurities. Bromly v. 
Greathead. 630 

47- So, where the defendant, 
Birch, had granted by an ind-n- 
ture, bond, and warrant of attor- 
ney, an annuity to the plaintitt, 
Dixon, u ho atterwards aſhgned the 
whole of it to Coin, who ſued 
out execution in the name of Dix- 
en; an objection was taken that 
there was no memorial of the aſ- 
ſigument from Dixon to Couſins, 
butthere was a memorial of the ori- 
ginal indenture, bond, and war- 
rant. Per Cur. It is not neceſſary. 
Dixon v. Birch and Tyte. 630 

48. Ihe Court will not ſet al:de 
annuity-deeds for a mere clerical 
miſtake in the memorial, as if, in 
ſtating the aſſignment of a term of 
ſiaty-one vears, it ſet forth a term 


of tixty-two; or if, after reciting . 


the true conſideration, as for in- 
ſtancc, 280l. it afterwards ſt te, 
* which faid ſum of 250l. was 
paid, &c.“ Neither nced a con- 
lideration of 10s. paid to a truſtee 
be ſet forth in the memorial as 
part of the conſideration ;z or that 
an annuity was payable for the 
portion of time from the laſt quar- 
ter-day to the death of the annui- 
tant, Ince v. Everard, 639 
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49. The act does not extend to 
any annuity ſecured by lands of 
equal or greater annual value 
Whereof the grantor was ſeiſed in 
fee · ſimple or fee-tail. Halſey v. 
Hales. 631 

50. In a judgment on bond tor 
the payment of an annuity, if a ff. 


fa. be tued out and marked tor only 


part of the penalty; a new F. fa. 
for ſubſequent ?rrears cannot be 
ti ken out without a ſci. fa. Howel 
v. Hanforth. 3 
51. The whole penalty ſhall not 
be levied on an annuity-bond and 
judgment, but only the arrears then 
due, and the judgment ſhall ſtand 
as a ſecurity for tuture arrears. 
Ogiivie v. Foley. 366 
52, In debt for an annuity 
granted by the defendant to plaintiff 


tor life, :f the ſame be perſonally de- 


manded, tie demand is not traverſ- 
able. Hope v. Colman. 351 
here an annuity is fect 

aſide for a miſtake or omiſſion of 
form only, and not for fraud, the 
party may recover back the con- 
ſideration- money in an action, for 
money had and received. Shove v. 
Webb. 233 
54. By an expreſs agreement, 
the obligee of an annuity-bond may 
waive a forfeiture for non-payment 
an the day, ſo as to be entitled to 
recover future payments, although 
the oblig:r has been diſcharged un- 
der an inſolvent-act, between the 
time of the forfeiture aud the action 
brought. Vebſter v. Banniſter. <41 
55. An action for uie and occu- 
pation may be maintained by a 
grantee of an annuity, after a reco- 
very in ejectment againſt a tenant 
who was in poſſeſſion under a de- 
miſe from year to year, or all rent 
in his hauds at the time of notice by 
the grantee; and down to the day 
of the demiſe in the ejectment, but 
not afterwards, Birch v. Fright. 


15 
56. But 
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56. But where an annuity-bond 
granted by two becomes void by the 
negle& of the grantee in not regiſ- 
tering the memorial, he cannot re- 
cover back any part of the conſi- 


deration- money from the one who 


was known to be only a ſurety for 
the other ; and had not in truth re- 
ceived any part of it, notwithſtand- 
ing they boih joined in the receipt. 
Stratton v. Rafal. 230 


APPEAL OF DEATH. 


1. Proceedings in appeal of 
death. Rigby, wid:w, v. Kennedy, 
633. Rex v. Taylor, 639. Smith, 
widaw, v. Taylor. 640 


APPRENTICES. 


1. The maſter need not ſign a 
counterpart of the indenture. 641 
2. If a perſon is bound appren- 
tice to a maſter who is an in- 
fant under age, the indenture is only 
voidable, aid the apprentice is en- 
ticled to the benefit of the appren- 
ticeſhip. X. v. St. Petrox in Dart- 
mouth. . 641 
2. But infants cannot be bound 
by in entures of apprenticeſhip 
beyond the age of twenty-one, and 
and it they be, they may difſent 
from them after they arrive at that 
age. Caſe of Mary Ann Davis. 641 
3. But the mere act of leaving 
the maſter's ſervice is not an avoid- 
ance of the indentures, though the 
apprentice be of age. Afbcroft v. 
Biriles. 642 
4. So, where an apprentice, who 
had been bound when an infant, 
for ſix years, by indentwe, ran 
away, alleging that he did ſo with 
an intent to «void the apprentice- 
ſhip made when he was an infant, 
and to his prejudice ; held that this 
was no avoidance. X. v. Evered. 
642 

s. And the indenture of appren- 
ticeſhip canuor be avoided by the 


| apprentice while under age. I. v. 
Hindringbam. 643 

6. But it is clear that the inden- 
tures may be cancelled and the ap- 
prenticethip diſſolved, with the con- 
ſent of all parties: namely, if the 
apprentice is under the age of 
twenty - one, an agreement between 
the maſter, apprentice, and father, 
or guardian, or, in the caſe of a 
pariſh apprentice, with the aſſent 
of the pariſh officers; but if the 
apprentice 1s of full age, it may 
be diſſolved by an agrecment be- 
tween him and the maſter only, 
without the intervention of any 
other perſons. 643 

7. And where a maſter received 
money of an apprentice of full 
age, to vacate his indentures, and 
gave the apprentice a ducharge 
under his own hand, but kept the 
indenture in his own poſſeſſion 
without cancelling it; held that 
the apprenticeſhip was ditlo!ved. 
K. v. Tuftices of Levon. 643 

8. In an action of covcnait 
brought upon an indenture of ap- 
prenticeſhip, by the maſter againſt 
the apprenticc's father; held thut 
the father was bound for the per- 
formance of the covenants by die 
ſon. Branch v. Ewington. 643 

9. The ſtat. 43 Eliz. c. 2. hav- 
ing given the churchwaidens and 
overieers power to bind poor chil- 
dren to be apprentices, where they 
ſhall ſee convenient; the chuich- 
wardens and overſeers are not re- 
ſtrained to bind ſuch children to in- 
habitants of the ſame parith, but 
they may, under theſe words, in 
their diſcretion bind them to per- 
ſons reſiding in another pariſh, as 
well as in their own, the maſter 
conſenting. K. v. St. Nicholas. 044 

10. And a perſon occupying 
lands in a pariſh, but living out ot 
it, may be compelled to receive 4 


pariſh apprentice. K. v. Clapp. 044 
| 11. Aud 
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11. And it is not neceſſary that 
the maſter ſ\$ould actually refide 
in the pariſh, it he be an occupier 
there it is ſufficient. X. v. Tun- 
feed and Happing. 645 

12. So, where ſeveral perions 
hold land ia partnerſhip, ſome of 
whom actually reſide on and oc- 
cvpy it, and others reſide at a diſ- 
tan ce in another pariſh ; the latter 
as weli as the former are hound to 
tale parith appre.I1tices. X. v. Bar- 
wick, 

13. An indenture of a pariſh 
apprentice atlented to by two juſ- 
tices ſeparateiy, and not at the 
ſame time, is abſolutely void. X. v. 
Hamſtall Ridware. 647 

14. If an apprentice leave his 
maſter, and enters into the ſervice 
of another, the fret maſter can- 
not ſue out an habeas corpus, but 
mult brig his action againſt the 
other tor teduciug him. A. v. Rey- 
nals. 6.48 

15. No duty is payable in re- 
ſpect of any covenunt of the pa- 
rent or triends of an apprentice 
to maintain him, and to provide 
him with clothes during the term 
of his apprenticethip. K. v. Leigh- 
ton. 648 

16. There is no obligation on 
the maſter to provide for his ap- 
prentice, reſulting from the mere 
relation cf maſter and apprentice. 
Ibid. 649 

17. Alſo N given by the 
parith-officers to bind out a chi:d 
is not liable to the duty, though 
the bi. ding 1s voluntary, and not 
compuli«.ry, under the ttat. 43 Elia. 
c. 2. KX. v. St. Petrox. 649 

18. In an action on a promiſ- 
ſory note, which was given by the 
detendant as an apprentice- fee with 
his ton; there was evidence to 
ſhew that there was no mention 


made in the indenture of this pre- 


6.46 | 
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mium, or any ſtamp thereon in 
proportion to the value, in defaulc 
of which the indentures are void; 
held that the indentures being void 
for this defect, the conſideration 
of the note had faied, and the 
plaintiff was nonſuited. Fackſor v. 
IWarwict. 651 

19. J:urnevmen are not liable 
to the penalaes for exciciſing a 
trade, without having ſerved an ap- 
prenticeſhip thereto. Beach q. t. v. 
lurner. 652 

20. And a man may exerciſe as 
many trades as he has worked at, 
or ſerved to, ſeven years. French 
q- t v. Adams. 652 

21. By the uſige and conſtitu- 
tion of a borough, all perſons who 
had ſerved apprent'ceſhips for ſeven 
years, to any freeman of the cor- 
poration, reſident within the town, 
were entitled to their freedom ; held 
that a perſon ap, re..ticed to one 
who r. ſided in another town where 
his buſineſs was carried on, and in 
the burough only pccafimally during 
the Leung 6 n tenuiled to the 
treedom. A. v. Marſhall. 653 


APPROVER. 


1. The Jaw reſpecting approvers 
fully conlidered and aſcertained. 
Rex v. Rudd. 654 


ARBITRATORS, 
See AWARD. 


ARREST. 
I. The defendant was _— 


his cauſe at the iutings, and ſtai 
in court lil five in the afternoon, 
to ſpeak with his attorney, and 
then went to dine at · a tavern; dur- 
ing dinner he was arreſted; but held 
privileged. Lightfoot v. —_— 
2. A member of — 
entitled to the privilege of being 
free from arreſts in ad cales, ex» 


Cept 


824 A TABLE OF THE PRINCIPAL MATTERS. 


cept treaſon, felony, and actual 


breach of the peace. The King v. 


Fobn Milles. 

3. A bailiff in execution of 
meſne proceſs may break open the 
door of a lodger, having firſt gain- 
ed peaceable entrance at the outer- 
door of the houſe. Lee v. Ganſell. 

662 

4. An arreſt muſt be by the au- 
thority of the bailiff; but he need 
not be the hand that arreſts, nor in 
the preſence, nor actually in ſight, 
nor within any preciſe Siftancs of 
the perſon arreſted; and in debt 
for an eſcape againſt the ſheriff, 
the indorſement of non et inventus 
upon the ca. fa. is ſufficient evi- 


dence of its having been deli. ered 


to the ſherift. Blatch v. Archer. 
666 

5. A peace- officer may juſtify 
an arreſt on a reaſonable charge 
of felony, without a warrant, al- 


though it ſhould afterwards appear | 


that no felony has been committed. 
Samuel v. Payne. 607 

6. But where a felony has an- 
tually been committed, not only a 
conſtable, but even a private per- 
fon, acting bona fide, and in purſuit 
of the offender, upon ſuch infor- 
mation as amounts to a reaſonable 
and probable ground of {uſpicion, 
may juſtify an arreſt. Ledwith v. 
Caichpole. 668 

7. One who is convicte] on a 
penal ſtatute, cannot be arreſted on 
a Sunday, for non-payment of the 
penalty. The King v. Myers. 669 

8. A meſſenger from a foreign 
prince to his ambaſſador reſident 
here, is privileged from arrelt. 
Hop ins v. De Robec!. dog 

9. A creditor may lawfully en- 
ter a detainer againſt his debtor, 
who is in fact retident within the 
walls of a priſon, though he be 
not there as a priſoner, Tilt inſen 
wy. Jaques, 670 


| 


10. And a perſon in cuſtody 
under an attachment for non-pay- 
ment of coſts, may be charged with 


an execution in a different action. 


Bonafous v. Schoole. 679 
11. The junior clerk of the 
kitchen to the king is privil ged 
from arreſt, being ſervant of the 
king. Bartlett v. Hebes. 677 
12. But an indictment will not 
lie againſt an officer of the palace- 
court tor arreſting a perſon, not of 
the king's houſehold, within the 
king's palace, againſt whom a writ 
has iſſued out of that court, though 
no leave to make the arreſt has 
been obtained trom the board of 
green-cloth. The King v. Stobb:. 
671 

13. The Court will not dif. 
charge a perſon in cuſtody, becauſe 
he was arreſted while attending 
commiſſioners of bankrupt to prove 
a debt. Kinder v. Wilkams. 674 
14. But the court of common 
p'eas have laid down this general 
rule, viz, That all perſons who 
have relation to a ſux, which call 
for their attendance, whether they 


be compelled to attend by procels- 


or not (in which number, bail are 
included), are entitled to privilege 
from arrelt, endo et reduends, pro- 
vided they came bona fide. Metin; 
v. Smith. 074 
15. The clauſe in the flat. 32 
Geo. 2. c. 28. F 1. which pre- 
vides that no perſon arreſted tha! 
be carried to priſon within twenty- 
tour hours, relates only to perions 
arreſted on meine proceſs. Evan 
ve Ale ius. 675 
16. A defendant arreſted on da- 
turday, was diſcharged on the fame 
day, the ſheriff not knowing that 
at that time there was a detainet 
lodged in his office; this being dif- 
covered, the detendart was aricltud 
on the next day, Sunday; held ut 
he ought to be diſcharged out ot 
euſtody, 


havin 
the d 
gain 
vit. 


18 


reſtec 


Was 
but © 
and f 
Barr 
19 
to ba 
in N 
proce 
defer 
coun 
demd 
Hur 
20 
the 
Cann 
for t 


privi 
tour 
mar] 
the | 
the 
act, 
hd av 
{hall 


nor 


tody 
bay- 
with 
ion. 
670 
the 
ged 
the 
67x 
nor 
CC 
t of 
the 
writ 
ugh 
has 
| of 
bb. 


A TABLE OF THE PRINCIPAL MATTERS. 


to the ſtat. 29 Car. 2. c. 7. 
Atkinſon v. Jameſon. 

17. The defendant having been 
arreſted for Sol. on a teftatum ca- 
dias into Surrey, gave to the plain- 
tiff a draft for 451. ſaying it would 
be immediately paid, and agreed to 
meet the plaintitf a few days after- 
wards to ſettle the remainder of the 
debt, on which the plaintiff agreed 
that the defendant ſhould be diſ- 
charged out of cuſtody. The draft 
was dilhonoured, the defendant 
having no effects in the hands of 
the drawee ; held that he might be 
„gain arreſted on the ſame athda- 
vit. Puc!ford v. Maxwell. 676 

18, A defendant cannot be ar- 
reſted by an officer whofe name 
was not originally m the warrant, 
but only inſerted after it was ſigned 
and ſealed by the ſheriff. Honſin v. 
Barrow. 676 

19. The defendants were held 
to bail by proceſs out of the court 
in New York, and the plaintitts 
proceeded to judgment there. The 
defendant Murray coming to this 
country, was arreſted for the ſame 
demand; held regular. Maule v. 
Murray. 677 

20. If a perſon be arreſted after 
the writ is returnable, the officer 
cannot legally detain him (though 
for the ſhortelt time) till the writ 
be continued. Loveridge v. Plaiſ- 
tw. 077 
21. In this caſe, the plaintiff had 
ſued out. a bailable attachment of 
privilege, and renewed his proceſs 
tour ſeveral times, but without 
marking it to be an alias or pluries; 
the laſt proceſs was taken out after 
the paſſing of the bank-mdemanity 
act, which requires, that in all at- 
tidavits to hold to bail, the plaimiff 
thall add, that the defendapt has 
not tendered the amount of the 


euſtody, the arreſt being _— 
676 


—— 


$25 


debt in bank-notes ; held that this 
was not neceſſary, becauſe what 
was once regular cannot be made 
irregular by an act [ 
intervening. Crooks v. Holdich. 677 

22, An attachment for non-per- 
formance of an award is' only in 
the nature of a civil execution, and 
the party cannot be arreſted there- 
on on a 1 Rex v. Myers. 669 

23. So of an attachment for non- 
payment of coſts. Ibid. 

24. Therefore, where one who 
had been convicted of a penalty, 
under a penal ſtatute, was appre- 
hended on a Sunday for non-pay- 
ment of the forfeiture ; the arreſt 
was held illegal. | Lid. 

25. If 4. having been robbed, 
ſuſpect B. and take es and deli- 
ver him into the charge of a con- 
{table preſent, B. if innocent, may 
maintain treſpaſs. againlt 4. Stone- 
houſe v. Elliot. 15 


ARSON. 


1. Arſon may be committed by 
ſetting fire to a priſon, the entrance 
to which is through a dwelling- 
houſe. The King v. Donnevan. 

678 

2. But a tenant from year to 
year is not guilty of arſon b 
burning the houſe of which he is 
in poſſeſſion; but if by tiring his 
own houſe he thereby burn the 
houſe of another, he is guilty of 
the crime. Rex v. Pedley. 678 

3. In both of theſe actions. 
which were brought upon the ſtat. 
9 Geo. 1. c. 22. to recover ſatiſ- 
faction for ſome ſtacks of oats and 
4 barn, which were laid in the de- 
claration to have been feloniouſly 
ſet on fire in the night by perſons 
unknown, the plaintiffs had ver- 
dicts: and it was afterwards moy- 
ed, in arreſt of judgment, that it 
ſhould have been laid to have been 

| done 
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fone yolawfally, or wilfully, and 
maliciouſly ; but, as in this parti- 
guhar offence, the words wilfull 
and maliciouſly are omitted, — 
expreſſed as to every prec ding and 
every ſubſequent offen ce mentioned 
in t ie ſame clau'e, the Court held, 
that they need not be laid in the decla- 
ration which my follow the words 
of the ſtatute, however imperfectly 
expreſſed. Allan v. Hundred of 
Kirton, and Simpſon v. Hundred of 
Lſpwardhern in Lincolnſhire. 681 
4. Setting fire to a parcel of un- 
threſhed wheat is not — pag with- 


in 9 Geo. I. c. 22. The King v. 
Judd. 682 
ARTICLES. 

See AGREEMENT. DEBT. 
CovenanrT. 


ARTICLES OF THE PEACE. 

1. Upon articles of the peace 
exhibited, the Court have the power 
of requiring bail for ſuch a length 
of time as they ſhall think neceſ- 
ſary for the preſervation of the 
peace, and are not confined to a 
twelvemonth. The King v. Bowes 


653 
ARTIFICERS. 


1. Where a defendant has been 
convicted of enticing and ſeducing 
artificers Mm the manufactures of 
this kinzdom into foreign ſervice, 
there is no diſcretion left in the 
Court; the punithinent directed in 
the act being peremptory. Rex % 

ter. 6 
ont © ASSAULT. S 

1. The declaration in afſault and 
battery cannot lay the offence on 
a day certain, and on divers other 
days and times, from and between 
that day and, &c. Micheli v. Neal, 

160 


et ux · | 
2. Where the action is by bill 


in the king's bench, the oftence 
C 


ſhould be _ fully and poſi- 
tively, and not by 


| as, whereas, A. B. on ſuch a day, 
made an aſſault, &c. V bite v. 
Shaw. 160 
3. In an action of aflault and 
battery, wherein the declaration, 
after ſtating the afſauit, ated in 
the ſame count, that the defendant 
then and there tore, rent. ipoiled, da- 
maged, and deſtroyed the clothes of 
the plaintiff, the jur found a ver. 
dict for the plaintiff, with 18. di- 
mages, and they alto found, upon 
being aſked by the judge, that the 
clothes were torn in conſequence 
of the beating; and it was held that 
the rule is, that wherever: the teat- 
ing of the plaintiff's clothes is 
merely conſequential to tlie beat- 
ing, the plaintiff is not entitled to 
more coſts than damages, unleſs 
the jury find to the amount of 4058. 
damages. Coterill v. Telly. 160 
4. And the adding to the count, 
for an aſſault, that the defendant 
then and there tore the plaintiff's 
clothes, is only an aggravation and 
part of the aſſault, and will not, on 
a general verdi& for the plaintiff, 
entitle him to full coſts. Mears v. 


Greenaway. 161 
5. The like point. Lectwocd v. 
Standard. 162 


6. If the defendant juſtifes, and 
there is a verdict for the plaintiff, 
the plaintiff is not entitled to full 
coſts, unleſs the juſtification b. 
both of the aſſault and battery. Page 
v. Creed. 162 

7. But if the defendant plead the 

eneral iſſue, and a juſtification to 
- whole, and the plaintiff obtains 
a verdict with damages under 40s. 
the plaintiff is intitled to full coſts, 
Smith v. Edge. 162 


See alſo TRESPASs. 
ASSIGNMENT. 


1. If a leſſee of tithes covenants 
for himſelf, and his aſſigns, thut he 
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the pariſh have any part of the 
tithes, this covenant runs with the 
tithes, and binds the aſſignee of ſuch 
leſſee. Bally v. Wells. 685 

2. The aſſignee of a leaſe is not 
liable to anſwer to the leſſor for 
any breach of the cove!.ants be- 
fore the aſſignment. Sz. Saviour's 
church-wardens '. Smith. 408 

3. A Mrs. Moore, as exccutrix 
of her huſband, was ſolely entitled 
to dig and ſearch for lead and lead- 
ore, and her agent ſigned a writ- 
ing upon plain paper without 
ſtumps, and thereby let or ſet to the 
plaintiffs a plat of ground. The 
plaintiffs did agree to pay to Mrs. 
Mare, or her agent, every ſixth 
pig of lead, &c, held that this 
writing was no leaſe, becauſe no- 
thing was reſerved to Mrs. Moore ; 
vor an aſſignment, becauſe it was 
not by deed. Harter and anther 
v. Birkbeck and another. 686 

4. Held that the aſſignment of a 
term may be by a note in writing, 
without either ſeal, delivery, or 
ſtamps. Beck on the dem. of Fry, 
v. Philips. 687 

5. In an action of covenant for 
not repairing certain premiſes, the 
declaration ſtated in ſubſtance, 
& That one Thomas Grice demiſed 
the premiſes in queſtion to the de- 
fendant, for a term of twenty-one 
years, and afterwards the fee- ſimple 
of the ſame premiſes were by deeds 
of leaſe and releaſe duly conveyed 
to 70%n Scott and Robert Scott, and 
the heirs and aſſigns of Robert 
Keott for ever; but nevertheleſs in 
trult for the ſaid Fohn Scott, his 
heirs and aſſigns for ever: con- 
clading (without averring the death 
of Robert Scott), by means of which 


ſaid premiſes, the ſaid Fohn Scott | 


became, and was and ſtill is ſeiz- 
ed of, and in the ſaid reverſion in 
his demeſne as of fee; held that 


Jebn Scott having declared on 
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a covenant made with John and 
Robert Scott, and ſuppoſed himiclt 
capable of uſtainiag an action 
alone for the breach of it, this is 
wrong. Scett v. G 9: den, 683 

6. Plicre is no fraud in the aſ- 
ſiguee of a term aſſigning over his 
intereſt to whom he pleaſes, with a 
view to get rid of a leaſe, although 
ſuch perton neither takes actual 
poſſeiſion; nor receives the leaſe, 
Taylor v. Shum. 692 

7. A leaſe may be aſſigned to a 
ſeme covert, and is good unleſs the 
huſband diſſent. Bernfather v. Fer- 
dar. 413 

8. If a term is aſſigned by way 
of mortgage, with a clauſe of re- 
demption, che leſſor cannot de- 
clare againſt the mortgagee in co- 
venant as aſſignee of all the eſtate, 
right, title, intereſt, &c. of the 
mortgagor, even after the mort- 
gage has been forſeited, unleſs the 
mortgagee has taken actual poſſeſ- 
ſion. Raton v. Jagues. 410 

G. But under an abſolute aſſigu- 
ment of a term, the aſſignee may 
be ſued on the covenants before he 
has taken actual poſſeſſion. Haller 
v. Reeves. 411 

10. The aſſignee of a term de- 
clared againſt as ſuch, is not liable 
for rent accruing after he has aſ- 
ſigned over, though it be ſtated 
that the leſſor was a party execut- 
ing the aſſignment, and agreed, 
thereby that the term which was 
determinable at his option ſhould 
be ablolute. Chancellor v. Poole. 412 


ASSUMPSIT. 


r. A general indeb:tatus aſſump- 
fit will lie for copyhold fines. 
Whitfield v. Hunt, 253. Evelyn v. 
Ckichefter, 254. Aſile v. Grant, 255 

2. Alſo a general indebitatus aſ- 
ſumpſit will lie for tolls. Seward v. 
Bal er, 255. Mayer of Yarmouth v. 
Eaton, ” 

3. Allo 
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3. Alſo for wharfage. Stephens 
v. Ceſtar. 258 
Likewiſe for harbour duties, 

Pole v. Johnſon. = -_ 
5. Afſumpfi: will lie for the i 
ſignee of a reſpondentia bond, the 
obligor having before hand engaged 
by indor:ement to pay the money to 
any aſſignee. Fenner v. Mears. 323 
6. A private aCt of parliament 
gave power to commiſſioners to di- 
vide common fields, and to make 
ſuch orders and regulations as they 
ſhould think fit; they awarded that 
all proprietors of lands allotted to 
them, which had been ploughed or 
manured nce any corn had been 
Teaped, ſhould pay to the perſon 
who had manured or plougied it, 
45. an acre: general indebitatus aſ- 
ſumpfit was held to lic for it. Bell 
v. Burrows. 257 
7. If a defendant be under a moral 
obligation to do any act, and pro- 
miſes another payment for doing it, 
aſfſumpfit will lie. As for inſtance, 
an action may be brought by an 
apathecary againſt the overſeers 


of , pariſh for (he cure of a pau- 


per. JYatſon v. Turner. 200 
8. So aſſumpſit will lie for nurſ- 


ing a baſtard child, put out by the 


mather's uncle. Scott v. Neſſon. 261 
9. Alſo, this action may be main- 
tained by the wife's father againſt 
the huſband, to recover the money 
which he expended after her death, 
in defraying the expences of her fu 
neral, Tentins v. Tucler, 201 
10. So alſo, in the inſtance of goods 
being diſtrained by the commiſ- 
ſioners of land-tax; if a neighbour 
mould redeem the goods, and pay 
the tax for the owner, he may 
maintain ay action againſt the 
owner. Ibid. 
11. But as this action muſt be 
grounded either on an expreſs or 
implied contract, no action can be 


tnaintained for money paid for the 


F 


uſe of another, if it appear to have 
been paid againſt the conſeut of the 
partv. Stokes v. Lewis. 262 

12. Neither can this action be 
maintained upon an unconſcien- 
tious contract. Tc/tons v. Broke, 
263. Plumbe v. Carter. 263 

I 3. Alfo, if the conſideration h 
founded on an illegal and void 
agreement, the action of aſlumyſi: 
will not lie. FF ullis and another v. 
Baldwin, 264. Parſons v. Than- 
fon, 265. Garforth v. Fearm, 27 

14. So alſo, it the attumplit has 
ariſen from any illegal tranſaction, 
the party cannot recover; ſuch as 
ſmuggling tranſactions. Holman and 
another 2323 269. Biggs an 
others v. Lawrence, 271. Ciugs v, 
Penaluna, 271. WWaymel v. Reid. 272 

15. Or upon a charge of per 
centage upon the ſale of an office 
Stacipole v. Earle. 272 

16, But if part of the conttach 
ariſes upon a good conſideration, 
and part of it upon a bad one, ut 15 
diviſible, and the party may recover 
on that which is good. Rob: 1ſon 1, 
Bland. 273 

17. In order to ſuſtain a pro- 
miſe, there muſt be either a damaye 
to the plaintiff, or an advantage 0 
the defendant. Cooke v. Oxley. 203 

18. An afſumpſit will lic, tv 
not paying the conſideration of an 
aſhenment of an uncertain deb. 
Houlſcdlale v. Birchall. 204 

19. Any damage to another, 0: 
ſuſpenſion, or forbearance of his 
right, is a foundation for an under- 
taking, and wil; make it buidog, 
though no actual benefit accrucs 0 
the party undertaking. - Pillars as 
Roſe v. Van Mierap and Heopims, 
294. Hjrael v. Douglas, 290. Gn. 
ley v. Young. 203 

20. An indebitatus aſſumplit i"! 
money lent to the wiſe, at the bc. 
queſt of the huſband, is a ges 
count. Stephenſon v. Hardy, 305 

5 ö 21. Aſſuny!! 
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21. Aſſumpſit is a proper form 
of action, if there has been a pro- 
miſe, although there may have been 
an expreſs warranty. Stuart v. 
Il ilkins. 133 

22. And altliough the warranty 
of ſomething paſt or then exiſt- 
ing. Ibid. 

23. Aſſumpſit for money had and 
received will net lie when the 
money has been paid on a contract 
which the other party contends to 
be ſtill open. Veſton v. Downes. 134 

24. By a navigation- act it was 
enacted, that on a certain day the 
1:2 general meeting of the pro- 
;rietors ſhould be held, at which 
the company ſhould execute deeds 
ender their common ſeal for each 
litin&t ſhare : © which deeds thould 
reſpeRtively veſt a certain ſhare in 
each proprietor.” The plaintiff 
&clared in aſſumpſit againſt the de- 
tndant for not completing a con- 
ct for the purchaſe of fome 
ares, that on a day prior to the 
firſt general meeting, “ he was 
au fully entitled to ſo many ſhares :” 
icld that this was a material aver- 
ment, and the ground of a nonſuit, 
is it could not be proved: the ſhares 
not veſting till after the general 
meeting. Latham v. Barber. 300 

25. It is no bar to an action of 
ſſumplit thit there was a former 
Hon of aſſumplit between the 
ume parties, in which the plaintiff 
covered one demand, and might 
lo have recovered the preſent de- 


mand: if in point of fact the pre- 


ent demand were not the ſubject of 


1quiry in the former action. S. 


n v. Tutop. 
26, Aliter if the preſent demand 


"ere enquired into in the former 


Ibid. 
ATTACHMENT. 


1. Attachment for a contempt 
s granted againit a man, who 
Vol. I. 


ton, 


829 
being a defendant perſonally con- 
ſented (at the trial) to an arbitra- 
tion, and not to bring a bill in 
equity: but after the award, and 
atter the rule of - prius was 
made arule of court, did bring a bill 
in equity for relief againſt the 
award, and very perverſely perſiſt- 
ed, but at length ſubmitted, and 
paid full coſts out of pocket. The 
Court diſcharged him withont any 
tine, rather than ſet a ſmall one for 
lo high an oftence, Rex v. I heeler. 
694. 
2. If the party complained of 
purges himſelf, he ſhall not in 
general have coſts; yet in a caſe 
where the complaint appeared very 
groundleſs and vexatious, coſts 
were ordered to be paid by the 
party complaining. Rex v. Plun- 
Lett. | 697 
The defendant cannot come in 
and acknowledge the contempt, and 
ſubmit to pumihment, before, or 
without anſwering interrogatories, 
unleſs it be in the caſe of a reſcue 
returned. Rex v. El ins. 69 
4. On attachment, the deſendant 
cannot confeſs the contempt and 
receive judgment till after the in- 
terrogatories are filed. Rex v. Eds 
wink and Symmonds. 697 
5. The maſter's report upon an 
attachment cannot be moved for 
on the laſt day of the term, except 
upon extraordinary caſes, and per- 
ſonal ſervice of notice. Rex. v. 
If heeler. | 694 
6. Attachment granted for arreſt- 
ing a plaintiff while attending arbi- 
trators under 2 rule of court, on 
purpoſe to prejudice his cauſe. Rex 
v. Hale. 694 
7. Affidavit of ſervice of rule, 
with an allocatur of coſts, and 
demand made thereot on or about 
ſuch a day, is not ſufficient to obtain 
an attachment, for it might be on a 
Sundave Madbam v. Brett. 518 


3 H 8. It 


| 
| 
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8. If a defendant in a penal ac- 
tion obtain a rule to ſtay proceed- 
iogs on paying a ſum agreed upon 
between him and the plaintiff : for 
nonpayment, the Court will grant 
an attachment. Xing, q. t. v. Clif- 
ton. 693 

9. But upon the common rule to 
diſcontinue on payment of coſts, 
no attachment can lie for non-pay- 
ment. Stales v. Hoodeſon. 693 

10. If an attorney, required to an- 
ſwer the matters of an affidavit, 
ſwear in his exculpation to a ſtory 
highly incredible, although he may 
be liable to an indictinent for per- 


jury, if the facts ſworn to be falſe, 


yet the Court will grant an attach- 
ment. Ihe caſe of Croſsley, Clarke 
and Brierly. 693 

11, The Court will not grant an 
atiachment againſt a peer for not 
paying a ſum of money awarded, 
Falter v. Earl of Groſvenor. 694 

12. Nor againſt a member of the 
Houle of Commons. Catmur v. 
Knatchbull, 94 

13. The whole of the neceſſary 
expence of witneſſes, as well of 
meir going to the place of trial, as 
of their, returning from it; and alſo 
during their neceſſary ſtay there, 
ought to be tendered to them at the 
time of ſerving the ſubpœna: and 
the Court will not grant an attach- 
ment againſt a witnels for not obey- 
ing a ſubpœna, unlels his expences 
have been tendered, Fuller v. Pren- 
tice. 694 

14. The Court will grant an at- 
tachment for an attempt to in- 
fluence the jury. 7he King v. Phil- 
lips, Lucas, and Gibſon. 694 

15. In this cafe, the Court grant- 
ed an attachment againſt a bailitt, 
for refuſing to make an affidavit of 
the ſervice of a ſubpœena upon one 
H. L. to appear and give evidence 
before a grand jury, in order to 
tound à motion tor au attachment 


ö 


—_——— — 


| 


for his not appearing. The King x. 

wage. | 695 

10. But the delivery of notice of 
action purſuant to a penal ſtatute 
is no commencement of a ſuit, ſo 
as to ſubject the plaintiff or his 
agent to an attachment for miſh-- 
haviour previous to the ſuing out ot 
the writ. Gordon v. Potis. 606 

17. The Court will not grant an 
attachment againſt a ſheriff for ucy - 
lecting to take a replevin bond, 
The King v. Lewis. 696 
18. An attachment granted 
the firſt inſtance againſt the coro- 
ners for not attaching the ſheriff; 
and the attachment was ordered tv 
be directed to eliſors, Andrews v. 
Sharp. 6900 

Ig. The like done. The Ain 


| V. Peckham. bqo 


20. An attachment granted agaiilt 
a tenant in poſſeſſion, for not de- 
livering up poſſeſſion. Davies cv 
dim. Povey v. Doe. 656 
21. Held that a motion for an 
attachment in the courſe of a civil 
ſuit, ought to go on the crown tide 
of the Tos and the affidavits be 
intitled, „ the King againſt the 
party to be attached.“ The King 
v. Sheriff of Middleſex. bah 

22. But afterwards, the practice 
was found to be otherwiſe: and the 
rule was declared to be, that till the 
attachment iſſues, every thing mull 
| paſs on the civil fide of the Court: 
and afterwards on the crown fide. 
IVand v. I! ebb. 649 

23. After attachinent granted, 
aſhdavits to be inititled, 7/ 
King v. Sheri 4 Nliddlefex. 600 

24. When a defendaut is broiyint 
up on attachment for reſcuing pa- 
{ons arreſted on a warrant for ob- 
ſtructing exciſe-officers, it is the 
practice to put the defendant to an. 
ſwer interrogatories, unleſs . 
proſecutor wave putting them, 21 
in that caſe the Court will pal 
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udement. 
"Wo 


The King v. Hirſl:y. 
097 
25. The rule for giving two days 
notice of bail does not extend to 
ntachments; nor is any juftihca- 
tion uecefſary. The King v. Hall. 
698 

20. One in cuſtody upon an at- 
tichment for non-payment of coſts 
under the ſtat. 5 & 6 W. and A. 
c. 11. & 3. may be diſcharged un- 
der the Lords“ Act, 32 Ge. 2, 
c. 28. § 13. The King v. Stokes. 698 
27. The ſtat. 5 V. M. c. 11. 
3. has always been underſtood to 
mean that the ten days muſt elapſe 
before the attachment can be grant- 


ed. The King v. Ireland. 698 


See alſo ArrIpAVIT, No. 14. 
15. AWARD, No. 7. 8. 9. 10.11, 
23. 24. 29. BAIL, No. 57. 


ATTACHMENT FOREIGN. 
1. In a judgment on a 2 


attachment, it muſt appear that the 
party was ſummoned. Fifher v. 
Lane. 699 

2. Money awarded under a rule 
of reference at niſi privs made a 
rule of Court, cannot be attached. 
Grant v. Hawding. 700 

3. So money due upon the 
maſter's allocatur cannot be at- 
tached. Coppell v. Smith. 701 

3. Where the plaimiff and the 
Curuiſhee are one and the ſame 
perton, he muſt ſhew the conſi- 
deration of the judgment of which 
he himfelf is to have the advantage; 
but where the defendant had ſtated 
the cuſtom to be, that © if any per- 
en be or hath been indebted, &c.“ 
it was held bad; becauſe it neither 
averred that the Cefendant in the fo- 
eign attachment was indebted to 
tie plaintiff, nor that the debt aroſe 
within the citr. Morris v. Lud- 
am, : 701 


ATTORNEY. 


1. An attorney does not loſe his 
privilege by accepting a bill of ex- 
change. Comerford v. Price. I 

2. An attorney has no privilege 
againſt the court of conſcience in 
London. Silk v. Rennet. 717 

3. An attorney has privile-e to 
keep the venue in Middleſex when 
plaintiff, but not to change it 
thither when he is defendant. Pope 


v. Redfearn. 716 
4. The like point Tearaley v. 
Roe. 716 


5. Neglecting to charge the de- 
fendant being in cuſtody, with 3 
declaration within two terms, by 
which omiſſion the defendant ob- 
tained his diſcharge, is liable to an 
action by the plaintiff; but the 
court will not proceed againſt him 
in a ſummary way : It ought to be 


1 , 
left to a jury as to 1 of 


the damages. Pitt v. Yalden. 40 
6. The privilege of an attorney 
is the privilege of the court he be- 
longs to; not his own perſonally, 
Mayor of Norwich v. Berry. 721 
7. His privilege continues no 
longer than he remains an acting 
attorney of his court. Vid. 
8. His privilege exempts him 
from ſerving ſhenff of his corpo- 
ration, though he was reſident in 
the corporation before, and when 
he was admitted an attorney. Id. 
9. Attornies admitted on ſpecial 
circumſtances. Fletcher's caſe, 702. 
Carter's caſe, ibid. Blunt's caſe, 703 
10. Attorney ſtruck off the roll 
under very hard circumſtances, 
where it appeared that he had not 
in fact ſerved for five complete 
years. Ex parte Hill. 703 
11. Rule made on an attorney 
late deputy ſteward of a, manor, to 
deliver up the court books to the 
principal ſteward. Marſball's ** 
72 


3H 2 12. On 


* 
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12. On an attachment of privi- 
lege ſued in C. B. a precipe mult be 
left wich che prothonotary. Fregatt 
V. Tap/ceit. 71 

13. An attorney admitted frau- 
dulently ſtruck off the roll, and an 
attachment granted againſt the 
maſter, Hill and Hargrave's caſe. 

704 

14. An attorney arreſted by 
ſpecial original out of his own 
court, not ent tled to his diſcharge 
by ſerving the ſheriff with a writ 
of privilege, but muſt plead it / 
pede ſigilli. Crofley v. Shaw, 2 

15. Attormes not privileged 
from ſerving in the militiz. Ger- 
rard's caſe. 722 

16. Where an attorney of one 
court ſues an attorney of another, 
the privilege of that court which is 
firit poſſeſſed of the cauſe ſhall be 
preferred. Danjer v. Berryman. 716 

17. Attormes are exempt from 
the office of conſtable. X. v. Rout- 
ledge. 722 

18, A ſolicitor in chancery mæy 
practice on the cquity ſide of tlie 
exchcquer. Medowecroft ve IIc. 
ros e. 704 

19. A barriſter cannot be ad- 
mitted an attorney. Co/e*s coſe. 702 

20. If an attorney be conv ict d 
of ſel ny, the court will ſtrike him 


off the roll, though he has been 


burit in the hand, and ſuff red im- 
priſonment purſuant to his ſen— 
tence, Breunſalls caſe. 704 

21. A party in a cauſe cannot 
change his attorney without the 
leute of the court. Macpherſon v. 
Roriſon. 704 

22. Ard where the deſendaut 
has changed his attorney without 
Icave of the court, the plaintiff is 
not bound to accept notice of bai. 
Kaye v. De Aſatrss. 705 

23. Payment of the debt to an 
agent in the country, employed to 


ſue the defendant, by the plaintiff's 


—ñ64—w OW  ———— 


attorney, is not payment to the 
pliintifl, though payment to the at- 
torney is. Yates v. Frectleton, 703 

24. An attorney is not bound 
to obey a ſubpoena to appear he. 
fore the grand jury, and give cvi— 
dence upon an indictmem for for. 
gery againſt his client. The King 
v. Dix. 5 705 

25. After verdict an attorney is 


not abliged to inform the opponte | 


ſide of his client's abode, Hloape- 
v. Harcourt. 700 

26. But if a deſemlant's attor- 
ney, who is a ſubſcribing witnefs 
to an agreement, upon which the 
plaintiſt brings his ejectmenit, re 
fule to give evidence of his atteſta- 
tion, upon being ſerved witi a ſub- 
peena for that purpoie, whereby 
the plaintiff becomes nonſuiied, the 
court out of which the record 
ſued, will on motion grant an at- 


| tachn ent againſt im. Doe ex dim. 


—  — —— 


Jupp v. Andrews. 70 


27. And he may be obligd « 
prove his chem havivg {worn, and 
put in an anſwer, upon which the 


latter 1s indicted for perjury. Id.! 


28. So an aitioricy is not It- 
ſtrained by any rule of law from 
giving evidence of a conver fats 


between him and his client, touch— 


ing th: juſtice of his ſuit, after s 
writ of -nquiry executed on an in- 
terlecutory judgment, and: a com- 
promiſe thereupon. Calden v. Au. 
dricd. 700 
29. But this privilege is contin. 
to counſel, ſolicitors, and atturnies. 
when acting in their reſpective 
characters, and cannot be extended 
to others though p: ofcfhonally aud 
conhdentially employed. Vi 
Raſtili. 70) 
30. Attornies cannot be com- 
pelled to deliver up the deeds and 
papers of their clients, till they arc 
paid. V iltins v. Carmichael. 719 
31. An attorney has a hen cn 
lle 
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the money recovered by his client, 
fr his bill of coſts: if the money 
come to his hands, he mav retain 
to the amount of his bill: he may 
ſtop it in tranſitu; it he can lay 
hold of it: if he apply to the 
court, they will prevent its being 
puid over till his demand is fatis- 
ted. IVelſh v. Hole. 710 
32. So alio, an attorney has a 
len for his bill of coſts; on money 
kvied by the theritt, under an cxe- 
cution on a judgment, recovered 
by his client; aud is entitled to 
have it paid over to him, notwirh- 
landing the theritt has had natice, 
tom the party againſt whom the 
execution ilſued, to retain the 
money in his hands; and that the 
court would be moved to ſet atide 
the judgment for irregularity ; and 
notwithſtanding a docket has been 
truck againſt his client, who, after 
be recovered judgment. became a 
bankrupt. Griffin v. Eyles 710 
33. An attorney ordered to deli- 
rer up on oath, all court rolls, deeds, 
papers, and writings; on the party“ 
ging ſuch ſecurity as the maſ- 
ter ſhould approve of, to pay all 
money, that the maſter on reterence 
to him, thould Hnd to be due: and 
the ſum of zool. was ordered to be 
p:1d into the maſter's hands, out of 
which the attorney's demands were 
to be ſatisfied, and that the attor- 
ney ſhould deliver the deeds, &c. 
into the maſter's hands at the fame 
"me ; afterwards, on the maſter's 
zeport that the money was put into 
tis hands, it was ordered, © that the 
pirty giving ſ-curtly to produce 
{ll ſuch parts of the title deeds, &c. 
5 relate to the eſtates in which 
J. B. is intereſted, to the ſaid J. 
H. or his attorney, for their inſpec- 
on, or in any, court, at the ex- 
tence of tne ſaid J. B. the ſaid 
%eds, &c. be dell reed.“ Sir Ri- 


Yard Hughes v. Mayre. 710 | 
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34. If A. recover againſt C and 
C. recover againſt A. and B. the 
court will permit C on motion to 
ſet off the damages which he has 
recovered againſt thoſe obtained by 
A. on his undertaking, that the bill 
of A's attorney in the firſt inſtance 
thall be ſatisfied, he having a lien 
on the judgment for his coſts. 
Alitchell v. Oldfield. 711 

35. So, where there were two 
cauſes between the parties: and in 
the fiſt the plaintiff obtained a 
verdict; and in the ſecond was 
nonſuited. A rule to ſhew cauſe 
why the coſts of the nonſuit ſhould 
not be deducted from the ſum given 
by the verdict in the firſt cauſe; 
was made abiolute, with a reſerva- 
tion of the attorney's lien. Mor- 
land v. I afhly. 712 

36. If a defendant's attornev, 
after notice from the plaintiff's at- 
tornies not to pay money to the 
plaintiſt himſelf, becauſe their bill is 
not ſatistied, pay the whole ſum to 
the plaintiff himſelt, he will be li- 
able to pay it over again. Read v. 
Dupper. 712 

37. In B. R. the attorney has a lien 
upon the colts and damages reco- 
vered, and has a right to have ſuch 
lien fatished in the firſt inſtance, 
before any other lien that the party 
may have; but in the court of 
c \mmon pleas, the attorney has 
only a lien ſubject to the equitable 
claim againſt his client. Randle v. 
Fulier, 713. Barker v. B aham, 
714. Scheele v. Koble, Lett, and 
Byrne, 515. Nunez v. Modigliani, 
715. Dennie v. Elliatt, Hill and 
another 715 

38. An attorney plaintiff cannat 
ſuc an attorney defendant by at- 
tachment of privilege, and hold 
him to bail: if he do, the defen- 
dant may plead his privilege in 


\ abatement, or the court will in a 


ſummary way, upon motion, ftay 


$H3 tile 


— ———— — 


234 


te proccedings, but without coſts. 
Barber v. Palmer. 716 

39. An attorney plaintiff may 
ſrze by common proceſs, and in- 
dorſe his own name on the copy 


as the attorney; and he may aſter- 


wards alſo declare by another at- 
torney 3 Jac fon v. Barnard. 716 
40. lhe plaintiff, who was an 
attorney, having ſued by his at- 
tachment of priviiege, was non- 
ſuited, and afterwards taken upon 
a ca. ſa; for the coſts returnable on 
a general return. On a motion 
on the behalf of the plaintiff to 
ſet ſidle the ca. ſa. as irregular, not 
being returnable on a day certain, 
and ancther motion on the behalf 
of the defendant to amend: the 
Court were clearly of opinion, 
that the ca. /a, was well enough. 
Perret v. Hele. 716 
41. When an attorney ſues by 
attachment of privilege, his name 
need not be inſerted on the writ. 
Fields v. Leven. 717 
42. An attorney is nat liable to 
be tued in the Middleſex court 
of conſcience. /}iltfhire v. Lloyd, 
. 

43. Where the plaintiff is an at- 
tornev, the defendant is not en- 
titled to the benefit of 23 Ges Jo c. 
23. though reſidem within the ju- 
riſdiction of the county court. 
Hu and another v. Fordan. 718 
44. In aſſumpſit, the defendant 
pleaded his privilege as a both 
clerk in chancery : replication, that 
the de endant was diſcharged out 
of priſon on the inſolvent dehtors? 
ac, and aſhrned his office to the 
clerk of tlie peace: to this the de- 
jendant demurred generally, and 
he plaintiff joined in demurrer ; 
the caſe was twice argued; held 
at privileged not being in actual 
practice, Goldſmith v. Beynard. 
718 
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- 45. Whether the above office 
was afſhynab'e or not, doubted, 
18 

46. The privilege of an 3 

is confined to the time of iſſuing 
the proceſs, and cannot commence 
ſubſequently and protect him at the 
time of the arreſt. Brozke and other: 
v. Bryant. 718 
47- The like point. Dyſen v. 
Birch. 719 
49. A bill may be filed againſt 
an attorney in the vacation. Co. 


merſord v. Price. 72 
49. The like point. Lane v, 
heat. 729 


52. The like point. Mag born, 
v. Fields. 720 
51. And if a bill be filed againſt 
an attorney in the vacation, the 
day of filing it may be inſerted in 
the memorandum. Ded/worth v. 
Bowen. 720 
52. Although part of an attor- 
ney's bill be for conveyancing, and 
parliamentary buſineſs, the maſter 
has power to tax the whole. Anony- 
mous. 722 
53. So alſo an agency bi!l miy 
be taxed by the maſter. Dixan v. 
Plant, 723. Ex parte Bearcrift, 
123 

54. Aſter an attorney's bill has 
been delivered a month, and no ap- 
plication has been made to have 
taxed by the m»ſter, the defendant 
will not be permitted to queſtion 
the reaſonableneſs of the items be- 
fore a jury. Filliams v. Friti. 
723 

88. The bill of an attorney 
cannot be taxed at the trial of an 
action brought upon it, nor after 
verdict. Hzoper v. Jill. 724 
50. But an attarnev's bill may 
be taxed aſter action brought, ard 
at any time before verdict or judg- 
ment, unleſs the money has been 
paid. Shaw v. Piciering. "24 
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57. And an attorney may ſet off 
the amount of his bill, although it 
may not have been delivered a 
month. Martin v. Winder. 290 
58. An attorney's hill for fees, 
all of which are due for buſineſs 
at the quarter-ſeſhons, may be re- 
ferred to the maſter to be taxed, 
Ex parte ///lliams. 724 
9. Not neceſſary to deliver a 
bill n done at the ſeſſions. 
Stephenſon v. Taylar. 725 
60. Decided otherwiſe. Clarke 
v. Donovan. 725 
61. Theſe articles, © attending 
and taking inſtructions to com- 
mence an action, 6s. 8d.; draw- 
ing and engrofling affidavit of debt, 
and duty, 6s. 7d.; attending you to 
get ſworn thereto, 38. 4d. ; paid for 
oath, 1s. Render it neceſſary 
that the bill ſhould be delivered 
to the defendant a month he- 
tore action brought. JF inter v. 
Payne. 25 
62, The attorney after deliver- 
ing the bill took it back again; 
held that it ſhould have been left. 
Brocks v. Maſon. 720 
63. To maintain an action by 
one attorney againſt another, for 
butineſs done by the plaintiff for 
the defendant before the defendant 
became an attorney ; it is not ne- 
ceſſary for the plaintiff to leave his 
bill ſigned with the defendant. Ford 
v. Maxwell, 720 
64. And the delivery of a former 
bill is concluſive evidence againtt 
an encreaſe of charge on any of 
the items contained in it. Loveridoe 
r. Bat ham. 726 
65. An attorney cannot practice 
in an inferior court, if he is not an 
attorney of a ſuperior court; and 
if an attorney do any thing wrong 
any where, quatenus attorney, the 
Court will interfere, Evans v. 
P_— 726 


66. But the court will not upon | 
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motion in a ſummary way compel 
an attorney who has made a fatal 
miſtake to -indemnify his client. 
Barker v. Buther. 726 

67. If A. be indebted to B. and 
upon being ſued, pay ſuch debt to 
the attorney of a perſon ſuing in 
B's name, but without his autho- 
rity, A. is notwithitanding obliged 
to pay B. again, who may recover 
it in an action for money had and 
received; and A's remedy is againſt 
the attorney who truſted to the 
counterfeited warrant of attorney 
from B, although he conceived 
that he was acting under the real 
authority of B. Robſon v. Eaton. 

68. The undertaking of the de- 
fendant's attorney, in order to pro- 
cure the diſcharge ot the defendant, 
to put in bail or pay the debt, it 
made to the plaintiff, aud not to 
the ſheriff, is not within the ſtatute 
which avoids all undertakings made 
for a priſoner's diſcharge, except 
bail-bonds. Rogers v. Reeves. 543 


AVERMENT. 


1. In debt upon a bond for the 
payment of a ſum of money; an 
averment that the bond was made 
upon a wicked and corrupt agre2- 
ment, not apparent on the bond it- 
ſelf, adjudged to be admiſſible and 
good in pleading. Cullins v. Blan- 


tern. 329 
AVOIDANCE. 
See ADVOWSOR, 
AUCTIOV. 


1. Not within the ſtatute of 
frauds. Simon v. Matti vos. 563 
2. Auctioneer liable to the bid- 
ders action for depoſit, where the 
bidder has ſufficient reaſon not to 
proceed. Burronugh v. Skinner. 236 
3 But upon a contract for a 
purchaſe, it the title proves bad, 
and the vendor is, without fraud, 
incapable of making a good one, 
3 H T che 
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the purchaſer is not entitled to any 


damages for the fancied goodnels 
of the bargain, which he ſuppoſes 
he has loſt; the return of the de- 
poſit with intereſt and coſts, is all 
that can be expected. Flureau v. 
Thornhill. 236 

4+ An action does not lie againſt 
an auctioneer. for ſelling an article 
at the higheſt price bid for it, con- 
trary to tlie owner's expreſs direc- 
tions, not to let it go under a larger 
ſum; for ſuch directions are a 
fraud upon real bidders. Bexwell 
v. Chriſtie. 137 

5. So, if the owner of property 
put up to ſale by auction ſecretly 
employ puffers to bid for him, it 
is a deceit on the real bidders; and 
the higheſt bidder cannot be com- 
pelled to complete the contract. 
Howard v. Cafe. 138 

6. And a bidder at an auction 
may retiect his bidding any time 
before the hammer 1s down. Payne 
v. Cave. | 140 

7. And thc verbal declarations 
of an auQtioneer at the time of the 
ſale are not admiſhble in evidence 
againlt the printed conditions. 
Gunnis and others v. Erhart. 140 

8. An auctioneer emploved to 
ſell the goods of a third p rſon by 
auction, may m intain an action 
for goods ſold and delivered ag inſt 
a buyer, though the ſale was on 
the premiſes of the owner, and the 
goods were known to be his pro- 


perty. Williams v. Millington. 297 
AUTHORS. 


1. The queſtion reſpecting their 
copy-riglit intereſt conſidered and 
decided. Millar v. Taylor. 116 

2. The author of any book or 
literary compolition cannot, after 
printing and publ:thing the ſame, 
maintain an aCtion againſt an 
perſon who may reprint and {ell the 


* 


| 
| 
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ſame, without his conſent, except 
ſuch action be tou ded on the ſta- 
tute 8 Aun. c. 19. and on the terms 
and conditions preſcribed thereh:;, 
Millar v. Taylor. 117 

3. At common law, an author 
of any book or literary compoti, 
tion, had the ſole riglit of firſt 
printing and publiſhing the ſame for 
ſale, and might bring an aCticn, 
againſt any perſon who printed, 
publiſhed, and ſold the ſame, with- 
out his conſent. The law did no: 
take away his right, upon his 
printing and publiſhing ſuch boo! 
or literary compolition ; and no 
perſon might afterwards reprint and 
{ell for his own benefit, ſuch bock 
or literary compolition àgainſt the 
will of the author. The author's 
aCtion at law is taken away by the 
ſtatute 8 Ann.; and an author, by 
the ſaid ſtatute, 1s precluded from 
every remedy, except on the toun- 
dation of the ſaid ſtatute, and on 
the terms and conditions preſcribe! 
thereby. The author of any li- 
terary compotition and his 4ibgns, 
had the ſole right of printing and 
publiſhing the lame, in perpetutty, 
by the common law. But this 
tight is impeached, reſtrainech and 
taken away by the ſtatute 8 Arn. 
Haonalaſou v. Becket. & al. dom. 


proc. 117 


4. And it is ſettled, aud not nov 
to be controverted, that Jiterar) 
coi poſitions, in their origina1 tae, 
and the incorporeal right of e 
publication of them, are the he 
vate and excluſive property ot it 
author; and that they may eve! 
be retained ſo; and that it iy 
are raviſhed from him before p - 


lication, trover or treſpaſs lics, 


Millar v. Taylor. | 140 
AWARD. 
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umpire in his deed of umpirage, it 
is only ſurpluſage, and the deed is 
good. Soulſby v. Hodgſon. 735 

2. If two partners reter all mat- 
ters in ditference between them, the 
arbitrator may diſſolve the partuer- 
ſhip. Greer v. Waring. 735 

3. Indorſement on an award un- 
ſtampeddl is a ſufficicut authority to 
a third perion to demand the money 
awarded, Longman v. Holmes. 726 

4. On a retcrence of ali matters 
in dliflerenc? in this cauſe, if the 
arbitrators award general releaſes, 
the award is good as to the mat- 
ters referred, but void as to the re- 
ſidue. Pic'ering v. I/atſon. 728 

5. An award may be good in 
part, though bad 1a part. 
Smith, 727 

6. The ſame point, that an 
award may be good in part, and 
bad in part. Addijon v. Grey. 728 

7. A motion to ſet alide an 
award muſt be mad before the laſt 
day of the next term after ſuch 
award is publiſhed ; otherwiſe it is 
too late ; and an attachment tor the 
non-performance of it may iſſue. 


Freame v. Pinneger. 728 
8. The like point, Zachary v, 
Shepherd. 729 


9. But upon an application for 
an attachment for non-pertormance 
of an award, it is competent to the 
parties to object to the award for 
any illegality apparent upon the 
tace of it, althougi the time limited 
by the ſtatute tor avplying to the 
Court to ſet atide the award is ex- 
pired. Pedley v. Goddard. 729. 

10. And it an award be made on 
an improper ſtamp, and no appli- 
cation be made to entorce the 
award, the Court will not hear any 
motion to ſet it alide, for the award 
may be rendered a valid inſtrument, 
by procuring the proper ſtamp, and 
paying the penalty for it: and the 
ward in ſuch a ſtate may be con- 


Fox v. | 


ſidered as a nullity, and ſo not the 
oliject of any motion at all. Preſ- 
ten v. Eaſtwood. 731 
11. A ſubmiſſion to arbitration 
had been made a rule of court, but 
the arbit:ator not having proceeded 
within the time limited, one John 
Hurd, and Robert Hurd, who were 
the real parties in the cauſe, Owen 
being only a nominal- plaintiff, 
agreed to a ſecond arbitration, 
which was not made a rule of 
court; and for not obeying the 
award made by the ſecond arbitra- 
trator, an attachment was moved 
for; but refuſed, the ſecond re- 
ference not having been made by 
the parties on the record. Owen v. 
Hurd. 731 
13. A ſubmiſſion to arbitration 
of all matters in difference between 
the parties in the cauſe is not con- 
tined to the ſuhjeCt-matter in the 
particular action then depending, 
but will extend to croſs-demands 
between the parties, though not 
pleaded by way of ſet- off; and the 
colts being to abide the event, 
makes no difference: but a refer- 
ence of all mattters in difpute in 
the cauſe between the parties is 
confined ſolely to the matters in 
diſpute in that trial. Malcolm and 
another, aſſignces v. Fullarton. 732 
14. But an award made upon a 
reference of all matters in differ- 
ence between tlie parties, does not 

preclude the plaintiff from ſuin 
upon a caule of action ſubſiſting 
againſt the defendant at the time of 
the reference, upon proof that the 
ſubjeEt-maiter of ſuch action was 
not laid before the arbitrators, nor 
included in the matters referred. 
Reeves v. Farmer. 733 
15. The Court have no au- 
thority under the ſtat. ꝙ & 10 . 3. 
c. 15. (which gives juriſdiction iu 
this caſe), to make a verbal agree- 
[nent by the parties to refer all mat- 
ters 


ters in difference, a rule of court. 


Anſell v. Evans. 34 

16. That the arbitrator had not 
examined the witneſſes on oath is 
not ſufficient to ſet an award aſide, 
unleſs he was deſired to examine 
on oath. Ridoat v. Pye. 734 

17, So, where an umpire made 
his award on the relation of the ar- 
bitrators, without re-examining the 
witneſſes: as no application was 
made to the umpire to examine the 
witnefles before the award, it was 


held well enough. Hall v. Law- | 


Fence. 734 

18. And it is no ground for ſet- 
ting aſide an award, that one of the 
detendant's witneſſes was re-exa- 
mined by the arbitrator aſter the 
evidence was cloſed on both ſides, 
and the plaimiff's attorney gone, 
though the witneſs gave a teſli- 
mony different from that which he 
pave before, and by which the ar- 
bitrator confeſſed his judgment was 
influenced. Atkinſon v. Abrabam. 734 

19. The power of awarding 
coſts is neceſſarily conſequent on 
the authority conferred upon the 
arbitrator; and arbitrators may 
elect an umpire the inſtant they be- 
gin to take the matter into conſi- 
deration. Roe cx dim. Mood v. Doe. 

20. On a diſpute 1 9 
landlord and two tenants, who had 
occupied a farm at ſeveral times, 
tlie parties jointly agreed with the 
plaintiff that they would abide by 
the award, &c. held that though 
it was reaſonable that each ſhould 
make ſatisfaction for the time each 
occupied, yet by the terms of this 
agreement they had promiſed jointly 
and ſeverally, which made them re- 
ſponhble the one for the other, 
Manſell v. Burredge and Roberts. 736 

21. The Court will, on a mo- 
tion, in the firſt inſtance, without 
a rule to ſhew cauſe, give leave to 
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| enter up judgment, on a verdid re. 
duced by an award. Higginſon v. 
Neſbitt. 737 

22. But the Court will not grant 
an attachment for — Amy 
ance of an award, pending an ac- 
tion brought on the award, nor al- 
low the plaintiff to waive the ac- 
tion, in order to apply for the 
attachment. Badley v. Loveday. 77) 

23-It an arbitrator award among 
other things, that each party ſhall 
pay a moiety of the coſts of the 
arbitration, and of making the ſub. 
miſhon a rule of court, and one 
party, in order to get the award out 
of the hands of the arbitrator, pay 
the whole, he may have an attach. 
ment againſt the other party, if he 
refuſe to pay his moiety. Hicks v. 
A 737 


* A 
2oſts of ſuit, on a rule of 


26 
reference, are common colts. Mar- 
der v. Cx. 737 
25. The like point. Barker v, 
Tibſon, 737 


26. An averment, that the 118 
trators, before the exhibiting of the 
bill, to wit, on the 21ſt of May, 
&c. did make their award, is ſut- 
hciently poſitive. Biffex v. Biſſex. 

7.36 

27. In debt on bond, it appeared 
that the bond was a common arbi- 
tration bond, in which the rime was 
limired for the arbitrator to make 
his award: the declaration ſtated, 
that the time was afterwards, by 
the mutual conſent of both parties 
enlarged ; within which enlarged 
time the arbitrator made his award, 
and it then ſtated the breach, &c. 
to this there was a demurrer ; and 
after argument at the bar, it was 
held, that as it appeared that the 
deſendant had bound himſelf to 
abide by an award under a penalty, 
if made within a given time, it 
could never exrend the penalty to 


| an award made after that time, un- 
Ger 
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der a new agreement. Brown v. 


(Gredman. Ea. Ter. 29 Geo. 3. B. &. 
3 Ter, Rep. 592 

28. But a party cannot, in ſhew- 
ing cauſe againſt an attachment for 
not performing an award, impeach 
the award tor defects not appearing 
on the face of it. On ſhewing cauſe 
:gainſt a rule for an attachment for 
not performing an award, the ap- 
plication was reſiſted on ſeveral 
grounds not appearing on the face 
of the award, but verified by afh- 
davit. And the Court held, that a 
party cannot object to an award 
tor any defect not appearing on the 
awarditfelf in ſhewing caufeagainſt 
a motion for an attachment, but 
that he muſt obtain a rule for that 
purpoſe, within the time limited by 
the act of parliament. Holland v. 
Brooks, Hail. Ter. 25 Geo. 3, B. R. 
b Ter. Rep. 161 


BAIL. 


1. The affidavit to hold to bail 
muſt be poſitive: “ that the de- 
fendant was indebted as appears by 
agreement, will not do. Fen- 
ung v. Martin. 517 

2. The like, where it was. © as 
appears by bill of exchange. Bright 
r. Purrier. $17 

So where it was, that “ the 
8 was indebted in Fool. 
for which he has not accounted,“ 
ſor the latter words render it not 
poſitive. Champion v. Gilbert. 755 

4. The affidavit made for the 
purpoſe of holding to ſpecial bail 
nad only one ſtamp, and joined debt 
and aſſumpfit together: this was 
held irregular, and the detendant 
diſcharged on common bail. Crooke 
v. Davis. 520 

5. The undertaking of the bail, 
that on ſtaying proceedings againſt 
them until the affirmation of the 
judgment, they will pay the debt 
and coſts within four days after the 


afirmance. This is to be under- 
ſtood a final affirmance. Kerſhaw 
v. Cartwright. 93 

6. Bail excepted to and ſet lde 
to be exonerated, muſt hare their 
names ſtruck out ot the bail-piece. . 
Fulke v. Bourke. 788 

7. Bail excepted to, but not 
ſtruck off the bail-piece, may. if 
afterwards ſued, apply for an ex- 
oneretur, which thall be entered 
nunc pro tunc. Humphrey v. _ 

7 

8. In the caſe of the aſſignees 
of a bankrupt oath, that “ the de- 
fendant is indebted as appears by 
the accounts, and they verily he- 
lieve is ſufficient.” Barclay v. Hunt. 

2 

9. The like point PWR. 
Tonna v. Edwards. 755 

10. A like affidavit is alſo fuß 
cient in the caſe of executors or ad- 
miniſtrators. Ibid. 

11. The court of C. B. inclined 
to admit an afhdavit, ſtating cir- 
cumſtances from which a debt may 
be inferred. Leng v. Linch. 522 

12. Bail have wine to ſurrender 
their principal (till the guards die 
poft, provided it be done „e dente cus 
rid) where the action is by origi- 
nal. Bailey v. Smeathman. 788 

13. Lord Baltimore charged po- 
ſitively with a rape, and two wo- 
men as acceſſary betore the fact 
were admitted to bail by four ma- 
nucaptors Rex v. Lora Baltimore. 


4 
14. Aſter bail had juſtified bc 
plaintiff (without diſcloſing this) 
obtained a ſide- har rule to diſconti- 
nue on payment of coſts, and 
brought a new action requiring 
freſh bail, the Court diſcharged the 
{ide-bar rule, Belchier v. Ganſell. 
8 
15. A perſon in cuſtody 5 : 
capias utlagatum, after conviction 
ot a crimiual miſdemeanor, cannot 
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be admitted to bail without the 
conſent of the proſecutor. Rex v. 
Files. 740 
16. Perſons committed on 13 & 
14 Car. 2. c. II. $6. for forcibly 
reſiſting cuſtom-houſe officers in 
the execution of their duty; and 
who arc to remain in priſon till the 
next quarter-{efſions, cannot de- 
mand to be bailed of right. Rex v. 
Dunn. 760 
17. Two days notice of bail not 
neceſſary on an attachment, nor 
need the bail juſtity. Rex v. Hall. 
698 

18. Bail who ſurrender their 
principal immediately, need not 
zuſtify C. B. ann. 774. Mitchell v. 
Morris, 774. Jaclſon v. Trinder. 
701 

19. In debt on judgment, the 
defendant may be held to bail, if no 
bail was given in the original action, 
error brought on 
the original action, and bail there- 
on, C. B. Kendal v. Carey. 771 
20. Sci. fa. on recognizance of 
bail taken in London, and enrolled 
at Weſtminſter as ſo taken, may 
be ſucd either in London or Mid- 
dleſex, C. B. Kenny v. Thornton. 792 
21. No ſheriff's- officer of any 
kind can be ſpecial bail. Belland v. 
Pritchard. 760 
22, Bail muſt pay the coſts of ail 
actions, as well as the whole debt 
before proceedings againſt them 
ſhall ſtay. FFalker v. Carter. 780 
23. The like point. Mitchell v. 
Gibbons. 780 
24. Bail-vond cann't be aflign- 
ed when the original ſuit is out of 
court, for want of declaring in 
time. Sparrow v. Naylor. 780 
25. It is not decided whether it 

js a ſufficient objection to bail that 
he lives within a privileged place. 
Glead v. Maciay. 770 
26. A torcigner being bail, 


f 
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ſworn and examined by an inter- 
preter, 576 
27. Bail-bond cannot be put in 
ſuit till after four days from the ap- 
pearance day of the return of the 
writ. Bellis v. Milford. 770 
28. Bail on a te/fatum caftcs 
from Middleſex put in where ths 
writ is ſerved, and not in Middle- 
ſex is as no bail, and the plamtitf 
may proceed as if the defendant 
had not appeared. Fiſher v. Levi, 
701 
29. Bail cannot juſtify at a 
judges* chambers in vacation, un- 
leſs by conſent; and are no bail 
unleſs they juſtify the next term in 
court. Hawkins v. Plomer. 775 
30. Notice to juſtify chree bail 
irregular. Allen v. Kcyt. 77 
31. Defendint's attorney chang- 
ed without leave of the court cannot 
give notice to juſtify bail. Aaye v, 
De Mattos, 705 
32. A member of parliament 
committed for writing a libel diſ- 
charged without bail. Nex v. 
Files. -40 
33. Upon a parol promiſe to 
fave bail harmleſs, the court will 
not interfere in 2 {ummary wav, 
Beal v. Lang ſiaff. 525 
34. A detend..nt was held to bai: 
a ſecond time for the ſame cauſe 01 
action, after the plaintiff had diſ- 
continued the firit writ by reaton 
of a miſtake. Bates v. Barry. 70b 
35. Time refuſed to pertect bail 
in error, becauſe no real error could 
be ſuggeſted, ſo court thought 1, 
brought for delay. Handajyle v. 
Morgan. 772 
30. "Though the court of king's 
bench have a dilcretionary power 
to bail in all caſes whatſoever, 90 
when the ſefiions are near, and tn? 
offence committed by a pritoner 1» 
of ſuch a magnitude, as that of re- 
peated forgery, there is no cel! 
. 40; 
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for an application for bail + 
ground of that general diſcretion. 
Rex v. Rudd. 654 

7. Neither is the allegation, that 
the priſoner's ſtate of health is ſuch 
as to be endangered by the confine- 
ment, of itſelf a ſufficient circum- 
ſtance, in ſuch a caſe, to induce the 
Court to interfere in liis behalf. 7b1d. 

38. There are three legal ways 
which give accomplices a right to 
a pardon, 1ſt, In the cafe of ap- 
provement, which ſtill remains a 
part of the common law, though 
grown into difutc. 2dly, The cafe 
of perſons who come within the 
ſtatutes 10 & 11 Lill. 3. c. 23. 
d 5. and 5 Ann. (. 31. 4 4 And, 
3dly, I he cate of perions to whom 
the king has, by {pecial proclama- 
tion in the Gazeue, or otherwiſe, 
promiſed his pardon; and in all 
ticle.caſes the Court will bail them, 
a order to give them an opportunity 
ot-applying for a pardon. Ibid. 

39. There is, betides, a practice 


ks. * . | 
winca does not give thei a legal 


right, and that is, where accom- 
p:1ces having made a tull and fair 
confeſhon of the whole truth, are 


in CO ſequetce thereof admitted | 


evidence for the crown, and that 


evidence is afterwards made uſe of | 


to corvict the other offenders: it. 
in that cafe, they act openiy and 
fairly, and diſcover the whole 
ruth, though they are not entitled 
of right to a pardon, yet the uſage, 
the lenity, and the practice ot the 
Court is, to ſtop the proceedings 
againſt them, and they have an 
»quirable title to a recommendation 
tor the king's mercy; and in that 
cate, the Court will incline to bail 
the accomplice, to give him an op- 
pvitunity of applying for a pardon. 
Ibid. 

40. The ſheriff has no autho- 
r1ty to take a bond for the appear- 
ance of perſons arreſted by hun un- 
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der proceſs iſſuing upon an indi&}- 
ment at the quarter- ſeſſions for a 
miſdemeanor : in ſuch a caſe he can 
only take a recognizance for their 
appearance. Bengough and anther 
v. Roſiter, 744+ Bengough v. Roſ- 
iter. 746 
41. A hail-bond given to the 
ſheriff of Durham, under a writ 
iſſued immediately from B. R. to 
him inſtead of the bithop of Dur- 
ham, is not void. Fackfon v. Hun- 
ter. 751 
42. Under an original writ in a 
plea of treſpaſs on the caſe on pro- 
miſes, the theriff took a bail-bond 
conditioned for the defendant's ap- 
pearance, &c. in a plea of treſ- 
paſs, held well enough. Ouen v. 
Natl. 752 
43. The defendant was arreſted 
by the name of een, and the 
plaintitf filed a declaration de bene 
| efſe, againſt E. N aſon, ſued by the 
name of D; allo the jurat of 
| the atkdavit, on which the defen- 
dant was held to bail, omitted to 
| ſto te the place where it was ſworn. 
| But the Court retuſed to diſcharge 
| 
| 


the defendant on common ball. 
| Symmers v. Il ajon. 753 

44. Iu the court of C. B. a defen- 
dant was diſcharged out of cuſtody 
for irregularity in che afhdavit, to 
hold to bail, by being mtitled E. H. 
plaintitf, and /77 B. defendant. 
Hollis v. Brandon. 753 

45. But the court of B. R. after- 
wards refuſed to diſcharge a defen- 
dint out of cultody, becauſe the af- 
hdivit was entitled; becauſe the 
practice had obtained ſo long of 
| adding a title to affidavits of this 
kind, but for the regulation of fu- 
ture practice, a rule of court was 
made, ordering, that athdavits to 
hold to bail ſhould not be entitled. 
Clarke v. Cawthorne., 754 

40. Held no objection, becauſe 
the affidavit was not entitl:d “ In 


the 
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the king's bench; neither becauſe 


it only appeared to have been taken 


before J. M. a commiſſioner, &c." 
without ſaying by what court he 
was commiſſioned. MAennet and 
Avon Can, Co. v. Jones. 755 

47> Affidavit on a penal ſtatute, 
that tne proſecutor had cauſe of 
action againſt him for 200l. for- 
feited by him is poſitive enough. 
The King v. Rebord. 755 

48. Special bail ſhall be given to 
pay the forfeiture, or yield the bo- 
dy for defendant having unſealed 
wrought filks in his cuſtody. 1614. 

49. A party cannot be held to 
bail for a penalty, but only for the 
ſum ſecured by the penalty. Hat- 
field v. Linguard, 756 

50. Although in general a defen- 
dant cannot be held to bail twice 
for the ſame cauſe; vet if he be 
diſcharged out of cuſtody the firſt 
time for ſome act for which the 
plaintiff is not anſwerable; as for 
inſtance, an alteration in the war- 
rant to arreſt by the ſheriff's officer 
without the plaintift's knowledge : 
in ſuch caſe, the defendant may 
be again held to bail for the ſame 
cauſe of action. Houſin v. Bar- 
row. 756 
51. But if a defendant, on being 
informed that a writ has been iſſued 
againſt him, voluntarily give a bail- 
bond, he cannot afterwards object 
to the inſufficiency of the affidavit. 
Norton v. Butler Danvers. 757 

52. And the length of time that 
may have elapſed tince the taking 
the bail-bond was in this cafe hol- 
den to be no waiver of the above 
ubjection. Fenwick v. Hunt. 757 

53. However, in another caſe, 
it was ruled, that the deſendant 
could not take advantage of the ob- 
jection after he had pleaded. Levy 
v. Duponte. 757 

54. A defendant alſo, by put- 


| 


— 


ting in and perfecting bail above 
waives all objections to the ſul. 
ciency of the affidavi, on which 
he was held to bail. Chapman v. 
Snow. 757 
55. An afhdavit made hy * 
third perſon ; ſtated, that the deſen- 
dant was indebted to the plaimtittzs, 
who were reſident at Amſterdam 
in Holland, m a fum of money tor 
goods fold and delivered, held fuffi- 
ciently poſitive. Peters and another 
v. Luytjes, 758 
56. The Court, on a demurrer 
to a declaration on a bail-hond, 
cannot preſume that the officer had 
no authority to take bail: it there 
be any real ground of exception, it 
mull be ſtated in pleading. Say v, 
Ellis. 578 
$7. The ſheriff is not liable to 
an action on the ſtat. 23 Hen. 6, 
c. 9. for refuſing to take bail on an 
attachment iſſuing out of chancery. 
Studd v. Afton. 758 
58. The keeper of the Poultry 
Compter cannot be bail. Hawk; 
v. Magnall. 700 
59. The clerk to the defer dant's 
attorney tendered as bail, was te- 
jected, Bolagne v. Vautrin. 760 
bo, And the rule extends to ar- 
ticled clerks. Laing v. Cundal,. 
7b9 

| 61. So a clerk to an attorney 
though not articled, was rcjected. 
Corniſh v. Roſs. 761 
62. But in a criminal caſe, the 
defendant's attorncy may be bal. 
K. v. Bowes. -b1 
63. But an attorney, thoug! tz 
cannot juſtify, is ſufficient bai} t 
ſurrender the principal. ack/en". 
Trinder. -b1 


64. And if a perſon, who is nt 
permitted to become bail, ſhal ve 
put into the bail-piece, and not ex- 
cepted to, the plaintiſt cannot take 
an athgnment of the bal-boy 
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and proceed upon it, as if no hail 
had been put in. 1homſon v. Rows 
bell, 761 

65. In the King's bench if the 
original debt be under 10l. the in- 
hancement of it by adding the 
coſts, and ſo railing the total to 
above 10l. is not ſufficient to ob- 
lige the defendant to give ſpecial 
bail. Palmer v. Needham. 761 

66. But the two courts of B.R. 
and C. B. differ in their practice, 
C. B. hold to ſpecial bail in ſuch 
caſes, and B. R. accepts common 
bail. Belither v. Gibbs. 762 

67. And the court will order a 
defendant to be diſcharged upon 
common bail, where the action is 
brought upon a julgment of non- 
ſuit, merely for coſts. Bufh v. 
Bates. 762 

68. A defendant who has been 
ſuperſeded for want of being charg- 
ed in exccution within two terms 
after judgment, cannot be held to 
ſpecial bail in an aQAion brought 
upon ſuch former judgment ; al- 
though he may be charged in exe- 
cution after judgment obtained in 
the ſecond action. Blandford & al. 
v. Foot. 762 

69. In the court of common 
pleas there was a judgment of non- 
ſuit, and the coſts of the defendant 
amounted to upwards of 10l. ; the 
caſe of Belither v. Gibbs, and other 
cales in B. R. were cited, and re- 
lied on; the Court (C. B.) held, 
that coſts recovered for a ground- 
leſs proſecution, are as fair a debt 
as for any other conſideration, and 
therefore refuſe to diſcharge the 
d:fendant on common bail. Night- 
ingale v. Nightingale. 763 

70. And the practice of the 
court of king's bench in this re- 
ſpect is now conformable to that 
of the court of common pleas. 
Lewis v. Pottle. 703 

71. If a defcndant be held to | 


$43 


bail in this country, on an inſtru- 
ment entered into ia a foreign 
country, and by which inſtrument 
his property only, and not his per- 
ſon, was according to the law of 
that country made liable, the court, 
on motion, will diſcharge him on 
filing common bail. Melan v. 
Duke de bitzjames. 763 

72. Plaintiff ſhall loſe his ſpe- 


cial bail where he declares diffe- 


rently from, his writ; as if the writ 
is in his own right and he declares 
as executors Halley v. Tipping. 

66 


73- And the court will examine 
whether a cauſe be bailable, though 
it be removed from an inferior 
court by habeas corpus; but they 
will not diſcharge on common bail, 
unleſs the caſe 1s manifeſtly vexa- 
tions. Echlin v. Hartop. 766 

74. In debt on a baſtardy bond; 
the penalty was 50l. and the plain- 
titF had ſworn to that ſum, the de- 
fendant now {wore that only 3]. 
and ſome odd ſhillings were reaily 
due; and the Court difcharged the 
defendant on common bail. Art 
v. Strickland, 767 

75. Where a cauſe has been re- 
ferred to arbitration, and the atbi- 
trator awards a ſum exceeding 10l. 
the defendant may be holden to 
bail again upon the award. Collins 
v. Pawell, 707 

76. It two attions be brought 
by the ſame plaintiff at the ſame 
time, for cauſes oi action which 
might have been comprized in the 
{ſane declaration, and the detendant 
be holden to bail in both actions. 
the Court will compel the plaintiff 
to confolidaie them, and pay the 
colts. Cecil v. Briggs and [dem v. 
Idem. 767 

77. The court refufed to inter- 
ſere in a ſummary way, and order 
a bail-bond to be cancelled, on an 
aſſidavit of the defendant. that. he 

was 


$44 
was not the perſon. Salter q. t. v. 
Shergold. 767 


8. Becoming inſane ſince ar- 
, no. cauſe for diſcharge. Kern 
v. Norman. | 768 
79. Or that a defendant was in- 
ſane at the time of the arreſt. Nutt 
v. Verney. 768 
80. Neither will the court per- 
mit an exoneretur to be entered on 
the bail-piece, on an afhdavit, ſtat- 
ing that ſince the commencement 
of the action, a commithon of lu- 
nacy had iſſued againſt tie defen- 
dant, under which he had been 
found a lunatic. bbotſon v. Lord 
Galway. 68 
$1. Only one defendant can be 
included in a bailable writ. H- 
land v. Fohnſon. 768 
82. The like point decided. Hol- 
land v. Richards. . 168 
83. But where the writ is not a 
bailable one, it is otherwiſe. Yard- 
ley v. Burgeſs. 7 
"8. 2 the defendants 
were held to bail on an afhdavit 
which ſtated a joint cauſe of ac- 
tion; and there was alſo one ac 
etiam in the writ, as on a joint debi; 
and afterwards the plaintiffs de- 
clared againſt the defendints ſeve- 
rally. The proceedings were ſet 
aide. M.ſi v. Birch. 769 
85. Bur where a defendant has 
been holden to bail, and afcerwards 
diſcharged on common bail, on ac- 
count of the plaintiff having declar- 
ed againſt him on a diffe:ent cauſe 
of action from that mentioned in 
the writ and athdavit; he may, in 
an action on the judgment, be 
again bolden to bail. De la Cour 
v. Read. 769 
86. No bail is requiſite on bring- 
ing a writ of error on a judgment 
in debt, obtained upon a prior 
judgment. Biddleſon v. TYhyt:l. 769 
87. So, where judgment for goods 
ſold and dclivered was ſigned in 
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Trinity Term; on 10th of fu- 
ly a writ of error allowed and 
terved; and on 17th of July, the 
defendant was taken in execution 
on a rule, to ſhew cauſe why thc 
ca. ſa. and ſubſequent procedings 
thould not be ſet aſide tor irregu- 
larity. The queſtion was, « Whe⸗ 
ther, under the ſtat. 3 ac. 1. c. 8, 
Q 1. it was neceſſary for the deſen- 
dant to put in bail in error?“ and 
the Court held not. Alexander v, 
Biß. 771 
88. A writ of error was ſued 
out, and allowed on 31ſt May, and 
ſerved, final judgment was tig ed 
on 14th ſune, within four days 
after which bail in error was put 
in: Per Cur. This is regular, tor the 
practice winch has obtained in ſu- 
ing out a writ of error before ſuda- 
ment ſigned, happens in almoſt all 
caſes, becauſe otherwiſe execution 
would iſſue inſtantly. Jaues v. 
Nixon. 77 
89. So, where the judgment was 
ſigned on a Monday, and execution 
— vut on the Friday: on a mo- 
tion to ſet aſide the fer: facras, on 
the ground of irregularity, the only 
queſtion was, how many days were 
allowed to a defendant to put 1t 
bail in error; held that he had four 
clear davs. Bennet v. Nichols. 775 
99. On a judgment in an action 
pending a writ of error to reverſe 
that judgment, the defendant can- 
not apply to ſtay proceedings in a 
writ of error until he has put in 
bail. Smith v. Shepherd. 773 
91. An exoneretur cannot be en- 
tered on the bail-piece in error, thc 
principal having become a bank- 
rupt pending the writ of error, and 
rr his certincate, be- 


cauſe bail in error cannot ſurrender 
tie principal at all. Saut heote v. 
Braithwaite, "74 


92. The defendant having been 
arreſted on 21ſt of November, was 
permitted 
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permitted to go at large on an un- 
dertaking given by his attorney for 
his appearance. Bail above not 
having been put in in time, or bail- 
bond taken, the plaintiffs brought 
an action againſt the ſheriff tor an 
eſcape. On 7th of January, the 
defendant became a bankrupt, On 
26th of this month notice of bail 
was given; and now a motion was 
made to jultify theſe bail, the ſheriff 
offering to pay the coſts of the ac- 
tion brought againſt him. The 
juſtifying of the bail was refuted, 
Fuller and others v. Preſt. 773 
93. No juſtification is neceſſary 
of bail, who immediately ſurrender 
their principal. Anon. 774 
94. Where the bail, who were 
going to juſtify, had not actually 
become 
given ; they were rejected. Collier 
v. Godfrey. 774 
95. Where bail in C.B. are put 
in in due time, the defendant is not 
bound to give notice, but the plain- 
tiff muſt ſearch in the filazer's book: 
but if the bail be not put in in due 
time, then notice muſt be given, 
Dawkins v. Reid. 774 
95. Of the four days allowed in 
C. B. to perfect bail after exception, 
the firſt is reckoned excluſively, and 
the laſt incluſively. North v. Evans. 
1 
97. Bail in this action were op- 
poled and rejected on a former day, 
and the defendant ſurrendered on 
the next; freth bail being now 
brought up for juſtification, the 
colts of the firſt oppolition were 
inſiſted on, but not allowed. Hol- 
ward v. Andre. 775 
98. Though the rule to bring in 
the body has expired, yet if the de- 
ſendant juſtifies bail, before the 
plaintiff moves for an attachment 
againſt the ſheriff, it is in time to 
— the attachment. Thorold v. 
Her. 75 
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99. Bail in error juſtified them- 
ſelves de bene efſe at ajudge's cham- 
bers; held to be no bail unleſs they 
juſtified again in court. Hawkins 
v. Plomer and Hart. 715 

109. Bail above may be put in 
on à dies non juridicus, the 2d of 
February. Baddeley v. Adams. 775 

101. If a foreigner offer to juſ- 
tify the merely having no effects 
in England, is not of itſelf a ſuffi- 
cient objection without other auxi- 
liary circumſtances. Smith v. Scan- 
drett. 775 

102. But where a merchant came 
to juſtify as bail, and juſtified in- 
cluſive of property in Jamaica, he 
was rejected, becauſe his property 
was not liable to the proceſs of the 
court. Boddy v. Leyland. 775 

103. But a foreigner of reſpec- 
tability who had no conſiderable 
property in England, was admitted 
to juſtity as bail, the defendant be- 
ing himſelf a foreigner. Chriſte v. 
Filleul. 775 
104. The ſufficiency of the bail 
is the object of which the Court is 
to take care; but there is no impro- 
priety in their being indemnified. 
Neat v. Allen. 776 

105. But the court of C. B. will 
reject bail, though they have no 
written indemnity from the defen- 
dant's attorney, if they declare that 
he has promiſed that they ſhall not 
be ſufferers, this being contrary to 
the general rule of Hil. 37 Geo. 3. 
Green/ill v. Hopley. 570 

106, Where the bail were order- 
ed to be ſet aſide, as being ſurrepti- 
tiouſly put in and juſtified ; and in 
the mean time they ſurrendered the 
defendant, held no bail, and attach- 
ment againſt the ſheriff. Zactſen v. 
Morris, and Richardſon v. Po 

107. B. R. now hold it not ne- 
ceſſary for the bail to juſtify before 
they furrender the principal, after 

an 
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an aſhgnment of the bail-bond. 
Edwin v. Allen. 776 
108. Bail is not regularly put in 
till the allowance of it has been 
ſerved, even though the plaintiff op- 
poſe the juſtification. The King v. 
Sheriff 8 777 
109. The Court, on reference 
to the maſter, ſaid, that the prac- 
tice was, that if the bail do not juſ- 
tify on the day appointed, and no 
further time be allowed for them to 
do ſo, they are out of court, and 
cannot afterwards ſurrender the 
principal. Hardwick v. Bluck. 777 
110. But the authority of the 
above caſe has been denied in ſome 
ſubſequent caſcs, viz. King v. She- 
4 of Middleſex, alſo Calm - 
ury. 77 
111. Bail are not regularly put 
in, unleſs che name ot the proper 
county be inſerted in the bail- piece. 
Smith v. Miller. 77s 
_. 112, Defendant was arreſted by 
the name of Noah, and put in bail 
by the name of Noel; leave given 
to amend the bail-piece. Anderſon 
v. Noah, 776 
113. Where the recognizance 
on a certiorari is actually forfeited, 
and the proſecutor has had coſts 
taxed to him for the detendant's ne- 
glecting to go on to trial, and has 
received no ſatisfaction for theſe 
coſts, the recognizance can only be 
diſcharged on payment of colts. 
Rex v. Lyon. 778 
114. The bail-bond cannot be 
put in ſuit, till after four days from 
the appearance-day of the return 
of the writ. Bellis v. Milford. 779 
115. An action upon a bail-bond 
muſt be brought in the ſame court 
where the bail was given. J alton 
v. Bent. | 779 
116. The like point. Morris v. 
Rees. 779 
117. The ſheriff cannot take 
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the bond in a penalty of more than 
double the ſum ſworn to. Mitchel 


only liable to the debt ſworn to, and 
the coſts, and not for the ſum re- 
covered by the verdict, if it exceed 
that for which the defendant way 
held to bail. Fackſon v. Haſſel. 780 
119. Where the plaintiff migla 
have had judgment againft the ori- 
ginal defendant, the bail below are 
liable for the whole debt and coſts, 
Orton v. Vincent. 81 
120. The court of king's bench 

in this caſe made a rule, that in fu- 
ture, wherever the defendint is 
guilty of a neglect, in not putting 
in bail in due time, by which the 
bail-bond becomes forfeited, the 
notice (in caſe the party means to 
put in bail, in order to ſtay pro- 
| ceedings upon the bajl-bond) ſhould 
be, that he will put in and pertect 
bail on ſuch a day, analogous to 
the caſe where the ſherilF is ruled, 
who before he can diſcharge him- 
ſelf, muſt give notice that he will 
put in and perfect bail, and in that 
caſc, the plaintiff may oppote tlc 
bail in court, without its being a 
waiver of the bail-bond. Bolders v. 
Gray. 781 
121. The bail to the original ac- 
tion, are not liable to pay the coſts 
of a writ of error in the exchequet 
chamber. Yates v. Doug han. 781 
122. Bail to the ſheriff cannot be 
held to bail on an aſſignment of the 
bail-bond. Brander v. Roſen. 281 
123. The ſtat. 23 Hen. b. c. 9. 
relating to bail-bonds is a public 
act: therefore the Court will take 
notice of it, though it be not plead- 
ed. And if it appear on a declara- 
tion, by the aſſignee of the ſherif 
on ſuch bond, that the bond is void 
by the proviſions of that ſtatute, the 
Court, on motion, will arreſt the 
judgment 
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judgment after verdict againſt the 
defendant, upon a plea of nor / 
falum. Samuel v. Evans. 782 

124. An exoneretur entered on 
the bail piece, the defendant having 
become a peer, becauſe no longer 
in the power of the bail to furren- 
der the principal. Trinder v. Shir- 
ley. 784 
125. So, if a defendant (an alien) 
be ſent out of the kingdom under 
the alien bill, 33 Geo. 3. c. 4. Mer- 
rick v. Vaucher, Hamp v. the ſame, 
Lazard v. the ſame, 784 

126. But the Court will require 
afidavits from the bail, that they 
have no effects in their hands be- 
longing to the defendant, out of 
which they can repay themſelves in 
the event of the plaintitt's recover- 
ing, and that they were not in- 
demnified. 

127. The like point. Coles v. 
de Hayne. 785 

128. But if the bail defend the 
action, they muſt pay the coſts. Id. 

129. And if a defendant be ſent 
out of the kingdom under the alien- 
act after a bail-bond has been given 
tor his appearance, and before the 
return of the writ, the Court wall 
order the bail-bond to be delivered 
up to be cancelled. Peſile v. I il- 
liams, 785 

130. Bail in a civil action for a 
perſon convicted of felony, and on 
doard, upon the point of tranſpor- 
tation, are too late for an habeas 
corpus to bring up the principal, in 
order to be ſurrendered. Fowler v. 
Dunn. 786 

131. But in ſuch a caſe, the 
Court will permit an exoneretur to 
be entered on the bail- piece. I od 
v. Mitchell, 786 

132, And the Court, on the ap- 
plication of the defendant's bail, 
will grant an habeas corpus to the 
ſheriff in whoſe cuſtody the defen- 
dant may be, if it be only under a 


Ibid.” 
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charge of felony, to bring him up, 
in order that he may be {urrendered 
by his bail; the bail firſt juſtifying, 
to entitle themielves to mike ſuch 
an application. Sharp v. Sheriff. 
786 
133. If the ſum ſworn to he un- 
der 40l. the deiendant may be ar- 
reſted and holden to bail on a clau- 
ſum fregit, without an ac etiam. 
Lockwood v. Hill. 787 
134. Judgment having been ob- 
tain. d on a ſcire facias, againſt the 
bail, cognovit by the principal, with- 
out notice to the bail, does not dif. 
charge the bail. Aodzſon v. Nu- 
gent, 787 
135. When bail above are ex- 
cepted againſt, and cannot juſtify 
themſelves, they are conſidered as 
no bail, and therefore cannot ren- 
der the defendant to priſon : but 
other freſh bail may be put in, and 
be fore any exception taken to them, 
they may render in diſcharge of 
themſelves. Perrat v. Hele. 788 
136. As to the time and manner 
of ſurrendering, the Court held in 
this caſe, that a ſurrender at about 
half an hour after eleven at ni ht 
on the laſt day (which was the laſt 
day of the term), without an ac« 
tual bringing of the defendant into 
court (which was then riten), or 
betore a judge (none being acceſ- 
{ible at that late hour), in order to 
have an exoneretur entered upon 
the baii-piece, was no ſufficient; 
though it was ſo late a tnight as to 
render the doing this impracticablez 
and though the defendant was ac- 
tually delivered to a judge's tipſtaff, 
and even lodged in the king's- bench 
priſon that very night, which the 
bail ſwore was the utmoſt that the 
very late notice they received from 
the ſheriff of the ca. /a. which was 
returned ſcire fect, gave opportuni 
to them to do. Hunt v. Coxe. 788. 
137. But, in another caſe, the 
312 Court 
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Court obſerved, that ſummoning 
the bail only an hour before the 
riſing of the court could not an- 
ſwer any purpoſe. But as no exone- 
retur was entered on the bail- piece, 
nor render of the principal entered 
en the marthal's book, the pro- 
eecdings on the ſci. fa. were 7 
on payment of coſts. /Yebb v. Har- 
vey. 789 
138. The eſtabliſhed rules of the 
court relating to the time and man- 
ner of ſurrendering their principal 
muſt be ſtrictly adhered to. Hunt 
v. Coxe. 788, 789 
139. The cg. ſa. againſt the 
principal being left in the ſheriff 's- 
office, gives notice to the bail, © that 
the pluintiff will proceed againſt 
the pcrion;'* and therefore it is in- 


cumbent upon the bail to ſearch | 


whether any ca. ſa. be left in the 
office. Ibid. 
140. The actual return of the 
ca. ſa. or the actual filing of ſuch 
return before the iſſuing of the ſcire 
fſacias againſt the bail, will not be 
examined into by the court; the ra- 
ther becauſe if the bail even plead 
it, yet ſuch return may be filed at 
any time before the replication. 
Ibid. 
141. A ſurrender half an hour 
before midnight of the laſt day, 
when the court was riſen, and no 
judge then acceſſible, and were 
lodging the principal that very night 
in the king's bench priſon, tas been 
held not to be ſufficient; though it 
was the utmoſt that the bail had 


time to do, from the very late no- 


ca. ſa. 1bid. 
142. For as a ſcire ſaci had been 
duly returned, the Court will not 
meddle with the ſufhciency of the 
time for ſurrendering the principal. 
Ibid. 
143. The ca. ſa. was returnable 


1 them by the ſheriff of the 


the 20th, and on the 19th a writ | 


of error was allowed and ſerved, 
and on the 20th, the plaintiff got 
the ca. ſa, returned non eſt inventus, 
and brought his action againſt the 
bail; proceedings ſet alide, Perry 
v. Campbell. 700 

144. Four days excluſive are 
ſuſhcient between the teſte and 1c- 
turn of the ſcire facias, when the 
proceedings are by bill. Bell v. 
Jackſon. 799 

145. The bail ought to ſurten- 
der their principal immediately up- 
on the return of the ca. /a. it they 
do not, a cauſe of action accrues 
againſt them; and therefore the 
coſts of the declaration delivered in 
the aCtion againſt the bail, muſt be 
tendered, betore they apply to ſtay 
proceedings. The allowing of the 
eight days after the return of the ca. 
fa. for the bail to ſurrender the 
principal, is merely an indulgence 
given to them by the praCtice of 
the court ; for they are liable even 
though the principal die the day 
after the return of the ca. ſa. Peri- 
gal v. Melliſb. 790 

146. The principal having died 
after the return of the ca. ſa. but 
before rhe return was filed, it was 
moved that an exoneretur might be 
entered on the bail-piece, and the 
filing of the ca. ſa. returned by the 
ſheriff ſtayed, but refuſed. Rawlin- 
fon v. Gunten. 791 

147. Where the ca. ſa. was teli- 
ed the term before judgment was 
ſigned againſt the principal, the 
proceedings againſt the bail were 
held irreyular, as ſuch practice 
would tend to fix the bail, without 
giving them an opportunity to ſur- 
render the principal. Gawler v. 


Folley. 791 
J 3 The ſurrender of the defend- 
ant to the ſheriff before the return 
of the writ, held no ground for ſtay- 
ing proceedings upon a bail-bond. 
Harriſon v. Davies. 792 

149- But 
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149. But the practice is now 
ſettled otherwiſe * on payment of 
coſts, Meyſey v. Carnel. 792 
150. And if the defendant, who 
has given a bail-bond, ſurrender 
himſelf to the ſheriff before the re- 
turn of the writ, the bail- bond may 
be given up, and it will be conſider- 
el as if no ſuch bond had been 
given, Tones v. Lander. 792 
151. The bail to the ſheriff have 
no right to take the defendant on a 
Sunday, in order to ſurrender him: 
eyen on an eſcape (if voluntary) 
this cannot be done. Broot v. War- 
ren, 793. But ſee Atkinſon v. Jones. 
676 

152, If on exception to bail, no- 
tice be given of other bail, only one 
of whom ju'tiftes, and the names 
of the former ſtill remain on the 
bail-ptece, they may, unleſs a rule 
has been had to ſtrike ont their 
nan's, ſurrender the principal. 
King v. Sheriff if Eſſex. 793 
153. It an action be brought in 
B.R. a ainſt bail on a recogniz- 
ance of bail taken in C. B. they 
have the ſame indulgence (of eight 
days in fud term after the return of 
the writ againſt them) to render 
the principal as if the recognizance 
had been taken in B. R. Fiber and 
another, executirs of Perry v. Branſ- 
ebe, and the ſame v. MW. and J. 
Sutton, executors of Bowen. 793 
154 Bnven was terved with an 
attachment of privilege on a reeog- 
nizance of bail, but died before the 
quarts die poſt, until which day he 
had time to turrender the principal: 
the plaintiff then ſerved the defen- 
dants with an attachment of privi- 
ge, and before the guarto die poſ? 
of that writ the piincipal was ſur- 
rendered: and the proceedings 
againſt the defendants were ſtayed 
on payment of colts; for if the 
principal is ſurrendered within four 


days after the return of that writ, | 
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in which there is an effectual pro- 
ceeding, it is ſufficient. Meddotuſ- 
croft v. Sutton and another, execu- 
tors of Bowen. 794 

155. Bail ſued on their recog- 
nizance by attachment of privilege, 
may render the principal on the ap- 
pearance-day of the return. Fletcher 
v. Angell. 795 

150. In both courts, where the 
ba l are ſued by ſcire facias, and the 
proceedings are by original, they 
have ti!l the guarte die poſt of the 
return of the firſt ſcire facias, it 
ſcire feci be returned, or if nihil be 
returned, till the quarts die poſt of 
the return of the ſecond ſcrre facias, 
to render the principal. Where che 
proccedings are by bill in B. R. the 
time for rendering is the return-da 
of the ſcire /acias, and in all theſe 
caſes it is abſolutely neceſſary that 
the render be made ſedente curid. Ibid. 

157. The like point. Lardener 
v. Baſſage. 795 

158. Bail above may juſtify the 
breaking and entering the houſe of 
A. (the outer door being open), in 
which the principal reſides, in or- 
der to ſeek for him for the purpoſe 
of rendering him. Sheers v. Brooks 
and others. 

159. Upon articles of peace be- 
ing exhibited, the Court may re- 
quire bail for ſuch length of time 
as they ſhall think neceſſary for the 
preſervation of the peace, and are 
not confined to one year. Rex v. 
Bowes. 633 

BAILIFF. 

1. A bailiff is bound to make an 
affidlavit of the ſervice of proceſs. 
The King v. Rudge. 695 

BANKRUPT. 


1, An action will lie for ſuing 
out a malicious commiſſion of 
bankrupt, notwithſtanding the ſpe- 
cific ſum of 200]. which the chan- 
cellor is authorized by the ſtatute 
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to allow. Brown v. Chapman. 
Chapman v. Pictersgill. 31 

2. An affidavit of debt by the 
aſſignees of a bankrupt (the bank- 
rupt refuſing to make it) as ap- 
pears to them by the laſt exami- 
nation of the . — and as they 
verily believe, is ſuſhcient to hold to 
bail. Barclay v. Hunt, 52 3. Tonna 
v. Edwards, 775. Swaine v. Crum- 
mond. 523 

3. A bond payable by inſtal- 
ments, given in conſt eration that 
the obligee would marry and ſettle 
a mall eſtate upon a ſervant maid, 
and ulſv maintain a baſtard of the 
obligor, may be proved under a 
commiſſion of bankrupt againſt the 
obligor. Ex parte Citterell, 324 

4. If a creditor refuſes to ſign 
the certificate, unleſs the bankrupt 
conſents to give him a ſum of 
money, and the bankrupt gets the 
money from a friend or relation, 
and the creditor, in conſequence, 
ſigns the certificate, although the 
ban«rupt renews his trade, and re- 
ccives every advantage he can de- 
rive from naving obtained his cer- 
tificate. He may, notwithitand- 
ing, bring his action, aud recover 
tie money back. Smith v. Brom- 
ley. 244 

5. And, though the ſecurity be 
given for the benefit of all the cre- 
ditors, it will make no difterence. 
Jones and another affig. of Gardiner 
v. Barkl:cy. 245 

6. If all the creditors of an in- 
ſolvent conſent to accept a compo- 
ſition for their demands upon an 
aſſignment of his effects by a deed 
of truſt, to which they all are par- 
ties, and one of them before he 
executes, obtain from the inſolvent 
2 promiſſory note for the reſidue of 
his demand, by refuſing to execute 
till ſuch note be made, rhe note is 
void in law, as a fraud on the reſt 


of the creditors; and a ſubſequent 
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promiſe to pay it, is a promiſe 
without conſideration, Wich will 
not maintain an action. Cockf1o! 
v. Bennet. 247 

7. For no ſubſequent promiſe 
can ſet up a ſecurity which is void 
at its creation. Ibid. 

8. If it be only voidable, like a 
ſecurity given by an infant, it m iy 
be revived by a ſubſequent promiſe, 


lhid, 

9. The like point. Coct/Lott & 
al. v. Bennet & al. 247 
10. The like point. Tach & 
al. v. Lomas. 247 
11. The like point. Nerat v. 


Wallace and others, afſig. of Mei, 
and Collins. 248 

12. But a bankrupt, after a 
commiſſion of bankrup'cy ſued out, 
may, in conſideration oi a debt duc 
before the bankruptcr, and for 
which the cre \itor agrees to «ccept 
no dividend under the commillion, 
make ſuch creditor a ſatis action 
in part or for the whole of his 
debt, by a new underiaking or 
agreement; and aſſumpfit will ie 
upon ſuch new promite or under— 


taking. Trueman v. Fenton, 250. 
Cacliſbatt v. Bennet. 247 
13. So, here an inſolvent 


deb:or, who had been diſcha ged 
under the inſolvent act of 1789 
gave a note for a debt Winch had 
accrued before his diſcharge, it was 
held to be good, Beſt v. Barber, 
252 

14. And an agreement by 4 
friend of a bankrupt, to pay all his 
creditors their full debts, in conli- 
deration that they will not proceed 
any farther under the com miſlion, 
is good in law. Kaye v. Boltin. 559 
15. If a ſurety bound wich us 
principal for payment of may 
by inſtalments, take a bond trom 
the principal conditioned for pa- 
ment of the amount of the in{ta!- 


ments before the firſt of them 2 
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de due, and before that time the 
principal become bankrupt, and ob- 
tin his certificate, and afterwards 
the inſtalment-bond is diſcharged 
by the ſurety, {till he cannot main- 
uin an action againſt the principal 
for money paid to his uſe. Tou- 
ſaint v. Martinant. 321 
16. Alfignees of a hankrupt 
having received 150ol. from a 
lebtor to the bankrupt, as a debt 
due to his eſtate, and having com- 
menced an action againlt him for 
a further demand on the ſame ac- 
count, to which he had only plead- 
ed the general iſſue, agreed with 
lim to refer all matters in difter- 
ence between the parties in the 
cauſe to arbitration: held that the 
ubitrator has power to award that 
the allignees ſhall repay a part of 
the ſum already received in /olid, 
if it appear to have been paid by 


wiſtake. Malcolm v. Fullarton. 732 


BANK NOTES. 


1. A tender of bank notes is 
good, unleſs ſpecially objected to 
on that aceount at the time. Hrigbi 
v. Need. 605 


BARON AND FEME. 


1. Aſſumpſit will lie for a loan 
to the wife at the requeſt of tlie 
huſband, Stephenſon v, Hardinge. 

302 

2. If a bond be given to huſ- 
band and wife adminiſtratrix, the 
huſband alone may declare on it as 
on a bond made to himſelf. Aner- 
teen v. Clarke, 340 

3. If a woman be ſuffered to 
live as a proſtitute, with the privity 
of her huſband, and a man 1s 
thereby drawn into crim. can. and 
the huſband brings an action, it will 
not lie. Smith v. Alliſon. 182 
4. If the huſband conſent to the 
inndelity of his wife, it takes away 
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altogether the ground of the action; 
and it he has been only guilty of groſs 
negligence or inattention to her con- 
duct, it will go far in mitigation of 
damages. Duberly v. Gunning. 182 

5. Neither can any aCtion for 
crim. con. be maintained for any 
act of adultery, after a feparation 
between huſband and wife. Nred- 
on v. Timbrell, 183 

6. And to ſupport an action for 
criminal converſation with the 
plaintiff's wife, the plaintiff muſt 
bring proof of an actual marriage. 
Morris v. Miller. 183 

7. But proof of a marriage in 
fact, may be made either by a copy 
of the regiſter, or by the teſtimony 
of ong who was pr. ſent at the ce- 
remony : and it is not neceſſary to 
call one of the ſubſcribing wit- 
neſſes to prove the identity of the 
perſons married; for a copy of the 
regiſter 1s ſufficient evidence of the 
marriage in ſact between perſons 
of the deſcription there mentioned ; 
and any evidence which ſatisfies 
the jury as to the identity of the 
plaintiff and his wife being the per- 
ſons married, is ſufficient, as if the 
hand-writing of the huſband and 
wite to the regiſter is proved ; or 
bell-ringers came to tne parties, 
aud ſaid they rung for the wed ling, 
and were paid by them ; or people 
dined at the wedding-dizn-r, or 
other circumſtances to aiceriata the 
perſons. Birt v. Barlw. 184 

8. This aCtion is contidered as 
an action on tae caſe, and not of 
treſpaſs; and the plainaff is en- 
ticled to full colts, though he re- 
cover leis than 40s. /F eedon v. T im- 
brell. 186 


BILL OF EXCHANGE. 


1. An agreement to accept may 
amount to an acceptance. Maſon 
v. Hunt. 537 

314 2. Such 
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2. Such agreement may be ſo 
expreſſed, as to put an indorſee in 
a better ſituation than the drawer. 

537 

3. But an agreement to accept 
on certain conditions 1s diſcharged, 
if the conditions are not complied 
with. 1b:d. 

4. If there is a virtual accept- 
ance in conſideration that goods 
ſhall be conſigned to the acceptor 
to aaſwer the bill, together with a 
policy on them, the holder of the 
bill by taking to the goods and ſell- 
ing them himſelf diſcharges the 
acceptor. 1bid. 

5. An attorney does not loſe his 
privilege by accepting a bill of ex- 
change. Comerford v. Price, I 

BOND, 

1. Principal and intereſt due on 
bonds co::ditioned for payment of 
monics by inſtalment, miy be 
paid into court. Benafous v. Rybot. 

6 

2. A bond for 0 WES. 16. 
with a woman, ſeduced by the ob- 
ligor, and for maintenance after his 
death, is void in law. // alter v. 
Perkins. 325 
A bond to reiraburſe a com- 
pounder of diff-rence of ſtocks, 
half of what he has paid for him- 
ſelt, and a perſon jointly concerned 
in the contracts compounded, is 
not void. Faikney v. Reynous. 325 

4. A bond of thirty years ſtaud- 
ing cannot be read in evidence, if 
no payment of intereſt, or other 
marks of authenticuy. Forbes v. 
Wall. _ 

. On a bond to pay intereſt 
half yearly, and the principal in 
three years; judgment ſhall be en- 
tered on tajlure of paying intereſt, 
but with ſtay of execution on diſ- 
chargiag it. Marſen v. Touchet. 366 

6. When a defendant is charged 
in execution with the penalty of a 


bond, it may be reduced to the 


principal and intereſt, and intereſt 
due on a note of hand, for which 
no damages were given by the 
verdict, ſhall not be covered by this 
penalty. Amery v. Smalbridge. 365 

7. A defendant cannot take ad- 
vantage of a void condition in a 
bond, without praying oyer and 
leading it. Czlton v. Goodridge. 347 

8. In debt on bond, plea of pay- 
ment beſore the day, is ill. Anony- 
mous. 349 

9. A bond for performance of 
covenants in an agreement, is 0n:y a 
ſecurity to the extent of the penalty, 
White v. Scaly. 363 

10. But in a ſubſequent caſe 
in an action on a bond of indemnity 
it was held, that damages may be 
rec »vered for more than the penalty, 
Ld. Lonſdale v. Church. 303 

11. As where the bond was with 
condition to account tor money to 
be reccived, the Court wouid not 
{tay proceedings upon paying tue 
penalty into court. IId. 

12. However, the laſt caſe has 
been ſince overruled, and the Court 
ordered ſatis action to be entered 
on the record in an action on a 
bond of indemnity, on the defen- 
dants paying the penalty of the 
bond, and the colts of the action. 
IV ilde v. Clarkſon. 3064 

13. If an inſtalment of an an- 
nuity ſecured by bond, be not paid 
on the day, the bond is forſcited, 
and the penalty is the debt in law, 
Judd v. Evans. 366 

14. If the condition of a bond 
is, that a ſervant ſhall not embezzle 
any money that ſhall come to his 
hands on account of his maſter, it 
is neceſſary for the obligee in an 
action on the bond to ſhew in his 
replication ſome particular ſum ot 
ſums embezzled, and how or trom 
whom he received the ſame, 70 
v. Williams. 345 

15. The condition of a bond 


| being 


being 
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pay 
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being to render a fair, juſt, and per- 
ſect account in writing, ut all ſums 
received by the obligor, neglect to 
pay over ſuch ſums, is a breach 
of the condition. Bache v. Proctor. 
345 
16. The circumſtance of twenty 
years having elapſed without any 
demand made, is of itſelf a pre- 
jumption that a bond his been ſa— 
tished, Ofwald v. Legh. 347 
17. A bond with a condition 
that a clerk ſhall faithſully ſerve 
and account for -all money, &c. to 
the obligee and his executors, does 
not make the obligor liable for 
money received by the clerk in the 
{crvice of the executors of the ob- 
ligee, who continue the Lutinels, 
and retain the clerk in the fame 
employment, with the addition of 
other huſineſs, and an ſncreaſe of 
ſalary. Barber v. Par\er, 333 
18. But a bond for the fidelity 
of a clerk, who was taken into the 
ſervice of the obligees, as a clerk 
in th-ir hop and counting-houſe, 
is not diſcharged by the obligees 
taking anotter partner into their 
houig, and the obligees may re- 
cover money reccived by the clerk 
after ſuch change of partners. 
Barclay v. Lucas. 
19. Under a bond of indemnity 


given by A. that B. who was ap- 


pointed the general agent of C. the 
receiver of his rents, and the ma- 
nager of his eſtates, ſhould pay 
over to C. all rents which he 
ſhould receive, as alſo the increaſe 
and improvements thereof vpon 
any new contracts or renewals of 
leaſes, A. is anſwerable for all fines 
received by B. on renewing the 
leaſes which were not paid over by 
him. Iriſh Society v. Needham. 337 

20. A bond given by an incum- 
bent to the patron on preſentation, 
to reſide on the living, or to reſign 


if he do not return to it after no- 
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tice, and alſo not to commit waſte, 
&c. on the parſonage-houſe is good. 
Bagſhaw v. Beſsley. 326 
21. In ſuch caſe a licence to the 
incumbent to abſent himſelf from 
the living, may be revoked. Jbid. 
22. In conſideration thut A. 
would take B. as an à ſtant in 
bulineſs as a ſurgeon, for ſo long 
time as it ſhould pleaſe A.; B. 
agreed not to pra fife on his own 
account for fourteen years, within 
ten miles of the place where 4. 
lived, and gave a bond for this pur- 
poſe ; this bond was held good in 
luw. Davis v. Maſon. 328 
23. To debt on bond, condition- 
ed for the payment of a certain ſum 
at a certain day, defendant pleaded 
that by articles of agreement be- 
tween the plaintiff, her ſiſter, and 
the defendant, the intereſt of the 
money was to be paid to one of the 
fillers upon an event which had 
happened: but as the plea did not 
allege the payment of the intereſt, 
accor.iingly it was holden bad. 
Baldee v. Elers. 352 
24. A bond conditioned for the 
payment of money aſter the obli- 
gor's death, made to a woman in 
contemplation of the obligor's mar- 
rying her, and intended tor her be- 
nefit if ſhe ſhould ſurvive, is not 
releaſed by their marriage. Mil- 
b:urne v. Ewart. 353 
25. A bond given by a ſervant 
of the African Company condi- 
tioned to take poſſeſſion of the ef- 
fects of perſons dying i»teſtate in 
one of their ſettlements on the coaſt 
of Africa, an fell the ſame, and 
remit the produce to the Company 
in Europe, to be by them delivered 
to the jawful adminiſtrator, is a le- 
gal bond. African Comp, v. Torrane. 
329 
BREAKING OPEN OF DOORS. 


1. A bailiff may break open the 
doos 
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door of a lodger, having firſt gain- 


* 
» 


ed peaceable entrance at the outer 


door of the houſe, Lee v. Gurnſell, 
602 
2. So alſo may bail to ſurrender 
their principal. Sheers v. Brooks. 790 
BRINGiNG GOODS INTO 
COURT, 
1. Allowed under ſome circum- 
flances in trover. Liber v. Prince. 
i 157 
2. Alſo in treſpaſs. Pickering v. 
Truſte. Vide APPENDIX. 
BUYING AND SELLING 
OFFICES. 
1. Aſſumpſit to pay plaintiff 21. 


per cent. to procure a purchaſor of 


plaintiff's place of ſurveyor of the 
baggage of the port of London, is 
bad and contrary to the ſtatute 
againſt ſale of offices. Stach hole v. 
Earle. 272 

2. A. being poſſeſſed of an office 
in a dock-yard, B. in order to in- 
duce him to procure himſelf ſu- 
peranuated, and retire on the uſual 
penſion, agrees without the know- 
ledge of the navy-board, to whom 
the appointment belongs, in calc 
B. ſhould ſucceed him in otiice, to 
allow him a certain annual ſhare 
of the profits. A. retires, B. is 
appointed to ſucceed him, but does 
not perform the agrecment; A. can 
maintain no action againſt B. on 
the agr cement. Parſons ve Ihom- 
ſon. 265 

3. A. by the intereſt and on the 
application of B. to the lords of the 


treaſury, is appointed cuſtomer of 


a port, having previoully entered 
into an agreeivent, declaring that 
his name was uſed in the applica- 
tion in truſt for B.; that he would 
appoint ſuch deputies as B. thould 
nominate ; and would empower B. 
to receive the profits of the office to 


his own uſe; on the failure of A. to 


comply with the agreement; no 

action will lie upon it againſt him. 

Garforth v. Fearcn, 207 
BY-LAW, 

1. A by-law requiring the in- 
dentures of apprentice!hip of ſuch 
who are bound apprentices to free. 
men to be inrolled within four 
months from the date, in order to 
intitle themſcives to their freedom, 
ſeems good. Rex v. Marſbal. 553 

CARRIER. 


1. Caſe and not trover lies 
againſt a wharhnger or common 
carrier for goods ſtolen or loft. 
ESV v. Fohnjon and Daun. 149 

2. In an action upon the cate, 
on the cuſtom of the realm, againſt 
2 common carrier, for not lately 
conveying goods, the- defendant 
may plead, in abate nent, that the 
goods mentioned in the declaration, 
were delivered to, and rece.ved by, 
the defendant and others jointly, 
they being partners in the trade or 
bulineſs ot a carrier, and nor by the 
detendant ſolely, averring that thoſe 
other perſons are living. Buddle v. 
iin. 2. 

3. A common carrier is by the 
nature of his contract liable for all 
due care and diligence; and for any 
negligence he is hable on his con- 
tract. Forward v. Pitward. 57 

4. There is allo a further degree 
of reſpontibility by the cuſtom ot 
the realm ; that is, by the common 
law, a Carrier is in the nature of 
an inſurer: he is liable for every 
accident, except by the act of God: 
or the king's enemies: and although 
the jury tind that the goods were 
deſtroyed without any actual negli- 
gence in the carrier, he is liable tor 
any inevitable accident, as by a fire 
happening at a diſtance, id after- 
wards communicating with his 
warchouſe. A 
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5. So where an action was 
brought againſt a maſter of a ſhip 
to lecover the value of ſome goods 
put on board his ſhip, in order to 
be carried to St. Sebaſtian; it was 
proved that an wreliſtible force 
broke into the ſhip in the river 
Thames, and ſtole the goods; yet 
the detendant was held aniwcrable. 
Barciay v. Heygena. 58 

6. But it the goods be fafely 
conveyed to the place of their del- 
tization, and the direction be, that 
they be there kept until they can 
be forwarded to another place, the 
carrier will not be anſwerable if 
they are deſtroyed in the interme- 
date time. Garſide v. Trent and 
Merſey Nav. 55 

7. And a common carrier 3s 
bound to deliver goods, if it has 
been the utual and accuſtomed 
courſe of his trade to do fo. Gol- 
den v. Manning and Peyton. 59 

8. It allo ſeems from what was 
ſaid by the judges in a mere r cent 
caſe, thai a carrier who undertakes 
to carry goods gene ally to ſuch a 
place, is hound to deliver them to 
the reſpective individuals to whom 
they are directed in ſuch place, aud 
cannot ſatisfy his engagement, 
merely by taking them to the inn 
or other place where he happens to 
put vp. Hyde v. Trent and Mer- 
fey Nav. 60 

9. But it feems, according to the 
opinious of Bullir, J. and Gree, 
J. contra Lord Kenyn, Ch. J. that, 
in reſpect of goods brought by 


water-carjage, the deiivery thereof 


on the uſual whart is ſuch a deli— 
very as will diſcharge the carrier. 
Ibid. 

10. But if a carrier accepts the 
goods ſpecially, he ſhail be anſwer- 
able no further than he undertakes. 
Gibbon v. Paynton, & al. 63 
11. And if a common carrier 
gives notice, that calh, plate, 


855 


jewels, writings, or any ſuch kind 
of valuable articles will not be ac- 
counted for if loſt, of more than 
the value of a ſpecified ſum, unleſs 
they be entered as ſuch, and paid 
for accordingly ; he will nut, on a 
loſs of goods of that deſcription, de- 
livered to him by one who knows: 
his terms, but conceals the value, 
and pays no more than the o:dinary 
price of carri:ge and booking, be 
liable either to the extent of the tum 
ſpecified, nor to repay the price ac- 
tu ally paid for the carriage or book- 
ing. Clay v. Millau and others. 65 

12. An action againſt a common 
carrier, for not delivering goods 
tent by him may be brou ht in the 
name of the confignor. Davis and 
Jordan v. James. 66 

13. And though the declaration 
ſtate, that the carrier undertook to 
cariy the goods for a certain hire 
and reward, to be paid by the con- 
{ignor, and it be proved at the trial 
that the conſignee agreed with the 
conſignor to pay the carriage, it 


will be no variance. Moore and 
others v. IM iſſau. 66 
CASE. 


1. An action on che caſe ror a 
miSfeazance in ofice will lie againſt 
the deputy if he is a ſubltantive of- 
fice!, us well as againſt tie princi- 
pal. Nctoning v. Goodehild. 38 

2. All actions ior breach of duty 
in the office of ſheriff mult be 
brought agai.{t the high theriff, 
though the detauit be by the under 
theriff or bailiff, Cameran v. Rey- 
nolds. 38 

3. An action on the caſe lies for 
ſuing plaintiff in an inferior court 
maiicioufly, aud arreſting him, 
* hen that court had no juriidiction 
of the cauic. Goſling v. Wilcock. 31 

4. The difference between caſe 
and rreipaſs. Gates v. Bayley. 196 

5. Cale does not lie at common 
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law againſt a commandling officer 
in the army for 1educing a non- 
commiſſioned officer (ſuch as a ſer- 
jeant) to the degree of a private, if 
it be out of the king's dominions. 
Barw's v. Keppel. 36 
6. An action does not lie againſt 
the juſtices of the peace, for refuſing 
to grant a licence to keep an ale- 
houſe. Baſſet v. Godſchal. 39 
7. It ſeems that an attorney is 
not anſwerab's for ary Iofs his 
client may ſuſtain upon account of 
a mere involuntary, undetigned mii- 
take in a nice point of practice. 
Ruſſel v. Palmer. 3 
8. But if the client ſuſtains any 
loſs in conſequence of any groſs 
neglect, mijn 4;;2gement, ignorance, 
or corruption of the attorney, he 
ſhall recover damages in an action 
on the caſe. Pitt v. Ialden. 40 
9. Thus where the attorney ne- 
glected to charge a defendant in ex- 
ecution, an action was held well to 
lie for ſuch negligence. Rufſel u. 
Pauliner. 40 
10, But the jury ought to be left 
to find what damages hey pleaſe, 
for the whole debt might net be re- 
coverable, the party not totally in- 
ſolvei.t, or the like. Rufſ.!v. Pal- 
mer, & Pitt v. Telden. 40 
11. And althougli in ſome caſes 
the court may, upon motion, pro- 
ceed in a ſummary way againſt tlic 
attorney, ye', unleſs it is a very 
clear caſe, the court will not inter- 
fere, but leave the party to bring 
his action. Pitt v. 1 alden. 40 
12. An action may be maintain- 
ed againſt the governor of any Bri- 
tiſh ſettlement on his return to 
England, for an injury done by him 
under the colour of lis authoricy, 
Moſtyn v. Fabryas. 41 
13. The like point. Sutherland 
v. — 44 
14. And a perſon repreſenting 
the king in all functions, civil and 


military, ſhall anſwer for an abu 
of his authority, though the act 
complained of was ia itſelf legai, if 
it appears to have been aggravated 
by unneceſſary crnelty, malice, and 
oppreſſion. H all v. Mamanarc, 

++ 


15. The like point. Swinton v. 
Molly. 45 

10. The poſt-maſter is obliped 
to deliver the letiers ſent by the ge- 
neral poſt at the reſpective habita- 
tions of the perſons reſiding in the 
poſt-town, to whom ſuch letters 
are addreſſed, for the mere rate or 
prices ſettled by act of parliameim; 
and for a refuſal or neglect ſo to do, 
an action will lie. Sth v. Harris, 
40. Rowning v. Goddchild, 48 


Frith v. Powditch, 50, 51. Barnes v. 
F oley. 51 


17. But an action will not ſie 
again t the poſt-maſter general tor 
any loſs or damage that may hap- 
pen through the negligence or di- 
honeſty of any perſons employed 
under him to conduct and carry on 
the buſineſs of the office. N Hitſi ld 
v. Lord Le Daſpenſer. 53 

18. An action on the caſe wil 
lie againtt the commiſſioners of e 
lottery for a misſeaſance in the dit- 
charge of their Guts, for they are 
mere miniſterial officers. Schinotte 
v. Bomſled and others. 50 

19. Wherever there is a fup- 
preſlion of truth, in a return to a 
mandamus, and the party is there- 
by injured, he may maintain an 
action; au although a return be 
true in words, yet if it is falſe in 
ſubſtance, an action will lie. The 
King v. Lyme regis. 56 

20. An action on the caſe will 
lie againſt the bank of Engiand tor 
2 to permit a transfer ot 
ſtock to be made. The King v. the 
Bank of England. 5b 

11. In all cafes where a damage 
accrues to another by the negli- 

gence, 
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gence, ignorance, or miſhehayiour 
of a perſon in the duty of his trade 
or calling, an aCtion on the caſe 
will lie. 67 

21. Therefore, if a ſurgeon tries 
an experiment on a ſubject, and 
therein acts contrary to the uſual 
and common courle. of practice 
among ſurgeons; if the perſon be 
damnified by ſuch act, he may 
maintain an action on the caſe. 
Slater v. Baker and Stappleton. 68 

22. But, where an action on the 
caſe is brought for a nonfeaſance, 
it muſt appear on the face of the 
declaration, that there was a conſi- 
deration, or a promiſe and ci ntract 
on the behalf of the defendant to do 
the particular thing, for the non- 
performance of which the action 
is brought. Elſze & al. v. Gat- 
ward. 69 

23. And if a perſon undertake 
to perform an act gratuitouſly, not 
being in a buſineſs in which he is 
particularly ſkilled, he ſhall not be 
anſwerable for any damage that 
may happen if he act bona fide, 
according to the beſt of his know- 
ledge. Shiells v. Blactburne. 72 

24. An action on the caſe will 
lie for an injury done to premiſes, 
by raiſing the pavement of a ſtreet, 
though done under the authority of 
the commiſſioners for paving, if 
the commiſſioners have therein ex- 
ceeded their juriſdiction. Leader v. 
Moxon. 

25. But, without an actual ex- 
ceſs of juriſdiction, no action can 
be mainiained for any damages oc- 
caſioned by the act of the commiſ- 
ſioners of paving, or the paviours 
acting under them. Eritiſb 5 
Plate-glaſs Manufatturers v. Me- 
redith. 75 

26. An action on the caſe, in 
the nature of waſte, will lie againſt 
2 tenant for years after the expira- 


tion of his term, for dilapidations 
committed during the term. Xin- 
lyſede v. Thornton. 77 
27. In an action for ſtopping 
and obſtructing the plaintiff's lights, 
Wilmot, ]. ſaid, that where a houſe 
has been built forty years, and has 
had lights at the end of it; if the 
owner of the adjoining ground builds 
againſt them, ſo as to obſtruct 
them, an action lies. Lewis v. 
Price. 7 
28. And a reverſioner, as well as 
the party in poſſeſſion, may bring 
an action for an injury done to the 
value of the inheritance. Jeſſer v. 
Gi ford. 
29. But no action will lie againſt 
a ſteward, manager, or agent, for 
damages done by the negligence of 
thoſe employed by him in the ſer- 
vice of his principal; but the prin- 
cipal, or thoſe actually employed, 
are only liable. Stane v. Cart- 
wright. 7 
30. An action on the caſe will lie 
for diſturbing another in a right, 
which is annex ed to a right of com- 
mon. Bean v. Bloom. 79 
31. In an action on the caſe, by one 
commoner againſt another, for a 
diſturbance of his right of comman, 
the plaintiff in his declaration may 
ſhew his own particular right of 
common, and charge, in general, 
that che defendant, wrongfully and 
injuriouſly eat up, depaſtured, and 
ſpoiled the graſs. Atkinſon v. Teaſ- 
dale. 81 
32. And one commoner may 
maintain an action againſt ano- 
ther for ſurcharging the come 
mon, notwithſtanding he may him- 
ſelf have . it. Hobſon v. 
Toad. 82 
33- If a man turn his cattle into 
black-acre, where he has no right, 
and they ſtray into my field for 
want of fences, he cannot excuſe 


himſelf, 
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himſelf, or juſtify for his cattle treſ- 
paſſing in my held. "282 
34. If a man who has a right of 
common upon the lord's waſte, for 
cattle levant and couchant on his 
land, ſurcharge the common, the 
lord cannot for that cauſe diſtrain, 
213 

35- A commoner cannot juſtify 
cutting down trees planted by the 
lord on the waſte, although there 
be not a ſufhciency of common left; 
but his remedy is by action on the 
caſe, or by aſſize. Sadgrove v. 
Kirby. 213 
36. The right of commoners in a 
common may be ſubſervient to the 
enjoyment of the common by the 
lord. Faolkard v. Hemmett. 214 
37. Pleadings refpeCting rights 
of common. Clarkſon v. I codhouſe, 
215. Bateſon v. Green, 12 Dun- 
an v. Treſider and another, 218. 
D' Ayrolles v. Howard, 219. 
38. A right to take a profit in 
alieno ſols, cannot be ſet up under a 
cuſtom, it can only be claimed by 
preſcription. Crimſtead v. Mar- 
e. 218 


CERTIFICATE. 


1. A certificate by a rector to 
the biſhop, appointing a curate of 
his church, promiting to allow him 
a ſalary and to continue him in ot- 
fice >= fr hah or removed, is no 
contract with the biſhop, but merely 
information to him of a matter of 
fact; the contract is with the curate. 
Martyn v. Hind. 292 

2. If the biſhop ordains fuch cu- 
rate in the above certificate, it is a 
licence within the intent and mean- 


ing of the canon law. Ibid. 


COMPOUNDING PENAL 
ACTIONS, 


1. When leave is given to com- 
pound, the king's ſhare is to be 
paid into the hands of the maſter of 


the crown office. Brown q. t. v. 
Bailey. 431 
2. A popular indictment cannot 
be compounded after conviction, 
Brery, q. t. v. Levy. 431 
COMPOSITION. 

1. An agreement between a debt. 
or and his creditors, that they will 
accept a compoſition in ſatisfaction 
of their reſpective debts, to be paid 
in a reaſonable time, can'ot be 
pleaded to an action brought by one 
of the creditors to recover his whole 
demand. Heathcote v. Crookſhanks, 

307 
CONDITION PRECEDENT. 

1. No precile technical words 
are required in order to make a fi 
pulation or condition precedent or 
ſubſequent, veither does it depend 
upon 1ts being prior or poſterior in 
the deed ; but it muſt depend on 
the nature of the contraQ, and the 
acts to be periormed by the con- 
tracting parties. Hlatham v. Ea. 
Ind. Ca. 401 

See allo the cales from p. 296 to 
403» 

CONTRACT. 

1. There are two ſorts of pra- 
hibitions in reſpect of contracts, 
1, To protect weak or neceſſitous 
men from being overrcached ; and 
here the rule in par: delicto potter 
e conditio defendentis, does not hold. 
2dly, Prolnbitions founded upon 
reaſons of public policy, in which 
the above rule docs hold. Clarke v. 
S$hee. 239 

2. The above doftrine exempl:- 
fied. Browning v. Morris. 241 

3. Aſſumpfit for money had and 
received lies when a payment has 
been made on a conditional con- 
tract which has been put an end to. 
Towers v. Barrett. 135 

4. Where goods are delivered un- 
der an agreement to take a ſpecific 
parcel 
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parcel of copper money in pay- 
ment; a delivery of the ſame cop- 
per will be a good bar to an action 
tor the value of the goods, though 
in fact it was counterfeit money. 


Alexander v. Owen. 555 
Sce alſo Assuurs tr CovzNAN Tr. 
CONSIDERATION, 


1. Conſideration failing, con- 
tract void and no action maintain- 
able thereon, 115, 233, 051. 


CONSIGNMENT, 
See CARRIER, 
COPYHOULD. 


1. The lord of a manor may 
maintain an action againſt an in- 
fant copyholder, when he comes of 
age, for the fine due on his 2dmit- 
tance during his nonage. £Zvriyn 
v. Chicheſter. 254 

2. Aſſumpſit will lie for copy- 
hold fines. Mhiifſeld v. Hunt, 233. 
Alle v. Grant, 255. 


COPYRIGHT. 


1. The copyright of authors con- 
ſidered and aſcertained. Millar v. 
Tayler. 116 

See AUTHoRs. Alſo the calc of 
Beckford v. Hoody inthe APPENDIX, 


COSTS. 


1. In an action for entering plain- | 


tff's dwelling-houſe, aud making 
great noiſe till defendant compciled 
plaintiff to give him a promiflory 
note; the jury giving only a guinca 
damages, no more coſts than dama- 
ges were allowed. Appleton v. 
Smith, 224 
2. Secus if the treſpaſs had beca 
juſtified. Redridge v. Palmer. 22 
3. Coſts were allowed on an at- 
tachment for contempt, where it ap- 
peared clear that the proſecutor 
muſt within his own knowledge have 
been ſatisfied that his complaint was 


ill- founded. Rex v. Plunket. 697 


4. If coſts have been incurred in 
the courſe of the proceedings, the 
bail cannot get their recogmzance 
diſcharged without payment of 
them. Kex v. Lyon. 778 

5. In an action for words, if the 
be in themſelves actionable, and iefs 
damages than 40*. are given, there 
ſhall not be full coſts, unleſs there 
be a colloquium and ſpecial da- 
mage laid. Surman v. SHelleto. 29 

6. In action for words with 
ſpecial damage and verdict for it, 
it the words are in themſelves ac- 
tionable, no more coſts than da— 
mages. Collier v. Gaillard. 29 

7. But if the words are not actigsu- 
able iu themielves. there ſhall be ſull 
colts. Savile v. Fardine, 29. GAl- 
lier v. Gaillard. 29 

8. In actions of treſpaſs for crim. 
con. with the plaintiff's wife, the 
plaintiſt is entitled to full coſts though 
the damages are under 40s, Batebe- 
br v. Bizgs. 186 

2. Cotts of ſeit on a rule of re- 
ference mult be common coſts un- 
leſs ſpecially ordered otherwiſe. 
Barker v. Tibor. 737 

10. In tre paſs for breaking free 
warren, though the damages be 
under 40s. the plaintitt ſhall have 
full colts. Lord Dacre v. Tebb, 227 

11. The plaintiff recovering on 
one count thall have colts of the 
whole declaration. Nærris v. al- 
dran. 227 

12. Coſts on a rule of reference 
are coſts as between party and party, 
not as between attorney and client. 
Marder v. Cox. 7 

13. The plaintiff is entitled to no 
more coſts than damages in treſpaſs 
for an aſſault and battery and tear- 
ing the plaintiſf's clothes, if the jury 
find that che tearing was in conſe- 
quence of the beating, and give leſs 
than 408. damages. Corteriil v. 
Folly. 160 

14. Alſo if plaintiff recover leſs 

than 
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than 408. damages on a count alleg- 
ing that the defendant aſſaulted him 
and then and there tore the clothes, 
he is entitled to no more coſts than 
damages. Lockwood v. Stannard. 162 
15. The like point in Morris v. 
Greenaway. 161 
16. In treſpaſs for an aſſault and 
battery where the defendant juſtifies 
the aſſault only, and the plaintiff 
obtains damages under 40s. and the 
judge does not certify, the plaintiff 
1s entitled to no more coſts than da- 
mages. Page v. Creed. 162 
7. But it to an ation for an aſ- 
fault and battery, the defendant 
plead the general iſſue and a juſtifi- 
cation to the whole, and the plain- 
tiff obtain a verdict, with damages 
under 40s. the plaintiff is entitled to 
full coſts. Smith v. Edge. 162 
18. The like point determined in 
an action of treſpuſs for breaking 
the plaintift*s cloſe, when the whole 
treſpaſs was juſtified. Redridge v. 
Palmer. 226 
19. Same point. Comer v. Ba- 
her. 226 
20. If it appear on the trial that 
the treſpaſs, however ſmall, was 
committed after notice, and the jury 
ive leſs than 4os. dimages, the 
Judge is bound under the ſtat. 8. & 
9. W. 3. c. 11. § 4. to certify that 
the treſpaſs was wil ful and malicious, 
in order to entitle the plaintiff to full 
coſts. Reynolds v. Edwards. 228 
21. In treſpaſs for throwing 
ſtones and breaking the plaintiff's 
windows, if the plaintiff recover leſs 
than 40s. damages, he is not enti- 
tied to more coſts than damages, un- 
leſs the judge certifies that the title 
came in queſtion. Adlem v. Green- 
away, 226 
22. The bail to the aCtion are 
not liable to pay the coſts of a writ 
of error. Yates v. Doughan. 781 


23. Where there are many de- 
fendants, one of whom goes to trial 
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and obtains a verdict, but others 
ſuff-r judgment by default; the da- 
mages and coſts on the judgment 
by default may be deducted from 
the coſts taxed to thoſe d-fendants 
who obtained a verdict. Schale v. 
Noble. 715 

24. How far B. R. hold that an 
atrorne 
coſts. Welh v. Hole, 710. Griffin 
v. Eyles, 710. Mitchell v. Olds 
field, 711. Morland e. Laſhly, 712. 
Read v. Dupper, 712. Randale v. 
Fuller. 713 
25. How far C. B. Barker v. 
Brabham, 714. Schoole v. Noble, 715. 
Nines v. Modigliani, 7 15. Dennie 
v. Elliott. 715 


COVENANT. 


1. An expreſs covenant ſhall 
bind to performance, Shubrick v. 
Salmond. 376 

2. A party may either reccive 
the penalty, and reſcind the con- 
tract, or bring an action on the co- 
venant, and Tet the contract ſtand, 
inter v. Trimmer. 418 

3. Money allowed to be paid in- 
to court on a ſpecial breach aſſign- 
ed in an action of covenant where 
the damage is aſcertained, not other- 
wiſe. Fullwell v. Hall. 418 

4. Non infregit conventionem is 
not an iſſuable plea to a breach ot 
covenant aſſigned in the negative. 
Boone v. Eyre. 392 

5. If one party covenants to do 
one thing, the other party doing 
another, this is not a condition 
precedent, but a mutual covenant, 
and one cannot be pleaded in bar 
of the other. Tbid. 

6. Covenant as heir, and breach 
aſſigned for want of repairs on à 
leaſe for years ; plea that leſſor was 
only tenant for life, and traverſes 
that the reverſion was in him a 
his heirs good, Brudnell v. Roberts. 
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7. In what caſe aſſumpſit will 
lie, as well as Covenant. Foſter v. 
Allanſon, 368. Moravia v. Levy. 

369 

8. If a mortgagor and mortga- 
gee of leaſchold premiſes make an 
uader-leaſe of the mortgaged pre- 
miſes, in which the covenants are 
only with the mortgagor and his 
aſſigns, the aſſignee of the mort- 
gagee, if he has alſo taken an ab- 
ſolute conveyance of the reverſion 
in fee, cannot maintain an action 
for the breach of the covenants in 
the under-leaſe, becauſe the origi- 
nal term 1s merged in the fee, which 
he has acquired, and the covenants 
in the under-leaſe are only colla- 
teral to the grantor's intereſt in the 
land, and do not run with it. e 
v. Ruſſel. 369 

9. But in the above caſe, if che 
action had been brought by the 
mortgagory it might have been ſuſ- 
tiined, becauſe the covenants with 
lim, on the part of the lefiee, were 
expreſs, Stokes v. Ruſſel. 372 

10. The defendant in the above 


caſe afterwards brought a writ of 


error in the Exchequer Chamber, 
and aſſigned for errors, That b 

the declaration it appeared, that the 
ſeveral covenants were made by the 
plaintiff in error with Stokes, the 
defendant in error, in reſpect of the 
eſtate and intereſt of the faid Sthes, 
m the ſaid demiſed premiſes, and it 
did not appear thereby that the ſaid 
covenants were made with the ſaid 
Stokes, or that the action was 
brought by him in truſt for any 
other perſon; and although it was 
Rited in and by the ſeveral pleas, 
that the eſtate and intereſt of. the 
laid Stokes, in the faid premiſes, in 
retpect of which the ſaid covenants 
were ſo made, became, a. d was 
wholly ended and determin d beture 
the breaches of covenant in the ſaid 


declaration mentioned ; yet by the 


Vor. I. 


record, it is adjudged, that thoſe 
pleas and matters are not ſufficient 
in law to bar the ſaid St:kes, the 
defendant in error, from having and 
maintaining his action, &c. The 


judgment of B. R. affirmed. Ruſſel 


v. Stokes. 373 

11. An expreſs covenant ſhall 
bind to perfo:mance. Shubrick v. 
Salmond. 376 

12. Where there is an expicſs 
covenant on the part of the tenant 
to pay the rent, the conſequence of 
the houſe being burned down, is, 
that the landlord is not obliged to 
rebuild, but the tenant is obliged to 
pay the whole rentduring the term. 
Belfour v. Weſton. 377 

13. And in an action of cove- 
nant, uncertain damages cannot be 
ſet off. Meigall v. Waters. 378 

14. In an action of covenant on 
a leaſe, the covenant for repairs 
was, that the lefſee would during 
the term repair without any excep- 
tion as to fire; held, that on a ge- 
neral covenant like this, the leſſee 
is bound to rebuidd. Bullock v. 
Dommit. 378 

15. So in an action of covenant, 
for not upholding and keeping in re- 
pair a bridge : the plea was that the 
bridge by the act of God was de- 
ſtroyed; held, that as the defendants 
had not excepted any loſs of any 
kind, they were anſwel able. Breck- 
nock and Abergavenny Canal Naui- 
gation v. Pritchard. 379 

16. If in the firſt covenant in the 
leaſe to joint leſſees, the leſſces co- 
venant, for themſelves joi:rly and 
ſcverally, and for their ſeveral and 
reſpective heirs, executors, and 
adminiſtrators, it extends to all the 
ſubſcquent covenants on the part of 
the leflees throughout the deed, un- 
leis there be ſomething in the nature 
of the ſubject to reitrain them to 
the former pa t of the leaſe. Duke 


| of Northumberlandy, Errington, 379 
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17. It is not neceſſary in an ac- 
tion upon the covenant for peace- 
able enjoyment, that the party 
againſt whom it is brought ſhould 
have a title; it is ſuſhcieat if he docs 
the act under a claim of one. Lloyd 
v. Tamdies. 38: 

1%. Againſt whom the action 
may be brought on a covenant tor 
peaceable enjoyment, 
Flitcher. 392 

19. But though a covenant for 
peaceable enjoy ment is conceived 
in the muſt general terms, it ought 
to be reſtrained to lawful interrup— 
Dudley v. Folliat. 383 

20. A covenant in reſtraint of 
marriage is 1legal and void; ſuch 
as an agreement not in fact to 
marry the plaintift, but not to marry 
any one elſe, Lowe v. Peers. 386 

21. Where ove party cannot le- 
gally perform his part of the cove- 


nant, he cannot call upon the other 


for the brech of the agreement. 
Gallint v. Labor. 353 

22. There is a diff rence be- 
tween covena:its in general and 
covenants ſecured by a penalty or 
forfeiture. In the latter cafe, the 
obligee has his cleQtion ; he may 
either bring an action of debt for the 
penalty, and recover the penalty 
(after which recovery of the pe- 
naltv, he cannot rcioit to the co— 
venant, becauſe the penalty is to be 
a ſatisſactiun for the whole); or if 
he does not chooſe to go tor the 
penalty, he may proceed upon the 
Covenant, ami recover more or lets 


V. Pers. 388 

23. The defendant, in a lcale, 
agreed not to cut any tree under a 
penalty of Sol. and in an action 
brought on this covenant, 4 1 
debet pleaded, there was a verdict 
for the plaintiff, that the defendant 
cwed the debt, 1s. damages, and 
408. coſts ; held that the jury ought 


Hurd v. 
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to have aſſeſſed the real damages, 
and a venire facias de novo awards 
ed. Drage v. Brand. 339 
24. Where a judgment for a pe- 
nalty ſhall ſtand as a ſecurity for 
damages, by the non- performance 
of covenants. Goodwin v. Crawle, 
589 

25. A plaintiff in covenant mutt 
aſſign the breach of ſuch covenants, 
as he proceeds to recover the fatil- 
faction for: and if the defendant 
plead to iſſue, and the cauſe gocs 
to a jury for trial, the jury upon 
trial of ſuch cauſe muſt uſleſs da- 
mages for ſuch of the breaches a. 
ſigned as the plaintiff upon the trial 
of the iſſues ſhall prove to have 
been broken. Hardy v. Bern. 300 
26. Ine like point. Rats v. 
Roſewell. 391 
27. There are three «different 
kinds of covenants :—PFirlt, ſuch as 
are called mutual and independent, 
where either party may recover da- 
mages from the other, for the in- 


jury he may have feccived by a 


breach of thc covenants in his ta- 


| vour, and where it is no excnie fer 


— — - 


>— — — - — 


the defendant to allege a breach of 
the covenant on the part of che 
plaintiff. Ring/tonv. Preſion. 392 

28. Secondly, There ure cove- 
nants which are conditions and di- 
pendant, in which the performance 
of one depends on the prior per- 
tormance of another, and theretore 
till this prior condition is perform— 
ed, the other party is not liable to 
aun action on his covenant. Hd. 

29. Thirdly, There are allo 4 
third fort of covenants, which are 
mutual conditions t be performed at 
the ſame time, and in theſe, if one 
party was ready, and offred to 
perform his part, and the other ne— 
glected or retufed to perform it, 
he w ho was ready and offered has 
fulfilled his engagement, and may 
maintain an action for the delaulc 
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of the other, though it is not cer- 
tain that either is obliged to do the 
firſt act. {lid. 
30. And the dependance or inde- 
pendence of covenants, is to be col- 
lected {rom the evident ſenſe and 
meining of the parties: and how- 
ever tranſpoſed they may be in the 
deed, tiieii precedency mult depend 
on the order of time in which the 
intent of the tranſastion requr es 
their performance. [bid. 
31. Mutual and independent co- 
venants: what ſhall be deemed ſuch. 
Brone v. Eyre, 392. 303. GCamp- 
bell v. Jones, 393. 1crry and an- 
ther v. Duntzee. 395 
32. Co enants dependant on the 
performance of a precedent condi- 
tion. Duke of St. dlbans v. Shore, 
396. MKing/ton v. Preſton, 398. 
Goodiſon v. Nunn, 399. Porter v. 
Shepard, 3099. Hatham & al. v. 
fa. Ind. Ce. 401. Phillips v. Field- 
Ing. 402 
33. Mutual conditions to be per- 
ſormed at the ame time: what tha!l 
be deemed ſuch. Jones v. Barkley. 
404 

34. On a diſſolution of partner- 
ſhip, there was a covenant, © that 
the plaintiff ſhould have a moie:y 
of the goods, and each bear an 
equal (nare of the expence of 
weighing and dividing ; but that the 
pin iff ſhould ſolely bear the 
charges and expences of conveying 
his moie:y of the goods to a ware- 
houſe he had taken:“ held that the 
defendant was not bound to deliver, 
though if he had obſtructed, it 
would have been a breach. Stevens 
v. Carrington. 404 
35. In covenant for not permi.- 
ting the leſſor to enter in the laſt 
year, and ſow clover, the breach 
aſſigned was, that the defendant 
had ſowed without giving him no- 
ce; held notice not neceſſary, 


therefore there was no breach. 
Hughes v. Richman, 405 

30. If the conduct of a party be 
a fraud upon the covenant, per- 
haps a court of equity will gi-e the 
plaintiff ſome relief; but a court of 
law cannot get rid of a covenant 
when it is drawn in clear and ex- 
plicit terms. Cliften v. _ 


37. A covenant on the part of 
the l-iTee, his executors and admi- 
niſtrators, is binding on the aſſig- 
nee of the leſſee, though he be not 
named. Jatem v. Chaplin. 407 

38. An action of covenant will 
not lie againſt an aTgnee of a 
term, for a breach before the aſ- 
ſignment. Churchwardens of St. Sa- 
viour's v. Smith, 408 

39. Nether will covenant lie at 
the ſuit of the leſſur againſt an un- 
der-leſſee. Hoiford v. Hatch. 408 

40. But if the whole of a term is 
made over by the leſſee, although 
in the deed he reſerves the rent and 
a power of entry for non-payment 
to himſelf, and not to the criginal 
leſſor, and although he introduce 
new covenants, the perſon to whom 
it is made over may ſue the original 
leflor or his aſſignee of the rever- 
lion, or be ſued by them, as aſſig- 
nee of the term, on the reſpeCtive 
covenants in the original leaſe. 
Paimer v. Edwards. 40 

41. Covenant will not lie againſt 
the mortgagee of a term as aſſig- 
nee, unlets he has taken actual 
poſſeſſion. Eaton v. Jaques. 410 

42. An aſſignee of a term de- 
clared againſt as tuch, is not liable 
after he has aſſigned over. Walter 
v. Reeves. 411 

43. And though the aſſignment 
be to a feme covert, it is a good 
diſcharge to the aſſignee. Barnfa- 
ther and ot lers v. Jordan & al. 413 

44 And in covenant which runs 
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with the land, evidence that the de- 
fendant is in as heir at law, will 
ſupport a declaration charging him 
as aſhgnee. Deriſi y & al. v. Cuſ- 
Fance. 413 

45. In declaring in an action of 
covenant, the party muſt not ſet 
out the deed at length, or the ſu- 
perfluous parts of it. Dundas v. 


Lord Veymouth. 415 | 


46. And if more than is neceſſa 
be in:erted, the Court will refer it 


to the malter to ſtrike out the ſu- 


perfluous matter, with coſts. Price 
v. Fletcher. 415 

47- In aſſigning a breach of covc- 
nant for quiet enjoyment, it is ſut- 
ficient to allege, that at the time of 
the demiſe to the plaintiff, A. had 
lawful right and title to the pre- 
miles; and having ſuch lawful 
right and title, entered, &c. and 
evicted him, &c. without ſhewing 
what title A. had; or that he evict- 
ed the plaimiff by legal proceſs, &c. 
Foſter v. Pierſon. 415 

48. In an action of covenant, if 
the plaintiff ſtate, that © he is ſeiz- 
ed in his demeſne as of freehold,” 
it will be bad on a ſpecial demurrer. 
Palyblank v. Hawkins. 16 
49. Where the defendant pleads 
nn eſt falum, he cannot contro- 
vert the plainutt's title; for in that 
caſe, the iflue only is, that there is 
no ſuch deed as ſtated in the decla- 
ration. Friend v. Eaſtabrost. 416 

50. A covenant to pay moncy, 
which is by deed, cannot be dit- 
charged without deed. Rogers v. 
Payne. 416 

51. If a declaration in covenant 
charges that the parties had ſtipu- 
lated by deed to perform a ſpecific 
thing (as to build two houſes by a 
certain day], averring that this was 
donc in time; 8 that the 
tune had been enlarged, by parol 
agreement, will not ſupport the de- 


claration. Littler v. Halland. 416 
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COUNTY. 


1. No action will lie by an in- 
dividual again!t the iuhibitants of a 
county for an injury uſt inc in 
conſequence of a count: bridge be- 
ing out ot repair. Ruffetl v. Men 
of Devon. 122 

COVERTU.E. 


See ADULTERY. BARON and 
FEME. HusBAND. 


COUNTY COURT. 


1. Where no action can be 
brought in the covnty court, it may 
be brought in the ſuperior courts; 
though tor leſs than 40s. Tubb v. 
Woodward. 312 

2. The like point. lh v. 
Troyte. 311 

COURT ROLLS. 

1. An attorney ruled to deliver 
up court books to the ſteward. 
Marſhals caſe, 726 


CURATE. 


1. Cannot be removed without 
cauſe by the rector, who has ap- 
pointed him by certificate to the bi- 
ſhop, promiſing to allow him a ſa- 
lary and to continue him in the 
oſſice till otherwiſe provided of 
ſome eccleſiaſtical preferment, un- 
leſs law fully removed for any fault, 


Martin v. Hind. = 

2. If removed for any fault he 

ſhould have notice. Lid. 
CUSTOM. 


1. The occupier of a meſſuage 
and lands wha has common 1n the 
Jord's waſte, may ſet up a cuſtom 
to cut ruſhes, asannexed to his r1g/tt 
of common. Bran v. Bloom. 79 

2. A cuſtom to take a profit in 
alieno ſolo, is bad; ſuch a right can 
only claimed by preſcription. 
Grim/tead v. Marlnwe. 218 

3. If, by an ancient cuſtom, the 
tenants, inhabitants, and reſian!s 
of and in a manor, are bound to 

grind 
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grind Il their corn, grain, and malt, 
which (hall be by then uſed, or 
rea, ground, within the inanor, at 
a partie r mil.; an action on the 
ca'e will li» for uſiag and (pending, 
grovad, within tue manor, any corn, 
91410, or- mut, ground elſewhere, 
than at the particular mill; and if 
ſuch a cuſtom has b en e tabliſhed 


and confirmed by a decree of the 


court of exchequer, its re: ſonabie- 
nels cannot be afterwards contro— 
yerted, nor the eviſtence of the cu- 
ſom 1 tigated any further before a 


jury. Cort v. Birkbeck, 88 
CUSTOMS AND EXCISE. 


1. Perſons committed for forci- 
dly reſiſting cuſtom-houſe othcers 
in the execution of their duty, cau- 
not demand to be bail. d as of right. 
Rex v. Dunn. 700 

2. Trover lies againſt cuſtom- 
houſe officers for ſeizing and car- 
rying to the King's wwrehoules 
ine | not ſcizahle. Tinklr v. 
Poole. 148 


DAMAGES. 


1. Where the ſum recovered ſhall 
carry intereſt, and from what time 
and to what time. Robinjon v. 
Bland. 313 

2. C250. held not exceſſive da- 
mages in an action againſt a ſhe- 
riff for a malicious proſecution for 
auiſances. Farmer v., Darling. 

31, 37. 

3. A common informer cannat 

have judgment of damages for the 


' 


detention of the debt, therefore in 


this cafe the } dgment was armed 
as to the recovering of the deb, and 
reverſed as to the damages and colts. 
Frederick v. Lookup. 424 

4. Damages cannot be ſevered, 
where the count is of a joint treſpaſs, 
and the jury find the defendants 


* 
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guilty accordingly. Hill v. God- 
child. —_— 


DEBT. 


t. The action of debt upon a 
prior judgment oppreſſive. Biddle- 
ſon v. IV hytel. 771 

2, Wherever a perſon gives a ſe- 
curity by way of indemnity for 
another, and pays the money, the 
law raiſes an aſſumpſit; but where 
he will not rely on the promiſe 
which the law will raiſe, but takes 
a bond as a collateral ſecurity, 
there he has choſen his own re- 
medy, and he cannot reſort to an 
action of afſumplit. Teuſſaint and 
ethers v. Martinnant. 321 

3. But in this caſe (which was 
aſſumpſit for money had and re- 
ceived, and plea of non- aſſumpſit) 
it appeared on the trial, that the 
defendant, who was captain of an 
Indiaman, had borrowed of one 
Cox 10001. upon two reſpondentia 
bonds of 5ool. each, and in the 
preſence of Cox, ſigned thereon 
an indorſement, whereby he de- 
clared, if Cox ſhould chooſe to aſ- 
ſign it to any perſon, he thereby ac- 
knowledged, “ that he held himſelf 
bound to pay unto ſuch aſſignee.“ 
The plaintiff advanced money to 
Cox, upon an af gnment of theſe 
bonds, and demanded payment; the 
defendant deſired time, and begged 
that the plaiatitf would not ſue him; 
but ſtill delaying payment, this ac- 
tion was brought, and it was held 
th+t the action was maintainable. 
Fenner v. Mears. 32: 

4. A bond, conditioned for the 
pivment of zol. per ann. from the 
detendant to the plainatt, where the 
conlideration appeared to be for 
c habitation had by the ſaid above 
bounden, 7. VJ. (the defendant} 
with the ſaid C T. (the plaintiff), 
is good. Turner v. Vaughan. 324 
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5. The like point. Ex partic 
Cottrell. 324 

6. But where the bond was given 
for an uilawtul cont;deration, that 
of living together in a ftate of 
fornicition,”” it was held void. 
Waller v. Perkins. 325 

7. A bond given to procure a per- 
ſon to gain a ſet lement, good. 
Whiting v. Punchard. 325 

8. How far a bond reſpecting 
ſtock tra ſactions heid good. Faii- 
ney v. Reynous. 270 

9. A bond given by an incum- 
bent for re::dence, valid. Bagſhaw 
v. ig. 320 

10. But a general reſignation 
bond, from the incumbent to the 
patron, is void. Biſbop of London 
v. Fytche. | 327 

11. But the laſt caſe was doubt- 
ed in. Partridge v. Ihiſion. 328 

12. Bynd not to carry on a p:r- 
ticular buſineſs within a certain di- 
ſtance, valid. Davis v. Maſon. 328 

15. A bond to the African Com- 
pany, that a perſon appointed to the 
ofhce of regi .rar at one of their 
ſeit;cments, ſhall, whenever any 
perſon in the ſervice of the commit- 
tee ſhall die inteſtate, torthwith ake 
under his care, and into his poſſeſ- 
ſion, the goods, chattels, &c. of ſuch 


perſon, and remit the ſame to the, 


commit ce io be paid to the Jawtul 
adininiſtrator, held valid. M ican 
Company v. Torrane. 3:9 

14. A bond given in purſuance 
of a corrupt agie. ment not to ap- 
pear and give evidence on a profe- 
cution for perjury, is void. Callins 
v. Blantern. 329 
15. How far ſureties are liable 
on a bond emered into for the faith- 
ful ſervice of others. Barker v. 
Parker. 328. Wright v. Ruff ll, 
334 Barclay and others v. Lucas, 
333. drifh Society v. Needham, 337. 


16. In an action on a general 


bond of indemnity, the defendaut | 


will be liable to anſwer any cults 
that the plaintiff may have incurred, 
in an action brought againſt lym 
on the default of the pa ty tor whon, 
the deſendant was ſurety. Die 
v. Sc:tt. 338 
17. An action of debt will not 
lie on a promiwory en ne, pay bie 
by inſtalments til the laſt dav of 
piymcut be pait. Rudder . Price, 
34 

18. In an action of debt on a 
ſimple contract, the plaintiff may 
prove and recover a leis ſum than 
he demanded in the writ. Aylett 
v. Lowe, 340. Mac Quillin v. Cx. 


19. Action of debt for god: A 
and delivered; and objections to 
the declaration overruled. Emery 
v. Fell. 341 

2. In an action on a bond condi- 
tioned that another ſhall not loſe, 
embezzle, deſtroy, purloin, con- 
ſume, miſpend, or unlawtully make 
away with any money, notes, bills, 
drafts, %c. the breach muſt be par- 
ticularly aſſigned: and if the money 
was taken out of the tiil, it mult be 
fo alleged. Jenes v. William. 345 

21. * an action of debt on a 
bond, with a penalty of 2000l. the 
condit.on was, that if A. who had 
been appointed treaſurer of a pariſh, 
did . a true, juſt, and periect 
ccount in writing; held that the 
fair conſtruction of tae condi'ion 
was, that the money ſhould be paid 
by A. or on his default by the de- 
fend:nt. Bache v. Profter. 245 

22. The plaintiff declared 01 a 
bon |, as given by the defendant's 
teſtator to himſelf; and it appcate! 
0 be given to the plaintiiF and 115 
wite, ad:niniftratri« of A. B.; hd 
weli enough. Ankerſtein v. Carte. 

34 

3. Upon a joint bond, the action 
cannot be brought againſt one of tlic 
obligors only. Horner v. Moor. 34 

24. Ia 
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24. In action of debt, upon bond 
conditioned fur piyment at a cer- 
tain d.y, it caunot be pleaded, that 
it was given as an indemnity againſt 
another bond. Aeaſe v. Maſe. 340 

25+ If the comdition of the bond 
is not a good one, the deftenlant 
cannot take advant:ge of it upon 
non eft fuctum; he mult pray oycr 
of the condition, and demur. C- 
ten v. Gaodri ige. 347 

2b. Non eſt fidtum cannot be 
pleaded with {/oit pat dim. Fox 
v. Chandler. 347 

27. Nor non e faflum witli jo!- 
vit ad dem. Arncld v. Baas. 347 

28. But the Cou t gave leave to 
withdraw the plea of nn eff fattum, 
and plead infancy. Olding v. Arun- 
del. 347 

20. If a bond has lain dormant 
wichout payment of any intereſt 
for t venty years, it hall be pre- 
ſumed to h:ve been paid: and in 
ſuch ca e the defendant muy plead 
ſauvit ad diem, and rely on the pre- 
{umption. Ibid. 

30. Bet no less time than 20 
years can of itſelf form a pre— 
{umption that a bond has beea paid, 
Od v. Legh, 347 

31. In an action on a bond, nn 
e fatum, and a tender as to part, 
c:nnot be pleaded. Jenbins v. d- 
wards, 

32. In debt on a bond, where the 
condition was to pay a certain ſum 
of money, on or before ſuch a day, 
the ple of payment b-to e the day, 
to wit, on ſuch a day, held wel. 
Aion. 349 

33. Bat in general when the con- 
dition for payment is on a certain 
day : payment before the day can- 
not be pleaded. Loid. 

34. But a p:yment made beiore 
the day ma be ple ded as a payment 
at the day. Sturdy v. Arnaud. 349 

5. Plea of dureſs in debt on 


bond. Knight v. Preſton. 350 


36. If a defend int plead per- 
formance generally to an action on 
a bond for the performance ot co- 
venants, and the plaintiff in his re- 
plication afhgn a p urticular breach, 
he ought to conclude et hoc paratus 
e wer:ficcre, in order thit the op- 
polite party may have an opportu- 
nity of auſ vering the whole mat: er. 
Sayre v. Minns. 351 

37. In debt on bon the plea of 
riens per deicent, except certain 
lands; which ſaid lands and tene- 
ments :re in tie fiiſt place ſubject 
and habe to the payment of 701, 
10s. due 111d owing to the defen- 
dant, and alſo to the payment and 
ſatisfaction of a certain other ſum 
of 1051. laid out a .d expeaded h 
the d fen lant ſince the d-ath of his 
father, for, in, and about revairs ; 
held bad. Sheteliworth v. Newille, 

38. It is a general rule, FOR, +<- 
ſubicribing witneſs to a bod, muſt, 
in an a-lion on it, be always pro- 
duced to prove the execution of it. 
Aobot v. Plumbe, 361. Coghlan v. 
IVilliamſm. 361 

59. Where the bond is for the 
payment of a ſum of money by in- 
{talments, or for an annuity; on de- 
tiult of payment, the court will 
al ow the plaintitf to ſian judgment 
for the whole penalty ; but on p y- 
ment of the g rrears ad coſts, the 


fiert ſucias will be ordered to be ſet 


aſide, and the judgment to ſtand as 
a ſecurity for future arrears, with 
liberty to apply to the court, from 
time to tima, to ſue out froth eve- 
cutions thereon. Marſen v. Toauchett, 


360. Howel v. Hanforth, 366. 
Ogituze v. Foley, 366. Judd v. 
Evans. 369 


40. But if a bond be conditioned 
to pay by iuſtalments, and if default 
be made in the payment of any one 
or more of the inſtalments, then 
the bond to ſtand in force for 

3K 4 the 
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the whole principal and intereſt 
then ve and unpaid; the defendant 
ie not entitled to this indulgence. 


Gulet! v. Hanforth. 367 

41. Tae like point. Bonafous v. 

Rybot. 367 
DECEIT. 


1. An action upon the caſe, in 
the nature of a writ of deccit, will 


lie for a wilful falſe affirmation, if 


the party to whom it is made, and 
who relies thereon, receives thereby 
a dainage. Paſley & al. v. Freeman. 
; 124 
DECLARATION. 


I. A declaration that the defen- 
dant on the 6th of May, and on 
divers other days and times between 
that day and the commencement of 
the ſuit, aſſaulted the pl.inuff, is 
bad. Michell v. Neale, 160 


DEEDS, 


1. Where a purchaſer of a ſmal] | 


part of au eſtate takes a covenant 
from tie vendor to produce the title- 
deeds whenev x it ſhall be neceſfury, 
and the decds a'terwards come in- 
to the vendee's poſſeſſion on his 
taking a mortgage of the other part 
of the eſtate, and he then afhigns 


the mortgage to a third perſon, not 
t | - the appearance of the party in penal 


mentioning the deeds, ſuch third 
perſon cannot maintain trov-r a- 
gainſt him for the deeds. Ira v. 
Field. 154 
DEL CREDE?!E. 

1. Commiſſion del credere, na- 
ture of, 231 (n. 1) 

2. A broker, when he bought 
goods for his principal, agreed for 
one-half per cent. to indemaify him 
trom any loſs on the reiale; it was 
held that this undertaking was diſ- 
ch .rged when the principal had a 
fa r opportu ity of ſelling to advan- 
t. ge, but neglected it, though he 
was afterwards obliged to fell at a 
loſs. Curry v. ge 547 

3. Where a baukrupt has un- 


| 


derwritten a policy to a broker act. 
ing under a commiſſion del credere, 
and a loſs upon the policy happens 
before, but 1s not adjuſted till after 
the bankruptcy, the broker may 
deduCt the amount of the loſs from 
the debt which he owes to the eſtate 
of the bankrupt; and if by miſ. 
take he pays it to the aſſignees, hc 
may recover it back as money had 
and received to his uſe, Biſe v. 
Dickaſon, 231 
DEMISE. 


1. Words in an agreement, that 
A. ſhall hold and enjoy, &c. it 
not accompanied with reſtrai gung 
words ore ate as words of preſent 
demiſe. Roe cx dim, Jackſon v. 
Aſhburner. $31 


DETINUE. 


1. In detinue, the value of the 
ſeveral parcels ne-d not be laid ſe- 
paratelv in the declaration. Pau- 
ly v. Hol. 156 


D!SCONTINUANCE. 


1. A ſide- bar rule o diſcontinue 
on payment of coſts was diſcharged 
becnuſe obtained after bil had jut- 


' tied, Bilchier v. Ganfell. 784 


2. A diſcontinuai.ce is cured by 


as well as civil actions. Humble v. 
Bland, 435 
DISTRESS. 

i. An agreement between the 
leſſors and the aſſianee of the ori- 
ginal leſſec “ that the leffor thould 
have the premiſes, as mentioned in 
the leaſe, and thould pay a parti- 
cular ſum over and above the rent 
annually towards the good-will al- 
ready pid by ſuch aſſignee,“ ope- 
rates as a ſurrender of the whole 
term; and the ſum reſerved for 
good-will is to be paid annually in 
grols, not as rent, and the aſſignee 
cannot «iſtrain either for that or for 
the original rent; but he has a re- 
medy by ailumplit for the = a 
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ferved for the good - will. Smith v. 
Maple bac t. 545 

2. If a party pay money, in or- 
der to redeem his goods from a 
wrongful diftreſs for rent, he may 
maintain trover aznſt the wrong 


doer. Shipwict v. Bla chard. 148 
ECCLESIASTICAL COURT, 
Sce Abvvowso»N. PE. 


EEC MENT. 


1. An amendment in ejectment 
may be made even in the time of 
the demie. to prevent being barred. 
Dee v. Pilkington. 782 

2. No ttorney can be leſſee in 
an cjectment. Ha ins v. Mag- 
nall. 760 

3. The truſtee of a term not 
having notice of an agreement fur 
a leaſ-: before the gr. nt of the term, 
miy maintain an ejectment againtt 
the tenant in poſſeſſion under the 
agreement. Gondtitle v. [Fay. 529 


ELISORS. 


. Attachment directed to eliſors. 
Andrews v. Sharp. 696 
2. Alſo, in the King v. Peckham 
and Care. 096 


ERROR. 


1. If error is aſſigned on a miſ- 
take in form, the miſtake may be 
amended in the court below, pend- 
ing the writ of error. Richards, 
q. t. v. Brown. 92 

2. Bail in error muſt be put in 
within four days after final judg- 
ment ſigned. without reference to 
the time of the allowance, or ſerv- 
ing the copy of it. Jaques v. Nixon. 

772 

3. Though a writ of error be 
ſued out before judgment ſigned, it 
cannot have any effect til che judg- 
ment is actually ſigned. Z6:d. 

4. A diſcontinuance is cured by 


the appearance of the party, by ſtat. 


33 Hen. 8. c. 30. in penal as well 
as civil actions. Humble v. Bland. 
; 435 

5. It is not a cauſe of error to 
enter a judgment of miſericordia in a 
qui tam action for a penalty. Vid. 


ESTOPPEL. 
r. A. aſſerting that he had a 


ri ht to a patent machine, cove- 
nanted with B. that he ſhould uſe 
it in a par'icular manner, in conſi- 
deration of which B. covenanted 
that he would not uſe any other; 
in an action by A. on the covenant, 
B. is not eſtopped by his covenant 
from pleading in bar to the action 
that the invention was not new, or 
that the patentee was not the in- 
ventor; but he may thus ſhew that 
the patent was void, and conſe- 
quently that there was no conſider- 
tion to him. Hayne v. Maltby. 115 

2. But in an action by the aſſig- 
nee of the patentee againſt the pa- 
tentee himſelf, he is eſtopped from 
ſhewing that it was not a new in- 
vention againſt his own deed. Old- 
ham v. Langmead. 116 

See LANDLORD and TENANT, 
No. 6. 

ESTRAY. 


1, Treſpaſs lies, and not cafe for 
working an eftray, although the 
originat taking be admitted to be 
lawful. Oxley v. II atts. 196 


EVIDENCE. 


1. Upon what iſſues between 
the lord and commoner, plaintiff 
cannot give in evidence that there 
was ſufficiency of common left. 
D' Ayrolles v. Howard. 219 

2. Evidence of à marriage in 
fact is neceſſary in an action for 
crim. con. Morris v. Miller. 183 

3. Deduction may be given in 
evidence, in an action for money 
had and received, without a notice 
of ſet off. Dale v. Sollet. 310 

4. Parol 
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4. Parol evidence is not admiſ- | 


ſibl: to prove an additional rent 
payable by a tenant beyond that 
expreſſed in the written agreement 
foraleaſe. Preſton v. Merceau. 519 
5. In debt for an eſcape again 
the ſheriff, the indorlement of unn 
eſt inventus upon the cg. ſa. is futk- 
cie t evidence of its ha ing been 
delivered to him. Blatch v. Ac her. 
66 

6. A legal arreſt muſt be proved 
in ſuch action. Ibid. 
7. The bailiff's name indoried 
on the writ is ſufficient evidence 
that he was authoriſed by the ſheritf 
to arreſt without proving the war- 
rant. Ibid. 
8. In debt on a bond, if it is 


proved that the defendant admitted 


the debt, and that the attendance 
of the ſubſcribing witneſs could no: 
be procured, it is ſufficient to prove 
the hand-writing of the defendant, 
and of the witneis. Coghlan v. il 
liamſon. 361 
9. In an action by the afſignees 
of a bankrupt, if the petitioning 
creditor's debt arifes by bond, proof 


of the acknowledgment of the bank- | 


Tupt (the obligor) that he owed 
that debt, does not ſuperſede the ne- 
ceſſity of calling or accounting tor 
the x Fe of the ſubſcribing wit- 
nels. Abbot v. Plumbe. 551 

10. Nor is ſuch an acknows- 
ledgment ſufficient in the cate of an 
action on the bond againit the ob- 
ligor. Ibid, 

11. The miniſter and ſubſcrib- 
ing witneſſes to the regil er are 
not the only competent witneflos 
to prove the identity of the perſons 
married. Birt v. Barlow. 184 

12. Where an agent is employed 
to buy goods, an acknowl:dgment 
under his hand-writing of his hav- 
ing received them, is evidence of a 
delivery to the buyer. Biggs v. 
Lawrence. 271 


— — — 


| 


15. If ic be coveranced by deed 
that a particular thing ihail be done 
by a certain day, evidence that the 
time was enlarged by parul agrec- 
ment will not be ſutficient to ſup- 
port a declaration, which avers 
that the thing was done within the 
time firſt agreed on. Little v. 
Holland. 410 

14. The ſentence of the contiſ- 
torial court, and. re: erfal of ſich 
lentence by the court of arches, is 
not conclutve evidence between 
the parties in an action at Jaw, 
Croſs v. Salter. 7 

15. Plea (to treſpaſs) that an an- 
cient meſſuage, and twelve acres 
of lan | were immemorjally parcel, 
aud a cuſtoinary ter.ement ot the 
manor of A. and that there is a cu 
tom in the manor for the cuicom- 
ary tenant of the {uid cuſtomary 
tenement, to have common, &c, 
on a replicati n t averting the 
cuſtom, the plainuft may prove 
that tue meſſuage was buiit within 
twenty years, and not upon the 
ſcite of an ancient houſe. Dun/'a:; 
v. Treſider. 215 

16. In an action for uſe and oc- 
pation by an ine mbent againlt a 
tenant ot the glebe-lands who ha 
paid him rent, the detendint camot 
give evidence of a ft oniacal pre- 
ſemment of the piantiff, in o der 
to avoid his title. Cooke v. Loxley. 

319 

17. Under a count for mouz 
had and received by ſeveral detend- 
ants, the plaintiff cannot give in 
evidence money had and received 
by them, and by a fourth pariner, 
who is now dead. Spalding v. 
ure. 522 

18. The verbal declarations of an 
auctioncer at the time of the {ale, 
are not admiſſible evidence to con- 
tradict the printed conditions. Gun- 
nis v. Erhart. 140 

19. A. having given a ** 
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B. for the payment of money 
which it is underſtood between 
them is to be applie ! towards in- 
demnity ing B. from the expences of 
an election, in which B. is a candi- 
date: in an action brought by C 
againſt D. for money advanced 
and ſervices performed in ſupport- 
ing the intereſt of B. at the requeſt 
of D. A. is not a competent wit- 
neſs. Trelawney v. Thimas. 312 

20. In an action againit A. tor 
enticing the ſervant of B. from his 
ſervice, it is ſufficient evidence of 
the enticement, that A. :ſked th- 
ſervant to enliſt in the army, and 
afterwards gave him money. Keane 
v. Boycott, 143 


EXECUTORS. 


1. Judgment againſt an executor 
de bans proprits initead of de bonis 
teftat:ris et fi non, &c. amended. 
Short v. Coffin. 583 

2. O. a perſonal demand againit 
an executor, there can be no ju g- 
ment, de bonis te/l, Hawkes v. 
Saunders. 287 

3. Having aſſets is a ſufficient 
conticeration for a promiſe by him 
to pay a legacy. Ibid. 

4 Decl rition, “ that G. S. by 
will bequeathed a legacy to the 
plaintiff, and made the defendant 
executrix; that the proved tlie 
will, and had aſſets ſufficient to py 
all debts and legacies z and by rea- 
lon thereof became liable to pay 
the legacy, and being fo liable, pro- 
mited, &c.“ is a declaration againſt 
the deteadant in her own right; and 
therefore the plaintiff cannot take 
Judgment de bonts teftatoris. Ibis. 

5. But it aſſets be proced or ad- 
mit el, aud an aſſent of the exe- 
cu or to the legacy, jud ment may 
be given on tuci a declaration de 
bonts propriis. becauſe having aſſets 
is a ſufficient conſideration. 141d, 
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6. What actions ſurvive againſt 
an executor, Hany v. Trott. 
152 

7. Diſtinction as to actions 
which ſurvive againſt an executor, 
or die with the perſon on account 
of the cauſe of adtion, and which 
ſurvive, &c. or die, &c. on ac- 

count of the form of aCtion. 

Ibid. 

8. Where the cauſe of act on is 
money due, or a contract to be per- 
tormed; gain or acquiſition by the 
labour or property of another, or a 
promiſe by the teſtator expreſſe j or 
implied, the action ſurvives againſt 
the ex: cutor; ſecus if it be a tort, 
or ariie ex delicto, ſuppoſed to be 
by force and againſt the peace; or 
where the plea to the action muſt 
be that the teſtator was not guilty. 
Ibid. 

9. Where executors pay a ſum 
of money on the teſtator's account, 
which they need not have done, 
and afterwards bring an action to 
recover it bick again, they muſk 
delare in their own right, and not 
as executors. Munt v. Stokes. 276 
10. A perſonal repreſentative 
having found among the papers of 
the deceaſed a mortgage- deed, and 
having afligned it for the mort- 
- gige- money more than fix years 
back, the adignee thall nor recover 
back the mortgage-money, al- 
though it ſhall turn out that the 
mortgagee was a forgery, unleſs 
the atignor knew of it. Bree v. 


Flalbeach. 


FACULTY: 
See Pew. 


FALSE IMPxISONMENT. 


1. In an action of f.lſe impri- 
ſonment, if the defendant juſtifies 
ine commitment for a bailable of- 
fence, the plaintiff under the ge- 
neral replication de injuria ſua pra- 
| pria 
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pria cannot give in evidence a 
tender and refuſal of bail, but ought 
to reply to it ſpecially. Sayre v. 
Lord Rochford. 180 
2. An action of treſpaſs, vi et 
armis, tor falſe impriſonment, lies 
again't the attoracy, as well as 
againſt the client, for ſuing out an 
illegal ca. /a. againſt a defendant, 
and cauling him to be impriſoned 
thereon. Barker v. Braham and 
Norwood. 163 
3. So, if a man be arreſted upon 

a writ that is void, treſpaſs vi et ar- 
m/s will lic againſt the plaintiff who 
ſued out ſuch writ. Parſans v. 
Liga. 165 
4. But treſpaſs and falſe impri- 
ſonment will not lie againſt the 
ſheriff or bis officer, for arreſting a 
erſon privileged from arrelts. 
1arlton v. Fiſher & al. 166 
5. Neither will it lie for arreſt- 
ing one who has a temporary pri- 
vilege from arreſts, Gameron v. 
Ligbiſsot. 169 
6. Tre paſs and falſe impriſon- 
ment has been held to lie in this 
country againk the governor of a 
ſettlement in the Eaſt ladies, for 
procuring by awe, ſear, and in- 
fluence, and contrary to his own 
inclination, a ſovereign, indepen- 
dent, abſolute prince to impriſon 
another. Rafael v. Verilſt. 170 
7. So where an action of treſ- 
pats wv! et armis was brought by 
one Fabrigas, againſt general 1 
cyn, who had been governor of 
Minorca, for an aſſault and falſe 
imprihonment, and baniſhing him 
trom tic ifland of Minorca, to Car- 
thagena in Spain, without caule ; 
the action was held to be well 
brought. /n v. Fabrigas. 172 
8. So where the imprionment 
which was at tirlt legal, was ag- 
gravated with many circumſtances 


of cruelty, lord Mansfeld directed 


a verdict for the plaintiff” /a x, 
Macnamara. 172 

9. So, where the defendant, who 
was captain of the Trident man-of- 
war, put the plaintiff, who was the 
purſer, 12to confinement, and kept 
him there for three days, and then 
liberated him, without any charge 
or court- martial: the plaintiff re- 
covered for the impriſonment. 
Swinton v. Molloy. 173 

10. But an action of treſpaſs and 
falſe impriſonment will not lie, 
where the unpriſonment is merely 
in conſequence of taking a ſlvp as 
prize, although the ſhip has been 
acquitied. Le Caux v. Eden. 173 

11. In an action for falſe impri- 
ſonmient, the plea of a juſtiticauon 
under proceſs ſued out by the de- 
fendant, need no: ſet forth the cauſe 
of action. Rowland v. Veale. 178 

12. The like point. Belk v. 
Broadbent. 178 

13. Another objection on a 
ſpecial demurrer was, that it was 
not alieged that the precept for 
taking the body was ever returned 
to the court. But this was over- 
ruled. Rotoland v. Veale. 179 

14. Another objection on the 
ſpecial demurrer in the ſame cafe 
was, that the writ was void, not 
being returnable on a day certain, 
but at the next court. But this was 
alſo overruled by the court. Vid. 

15. In an action for an aſſault 
and falſe impriſonment againſt tle 
captain of a ſhip, who had pleaded 
not guilty ; the defendant croſs- ex- 


amined the plaintiff's witneſſes, as 


to expreſſions uſed by the plaimiff, 
which would have juſtitied the im- 
priſonment, they tending to create 
mutiny and diſobedience ; and this 
evidence was admitted. Bingham v. 
Garnault. 180 

FALSE CHARACTER. 

See DECEIT, SLANDER, 
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FENCES, 

1. An action on the caſe for not 
repairing fences, whereby another 
party is damnified, can only be 
maintained againſt the occupier, 
and not agaiuſt the owner of the 
fee who is not in poſſeſſion. Cha- 
tham v. Harriſon. 120 

FERRY. 


1. An excluſive right to a ferry 
from A. to B. does not prevent per- 
ſous trom going by ay other boat 
from A. directly to C. though it 
be near to B. provided it be not 
done fraudulently, and as a pre- 
tence for avoiding the regular terry. 


Tripp v. Frank, 90 
FEME CO ERT. 


i. A feme covert is capable of 
purchaſing of others, without the 
concurrence of her huſband, ſubject 
to his diſagreement which will di- 
veſt the eſtate. Barnfather v. For- 
dan. 


. | 
5. Hence in covenant for rent 


againſt an aſſignee, an aſſignment 
before the rent accrued is a good 
plea, though the plaintiff reply that 
te aſhgnee over is a feme covert. 


Ibid. 
See ADULTERY. BARON and 
Femme. HusBAND. 
FISHERY, 


1. An excluſive privilege of fiſh- 
ing ina navigable river, or an arm 
of the ſea, may be claimed by pre- 
ſcription, and for a diſturbance of 
ſuch right, treſpaſs will lie. Carter 
and another v. Murcott and another. 

21 

2. And a grant of a Geerd 
fithery may be ſubject to particular 
reſervations or exceptions. Syymour 
and others v. Lord Courtenay and 
others, 220 

J Pleadings reſpecting a right 
of tiſhery. The mayer and Com- 
mnaity of Orford v. Richardſon. 

| 221, 222 


— — 


— 


FOREIGN JUDGMENT. 


1. Debt will lie on a forei 
judgment; for where indebitatus 
aſſumpfit will lie, debt will alſo lie: 
and ic has been determined in the 
court of king's bench, that indeb;- 
tatus aſſumpſit may be maintained 
on a foreign judgment. Crate ard 
v. II hital. 342 

2. And it lies upon the defend- 
ant to impeach the juſtice therect, 
or to ſhew the ſame to have bcen 
Irregulirly or unduly obtained. 
Sinclair v. Frazer, 343 


yp 08 
3. The like point. Plaiſtaw v. 


Van Uxem. 34 
4. Wherever indebitatus aſſump- 
ſit is maintainable, debt alſo is: and 
debt may be brought for a ſum ca- 
pable of being aſcertained at the 
time of the action brought, and it 
is not neceſſary that the plaintiff, 
in debt, ſhould recover the exact 
ſum demanded. Malter and others 
v. Mitter. 342 
5. "The foreign judgment ſhall 
be prima facte evidence of the debt, 
and concluſive tiil it be impeached 
by the other party. Galbraith v. 
Neville. 344 
6. But the foreign judgment is 
only prima facte to be taken to be 
right ; that 1s, the Court will allow 
the ſame force to a foreign judg- 
ment that we do to thoſe of our 
own courts of record. Ibid. 


FOREIGN ATTACHMENT. 
See ATTACHMENT FoREIGN. 
FORFEI TURE. 


1. If a ſhip be ſeized as forfeited 
under the navigation- act, by a go- 
vernor of a foreign country belong- 
ing to Great Britain, the owner 
cannot maintain treſpaſs againſt 
the party ſeizing, although the lat. 
ter do not proceed to condemna- 
tion; for by the foreiture, the pro- 


peity 


e 
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perty is diveſted out of the owner. 
Wilkins v. Deſpard. 151 

2. A. being entitled to a lite- 
eſtate ſubj ct to a condition not to 
charge or encumber it, granted an 
annuity, and demited the land as a 
ſecurity: but there heing a defect 
in the memorial of the annuity, it 
was held that the deed was wholly 
void, and did not work the forteiture 
of the cltate. Dann ex dim Dol- 
man v. Dolman. 624 


FRAU DS, STATUTE OF. 


1. The ſtatute of frauds will pre- 
vent a parol agreement to buv goods, 
without either carneſt or delivery, 
from giving the buyer any property 
in them. Alexander v. (amber. 557 

2. Soa verbal agreement for the 
ſale of goods to be delivered at a 


future period, where there is nei- 


ther carneſt paid, a note or memo- 
randum in writing ſigned, nor any 
part of the goods delivered, is void, 
being within the ſtatute of frauds, 
though it is executory, and though 
it has been admiited by tue party in 
an anſwer to a bill in chancery, 


Rondeau v. I] jatt. 557 
2. The like point. Cooper v. 
Ei{ion. 5HO 


4. A promiſe to be anſwerable 
for another not being in writing, is 
. 1. 1 1 
void be the ſtatute of frauds, if it 
appear that credit was given to both. 
Anderſon v. Hayman. 54 
5. A broker about to ſell the 
ds " i{olve; X Hed he 
£00 S OL an li; 1 Cnt, Prom! CU | le 
landlord to pay him his rent if he 
would not diſtrain it was held that 
this promiſe was nt a collateral 
promiſe, but an original undertak- 


ing. Hiilliams v. Leger. 562 


6. But where a ſale is not im- 
mediate, it is not within the ſtatute 
of frauds, ſuch as a contract to 
purchaſe a carriage when it is buiit, 
and the like. Claytin v. Andrews. 

562 


7. So, ſales by auction ſeem not 
ten be- within the ſtatute of fraud. 
Simon v. Moti vos. 56 

8. Where an agreement depends 
upon a contingency, and it does 
not appear but the contingency will 
happen within the year; nor does 
it appear from the agreement that 
it 15 to be performed aſter the year; 
there a note in writing is not ne- 
ceſſary, becauſe the contingency 
may happen within the year, and 
lo the agreement be performed with- 
in that time: but where it appears 
from the whole tenour of the agre:- 
ment, that it is to be performed 
after the year, there an agreement 
m writing 1s required under the 
ſtatute. Fenton v. Emblers. 504 

9. Where the undertaking is be- 
fore delivery, and there is a direction 
to deliver the goods, and “I will 
ſee them paid for,” it is not within 
the ſtatute of frauds ; but a promite 
to pay if S. docs not, is a collate- 
| ral ur.dertaking within the ſtatute. 
Jones v. Cooper. 54 

10. But where the words were 
& You know me, and I will fcc 
you paid,” the Court overruled the 
diſtinction in Jones v. Cooper, and 
held, that if the party receiving the 
goods 1s at all liable, that a note in 
writing is necefiary. AZatſen v. 
I bara. 564 

11. The plaintiff had ſued out a 
a commiſſion of bankruptcy, and 
taken other proceedings agaiuſt one 
Harris; and the defendant, to flav 
the proceccings, promiſed to give 
the plaintiff bills for 10s. in the 
pound, and to pay all the expences 
he had been put to; he accordingly 
accepted and paid the bills, but re- 
fuſed to pay the plaintiff's expences ; 
upon which the plaintiff paid them 
to the attorney, and brought this ac- 
tion to recover the ſame from the de- 
ſendant on his undertaking : held 
that this undertaking not being in 

writing 


oo - — — — 
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writing, was within the ſtatute f 
fraud. Chater v. Beckett. 595 

12. So where the words were 
„He will run no riſk, I will fee 
him paid: „ will fee you paid 
at the pay-table ; are you ſatisficd?“ 
anſwer, „Pertectly ſo:“ held that 
the undertaking was within the ſta- 


tute of frauds. Keate v. Temple. 566 
FUNDS. 


1. Stock in the public funds can- 
nat be ſued for as money. NIg Vi- 
ingale v. Deviſme. 282 

GAE. 

1. In treſpaſs for hunting laid 
upon the ſtat. 4. & 5. W. X M. c. 
23. F 10. againſt the defendant & as 
a Gifolute perſon,” if the paiatitt 
proves the tteſpaſs but not the cir- 
cumſtances under the ft:tute, he 


ſhall recover as in common actions 


of treſpals, viz. no more coits than 
damages, if the damages are under 


40s. Padlant v. Roll. 228 


GAMING. 

1. A gaming debt, even in a fo- 
reign country, is not recoverable in 
England: but money lent to play 
with is. Robinſon v. Bland. 273 

2. Money paid as a premium for 
inſuring lotery tickets may be re- 
covered back. Fagques v. Golig'tly. 

242 

3. The defendint having loft a 
ſum of money, above 101. upon a 
bet of a horſe-race, requeſted the 
plaimiff to pay it for him, which 
lie did, and the cowr held chat the 
action will lay, and gave judgment 
tor the plaintiff, Alcinbrook v. Hale. 

275 

4. So where two perſons jointly 
engaged in a flock-jobbing trauſ- 
action, and incurred loſſes, and em- 
ployed a Kroker to pay the differ- 
ence, and one of them repaid the 
broker, with the privity and con- 
{ent of the other, the whole ſum: 
he was allowed to recover a moicty 


— 


— —— — 
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from that other, in an aCtion for 
money paid to his uſe. Petrie v. 
Hannay. 275 

5. But where a diſpute aroſe be- 
tween Hon and the detendai t. re- 
ſpecting the amount of ſtock differ- 
ences; and the matter was refer- 
red to the plaintiff and three others, 
who awarded 30061. 125. 6d. to be 
due from the defendant to /7 on ; 
fer lool. part of which iſo 
drew the bil on which this action 
was brought: it was held that as 
the bill grey out of a ſtock-jobbing 
tranſaction, which was known to 
the plaintiff, he could not recover 


upon it. Steers v. Laſply. 278 
GAOL. 


1. A common gaol is a houſe 
within the ſtatute againſt arſon. 


1he K. v. Donzevan. 678 
GLEANING. 


1. The right or privilege, 
law or cuſtom, of gleaning or leaſ- 
ing, muſt be cxerciied under proper 
circumſtances and reſtrictions. Rex 
v. Price. 207 

2. The prac ice of gleaning or 
I-afing held to be a treſpatls, if it be 
without tic conſent of the occu- 
pier of the laud. Steel v. Houghton. 

205 

3. For no perſons have a right 
to gan iu the harveſt-field by the 
common law. Steel v. Houghton. 205 

4. Same point determined. Wor- 
lid e v. Manning. 205 


HIGHWAYS, 


1. An action on the caſe will not 
lic by an individual againſt the in- 
habitants of a place who may be 
bound to repair a common high- 
way, for a conſequential damage 
ſultained from their negiect to re- 


pair. Ruſſell v. Men of Devon. 122 
HORSES, 


See WARRANTY. 
HUN. 
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HUNDRED. 


1. In an action againſt the hun- 
dred for firing of barns, &c. under 
the black- act, the offence need not 
to be laid to be done unlawtully, 
wilfully, or maliciouſly, the ſtatute 
not expreſſing theſe adjuncts. Allan 
v. Hundred of Kirton. 681 


HUSBAND. 


1. In an action of covenant by 
the hutband of tenant in fee, he 
muſt declare on a ſeizin in their 


demeſne, as of fee in himſelf and 


his wife, in right of his wife, Poly- 
blank v. Hawkins. 416 

2. If he declare on a ſeizin in 
his demeſne, as of freehold in right 
ot his wife, it will be bad on a ſpe- 
cial demurrer. Did. 

See ADULTERY. BARON and 
FEME. FEMRH Covert. 


IDENTITY, 


1. Of money or notes, if it can 
be traced, will entitle the true ou n- 
er to maintain aſſumpſit againſt a 
third perſon into whoſe hands they 
have come mala fide. Clarke v. 
Shec. 239 

2. What ſhall be evidence of 
identity in a queſtion ot actual mar- 
riage. Dirt v. Barlotu. 184 


2 IMPARLANCE. 

1. A ſpecial imparlance (ſaving 
all exceptions to the juriſdiction) 
cannot be entered without leave of 
the court, nor can ſuch a plea be 
pleaded after appearance by attor- 
ney. Grant v. Lord Sandys. 119 


INDEMNITY. 

1. Declaration on bond: plea 
that it was conditioned for perform- 
ance of covenants which were to 
indemnify the obligee from alimony 
and debts incurred by his wite after 
their ſeparation, and that defendant 
had performed the covenants ; re- 
plication that a judgment was re- 
covered againſt the obligee by a cre- 


ditor of his wife, and he paid debt 
and coſts, of which defendant had 
notice: on demurrer, the defendant 
was held liable for the coſts as well 
as the debt. Duffeld v. Scott. 338 

2. A broker, when he bought 
goods for his principal, agreed fo: 
one half per cent. to indemnify him 
from any loſs on the reſale: held 
that the undertaking was diſcharged 
when the principal had a fair op- 
portunity of ſelling to advantage, 
but negleCted it, though he was af- 
terwards _— to fel at a lofs, 
Curry v. Edenfor. 54 

Sec aug No 15. ; 

INFANTS. 

1. An infant cannot pray the 
parol to demur in any other ſtage 
of the proceeding than at the time 
of pleading. Derifley v. Cuſtance. 

413 

See MoxEY HAD AND RE» 

CEIVED. No. 14, 15, 16. 


INFERIOR COURTS. 

1. Juſtification (to an action of 
aſſault and falſe impriſonment) by 
proceſs out of an inferior court 
ſtated, that the plain: iff below levied 
his plaint in a plea of treſpaſs on 
the caſe, for a cauſe of action ariſ- 
ing within the juriſdiction of the 
court, and held good without ſetting 
forth the cauſe of action, or thit 
the defendant became indebted with- 
in the juriſdiction. Rowland v. 
Veale. 178, 179 

2. Formerly nothing was pre- 
ſumed in favour of the regularity 
of their proceedings, nor could they 
be ſet out with a taiiter proceſſum ; 
but theſe objections have ot late 
years been overruled, Ilid. 

3. If che cauſe of action does 
not ariſe within che juriſdiction, the 
defendant mult avail himſelf of it 
by plea in the court below; or it 
not alleged in the plaint to be with- 
in the juriſdiction, he mult bring 


— 


| exror or falſe judgment, Ibid. 
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4. Where the capias from the 
court below is under proceſs of 
execution, it need not be ſhewn in 
the juſtification that the precept was 
returned. Otherwiſe when it. is un- 
der meſne proceſs. Ibid. 

5. The court was held from three 
weeks to three weeks; and the wr: it 
was to have the body at the next 
court generally; it is good, and a 
day certain need not be ſhewn. 16:4. 


INN-KEEPERS. 


1. Inn-keepers are chargeable for 
all loſſes that may happen to their 
gueſts, while they remain as ſuch 


in their inns. Bennet v. Mellor. 67 
INSANITY. 


1. The Court will not diſcharge 
a defendant out of cuſtody on filing 
common bail on the ground that he 
has become inſane ſince the arreſt. 
Kernitt v. Norman. 768 

2. Nor on the ground that he 
was infane at the time of the arreſt. 
Nutt v. Verney. 708 


IN>OLVENT DEBTORS. 


t. A diſcharge under the inſol- 
vent act does not protect the party 
againſt a covenant for payment of 
an annuity, as to payments occur- 
1g after his diſcharge. Cottere!! 
v. Hooke. 599 

2. If an inſolvent debtor give a 
creditor ſecurity for a debt which 
accrued before his diſcharge, it is 
valid, and he may be ſued thereon. 
Be/t v. Barber. 252 

3. An action will not lie againſt 
the ſheriff, or his officer, for taking 
a diſcharged inſolvent in execution. 
Tarlton v. Fiſher. 166 

4. The defendant having been 
charged in execution for the penalty 
of 1000 l. in a bond which became 
torteited for non-payment of the 
inſtalment of an annuity ſecured 
thereby, on the day previous to the- 

VoL. I. 


| 
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laſt inſolvent act, the Court refuſed 
to order that ſum to be reduced in 
the marſhal's book to the ſum ac- 
tually due for the arrears of the an- 
nuity, in order that he might take 
the benefit of that act. Judd v. 
Evans. 366 

5. Securities given to induce cre- 
ditors to compound or ſign a certi- 
ficate void. Factſon v. Lomas. 247 


INSURANCE. 


1. A merchant reſiding in this 
country is under an obligation to 
inſure tor his correſpondent abroad, 
if he receives an order for that pur- 
poſe; and an action on the caſe 
will lie againſt him for negli cti ig 
to make ſuch an inſurance. Firit, 
where a merchant abroad has et- 
fects in the hands of his correſpone 
dent here. Secondly, where the 
merchant abroad has no effe s in tho 
hands of his correſpondent ; 1: the 
courfe of dealing between them be 
ſuch that the one has been uſed to 
ſend orders for inſurance, and the 
other to comply with them. Third- 
ly, if the merchant abroad ſends bills 
of lading to his correſpondent here, 
he may engraft on them an order to 
inſure, as the implicd condition on 
u hichi the bills of lading thall be ac- 
coped, which the other muſt obey if 
he accept them. Smith v. Laſceiles. 

14] 

2. So alſo if a merchant here 
accept an order for inſurance, and 
limit the broker to too ſmall a pre- 
mium, in conſequence of which no 
inſurance can be procured, he is 
liable to make good the Joſs to his 
correſpondent. Wallace v. Telfair. 

141 

. But if a perſon to whom ſuch 
ono are ſent, does what is uſual 
to get the inſurance made, that is 
ſufficient, becauie he is no inſurer, 
and is not obliged to get inſurance 
at all events. Smith v. Gologan. 141 


3L 4. For, 
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4. For, to maintain this action, 
the detendant muſt be guilty either 
of a breach of orders, — negli- 
gence, or fraud. Moore v. Mour- 
gue. 142 

INTEREST. 

I. Where the ſum recovered 
ſhall carry intereſt, and from what 
time nd to what time. Robinſon 
V. Bland. 133 

2. So alſo intereſt is due on an 
account ſtated for money lent. 
Blaney v. Hendricks. 312 

3. The jury may allow intereſt 
on book debts, in name of damages. 
Eddowes v. Hophins. 315 

See alſo Trelawney v. Thomas. 312 


JOINDER IN ACTION. 


1. A count for money had and 
received by defendant to the uſe of 
the executor, as ſuch, may be joined 
to a count for money had and re- 
ceiv. d to the uſe of the teſtator. 


Petrie v. Hannay. 590 
2. But a debt due to the executor 
in his own right cannot. Ibid. 


JOINT OBLIGATION. 


1. Where two united pariſhes 
elected a ſexton jointly, wio was 
paid a certain ſum by each : held 
that the obligation is not joint, for 
the ſexton cannot bring his action 
againſt one of the pariſhes for the 
whole ſum, Stokes v. Lewis. 262 


JOURNEYMEN. 


1. Journeymen not liable to pe- 
nalties for exerciſing a trade wich- 
out having ſerved an apprenticeſhip. 
Beach q. t. v. Turner. 652 

2. Treſpaſs lies by a maſter for 
ſeducing his journeyman from his 
work, as for any other ſervant, 


Hart v. Aldridge. 142 
3. So if he be employed only b 
the piece. „ui 
JUDGMENT. 


1. In dent for a penalty, for non- | 


performance of covenant ; jodg- 
ment on demurrer may be entered 
up for the penalty in like manner 
as before the ſtat. 8 & g W. z. e. 
It, but then it can ſtand as a ſe- 
curity for the damages ſuſtained, 
Goodwin v. Crowle. 389 

2. If ſome counts in a deelara- 
tion are good and ſome bad, and 
general damages given, the Court 
will arreſt the judgment in toto, and 
will not award a venire de nv. 


Holt v. Scholefield. 589 


JURISDICTION. 


1. If the Court has not a genera! 
juriidiction of the ſubjeR-matter, 
the defendant muſt plead to the ju- 
riſdid ion, and cannot take advan- 
tage of it upon the general iſſue: 
and in every plea to the juriſdiction 
another muſt be ſtated. Mo/iyn v. 
Fabrigas. 1 

2. Alſo the defendant muſt ap- 
pear in perſon, and not by attorney, 
Grant v. Lord Sondes. 1 

3. If treſpaſs and falſe impriſon- 
ment be brought againſt a governor 
appointed by letters patent under 
the crown, for wrongfully impti- 
ſoning the plaintiff during the term 
of ſuch detendant's acting as go- 
vernor, the king's courts in England 
can alone have juriſdiction; be- 
cauſe ſuch governor is in the nature 
of a viceroy, and therefore locally 
during his government no civil ot 
criminal action will lie againſt him. 
Mafiyn v. Fabrigas. 41 

4. Such offence alfo is a ſpecie: 
of abuſe. of the authority delegates 
to him by the letters patent: aud 
therefore cognizable only in the 
king's courts, for no queſtion con. 
cerning the ſeignory can be tried 
within the ſeignory iufelf 15.4 

5. Where it appears that the 
court have no juriſdiction, they wil 
not go into the merits of a cauſe. 


Owen v. Hurd, 731 
6. li 
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6. If no action can be brought 
in the county court, the ſuperior 
courts will exerciſe a juriſdiction 
although the debt may be under 40s. 


Tubb v. IWondward. 312 
7. The like point. eld v. 
1rayte. 311 


JURORS. 


1. The affdavit of jurors, in re- 
ſpect to their verdict, not to be 
received. Rex v. H odſall. 254. 
Vaiſe v. Delaval, 525. Jaclſen v. 
M illiamſen. 525 


JUSTIFICATION. 


1, There may be cafes in which 
a governor of a garriſon may have 
a juſtification in time of war, which 
he would not have in time of peace, 
Moſftyn v. Fabrigas. 41 

2. Whatever 1s a juſtification in 
the place where the thing is done, 
ought to be a juſtification where 
the cauſe 1s tried, Ibid. 


KING. 


I. The king in council can no 
otherwiſe puniſh any of the gover- 
nors of his forcign poſſeſſions than 
by removing them and taking away 
any commiſſion which they may 
hold during his pleaſure. Maſtyn 
v. Fabrigas. 41 


LANDLORD AND TENANT. 


1. An action on the caſe may be 
maintained againſt the land.ord of 
a houſe, if he and not the occupier 
is bound to repair, for any injury 
that a ſtranger may ſuſtain from the 
want of repair. Payne v. Rogers. 

120 

2. But unleſs it is ſhewn that the 
landlord is liable, the action can 
only be brought againſt the occu- 
pier. Cheetham v. Hampſon. 120 

3. A leſſor who coven.nts to pay 
rent, and to repair, with an excep- 
tion of caſualties by fire, is liable 
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upon the covenant for rent though 
the premiſes are burred down and 
not rebuilt by the leſſor atter notice. 
Belfour v. Meſbon. 377 
4. The landlord cannot fue an 
under tenant on the covenant for 
rent. Halford v. Hatch. 408 
5. When the whole term is made 
over by the leſſee, although in the 
deed by w ich that is done, the rent 
and a power of entry for non-pay- 
ment is reſer ved to lim, and not to 
the original leſſor, this is an aſſign- 
ment and not an underleaſe. Pal- 
mer v. Edwards. 40 
6. If both leſſee and leffor ſign a 
leaſe, the former is eſtopped to 
plead nil habuit in tenementis to an 
action of debt for rent by the leſſor. 
Wilkins v. I ingate. 320 
. So where an action on the 
caſe was brought for not repairing 
a private road, leading through the 
defendant's ground, the declaration 
ſtated that the plaintiff was poſſeſ- 
ſed of a certain meſſuage; and by 
reaſon of his poſſeſſion thereof, was 
entitled to a certain way from the 
ſaid meſſuage through and over a 
certain cloſe of the defendant into 
the king's common highway ; and 
that the defendant was poſſeſſed of 
two other cloſes next adjoining, and 
by reaſon of his poſſeſſion of the 
{11d cloſe, and the ſaid two other 
cloſes of land adjoining, of right 
ought to have repaired the ſaid way ; 
yet he had not, per quad, &c. The 
Court were clearly of opinion, that 
the declaration ſufficiently charged 
the defendant, by reaſon of his poſ- 
ſeſſion. Rider v. Smith. 121 
8. In a leaſe the leſſor reſerved 

a right to enter and cut timber, 
making reaſonable ſatisfaction to 
the lefize for any damage occaſion- 
ed thereby; covenant does not lie 
by ſuch leſſee for any wrongful act 
of cutting down by a third perſon, 
if without the conſent of the leffor, 
3L 2. how. 


Bf 


however he may countenance the 
act afterwards. Griffiths v. Breme. 


405 
LEASE. 
1. An aſſigument of a leaſe held 


legal, though neither ſealed, deli- | 


vered, or ſtamped upon the pecu- 
liar circumſtances of the caſe. Beck 
v. * 687 
2. Where a leaſe came into the 
hands of the original leſſor an 
eement between him and the 
aſſignee of the original leſſee, that 
the leſſor ſhonkl have the premiſes 
as mentioned in the leaſe, and 
ſhould pay a particular ſum over 
and above the rent annually to- 
wards the good-will already paid 
by ſuch aſſignee.“ Held that ſuch 
agreement operates as a ſurrender of 
the whole term. Smith v. Mapple- 
back, MS 
Sce AGREEMENT. 


LEGACY. 

1. A legatee may ſue at law for 
his legacy, if the executor has re- 
wwe aſſets, and made an expreſs 

romiſe to pay the legacy. Atkins, 


ux. v. Hill, 286. Hawhes, & 


ux. v. Saunders. 287 

2. But, unleſs there is an expreſs 
promiſe to pay, a legacy cannot be 
recovered in a court of law from an 
executor, Deeks v. Strutt. 289 


LETTERS PATENT. 

t. Queſtions concerning the ef- 
fect or extent of them can only be 
tried in the king's courts. HA nv. 
Fabrigas. 41 
See alſo PATENTS. 

LIEN. 

1. Whoever ſupplies a ſhip with 
neceſſaries has a treble ſecurity ; 
iſt, the perſon of the maſter; 2diy, 
-the ſpecific ſhip ; 3dly, the perſonal 
ſecurity of the owners. Rich v. 
Coe. 284 

2. Caſes reſpecting the liens of 
attornies. 709 
- - . Ag agreement ainong a num- 


— — 


A TABLE OF THE PRINCIPAL MATTERS. 


ber of dyers not to take in any 
goods to dye without having a lien 
thereon, for what may be due to 
them for their work: valid. Kirk. 
man v. Shatwcroſs. 549 


LICENCE. 


1. A rector gives a certificate, 
appointing A. B. his curate, pro- 
miſing to pay him a ſaliry, &c. 
the biſhop ordains him upon this 
title : this is a licence within the 
meaning of the canon law. Martin 
ve Hind. 290 

2. Atleaſt it is ſo as between the 
rector and curate, Tbid. 

3. A licence from the patron to 
the incumbent to be abſent, may be 
revoked. Bagſhaw v. Boſsley. 320 


LIMITATIONS, 


1. Where a man deviſes his 
eftate for payment of debts, a court 
of equity fays, and a court of law 
would ſay, all debts barred by the 
ſtatute of limitations ſhall come in. 
Trneman v. Fenton. 250 


LOTTERY. 

1. Money paid as a premium 
for inſuring may be recovered back. 
Jaques v. Golightly, 242. Jaques v. 

J thy. 243 

2. The number laſt drawn out 


of the lottery-wheel held to be en- 


titled as a laſt=drawn ticket, though 
one other number was never drawn, 
and no account could be given of 
it. Schinotti v. Bumſtead. 50 


MALICIOUS PROSECUTION. - 


1. No copy of acquittal need 
be granted by the Court, to found 
an action for a malicious proſecu- 
tion, except in the caſe of felouy, 
Morriſan v. Kelly. 36 

2. To maintain an action for à 
malicious proſecution, there mult 
be not only a thing done amiſs, but 
alſo a damage either already fallen 
upon the party, or elſe inevitable. 
Farrel v. Nun. 30 

3. Thus 
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3 Thus an action will lie for 


ſuing out a malicious commiſſion 
of bankruptcy againſt another, al- 
though the flat 5 Geo. 2. autho- 
riſes the chancellor in ſuch caſe to 
award the party 200]. Chapman v. 
Pickerſgil. 30 

4. So an action on the caſe will 
lie for falſely and malicioufly ſuing 
another, and cauſing him to be 
arreſted without any juſt or pro- 
bable cauſe of action. Ging v. 


Iilcocł. 31 
5. The like point. Smith v. 
Cattle. 31 


6. And it is neceſſary for the 
plaintiff to prove malice, either ex- 
preſs or implied, and alſo the want 
of probable cauſe. Farmer v. Dar- 
ling. 31 
7. The eſſential ground of the 
action is, that a legal proſecution 
was carried on * 4. any pro- 
bable cauſe. Yohuſlene v. Sutton. 31 

8. In an action for malicioufly 
holding to bail, it is not neceſſary 
to prove that there was any affida- 
vit to hold to bail, for the indorſe- 
ment on the writ is ſufficient: alſo, 
if the declaration aver that ſuch 
an affidavit has been made, an of- 
tice- copy of it is ſuthcient. Crete 
v. Dowling. 32 

9. The new action muſt not be 
brought before the firſt be deter- 
mined. Farrel v. Nun. 32 

10. The like point. Fiſher v. 
Briſtow, 32. Hor gan v. Hughes. 32 

11. And an action hes for a ma- 
lcious proſccution, though the 
plaintiff be acquitted on a defect in 
the indictment. I/icks v. Fentham. 2 3 

12. But an action on the cate 
will not lie againſt a commanding- 
officer for a malicious proſecution 
before a naval court-martua), for 
an offence cognizable there; al- 
though there may not have been 
any probable cauſe, for it is not 
a ſuhject upon which a common 


4 
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law judicature can exerciſe a juriſ- 
dition. Tohn/tone v. Sutton iu er- 
ror. J 33 
12. The like point. Bartuis v. 
Keppel. 36 
14. On the part of the defend- 
ant, it is adviſeable for him, if he 
can, to give evidence of a probable 
cauſe. Parrot v. Kiſhwick. 37 

15. After a verdict in favour of 
a defendant, in an action for a ma- 
licious proſecution for telony, the 
Court will not ſer aſide the verdict, 
though it be given againſt evidence, 
and the direction of the judge. 


Norris v. 1yler. 37 

16. The like point. Farmer v. 

Darling. 37 
MARRIAGE. 


1. Evidence of a marriage in 
fact muſt be given to ſupport an 


action for crim. con. Morris v. 
Aliller. 183 


2. A contract made in reſtraint 
of marriage is illegal and void. 
Lowe v. Peers. 386. 388 

3. The actual celebration of a 
marriage necd not be proved in any 
civil cafe, except in actions for 
crim. con. Morris v. Miller. 183 


MASTER AND SERVANT. 


1. A maſter may maintain an 
action againſt any one for taking 
and enticing away his ſervant, 
though he work by the piece, upon 
the ground of the intereſt which he 
has in his ſervice and labour. Hart 
v. Aldridge. 142 

2, Caſe for enticing the plain- 
tiff 's ſervant- boy to leave his ſer- 
vice, and enter in the army. Keane 
v. Boycott. 143 

3. And an action will lie for 
continuing to employ the ſervant 
of another, after notice, though 
the perſon ſo continuing to employ 
the ſervant did not procure lum to 
leave his maſter, or know when 
he employed him that he was the 

3zL3 lervant 
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Blake v. La- 


ſervant of another, 
nyon. 144 
4. But no action will lie for ſe- 
ducing an articled ſervant from his 
maſter, if the ſervant has paid the 
penalty ſtipulated by the articles for 
leaving him. Bird v. Randall. 144 

5: Action on the caſe by the 
maſter for beating a ſervant per 
guod ſervitium amiſit. Edmondſon v. 
Mac hell. 4. 181 


MISNOMER. 


1. Miſnomer ſhould be pleaded 
in abatement, and cannot be mov- 


ed in arreſt of judgment. Clerk of 


Taunton Market v. Kimberley. 6 
2. In what caſes advantage may 
be taken of a miſnomer, and how 


it 1s to be pleaded, 5 
See allo ABATEMENT. 
MISRECITAL. 
1. Nfiſtecital of a ſtatute in 
pleading fatal. 516 
MILITIA. 


1. Attornies are not privilege 
from ſerving iu the militia, or pay- 
ing for iubiiitutess Gerard's Caſe. 

722 
MONEY HAD AND RE- 
CEIVED. 


1. The action for money had 
and received 1s a kind of equitable 
action, founded on the principles 
of juſtice, by which money which 
ought uot in juſtice to be kept, may 
be recovered. 2.30 

2. Therefore, if money, which 
there was no ground to claim in 
conicience, be paid under a miſ- 
take, the party may recover it back 
again by this kind of action. bid. 

3- And if money be paid by miſ- 
take to an agent, who places the 
ſame to the account of his princi- 
pal, but does not pay it over, an 
aſſumpſit for money had and re- 
ceived to the uſe of the perſon ſo 


paying it by miſtake, will he againſt 
the agent. Buller v. Harriſm. 231 
4. But an action for money had 
and received, will not lie againſt a 
known agent orTecetver, for money 
paid voluntarily to ſuch agent, for 
the uſe of his principal, unleſs he 
has paid it over after notice not to 
do ſo : but ſuch action muſt be 
brought againſt the principal only. 
Sadler v. 33 272 
5. So a legate* may be compel- 
led to refund, it a legacy be paid 
and debts appear, whether he hath 
given iecurity to refund or not, for 
it is the caſe of pay nent upon a 
miſtaken ground. A!kins v. Hill, 
233 

6. So, alſo, if money be pail 
upon a conlideration which hap- 
pens to fail, the party may rec ver 
it back again by this kind of action, 
Shove v. V ebb, 233. wt vp v. 
Reade, 224. Hree v. {1oibeach, 235. 
Burrough v. Skinner. 136 
7. Alſo, tho gh m«ney paid up- 
on a conſideration which tails, may 
be recovered back in this kind of 
action, vet it can only be recover» 
ed from the party by whom it was 
actually received, and not from one 
who joined as a ſurety only, Stras- 
ton v. Ra/all. 230 
8. So, alſo, if money be got 
through impoliti mn (expreſs-or im- 
piied) or extort on, or oppreſſion, 
or an undue advantage taken of ihe 
plaintiff's ſituation, contrary to 
laws made for the protection of 
perſons under thoſe circumſtances, 
it may be recovered back again in 
this action. Robſon v. Eaton, 238. 
Cheap v. Harley, 239. Clarke *. 
Shee and Fohnſon. 239 
q. Where the contract is executed 
and the money paid in pari delicto, 
the rule is, in part delifto, potior eff 
conditio defendentts ; and the party 
who has paid it cannot recover it 
back: for inſtance, in bribery, 1 
a man 


A TABLE OF THE PRINCIPAL MATTERS: 883 


a man pays a ſum of money by 
way of a bribe, he can never re- 
cover it in an aCtion, becauſe both 
plaintiff and defendant are equally 
criminal. Browning v. Morris. 241 
10. So alſo as to lottery tranſac- 
tions. Ibid. 
11. The like point. Jagues v. 
Gelightly, 242. TFaques v. Hithy 
and Reid, 243. Cobden v. Kendrick, 
243- Smith v. Bromley. 244 
12. Where a man pays money 
by his agent, which ought not to 
have been paid, either the agent or 
principal may bring an action to 
recover it back. Stevenſon v. Mor- 
timer, 253. Whitfield v. Hunt, 253. 
Evelyn v. Chicheſter, 254. Aſile v. 
Grant. 255 
13. An action for money had 
and received, will not lie to recover 
gratuities given to a perſon who 
has intruded into an office, unleſs 
they be the certain, known, and 
accuſtomed fees annexed to the 
office. Beyter v. Dodſuworth, 260 
14. If a man has actually paid 
what the law would not have com- 
pelled him to pay, but what in 
equity and conſcience he ought, he 
cannot recover it back again, in an 
action for money had and receiv- 
ed: as where a man has paid a 
debt, which would otherwiſe have 
been barred by rhe ſtatute of limi 
tations ; or a debt contracted during 
his infancy, and not for neceſſaries, 
which in juſtice he ought to diſ- 
charge ; though the law would not 
in either of thele cales have com- 
pell:d the payment; yet it the mo- 
ney be paid, it will not oblige the 
payec to refund it. Aunt y. Stokes. 
270 
15. A ſecurity given by an in- 
fant is only voidable: for it may he 
revived by a promiſe after he comes 
of age, Caockhott v. Bennet. 271 
16. And it to a plea of infancy, 
the plaintiff reply, that after the 


defendant had attained his age of 
twenty-on2 years, he ratified agd 
confirmed the ſeveral promiſes and 
undertakings, and the defendant re- 
join that he did not; on iſſue joined 
thereon, it is ſufficient at the trial 
for the plaintiff to prove a promiſe 
by the defendant, and reſt his caſe 
there; for it is not incumbent on 
the plaintiff to ſhew that the de- 
fendant was of age at the ume 
when the promiſe was made, the 
proof of the fact lies on himielt. 
Berthwick v. Carruthers. 279 
17. Money due in point of ho- 
nour or conſcience, though a man 
is not compellable to pay it, yet if 
paid, it ſhall not be recovered back, 
Farmer v, Arundel. 279 
18, So if a jerſon pavs to the 
extent of principal and intereſt on 
an uſuriou contract, or money 
fairly loſt at play; in neither of 
theſe caſes can the party recover it 
back; tor it was paid through a 
motive of honour and honeſty, and 
the defendant may therefore retain 
it with a tafe conſcience: and the 
law will not compel him to refund 
it. . 280 
19. An action for money had and 
received does not lie to recover 
back money paid for the releate of 
cattle damage feaſant, though the 
diſtreſs were wrongtul. Lindon v. 
Heoper. 280 
20. But where goods are taken 
in execution, and ſold under a u ar- 
rant of diſtreſs upon a conviction, 
and the conviction is afterwards 
qua ſhed; the party may waive the 
treſpaſs, and bring his action for 
money had and reccived, for the 
clear mo ey produced by the ſale 
at the goads ; for the conviction 
being quaihed, there can be no juſ. 
utication. Feltham v. Terry. 281 
21. So where goods are taken in 
execution which are not the pro- 
perty of the perſons againſt wnom 
3L 4 execution 
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execution is taken out, the owner 
may waive the treſpaſs, and bring 
his action for the amount of the 
money which the goods ſold for, 
Ibid. 

22, But the plaintiff, by bring- 
ing ſuch action for money had and 
received, can only recover the 
money for the goods which were 
ſold. Ibid. 
23. If treſpaſs be brought in 


ſuch a caſe, the defendant muſt 


plead ſpecially, and the plaintiff 
may recover damages beyond the 
money actually received from the 
ſale of the goods. Ibid. 

24. The action for money had 
and received, does not lie to re- 
cove” back ſtock improperly tranſ- 
ferred, becauſe ſtock cannot be 
conſidered as money. Nightingale 
V, Devijme, | . 282 

25. 50 if bank notes. be refuſed 
to be delivered up, aſſumpfit for 
money had and received will not 
lie, it muſt be trover. Noyes v. 
Prace. 282 

26. Although where the demand 
is for a ſpecific thing, an action of 
this kind cannot be maintained ; 
yet if there be grouiid to preſume 
that it has been converted into 
money, and the defendant has had 
notice of the nature of the demand, 
it will lie. . Noyes v. Price, 282. 
Longchamp v. Kenny. 282 

27. Tue fees of a phyſician are 
honorary, and not demandable of 
right, and therefore no action can 
be maintained for them. Chorley, 
AL D. v. Bolcot. 284 

28. The defendant, who was a 
member of an election committee, 
and had taken upon himſelf a very 
active part, in engaging the plain- 
tiff to advance money, and attend 
in collecting the voters reſident in 
London, and conveyin,; them to 
Briſtol, was held liable to anſwer 


payment. Trelawney v. 1homas. 285 


| 


29. A. being indebted to B. for 
brokerage, and B. indebted to C, 
for money lent, B. gives an order 
to A. to pay C. the ſum due from 
A. to B. as a ſecurity ; on which 
C. lends a farther ſum; and the or- 
der is accepted by A. on the refu- 
ſal of A. to comply with the or- 
der, C. may maintain an action for 
money had and received, Iſrael v. 
1 296 


MORTGAGE. 


1. A mortgagee of a term cannot 
be ſued as aſſignee till he takes ac- 
tual poſſeſſion. Eaton v. Faques. 

410 


NEW TRIAL. 


1. New trial was granted where 
a verdict had been given in favour 
of the defendant, who had under- 
taken to honour a certain bill of 
exchange which the plaintiffs ſhould 
draw upon them. Pillans & Roſe 
v. Van Meirop. 294 

2. But a new trial will not be 
granted after a verdict agreeable to 
juſtice, although it may be irre- 
gular in form, Hylett v. Lowe. 340 

3. The like point. Edmondſon v. 

ac Hell. | 181 

4. In an action for a malicious 
proſecution, the jury found for the 
defendant againſt evidence, but the 
Court would not grant a riew trial, 
as the ſuit was of a criminal na- 
ture. Norris v. Tyler. 37 
5. The Court will grant a new 
trial in a penal action, on account 
of a miſtake or miſdirection of the 


judge. Hilſon v. Raſtall. 433 


NUDUMY PACTUM. 


1. A promiſe by a bankrupt af- 
ter the bankruptcy, to revive a debt 
due before, in conlideration of the 
creditor's agreeing to take no di- 


| vidend, is not nudum pactum. True— 


man v. Fenton, , 259 
NUL 
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NUL TRIL RECORD 


1. Is no plea to an action on a 
— 2 judgment, and may be re- 


jected as nugatorv, although the 


plaintiff has called the judgment a 
record in his declaration, and con- 
cluded prout patet per recordum. 
Walker v. Witter. 343 


OFFICES, 


1. Aſfumpſit to pay plaintiff 21. 
per cent. to procure a purchaſer of 
9nd place of ſurveyor of the 

aggage of the port of London, is 
bad, and contrary to the ſtatute 
2 ſale of offices. Stackpole v. 
arle. 272 

Sce BUYING AND SELLING 

or OFFICEs, 


OFFICERS. 


. An action on the caſe will lie 
for a misfeaſauce in office againſt 
the deputy, if he is a ſubſtantive 
Officer, as well as againft the prin- 
cipal. Rowning v. Goodchild. 38 

2. In what caſes an action will 


lie againſt ſheriffs. 38 

3. juſtices of 

peace. 39 

4 - attornies. 39 
OPTION. 


1. When one of two things is 
to be performed, the option is in the 
perſon who is to perform. Layton 
v. Pearce. 306 
2. Upon an optional agreement, 
if one part of the alternative is pro- 
hibited and ſubject to a penalty, the 
party having made his option tor 
that part ſhall incur the penalty. 

Ibid. 
PARDON. 


1. There are three ways by 
which accomplices obtain a right 
to a pardon, 1ſt, by approvement 
zdly, by comiag within the ſta- 
tutes 10 & 11 W. 3. c. 20. Y 5. 
Aly, by being entitled to it by 


| 
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the royal proclamation, Rex v. 
Rudd. 634 
2. An accomplice, though not 
within any of the three foregoin 
caſes, may, if admitted a left 
under the practice allowed, if he 
hehaves fairly, and diſcloſes the 
whole truth, obtain a recommen- 
dation to mercy : but it reſts upon 
his being a perſon properly within 
the uſage, and upon his own beha- 
viour in fully complying with the 
requiſite conditions. Ibid. 
3. But a juſtice of peace has no 
authority to ſelect whom he pleaſes, 
and to tell ſuch offender he thall 
be a witneſs, Ibid. 


PARISH, 


1. Where two pariſhes had been 
a long time united, and had had a 
joint ſexton, who was paid by both, 
and afterwards one of them claim- 
ed a right at electing a ſeparate 
ſexton, of which they had given no- 
tice to the other: held that the other 
pariſh could not maintain an action 
for money paid, laid out, and ex- 
pende( to the uſe of the firſt pariſh 
tor tieir quota of the ſexton's ſa- 
lary. Stokes v. Lewis. 262 

2. Neitaer can the right of the 
ſexton be tried in ſuch caſe, with- 
out his being a party to it. bid. 

3. Neither is th? payment of the 
falary a joint obligation to two 
pariſhes, tor the ſexton in ſuch caſe 
cannot bring his action againſt one 
of the parithes for the whole ſum. 


Ibid. 
PARTNERS. 


1. If two partners refer all mat- 
ters in difference between them, 
the arbitrator may diſſolve the part- 
nerſhip. Green v. Waring. 73 
2. Surety for the faithful ſer- 
vice of J. S. to a ſole trader does 
not extend to a ſubſequent partner- 
ſhip. Fright v. Ruſſel. 334 

3. An action for partnerihip 

debts 
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debts may be brought againſt one | ſolve the partnerſhip before the ſe. 
rtner only ; and unleſs he pleads | ven years are expired, and account ca 
in abatement he is excluded. Rice together, and ſtrike a balance which to 
v. Shute, 3 | is in favour of the plaintiff, includ- tet 
4+ If an action be brought againit | ing ſeveral items not connected ca 
one partner only, no advantage can | with the partnerſhip, and the de- 10 
be taken of the omiſſion, but by | fendant promiſes to pay it, an ac- IS, 
plea in abatement. Abbet v. Smith. 3 tion of aſſumpſit lies on ſuch ex- {1 
5. But in torts there is a differ- | preſs promile, Foſter v. Allanſon, Ve 
ence to be obſerved, viz. if the 358 
cauſe of action ariſe ex contractu, 11. An action of aſſumpſit may tr 
the party muſt ſue all the contract- | be maintained upon an expreis pro- or 
ing parties; but where it ariſes ex | miſe for the amount of a balance te 
delicto, he may ſue all or any of the | ſtruck on a parinerſhip-account, it 
parties at his election, upon each | though there be a covenant be— th 
of whom individually a ſeparate | tween the parties to account. Ho- 
treſpaſs attaches. Mitchell v. Iar- ravia v. Levy. 369 
butt, 2 12. A contract made by two 2 
6. And although ſome of the | partners to pay a certain ſum of re 
parties to the contract be out of the | money to a third perſon, equally in 
juriſdiction of the court, they muſt | out of their own private cons, is a je 
be joined in the action and out- joint contract, and they mult be in 
lawed, otherwiſe the defendant may | jointly ſued upon it; Byers v. Do- th 
plend in abatement. Shepard v. bey. | 554 ti 
- Baillie. 4 13. An action cannot be main- ci 
7. One partner may maintain | tained by ſeveral partners for goods it 
an action for money had and re- fold by one of them living in by 
ceived againſt the other part- | Guernſey, and packed by him in a de 
ner for money received to the ſe- | particular manner jor {mugging, pr 
{ -parate uſe of the former, and | though the partners who retide in ta 
1 wrongfully carried to the partner- England know nothing of the {-le, ar 
| ſnip- account. Smith v. . Biggs v. Lawrence, 271 pe 
| O , , | 
0 8. Where money is owing to PATENTS, " 
{ two partners, and, after the death 1. If the king grant a patent for fe 
i of one, it is paid to a third perſon, | the ſole ule of a new invent ion, and to 
| the ſurviving partner may maintain | the patent is good in law, an action 2 
| an action tor money had and re- | lies againſt any perſon wlio in- re 
| ceived in his own right, and not as | fringes upon it, 92 _ 
. ſurvivor. Ibid. 2, But to render the letters pa- * 
| 9. The ſame, of money received | tent valid, all the conditions re- th 
| after the teſtator's death, for which | quired by the ſtatute muſt be ob- 4 
| his executor may maintain this ac- | ſerved. Millar v. Taylor. 92 75 
tion in his own right. Ibid. 3. The goon quettion on pa- 
q 10. Where two enter into ar- | tents are, iſt, Whether the inyen- ti 
| ticles of partnerſhip for ſeven years, | tion were known aud in ule before th 
| in which is a covenant to account | the patent? 2dly, Whether the pe 
| yearly, and to adjuſt, and make a | ſpecification is ſufficient to enable wal 
tinal ſettlement at the expiration | others to make it up? Liardet v. p: 
1 of the partnerſhip, and they diſ- | Jonſon, 12 
4 4 Ihe 
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4. The meaning of the ſpecifi- 
cation is, that others may be taught 
to do the thing tor which the pa- 
tent is granted; and if the ſpecih- 
cation is falſe, the patent is void; 
for the meaning of the ſpecification 
is, that after the term the public 
ſhall have the benefit of the diſco- 
very. Ibid, 

5. Therefore, in a patent for 
truſſes for ruptures, the patentee 
omitted what was very material for 
tempering ſteel, which was rubbing 
it with tallow, and for want of 
that, Lord Mansfield held it void. 

Ibid. 

6. On a ſcire facias to rep-al 
a patent, four iſves joined on the 
record; 1it, That the patent was 
inc nvenient to his majeſty's ſub- 
jets in general. 2dly, That the 
invention at the time of granting 
the patent was not a new inven- 
tion, as to the public uſe and eser- 
ciſe of it in Englund. gdly, That 
it was not invented and found out 
by the defendant, 4thly, That the 
defendant had not, by {pecihcation, 
particularly deſcribed and aſcer- 
tained the nature of the invention, 
and in what manner it was to he 
performed, The King v. Art- 
wright, 93 

7. Patent void where the ſpeci- 
fication, 11}, directed an ingre.lient 
to be taken, which would not an- 
ſwer the purpoſe ; 2dly, that it di- 
rected any kind of foſſil ſalt to be 
taken, whereas only one would 
anſwer tue purpoſe Zdly. that all 
the things put together did not pro- 


duce the thing intended. Turner v. 


IV inter. 93 

8. If any one part of the inven- 
tion be not ſufficiently deſcribe, 
the patent is void, but if any one 
art of the invention be new and 
uſeful, that is ſufficient to ſuſtain a 
patent for the particular object of 


1 


837 
the invention. The King v. Ark- 
wright. 96 


9. The like point. Morris v. 
Branſon. 6 

10, But the patent muſt not he 
more extenſive than the invention, 
therefore, if the invention conſiſt in 
an addition or improvement only, 
and the patent is for the w.ole ma- 
chine or manufacture, it is void. 
The King Y, Elſe. 96 

11, And whether a patent for a 
new-invented meth-d of uting an 
old engine in a mare beneficial 
manner than heretoiore, by the 
mechanical empl yment of certain 
principles, is valid or not, has not 
been decided. Boulton & ait v. 
Bull, 96 

12. If the patent is void, the 
patente cannot enforce the per- 
formance of a c venant, for the 
obtervance of the exclufive right, 
entered into by another, in con- 
templation of its being good. Flayne, 
& al. v. Maltby. 115 

13. But the patentee, after an 
aſſigument of his intereſt, cannot 
himſelf ict up that the patent is 
void, Oldham v. Langmead, 116 


PAWN. 


1. If goods he obtained from A. 
by fraud, and pawucd to B. wich- 
out notice, and A. proſecute the 
offender to convichon, and get poſe 
leſſion of his goods, B. may main- 
tain trover for them. Parker v. 


Patrick. 156 
PEACE OFFICER, 


Sce ARREsT. FALSE IMpRrI- 
SONMENT. 


PENAL ACTIONS, 


1. Penal actions are civil ſuits. 
Atcheſon v. Eueritt. 431 
See ACTIONS ON PENAL STA- 


TUTES. 
PEWS. 


— * —_ 
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PEWS. 


1. If a perſon hath right to fit 
in a particular pew in a church, 
and is diſturbed therein, he may 
have an action of treſpaſs on the 
caſe ; but he muſt ſet forth his title 
to be either by preſcription, as ap- 


purtenant to a meſſuage, or by a, 


faculty from the ordinary, and bare 
poſſeſſion will not give a right, be- 
cauſe every pariſhioner has a right 
to go into the church. Stocks v. 
Booth. 3 
2. But where the plaintiff claims 
by preſcription, evidence of an un- 
interrupted poſſeſſion for a ſeries of 
years, under a pift from the rector 
and church-wardens, after the re- 
building of the church, will be ſuf- 
ficrent to maintain the action. Ro- 
gers v. Broks, 85 
But though a preſcriptive 
right to a pew may be preſumed, 
from evidence of an uninterrupted 
poſſeſſion for a ſerics of yeurs, yet 
that preſumption may be deſtroyed 
by proof of its origia being only of 
2 modern date, and for accommo- 
dation. Griffiths v. Matthews. 85 
4. And the ſentence of the eccle- 
ſiaſtical court, admoniſhing a party 
not to diſturb another in the en- 
zoyment of a pew, is not conclu- 
fave evidence as to the right upon a 
trial at common law. Croſs v. 
Salter. 87 


PHYSICIAN. 


1. A phyſician cannot maintain 
an action for his fees. Chorley v. 
Bolcot. 284 


PLEADNIG. 


1. Another action in the ſame 
term cannot be pleaded to a popu- 
lar action, but the defendant muſt 
ſhew the other action to be actually 
prior in point of time, Coombe v. 
Pitt. 426 
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2. A —_— plea to an indi- 
ment ſet aſide for want of affidavit 
to verify it. Rex v. Grainger. 8 

3. Leave given to withdraw a 
plea of non et fatum, and plead 
* Olding v. Arundel. 347 

4. Neon eft factum, and ſolvit peſt 
diem, are incompatible pleas. Fox v. 
Chandler, 34). Arnold v. Baas. 34) 

5. In treſpaſs guare clauſum fre- 
git, the plaintiff may declare gene- 
rally, without naming the cloſes. 
Martin v. Aeſterton. 212 

6. Upon non eft faftum in cove- 
nant, the leſſee in poſſeſſion being 
defendant ſhall not controvert the 
title of the plaintiff his leſſor to de- 
miſe. Friend v. Eaſtabraik. 416 

7. A plea puis le darrein conti- 
nuance cannot be rejected by the 
Court if it be verified by an affida- 
vit. Paris v. Salkeld. 10 

8. In debt on bond, plea of pay- 
ment before the day is ill. Auon. 349 

9. Plea to a bond conditioned tor 
payment of money, that it was 
given as an indemnity againſt an- 
other bond, and that the plaintiff 
— not been damnified, is bad. 

eaſe v. Meaſe. 346 

18 If to 1 action by a ſherift 
againſt a bailiff 's ſurety, upon a 
bond for the performance of an 
indenture of covenant, to execute 
all warrants, and to pay over all 
money received by him: a plea of 
performance generally be put in: it 
the replication ſtate a particular 
warrant to the ſaid bailiff, and that 
he neglected to return it, the plain- 
tiff muſt conclude with an aver- 


ment. Sayre v. Minns. 351 


11, Other objections to the 
above plea overruled. 1b:4. 

12. Bail above may juſtify break» 
ing and entering the houſe of A. 
the outer door being open, in order 
to arreſt the principal, and ſuch a 
juſtification is good, without aver- 


ring 
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ting that the principal was in the 
houſe at the time. Sheers v. Brooks. 
796 

13. And on ſuch a plea, an aver- 
ment that the defendants duly be- 
came bail, and entered into a re- 
cognizance, is ſufficient, without 
ſtating that the principal was deli- 
vered to their cuſtody. Ibid, 
14. In a declaration for not ful- 
filling the conditions of a ſale, 
where the purchaſe-money was to 
be paid at a certain time, on hav- 
ing a good title, and a proper ſur- 
render; it muſt be averred, that 
the ſeller actually made a good 
title, and ſurrendered the eſtate. 
Phillips v. Fielding. 402 
15, Pleadings in a fiſhery cauſe. 
Richardſon v. Mayor and Common- 
alty of Oxford. 222 
16. Pl-ading in foreign attach- 
ment. Morris v. Ludlam. 701 
17. On a declaration that all an 
original lefſee's eſtate came to the 
defendant by aſſignment, and a 
plea that all, &c. did not come in 
mods et forma, and iſſue joined there- 
on; evidence of an underleaſe, will 
not ſupport the iſſue. Helferd v. 
Hatch. 408 
18. In covenant for rent againſt 
the defendant, as affignee of all the 
eſſee's intereſt, &c. by virtue where- 
of he became, and ſtill is poſſeſs- 
ed, &c. if the defendant plead that 
all, &c. did not come to him by 
aſſignmem, and that he did not be- 
come poſſeſſed, &c. it is good evi- 
dence to ſupport the plea that the 
alignment was by way of mort- 
gave, with a clauſe of redemption, 
and that the defendant has never 
taken actual poſſeſhon, and this 
although the mortgage is forfeited. 
Eaton v. Jagues. 410 
19. But if thedefendant plead an aſ- 
ſignment over before the rent accru- 
vit will not be a good replication, 


that the aſſignee over never took ac- 


| Boone v. Eyre. 


tual poſſeſſion, without adding, that 
the aſſignment over was by way of 
2 Walker v. Reeves. 411 
20. Or that it was colluſive and 
fraudulent. Ibid. 
21. Nor is it a good replication 
that the aſſignee over was a feme 
covert. Barnfather v. Jordan. 413 
22. In an action againſt exe- 
cutors in their own right, on a co- 
venant for good title and quiet en- 
joyment, againſt any perſon or per- 
ſons whatſoever contained in an aſ- 
ſignment of a leaſe of the teſtator 
by way of mortgage, the declara- 
tion muſt ſhew a breach by ſome 
act of the covenantors. Noble v. 
King and another. 385 
23. In an action of debt on a 
ſimple contract, the plaintiff ma 
prove and recover a leſs ſum than 
is ſtated in the declaration to be 
due. M Quillin v. Cox. 340 
24. An action of debt on a pro- 
miſſory note, payable by inſtal- 
ments, will nor lie till the laſt da 
of payment be paſt. Rudder v. 
Prices;  - 240 
25. Where there are mutual 
covenants which do not go to the 
whole conſideration, the breach of 
one cannot be pleaded in bar to an 
action for the breach of the other. 
392 393 
26. Non eft factum, and a tender, 
cannot be pleaded to a bond. Fen- 
kins v. Edwards. 49 
27. Accord without ſatisfaction 
not pleadable. James v. David. 22 
28. If the plea in an action o 
treſpaſs juſtifies under a cuſtom 
appur:cnant to an ancient meſſuage; 
a replicauon traverſing the cuſtom 
does not admir the antiquity of the 
meſſuage, but the plainnff may 
prove it built within twenty years 
and not on the ſcite of an ancient 
houſe. Dunſtan v. Treſſider. 218 
29. On a writ in debt for 1066l, 
plainiiff declared for 10001. bore 
rowed ; 
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rToiwed; and in a ſecond count for 


661. for intereſt of a certain other 
ſum, the defendant pleadedin abate- 
ment of the writ,. that“ the ſaid 
ſum of money in the ſaid writ 
mentioned, and thereby ſuppoſed to 
be borrowed from the plaintiff,” 
was borrowed by the defendant and 
others: on demurrer becauſe this 
plea only anſw-red one of the cauſes 
of action, iz. that mentioned in 
the firit count, the Court held the 
plea bad Harris v. Jameſon. 341 
30. The heir may be charged 
as aſſignee in covenant, which runs 
with the land. Deriley v. Cuſtance. 
41 

31. An infant cannot pray the 
parol to demur in any other ſtage 
of the proceeding than at the time 
of pleading, Ibid. 
32. A plea in abatement is bad 
after a general imparlance. Evans, 
q. t. v. Stevens. 430 
33. So it is if it do not give a 
better writ, but tends to ſhew that 
the plaintiff hath no action at all. 
Ibid. 

34. If to an action of treſpaſs 
for pulling down andcarrying away 
a gate, the defendant pleaded a 
right of way; and that the gate 
being wrongfully ereCted acroſs the 
ſame, he took it down, and depo- 
ſited it in a convenient place for the 
uſe of the plaintiff, to which the 
plaintiff reply a ſubſequent con- 
verſion : proof that the defendant 
put the gate upon his own premiles, 
from whence the plaintiff might have 
taken it if he had pleaſed; will not 
ſuſtain the replication. Heughten 
v. Butler. | 212 
35- When executors pay a ſum 
of money on account of the teſ- 
tator, which they need not have 
done, and bring an aCtion to re- 
cover it back, * muſt declare in 
their own right and not as execut- 
OTE. Munt V. Stokes. 276 


36. If a bond be given to huſ- 
band and wife adminiſtratrix, the 
huſband alone may declare on it 
as on a bond made to himſelf, Au- 
kerflein v. Clarke, 346 

37. In alleging a breach of co- 
venant for quiet enjoyment, it is 
ſufficient to allege, that at the time 
of the demiſe to the plaintiff, A. B. 
had lawful right and title, and en- 
tered and ejected without ſhew ing 
what title A. B. had, or that he 
evicted the plantiff by legal proceſs. 
Foſter v. Pierſon. 415 

38. Where a plaintiff in poſſeſ- 
fon brings an action on the caſe 
againſt a wrong doer, it is ſuff- 
cient to declare generally without 
diſcloſing any title: but when a de- 
fendant juſtifies under a right, * 
muſt be ſet out formally in che 
plea. Grimſtead v. Marlowe, 

2:8 

39. A defendant in an action for 
falſe impriſonment, pleading a juſti- 
fication under meſne proceſs, ſued 
out by him in a cauſe in which he 
was plaintiff, may ſtate that the writ 
iſſued upon an affidavit to hold to 
bail without fetting forth the cauſe 
of action. Belk v. Broadbent. 178 

40. And if the writ be pleaded 
as ſued out on a day between the 
efloign-day and the firſt day of the 
term, and there be a ſpecial demur- 
rer for that cauſe, the objection wil 
not prevail, though the Court do 
not in fact fit till the quarts die po 

bid, 

41. Tn treſpaſs for breaking aud 
entering the plaintiff's houſe, an 
expelling him therefrom, the break - 
ing and entering are the giſt of the 
action, and the expulſion is merely 
aggravation; therefore a juſtifica- 
tion as ito breaking and entering 
will cover the whole declaration. 
Taylor v. Cole. 201. 203 

42. If the plaintiff mean to in- 
ſiſt on the expulſion, as — 

10 
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the defendant a treſpaſſer ab initio, 
he ſhould now aſſign it. Tbid. 

43. In debt for goods ſold and 
delivered, the plaintiff declared, that 
the d fendant, at Weſtminſter, in 
the county of Middleſex, was in- 
debted to him in a certain ſum for 
goods fold and delivered, without 
alleging an expreſs contract and 
pl.ce where ſuch contract was 
made: upon ſpecial demurrer for 
theie cauſes, the Court held the 
contract aud venue well laid. Em- 
ery v. Fell, 

44. The ſtat. 23 Hen. 6. c. 9. 
relating to bail-bonds 1s a public 
act; therefore the Court will take 
notice of ir, though it be not plead- 
ed. Samuel v. Moons 783 

45. A declaration entitled gene- 
rally ot the term, relates to the firſt 
day of the term; and the promiſes 
and breach being laid on the firſt 
day of the teri, may be preſumed 
to have been made before the deli- 
very of the declaration; becauſe by 
a reference to the ancient practice 
of declaring ore tenus, the declara- 
tion cannot be ſuppoſed to have been 
delivered till the fitting of the court 
on that day. Pugh v. Rebinſon. 

393 

46. If a tenant from year to year 
hold for four or five years, either 
he or his landlord at the expiration 
of that time may declare on the de- 
mile, as having been made for ſuch 
a number of years. Birch v. 
Wright. 315 

47. A plea by an heir at law, 
who was ſued by an obligee of his 
anceſtor, that he claimed to retain 
a certain ſum for money laid out in 
repairing the premiſes, cannot be 
lupported. Shettlewarth v. Neville. 


354 


48. A covenant in a charter- 
party, „ that no claim ſhall be ad- 
mitted or allowance made for ſhort 
tonnage, unleſs ſuch thort tonnage 


be found, and made to appear on 


her arrival, on a ſurvey to be taken 
by four ſhipwrights to be indif- 
ferently choſen by both parties,“ is 
not a condition precedent to the 
plaintiff*s right of recovering for 
ſhort tonnage, but is a matter of 
defence to be taken advantage of 
by the defendant ; and the not aver- 
ring performance is no ground for 
arreſting the judgment. Hotham v. 
the Eaſt India Cam. 401 
49. If a leſſor covenant for quiet 
enjoyment againſt the lawful let, ſuit, 
entry, &c. of himſelf, his heirs, and 
aſſigns, the declaration for a breach 
of the covenant need not expreſsly 
allegerthat he entered claiming title, 
if te Sine complained of be 
ſuch as clearly appears to be an aſ- 
ſertion of right. Liiyd v. Tomkies. 
81 
See alſo ABATEMENT. : 


POST OFFICE. 


I. The poſtmaſter in a country 
town cannot demand money for 
delivering letrers at private houſes. 
Barnes v. Foley. 50 

2. The poſtmaſters in the coun- 
try are obliged to deliver the letters 
to the perſons they are directed to, 
at their places of abode. Stoct v. 
Harris, 46. Barnes v. Foley. 50 

4. An action on the caſe for da- 
mages lies againſt a deputy poſt- 
maſter for non-delivery of letters 
gratis in a country poſt town. 
Rmwning v. Geodehild. 38. 48 

3. A poſtmaſter is bound to de- 
liver all letters to the inhabitants in 
a poſt town, at their reſpective pla- 
ces of abode, at the rate of poſtage 
eſtabliſhed by act of parliament. 
Smith v. Powditch. 50, 51 

5. The poſtmaſter- general is not 
liable perſonally for the value of a 
bank-note ſtolen by one of the 
ſorters of the poſt-office, out of a 
letter delivered into the office; for 
he is not like a common carrier. 


Whitfield v. Lord le Deſpenler. 53 
4 RAG 
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PRACTICE, 

1. A. to abatement.) The four 
days to plead in abatement are 
incluſive. B. . Harbord v. Peri- 
gal. g 
2. As to arreſis.] If a perſon be 
arreſted afier the writ 1s returnable, 
the officer cannot legally detain 
him, though for the ſhorteſt time, 
till the writ be continued. Loveridge 
v. Plaiſtow, C. B. 677 

3. As to attachment of privilege. | 
On an attachment of privilege ſued, 
the precipe muſt be left with the 
prothonotary. C. B. Frogatt v. 
Tapſcott. 71 

4. As to attachments for e 
The Court will put interrogatories 
to a defendant brought up on an at- 
tachment for a reſcue, unleſs the 
proſecutor waive putting them. Rex 
ve Horſley. 7 

5. As to attornies.] A bill may be 
filed againſt an attorney in vaca- 
tion. B. R. M ag horne v. Fields. 720 

6. As to bail.) Where the de- 
fendant has not put in bail in time, 
whereby the bail-bond is forfeited, 
and afterwards gives notice that he 
will put them in, in order to ſtay 
proceedings on the bail-bond, the 
plaintiff may except to ſuch bail, 
and it will not be a waiver of the 
aſſignment. B. R. Boldero v. Gray. 

781 

7. Of the four days allowed to 

perfect bail in aſter an exception, 


the firſt is reckoned excluſively, 
and the laſt incluſively. Nerth v. 
C.B. 774 


Evans. 

8. Bail ſued on their recogni- 
zance by attachment of privilege, 
may render the principal on the 
appearance-day of the return. 
Fletcher v. Angell. C. B. 795 

g. A clerk to an attorney, though 
not articled, cannot be bail to the 
action. Corniſh v. Refs, C. B. 761 

10. Bail muſt render the princ - 
pal before the riſing of the court, 


ſage. 


in order to diſcharge themſelves 
from an action of debt on the re- 


cognizance. C. B. Lardner v. Baſ. 


11. The defendant in an 008 
on a judgment cannot apply to the 
court to ſtay the proceedings pend- 
ing a writ of error upon that juda- 
ment, until he has put in bail. B. &. 
Smith v. Shepherd. 773 

12. Bail above may be put in 
on a dies non juridicus. B. Rx. Bad- 
deley v. Adams. 776 

13. A cognovit by the principal 
without notice to the bail does not 
diſcharge the bail. B. . Hodęſon 
v. Nugent. 787 

14. If upon the return of vn #/ 
inventus to the ca. ſa. the plaintiff 
will proceed againſt the bail and de- 
liver a declaration conditionally; the 
bail cannot apply to the court to 
ſtay proceedings on payment of the 
debt and coſts of the original aCtion 
only, but muſt alfo pay the coſts 
of the ſecond action, though the 
hail tendered the o1iginal damages 
and coſts before the end of eight 
days from the return of the ca. /a. 
within which time, by the practice 
of the court, they might have diſ- 
charged themſelves by ſurrender- 
ing their principal. B. R. Perigal 


V. Melli ſb. 790 


15. Bail may render the princi- 
pal, after an aſhgnment of the bail- 
bond, though they have not juſti- 
hed. B. Xx. Edwin v. Allen. 77 

16. Proceedings may be ſtayed 
on a bail-bond, on payment of 
coſts, though the bail ſurrender the 
principal without having juſtified, 
B.R. Meyſey v. Carnell. 792 

17. If, on exception to bail, no- 
tice be given of the bail, only one 
of whom juſtifies, and the names of 
the former ſtill remain on the bail- 
piece: the former may ſurrend-r 


the principal, B. x. Rex v. Sheriff 


Eſkx. 793 
9 18. If 
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18. If the plaintiff hold two de- 
{-ndants to bail on a joint writ, and 
declare againſt them feverally, the 
court will ſer aſide the proceedings. 
B. R. Maſs v. Birch. 769 

19. Or if one defendant be held 
to bail on an afñdavit which ſtates 
two ſums ta be due to two ſeveral 
plaintiffs. B. R. Dean and Chapter 
of Exeter v. Seagell. $21 

20. If there be a variance be- 
tween the affidavit upon which a 
defendant has been held to bail and 
the declaration, the court will diſ- 
charge him. B.R. Spalding v. 
Hure. 22 

21. If a foreigner ſue two defen- 
dants, and only one of them puts in 
bail, that one may require the plain- 
tiff to give ſecurity for coſts, with- 
out juſtifying bail for the other 
defendant. B.R. Carr v. Shaw. 593 

22. A defendant has four clear 
days after final judgment to put in 
bail in error, B. Xx. Bennet v. 
Nichols. 772 

23. The time for putting in bail, 
where there has been a rule to ſet 
alide proceedings for irregularity, 


remains the ſame after the rule is 


diſcharged as it was when it was 


granted. B. R. Swayne v. Cram- 


mond. 523 


24. Bail is not regularly put in 
till the allowance of it has been 
ſerved, even though the plaintiff op- 
poſe the juſtification. B. . Rex v. 
Sheriff of Middleſex. 77 

25. When there is only one ſcire 
factas againſt bail, and the proceed- 
ings are by bill, there need be only 
four days excluſive between the 
teſte and return of it. B. R. Bell v. 
Jackſon. 790 

26. Only the defendant or de- 
fendauts in one action can he in- 
cluded in a bailable writ : fecus if 
the writ be not bailable. B.R. 
Holland v. Fobnſon. 768 

27. Whete a ca. ſa, is returnable 

Vol. I, | 


againſt the principal on a particular 
day, before which a writ of error 
is allowed and ſerved, that operates 
as a ſuperſedeas to any proceedings 
againſt the bail, though the ca. a 
has lain four days in the office 
fore the allowance of the writ of 
error. B.R. Perry v. Campbell. 7 
28. If two actions be brought 
for cauſes of action which may be 
joined, and the defendant is holden 
to bail in both, the court will com- 
pel the plaintift to conſolidate them, 
and to pay the coſts of the appli- 
cation, B. R. Cecil v. Briggs. 167 
29. Bail in error mult be put in 
within four days after final judg- 
ment ſigned, without reference to 
the time of the allowance or ſerving 
the copy of it. B. R. Jaques v. 
Nixon. 772 
30. Bail in error cannot ſurren- 
der their principal, though he be- 
come bankrupt pending x writ of 
error, B. R. Southcote v. Braith- 
waite. 713 
31. As to priſoers.] A detainer 
may be lodged againſt a debtor who 
happens only to be accidentall 
within the walls of a priſon. 7/7 
kinſon v. Faques. 607 
yo Pr defendants brought up 
for judgment.) When a defendant 
who has ſuffered judgment by de- 
fault in a criminal proſecution is 
brought up for judgment, each party 
houfa come prepared with affida- 
vits diſcloſing his own caſe (it he 
mean to produce any afhdavit at 
all); but if in the courſe of the 
inquiry the court with to have any 
point further explained, they will 
give the defendant an opportunicy 
of anſwering it on a future day, 


B. R. Rex v. Wilſon. 526 


PRESENTATION, 
See ADvowsoN. 


PRESUM PT ION. 
1. Where a bond may be pre- 


3M ſumed 
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ſumed to have been ſatisfied. O/- 
wald v. Legh. 347 


PRIVILEGE. 


1. An Engliſh ſecretary to a fo- 
reign miniſter is privileged from 
arreſt, though formerly a trader, 
and now ws ve very ſuſpicious cir- 
cumſtances. Triquet v. Bath, and 
Peach v. Bath, 577, 579 

2. An attorney at law has no 
privilege againſt the court of con- 
ſcience in Coke Silk v. Rennett. 

117 

3. Privilege denied to a domeſtic 
phyſician to a public foreign mini- 
ſter, it appearing to be a mere 
ſcheme to ſcreen him from his debts. 
Lockwooa v. Coyſgarne, 578, 580 

4. An attorney at law is not ob- 
liged to obey a ſubpcera duces Zecum 
in order to give evidence on a 
charge of felony againſt his client. 
Rex v. Dixon. 705 

5. A defendant, in order to ſub- 
ſtantiate his claim to privilege as a 
domeſtic to an ambaſſador, ought 
to ſhew the nature of the ſervice, 
and ſwear to the actual perform- 
ance of it. Fontainier v. Heyl. 579 

6. And it muſt be ſhewn that he 
was in actual ſervice at the time of 


arreſt, Heathfield v. Chilton, 578, | 


579 


7. An attorney at law has privi- 
lege to keep the venue in Middleſex, 
— 1 he is plaintiff ; but not to 

change it thither when he is deicnd- 
ant. Pope v. Redfearne, 716 

8. An attorney is privileged from 
ſerving corporation offices, though 
reſiding in the corporation town. 
Mayor of Norwich v. Berry. 721 

9. A party who has attended his 
cauſe all day, and in the evening 
retires to dine with his attorney and 
witneſſes, is privileged from arreſt 
till he returns home. CLightfoct v. 
Cameron, 659 


PRIZE. 
Sce ADMIRALTY. 


PROHIBITION. 


See ADMIRALTY, Apvowsox, 
SLANDER, No. 12. 


QUAKERS, 


1. A quaker's affirmation is ad- 
miſſible in an action qui tam on a 


penal ſtatute. Atcheſon v. Everitt. 


431 
QUARE IMPEDIT. 


See ADVOWSON., 
RAMSGATE. 
1. No ſhips but ſuch as ſail int» 


the downs are liable to the dutics 


of Ramſgate harbour. Pole x. 
ohnſon. 
. RANSOM, 2 
See ALIENS, No. 1, 2, 3, 4. 
READERSHIP. 


1. If the rector of a parith, by 
certificate to the biſhop, appoint 
A. B. curate of the faid parith, till 
otherwiſe provided of ſome eccleſi- 
aſtical preferment,; the reader{hip 
of the pariſh is not an eccleſiaſtical 
preferment within the meaning oi 
ſuch certificate. Martin v. Hind. 

290 
RECEIPT. 

1. A receipt is not concluſive 
evidence againſt the party ſigning 
it; but he may ſhew that he did 
not receive the ſum or thing in 


queſtion. Stratton v. Raſtall. 230 
RECOVERY. 


1. Amendment of a common re- 
covery by inſerting a new vill. 
Henzell v. Ledge. 584 

REPLEVIN. 


See AMENDMENT, No. 27. 
RESIGNATION BOND. 
1. Qu. Whether a bond of reſig- 


nation 


I, 
ment 
ing a 
annu 
comr 
brouz 
enter 


cific | 
the ſ. 
wher 


N, 
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nation with condition to reſide, and 
to reſign for the patron's ſon to be 
preſented, and to keep the premiſes 
on the living in repair be not good 
in law? Partridge v. Whiſton. 328 


RESTITUTION. 


1. If goods be obtained from 
A. by fraud, and pawned to B. 
without notice; and A. proſecute 
the offender to conviction and get 
poſſeſſion of his goods, B. may 
maintain trover for them, Parker 
v. Patrick. | 156 

REVERSION. 


1. A reverſioner may bring an 
action for an injury done to the 
value of the inheritance. Jeſer v. 
Gifford. 78 

RIVERS, 


1. The public are not entitled at 
common law to tow on the banks 
of ancient navigable rivers; the 
right muſt be founded either on ſta- 
tute or on uſage. Ball v. Herbert. 

c++ *+ «nos 
SCIRE FACIAS. 


1. A ſcire facias to revive a judg- 
ment entered on a bond for 1 
ing an annuity granted before the 
annuity-act, 17 Geo. 3. c. 26. 2 
commanding that no action ſhall be 


brought on any judgment already 


entered, unleſs certain requitites be 
complied with, is an action within 
that clauſe. Fenner v. Evans. 610 


RULES OF COURT. 


1. A rule of court giving a ſpe- 
cific relief, is a bar to an action for 
the ſame cauſe ; unleſs in an action 
where, by law, the party is entitled 
to two different remedies ; as upon 
an illegal contract. Cameron v. Rey- 
nolds, | 38 


SEDUCTION. 
1. An action of treſpaſs will lie 


at the ſuit of a father for getting his | 


daughter with child. Tullidge v. 


Wade. 187 

2. But the daughter muſt be re- 

ſident in her father's houſe, and not 

in the ſervice of another. Po/tle- 
I 


thwaie v. Parkes. 


7 

3- An aCtion merely for debauch- 
ing a man's daughter, by which he 
loſes her ſervice, is an action on 
the caſe: but where the offence is 
accompanied with an illegal entry 
of the father's houſe, he has his 
election either to bring treſpaſs for 
the breaking and entering, and lay 
the debauching of the daughter and 
loſs of her ſervice as conſequential, 
or he may bring the action on the 
caſe, merely for debauching his 
daughter, per quad ſervitium amiſit. 
Bennett v. Allcatt. 188 

Sce alſo ADULTERY. 

SESSIONS. 

1. The court will refer an at- 
torney's bill to be taxed, though all 
the bufineſs be done at the quarter 
ſeſſions. Ex parte Williams. 724 

2. The ſheriff has no authority 
to take a bond for the appearance 
of perſons arreſted by him under 
proceſs iſſuing upon an indictment 
at the quarter ſeſſions for a miſde- 
meanour ; he can only take a re- 
cognizance for their appearance. 
Benguugh v. Roſſiter. 744, 746 

SHERIFF, 

1. All actions for breach of duty 
in the office of ſheriff, muſt be 
brought againſt the high-ſheriff, 
though the default be by the under- 
{heritf or bailiff. Cameron v. Rey- 
nolds, 38 

2. An action does not lie againſt 
the theriff upon a promiſe to exe- 
cute a bill of ſale to the plaintiff*s 
nominee. Ibid. 

3. The legal and proper mode of 
compelling a ſale by the ſheriff, is 
by a writ of venditioni exponas. Ibid. 

4. If a bailiff on a ff. fa. againſt 
the goods of A. take thoſe of B. 

3M 2- an 
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an action of treſpaſs lies againſt the 
ſheriff. Ackworth v. Kempe. 193 
5. The ſheriff is anſwerable for 
the official acts of his under-ſheriff, 
| Ibid. 
6. A ſheriff or his officer is not 
liable to an action for arreſting a 
certificated bankrupt, a peer, a diſ- 
charged inſolvent debtor, or a wit- 
neſs eundo et redundo, although the 
= is privileged from arreſt. 
Tarlton v. Fiſher. 166 
7. A ſheriff can only take a re- 
cognizance, and not a hail-bond, 
when the party is arreſted under 
proceſs iſſuing upon an indictment. 
Bengough v. Roffrer. 744, 746 
8. A ſheriff's officer is not liable 
to the penalties of 32 Geo. 2. c. 28. 
$ 1, for — a perſon taken in 
execution to priſon within twenty- 
four hours: that clauſe only re- 
lating to perſons arreſted on meſne 
proceſs. Evans v. Athins, 675 
9. An agreement in writing, to 
put in good bail for a perſon ar- 
reſted on meſne proceſs, at the re- 
turn of the writ, or ſurrender the 
body, of pay debt and coſts, made 


by a third perſon with the bailiff of 


the ſheriff; in conſideration of his 

diſcharging the party arreſted, is 

void. Rogers v. Reeves. 543 
SET OFF. 

1. A judgment of the king's 
bench may 1 ſet off * 
judgment of the common pleas, ſo 
as to narrow the execution to the 
balance due. Barker v. Braham. 


I 
2. If A. recover againſt C. = 
C. recover againſt . and B. the 
court will permit C. on motion, to 
ſet off the damages which he has 
recovered, againſt thoſe obtained by 
A. on his undertaking that the bill 
of As attorney in the firſt action 


ſhall be ſatisficd. Mitchell v. Old- 


field. | 7 11 


3. If two perſons _ to per- 
form certain work in a limited time, 
or to pay a ſtipulated ſum for ſuch 
time afterwards as it ſhall remain 
unfiniſhed, and a bond is prepared 
in the name of both, but is execut- 
ed by one only, with condition for 
the 4 performance of the work, 
or the payment of the weekly ſum, 
and the work is not finiſhed at the 
time; ſuch weekly payments arc 
not by way of penalty, but in the 
nature of liquidated damages, and 
may be ſet off by one obligee m an 
action brought againſt him by the 
| obligor who executed. Fletcher . 
Dyche. 546 

4. Where a partner's executor 
brings an action in his own right 
for money received after the death 
of the other partner's teſtator, tlie 
defendant may ſet off whatever was 
due to him from the plaintiff, Smith 
v. Barrow. 240 


SHIPS. 


1. Whoever ſupplics a ſhip with 
neceſſaries, has a treble ſecurity : 
1ſt, The perſon of the maller; 
2dly, The ſpecific ſhip ; 3dly, The 
perſonal ſecurity of the owners, 
whether they know of the ſupply 
or not. Rich v. Coe. 284 

2. A ſhipwright is entitled to re- 
cover the amount of the repairs of 
a ſhip, though the ſhip be burnt in 
the dock by an accidental fire. 
Menetone v. Athawes. 285 

3 If a ſhip be ſeized as forfeited 
under the navigation- act, by a go- 
vernor of a foreign country 4 
ing to Great Britain, the owner 
cannot maintain treſpaſs againſt the 
party ſeizing, although the latter 
do not proceed ta condemnation z 
tor by the forfeiture the property 
is diveſted out of the owner, VII- 
kins v. Deſpard. 197 

6. If A. lend money on the ſe- 


curity of a ſhip, and take poſſeſſion 
| before 


expre 
actio 
gravi 

2. 
land 
becar 


to V 


Pura 

3 
tam 
crim 
capit 
crim 
char 
muſt 
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before execution executed at the 


ſuit of B. the veſſel cannot be ſeized | field 


under B.'s execution. Ladbroke v. 


Crikett, 439 
SLANDER. 


1. There muſt be malice, either 
expreſſed or implied, to maintain an 
action for ſlander of title, Har- 
grave v. Le Breton, 16 

2. Judgment in an action for 
ſlander reſpecting a bribe, arreſted, 
becauſe the charge did nat ſpecify 
to whom the money was given. 
Purdy v. Stacey. 22 

3. Actionable words muſt con- 
tain au expreſs imputation of ſome 
crime liable to puniſhment, ſome 
capital ollence, or other infamous 
crime or miſdemeanour, and the 
charge upon the perſon ſpoken of 
mult be preciſe. Onfloip v. Horns. 

18 

4. Thus the words, ( You are 
2 bad man, and © Il am thoroughly 
convinced you are guilty of the 
death of Dolly (meaning the murder 
of the ſaid Dolly), and rather than 
you ſhould want a hangman, I 
would be your excutioner,”'' are 
aCtionable, Q/dham v. Peake, 18 

5. Alſo the words, He (mean- 
ing the plaintiff) was put into the 
round-hquſe for ſtealing ducks at 
Crowland,” which were alleged in 
the declaration to be ſpoken of the 
defendant falſely and maljcjouſly, 
have, upon motion in arreſt of 
judgment after verdict, been held to 
be aCtionable, Beavor v. Hides. 19 

6. But where the words were, 
„% Tim Holt has forſwarn himſelf, 
and I have three evidences that will 
prove it;“ theſe words were held 
not in themſelyes actionable, be- 
cauſe they do not neceſſarily im- 
ply that the plaintiff had fortworn 
himſelf in a judicial proceeding, 
Which alone will conſtitute the 


— 


crime of perjury. ITlelt v. Schole- 
* 19 
7. Alſo the word fwindler is not 
actionable, Savile v. Jardine. 20 
8. Another rule is, that words are 
actionable when ſpoken of one in 
an office of proiit, which may pro- 
bably occaſion the loſs of his office: 
or when ſpoken of perſons touching 
their reſpeCtive trades, profettion, 
aud buſineſs, and do, or muy vo- 
bably tend to their damage. On 
v. Horne. 20 
9. Thus the words, “ What, does 
he pretend tobe a lawyer? he is no 
more a lawyer than the devil!“ 
being ſaid of an attorney, are ac- 
tionable. Day v. Buller. 20 
10. And in an action by au at- 
torney for words ſpoken of him in 
his profeſſion, he need not prove 
that he is an attorney by his ad- 
miſſion, nor by a copy of the roll 
of attornies; proof that he acted as 
ſuch is ſufficient, Berryman v. 
Nenn | e ad 
11. But to impute to any man 
the mere defect or want of moral 
virtue, moral duties, or obligations, 
which render a man obnoxious. to 
mankind, is not actionable. Thus, 
where the defendant ſaid at a public 
county meeting, convened for the 
purpoſe of ſupporting the rights of 
clechon * As to inſtructing our 
members to obtain redreſs, I am 
totally againſt that plan; for as to 
inſtructing Mr, Onſlow, we might 
as well inſtruct the winds; and 
ſhauld he even promiſe his aſſiſl- 
ance, I ſhould not expect him to 
give it us. Theſe words were 
held not actionable, Onſleto v. 
Horne. 21 
13. Likewiſe, theſe words ſpoken 
of a woman, I have kept her com- 
mon theſe ſeven years; the hath 
given me the bad diſorder, and 
three or four other gentlemen,” are 


3M 3 no} 


= 
— _ 
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not aCtionable. Carſlake v. Maple- 
doram. 2 

13. So, when words are ſpoken 
in confidence, and without malice, 
no action lies; ſuch as in giving 
the true character of a ſervant. 
Edmonſon v. Stephenſon, 24. Har- 
grave v. Le Breton, 24. 

14. Neither can a ſervant main- 
tain an action againſt his former 
maſter, for a letter wiitten by him, 
aſſigning a reaſon for having given 
a diſadvantageous character of the 
ſervant, unleſs the latter can prove 
the words to be malicious, as well as 
falſe. Veatlerſton v. Hawkins. 25 

15. So, in an action for ſaying 
of the plaintiff, who was a tradeſ- 
man; © He cannot ſtand it long, he 
will be a bankrupt ſoon, where 


ſpecial damage was laid, it appear- 


ing that the words were not ſpoken 
malicioufly, bur in confidence and 
friendſhip, and by way of warn- 
ing, that the words were not ac- 
tionable. Herver v. Dowſon. 26 
16. The plaintiff muſt prove the 
words as laid; therefore, if the 
words be laid in the third perſon, as 
for inſtance, „He deſerves to be 
hanged,” proof of words in the ſe- 
— perſon, viz. . © you deſerve,” 
will not ſupport the declaration. 
Avarills v. Rogers. 7 26 
17. Same point. Rexv. Berry. 26 
18. But though all the actionable 
words are not proved, yet if ſome 
are, it will be ſufficient. Compagnon 
v. Martin. 26 
19. And the plaintiff may, upon 
the trial, give evidence of a repeti- 
tion of the words on days ſubſe. 
ſequent to thoſe Jaid in the decla- 
ration. Snellger v. Shelly. 27 
20. Where two actions were 
brought for words, in the firſt of 
which the words were laid to be 


ſpoken by the wife of the defendant, | 


and jn the latter by the defendant 
himſelf; the Court refuſed to con- 


ſolidate the two actions, becauſe it 
would be error to join the wife in 
a declaration. for words ſpoken by 
the huſband only. Swithin ct ux. 
v. Vincent et ux. and Swithin et ux. 
v. Vincent only. 27 

21. If chere be ſome counts that 
are good, and others that are bad, 
and the evidence upon the trial is 
only upon ſuch counts as are good 
— conſiſtent; if there is a general 
verdict, it may be amended by the 
judge's notes, and entered up only 
on thoſe counts that are good; but 
if there be any evidence which ap- 
plies to the other bad or inconſiſ- 
tent counts (as, for inſtance, where 
ſome actionable words are laid, 
and ſome not actionable, and evi- 
dence be given of both ſets of 
words, and a general verdict), there 
the pte cannot be amended, be- 
cauſe it is impoſhble for the judge 
to ſay on which of the counts the 
jury had found the damages, or 
how they had apportioned them. 
And in ſuch caſe, the only remedy 
is by awarding a venire de novo. 
Eddotues v. Hopkins. — 27 

22. The like point laid down in 
Holt v. Scholefield, 28; and Spencer 
v. Goter. 28 

23. Where ſpecial damages are 
laid in the declaration,--and the 
words are in themſelves aCtionable, 
there, if the jury find a verdict for 
leſs than forty ſhillings, there ſhall 
be no more coſts than damages. 
Collier v. Gaillard. 29 

23. But if the words are not ac- 
tionable in themſelves, there ſhall 
be full coſts, if ſpecial damages arc 
laid, though the damages found be 
under forty ſhillings. Savile v. Far- 


dine. 29 


5MUGGLING, 


1. An inhabitant of Guernſey 
cannot recover in the courts of this 
country the price of goods fold by 


him 


7 
infar 
be fc 
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fant 
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bim there, if he knows it to be the | 


buyer's. intentions to ſmuggle the 
goods into England, and give him 


aſſiſtance for that purpoſe. Clugas v. 
Penaluna. 271 

2. The like point. Biggs v. Lau- 
rYences 2 7 I 


3. Secus where the party knows 
not of the buyer's inteution. bid, 


SLAVE. 


1. An indenture executed by an 
infant flave in the Welt Indies may 
be for his own benefit, and there- 
tore only voidable here by the in- 
tant himſelf, Keane v. Boycott. 143 


STAMPS. 


1. If two or more defendants in 
different actions are put into the 


- ſame affidavit to hold to bail, it is 


not good, unleſs (perhaps) againſt 
the firſt-named, Gilly v. Lockyer. 


20 

2. So an affidavit to hold * 
ſame defendant to bail in two ac- 
tions, viz, Debt and Aſſumpfit, is 
void as to both actions. Crooke v. 
Davis. 520 
3. Two defendants for ſeveral 
cauſes of actions cannot be joined in 
one writ, Moſs v. Birch. 769 
4. Nor one defendant be held to 
bail on an affidavit which ſwears 
to two ſeveral ſums due to two ſe- 
veral plaintiffs. Dean and Chapter 
of Exeter v. Seagell. 521 


STATUTE OF FRAUDS. 


1. If a broker, who is about to 
{ell the goods of an inſolvent, pro- 
miſes the landlord to pay him his 
rent, if he will not diſtrain, this 
promiſe is not within the ſtatute of 
trauds, and need not be in writing, 
Williams v. Leper. | $62 

2. Auctions alſo are not within 
the ſtatute of frauds. Simon v. Mo- 
tivos, « 7 562 

3. Ag executory contract for 
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— is not within the ſtatute of 
rauds. Clayton v. Andrews. 562 
4. An agreement to leave money 
by will is not within the ſtatute of 
frauds, and need not be in writing, 
though uncertain as to the time of 
performance. Fenton v. Emblers. 
504 

See alſo FRAUDS. 


STAYING PROCEEDINGS. 


1. Proceedings will not be ſtay- 
ed becaui: the cauſe of action is 
infra dignitatem curiæ upon the 
mere afhdavit of the detendant, 
Oulton v. Perry. viii 

2. The above caſe over-ruled. 
Willingtan v. Arters, 31 1. Ainnard 
V. Tones; : ; 311 

3. N on bond for pay- 
ment of money by inſtalments, and 
on default to ſtand in force for the 
whole ſum due, ſhall not be ſtay- 
ed upn payment of the inſtal- 
ments in arrear. Gowlett v. Han- 


feth. 9 
SURETIES. 


1. Sureties to a ſole trader for 
the faithful ſervice of another as his 
clerk, are not liable for a de- 
fault happening to a ſubſequent 
copartnerſhip. 12 right v. Ruſel. 334 

2. When the 3 takes a 
counter- bond from the principal, he 
cannot maintain an action of aſ- 
ſumpſit againſt him for à default. 
Touſſaint v. Martinant. 321 

3. A contract cannot be carried 
beyond the ſtrict letter of it as 
againſt a ſurety, Stratton v. Ra 
tall, 236 


SURPRISE, 


1, If a rector, by certificate to 
the biſhop, appoint a perſon his 
curate, with a promiſe to allow him 
a falary, and to continue him in 
ſuch office of curate, till he is 
preferred or lawfully removed for 

3M 4 ſomg 
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ſome fault, if he afterwards remove 
him without cauſe, and the curate 
bring an action for his ſalary, the 
rector ſhall not juſtify ſuch re- 
moval by an accuſation of irregu- 
larity in the plaintiff's morals or 
conduct, produced for the firſt time 
by ſurpriſe at the trial of the cauſe. 

lartin v. Hind. | 290 

2. In an action for money had 
and received, brought to try whe- 
ther the defendant was entitled to 
take certain fees from the plaintiff 
under an act of parliament, if the 
parties go to trial upon an appre- 
henſion that that was the only 
r to be tried, the plaintiff 


all not be permitted to ſurpriſe 


the defendant at che trial, by ſtart- 
ing another 1 upon which 
to recover a Norfolk groat. Ste- 
venſan v. Mortimer. 252 
TENDER. 


1. A tender of bank-notes is 
good, unleſs ſpecially objected to 
on that account at the time. J/right 
v. Reed. 605 

TOLL. 


1. Toll thorough requires a con- 
ideration to be ſhewn, in order to 
ſupport the demand of it. Yar- 
mouth, Mayor of, v. Eaton. 256 

2. Aſſumpſit will lie for tolls. 
Seward v. Baker, 255, Yarmouth, 
Mayor of, v. Eaton. 1 


TRADE. 


t. Judgment of the court for ſe- 
ducing artificers abroad. Rex v. 
Cator. EN | 685 

2. Journeymen are not liable to 
the penaltics for exerciſing a trade, 
without having ſerved an appren- 
ticeſhip thereto. Beach, q. t. v. Tur- 
ner. | 652 

3. Trade is not tranſmiſſible ; 
but is put an end to by the death 
of the trader, Barker v. Parker. 


333 | 
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F. If executors carry on trade, 


they muſt do it as individuals, un- 


leſs they carry it on under the di- 
rection of che court of chancerv, 
1bi4, 


TRESPASS, 


1. Treſpaſs and not caſe lies for 
encroaching on a lead mine. Har- 
ker v. Birkbeck. | \ | 1 

2. Treſpaſs vi et armis will lic 
wherever there is an excluſive riglit, 
Wilſon v. Mackreth. 13 

3 Treſpaſs vi et armis, and treſ- 
paſs on the caſe cannot be joined 
in the ſame action. Hotoard v. 
Ban kes. 12 

4. Damages cannot be ſerved 
where the count is of a joint treſ- 
paſs, and the jury find the defend- 
ants guilty accordingly, Hill v, 
Code hill. 224 

5. Treſpaſs and aſſault held to 
lie againſt one who firſt threw a 
ſquib, which after having been 
thrown about in ſelf-defence by 
other perſons, at laſt put out the 
plaintiff's eye. Scott v. Shepherd. 

1 | 158 

6. Treſpaſs lies for procuring by 
awe, fear, and influence, and con- 
trary to his own inclination, a ſo- 
vereign independent abſolute prince 
to impriſon the plaintiff, Rafael v. 
Verelſt. 170 

7. Treſpaſs lies for ſetting tables 
in a market- place for the ſale ot 
goods thereon without leave of the 
owner of the ſoil. Mayor Nor- 
wich v. Swann. _ 223 

8. It has been decided in the 
court of King's Bench, that for 
driving one carriage againſt an- 
other, and thereby damaging the 
latter, the proper remedy is treſ- 
paſs ui et armis, Day v. Edwards. 


189 
9. The like point, B. R. Savig- 
nac v. Roome. - © 199 


10. But it has been decided con- 
wary 
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trary to the two. laſt caſes in the 
court of common pleas Morley v. 
Caird. wr 
11, Evidence, that the defend- 
ant's ſervant drove a cart againſt 
the plaintiff 's horſe, will ſupport a 
declaration which charges the de- 
fendant with the fact, Brucker v. 
Framont. | 191 
12. An action of treſpaſs vi et 
ormis will lie againſt the ſheriff for 
taking the goods of a wrong per- 
ſon under a watrant iſſued to a 
bailiff upon a writ of 8 
Saunderſen v. Baker and Martin. 
192 
13. The like point. Achworth v. 
Kempe. 193 
14: Thelike point. Apuill Cole 
v. Hindfon. 


I 
15. But. treſpaſs will not le 


againſt the ſheriff for taking the 


furniture of a houſe, let ready fur- 
niſhed, under an execution iſſued 
againſt the tenant, notwithſtanding 
he has notice that the furniture is 
not the property of the tenant. 
Mard v. Macauley. 194 

16. Treſpaſs vi et armis will not 
lie againſt the keeper of a pound 
merely for receiving a diſtreſs, 
thougi the original taking be tor- 
tious; for he is bound to keep what- 
ever is brought to him. Secus, if he 
goes beyond his duty, and aſſents 
to the treſpaſs. Badkn v. Powell, 
King, and Chancellor. 195 

17, But treſpaſs will lie for work- 
ng an eſtray, although the original 
taking be lawful. Grey v. / bar 

1 

18. But in theſe caſes, unleſs a 
plaintiff, on a plea of juſtification, 
replies, that the defendant abuſed 
the diſtreſs, the action cannot be 
ſuſtained. Gates v. Bayley, 196 

19. The like point. Dye v. Lea- 


therdale and Simpſon. 197 
20. The like point. Fiſherwoed 
v. Cannon. 197 


a+ | 


21. Treſpaſs cannot be ſuſtained 
againſt a party for ſeizing a ſhip as 
forfeited, under the navigation- act, 
by alleging that the defendant did 
not proceed to condemnation. MVill- 
ings v. Deſpard. I 

22. at if an act which — 
thorizes the levying of a ſum of 
money on certain perſons gives an 
appeal to the ſeſſions, in all caſes 
where the parties think themſelves 
aggrieved, an objeCtion to the aſ- 
ſeſſment cannot be tried in an ac- 
tion of treſpaſs, but the party ag- 
grieved muſt appeal. Bonnel v, 
Beighton and another. 198 

23 And in trefpaſs for takin 
: s, the declaration muſt facts 

he particulars, Bertie v. Pickering, 
& ux. 200 

24. In an action of treſpaſs 
againſt an officer of exciſe for en- 
tering under a warrant of two com- 
miſſioners, founded on the 10 Ges. 1. 
c. 10. into the plaintiff's honſe to 
ſearch for concealed goods, the 
Court held that the defendants were 
not treſpaſſers, even though the 
found nothing in the plaintiff's 
houſe, the act itfelf being legal; 
but that che only remedy was by ag 
action on the cafe for obtaining or 
executing the warrant from bad 
motives. Boot v. Cooper. 200 

23. Where the plaintiff declared 
that the defendant broke and enter- 
ed the plaintiff's dwelling-houſe, 
and forced open his cloſet-doors, 
drawers, cheſts, cupboards, and 
cabinets, and the goods of the ſaid 
plaintiff, of the ls of 50ol. then 
and there found, toſſed, tumbled, 
and damaged, &c. there was a de- 
murrer, ny the plaintiff had 
not particularly ſpecified the goods; 
the Court hefe the breaking and 
entering the plaintiff's dwelling- 
houſe to be the eſſential act; and 
that the further deſcription was 
only matter laid by way of aggra- 

vation; 
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vation, Chamberlain v. Greenfield. 
201 

24. The like point. Taylor v. 
Cle. 201 
25. An ation of treſpaſs will 
he, if an officer, under an attach- 
ment againſt the goods, continues 
in poſſeſſion of the defendant's 
houſe, or keeps the goods therein, 
for a lung and unreaſonable time, 
for he thereby becomes a treſpaſſer 


ab initio. Reed v. Harriſon. 204 
26. The like point. Moore v. 


Beaumont. 205 
27. If any one gleans in an har- 
veſt-ficld, without the conſent of 
the occupicr of the land, it is a treſ- 
paſs, for which an action may be 
maintained; for a right to glean 
cannot be claimed by any perſon at 
common law. Horlidge v. Man- 
ning. 3 205 
28. The like point. Steel v, 
Houghton & ux. „205 
29. An action of treſpaſs will lie 
againſt a perſon for towing a veſſel 
on the banks ot a navigable riyer, 
unleſs it has been cuſtomary to do 
ſo; for, at common Jaw, the pub- 
lic have no right to tow veſlels on 
the banks of rivers. Ball v. Her- 
ert. 208 
39. Although a perſon may fol- 
low a fox, with hounds, over the 
grounds of another, yet treſpaſs 
will lie if he unneceſſarily trample 
down the hedges, or do more than 
is abſolutely needful. Gundry V, 
Felthan. 219 
31. A merely accidental, invo- 
luntary treſpaſs may be juſtified, 
but a voluntary one cannot. Beck- 
with v. SHardite and Hatch. 211 
32. Pleadings in treſpaſs. Fough- 
ton v. Butler. | 212 
33. Where a treſpaſs is jointly 
charged upon ſeveral defendants, 
and the verdict has found them al] 
jointly guilty, the jury cannot af- 
terwards aſſeſs ſeveral damages ac- | 


| cording to the degrees of guilt, 


Hill v. Goodchill. 224 
34. In an action of treſpaſs vi 
et armis, * for breaking and en- 
tering“ the plaintiff's dwelling- 
houſe, laid with matters of aggra- 
vation. The jury found for the 
plaintiff, and gave him a_ guinea 
damages; ard it was held, that as 
on the fuſt words, viz. “ breakin 

and entering the houſe, the ſree- 
hold might Favs come in queſtion, 
and there was no certificate, the 
plaintiff could_ have no more coſts 
thin damages. Appleton v. Smith. 


S e id eil 44 
af . The like point, Clegg v. 
olyneux, __ 228 


58. The like pömt. Ihm v. 
Rerg, 3 226 
3% Where theft is a ſpecial 
plea of juſtification in treſpaſs, 
and it is found againſt the defen- 
dant, the plainsiff is entitled to his 
full coſts. Redridge v. Palmer. 226 
38. The like point. Comer v. 
A 226 
39. The plaintiff had taken in 
the whole complaint in one count ; 
the defendant by his plea did not 
8 the whole; and therefore 
the plaintiff was obliged to make a 
new aſſignment: held that the plain- 
tiff is entitled to all the coſts of the 
pleadings, Gundry v. Sturt. 227 
40. Where the plaintiff has a 
verdict on any one count, he is in- 
titled to his. entire caſts on the 
whole declaration : and this, al- 
though he may put many cauſes 
of on, totally different, into one 
action, and ſucceed only upon one 
of them. Norris v. WWaldrm. 
227 
41. If it appear from the plead- 
ings, that the frechold could not 
come in queſtion, the plaintiff ſhall 
have full coſts, Lord Dacre v. 
Tebb. 227 
42. If an action be brought 
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againſt any one for hunting on the 
ground of another, charging him 
as a diſſolute perſon, under the ſtat. 
4 & 5 Mill. and Mar. c. 23. § 10. 
to entitle the plaintiff to tull coſts 
if the int does not prove the 
circumſtaices, he ſhall have no 
more coſts than damages, it the 
damages be under 40s, Pallant v, 
Roll, 5228 
43. If it appears that the treſ- 
paſs, however trifling, was com- 
mitted after notice not to come on 
the ground, the judge is bound to 
certify under the ſtatute,” thit the 
treſpaſs was wilful, Reynold v. Ed- 
wards, 22 
44. And the judge has no diſcre- 
tion, even where the treſpaſs is a 
continuation of that committed be- 
fore notice. Gely v. Day. 229 


TRIAL. 
See NRW T RIAL, 


TROVER. 


1. What is a ſuffieient affidavit 
to hold to bail in trover. 
v. Jacques, 519. Hubbard v. Pa- 
checo. ! "2, 02 
2. If money and a horſe are 
given in exchange for another 
horſe warranted ſound, which was 
unſound at the time, trover wil} not 
lie to recover the horfe given in 
exchange, becauſe the property is 
altered. Power v. Wells, 147 
3. An action of trover muſt be 
founded on the property of the 
plaintiff. Pyne v. Dor. 147 
4. The like point. 'Power v. 
Wells. 147 
5. Poſſeſſion is a good title to 
maintain trover againſt a wrong 
doer, Rackham y. Jeſſup and 
Thompfon. 147 
6. Trover lies againſt cuſtom- 
houſe officers, for ſeizing and car- 
to the king's warehouſe 


Tryin 
—_—_ not ſeizable, tor the conver- 


Charter | 


| 


993 


ſion is wrongful, Tinkler v. Pole. 
* 148 
7. So, if a party pay money in 
order to redeem his goods from a 
wrongful diſtreis for rent, he ma 
maintain trover again{t the wrong 
doer. Shipꝛoict v. Blanchard. 148 
8. But if the diſtreſs be only ir- 
regular, trover will not lie. Wal- 
lace v. King. 149 
9. Trover does not lie againſt a 
wharfinger, or common carrier, for 
goods ſtolen or loſt out of their 
poſſeſſion. Roſs v. Johnſon and 
Domwſon, 149 
10. But if a carrier is expreſsly 
directed not to deliver the goods 
with which he is intruſted to a 
particular perſon, it is a converſion 
if he deliver them contrary to ſuch 
direction, and trover may be main- 
tained. Syeds v. Hay. 159 
11. One tenant in common can- 
not maintain an action of trover 
againſt another. Holiday v. Cam- 
fell and White. 151 
12. In trover againſt an admi— 
niſtrator, the declaration charged 
both the trover and converſion to 
have been committed by the teſtator 
in his life-time. Ihe plea therefore 
was that the teſtator was not guilty, 
Verdict having been found tor the 
plaintiffs, a motion was made in 
arreſt of judgment, becauſe this is 
a tort, for which an executor or 
adminiſtrator is not liable to an- 
ſwer. The judgment was arreſted 
by the unanimous opinion of the 
ourt, on the ground that a9 
perſonalis moritur cum perſma. 
Hambly, & al. v. Trott. 152 
13. T rover does not lie againſt 
an executor for a converſion by his 
teſtator. Thid. 
14. In an action of trover for tiile 
deeds, it appeared that the detendant 
had purchaſed a parcel of the eſtate, 
but the reſt being in mortgage, no 
title d-eds were produced ; and he 
took 
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took a covenafit from the vendor 
to produce them at any time, or on 
any trial: afterwards he took an 
aſſignment of the mortgaged pre- 
miles, and had all the deeds deli- 
vercd to him with the aſſignment. 
He then aſſigned the ſame mort- 
gage to the plaintiff, who advanced 
the money on it, and the title» 
deels, of which there was no men- 
tion in this laſt aſſignmeut, remain- 
ing with the defendant, who refuſed 
to deliver them up, this action was 
brought. At the trial of the cauſe, 
at the aſſizes, the plaintiff was non- 
ſuited: and it being afterwards 
moved to ſet ſuch nonſuit afide, 


the rule was refuſed. Tea v. Field. 


154 

15. The original owner of goods 
ſtolen, ho proſecutes the felon to 
conviction, has a right to a reſti- 
tution of -them, and may maintain 
trover for them ; but ach action 1s 
only maintainable againſt the per- 


fon who had poſſeſſion of tlie goods 
at the time of the conviction of the 
thick, or afterwards, and not againlt | 
any perſon who may in the ater» | 


mediate time, between the felony 
and conviction, have had poſlefhon 


thereof, by ſale in market overt, 


and. afterwards parted with the 
property. Horwoed v. Smith, 155 

16. But if goods be obtained by 
fraud only, the owner 1s not on 
the conviction of the offender, in- 
titled to a reſtitution. Parker v. 
Patrick, 156 

17. Where trover is brought for 


a ſpecitic chattel, of an aſcertained. 


quantity and quality, and unattend- 
e wich any circumſtances that can 
enhance the damages above the real 
value; but chat its real and aſcer- 
tamed value mult be the ſole inca- 
lure of the damages, there the ſpe- 
cite ching demanded may be 
brought into court. Fiſher v. Prince. 


157 


ä 


17. But where there is an un- 
certainty either as to the: quantity 
or quality of the thing demanded 
or there is any tort accompanying 
it, that may enhance the damages 
above the real value of the thing, 
and there is no rule whereby to 
eſtimate the additional value, there 
it ſhall not be broughtin.  {bid. 

19. The like point. I Hitten, & 
ux. v. Fuller. , 


VARIANCE. 


1. Variance in a declaration of 
aflumplit for a ſum given by a judi- 
cature ' ellabliſhed by ftat. 4 & 5 
Philip and Mar. deſcribing the ſtat. 
as the 4th of Phil and Mar. is fa- 
tal. Rann v. Green. 303 

2. Where the contract declared 
upon was, that the defendant thould 
deliver to the plaintiff all his tallow 
at 45. per ſtone; and the contract 
proved was, that the defendant 
ſhould deliver it at 4s. per ſtone, 
and ſo much more as the plaintiff 
paid to any other perſon ; this was 
held a fatal variance. Churchill v. 
Wilking....\...\\ 305 
3. Plaintiff covenanted to build 
two houſes for Sol. by a certain 
day, and averred in an action of 
covenant for the money that the 
houſes were built within the time; 
evidence that the tune had been en- 
larged by-parol agreement, andthe 
houſes fFuiſhed within the enlarget 
tune will not ſupport the declara- 
tion.  Littler v. Holland. - 416 

4. An averment in a declaration 
of the day of a former trial, mult 
exactly agree with the record to be 
produced in evidence to ſupport it: 
though it he laid under a videlicit. 
Pape v. Fojter, 324 

5. In an action againſt ghree on 
a promiſſory note, two of whom 
are ſtaicd to be outlawed, the third 
may take advantage of the miſno- 
mer of his companious upon the 

| general 
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general iſſue; on the ground of a 
variance between the ral de- 
clared upon, and that proved. Gor- 
don v. Auſtin. 6 

6. Evidence of an agreement to 
deliver goods to the defendant is a 
variance from a count on an agree- 
ment to deliver them to another per- 
lon. Leery v. Goodſon, 283 

7. An agreement declared on to 
ſell oats at fo mnch per buſhel muft 
be taken to mean the Wincheſter 
buſhel ; and will not be proved by 
evidence of an agreement to ſell by 
ſome other buſhel. Hloclin v. 
Cote. 305 

8. The Court will not ſet atide 
the proceedings for irregularity for 
a variance between the original 
writ and the declaration. Spalding 
v. Mure. 522 


VENDOR AND VENDEE. 


t. If a vendor actually takes 
upon himſelf to deliver the goods to 
the vendee, he ſtands all riſks ; but 
if the vendee order a particular mode 
of conveyance, the vendor is ex- 
cuſed, and the vendee mult ſtand to 
any loſs that may happen, Yale v. 
Bayle, | 283 


VERDICT. 


1. In what caſes the jury may 
give intereſt, and from what time 
and to what time. Robinſon v. 
Bland. 313 

2. Verdict cures a defect in ſet- 
ting out a title, though it cannot 
cure a defective title, Small, ex 
dim, Baker v. Cole & Skinner. 582 

3. The Court will not increaſe 
the damages given by a verdict, 
though all che jurors join in the 


affida vit, ſtating, that they unani- | 


mouſly intended to give ſuch in- 
creaſed damages. Tackſon v. Mil- 
kiamſon. 525 


4. If the jury find a verdict ge- 


| 
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nerally, and the plaintiff apply it 
to one count, he cannot afterwards 
apply it to another, though the for- 
mer be bad in point of law; and 
though the evidence would have 
warranted the verdi& on any other 
count. Holloway, q. t. v. Bennet. 


a 434 

5. The Court will not alter a 
verdict, unleſs it appear on the face 
of it that the alteration would be 
according to the intention of the 
jury. Spencer v. Goter. 28 


USE AND OCCUPATION. 


1. A plaintiff cannot firſt reco- 
ver in ejectment, and then for uſe 
and occupation for the time ſubſe- 

uent to the day of the demiſe in 
fach ejectment, but his remedy is 
by action for the meſne profits only. 
Bivel v. Wright. 31 

2. In an action for uſe and oc- 
cupation, the tenant cannot be per- 
mitted to impeach his landlord's 
title. Cooke v. Loxley. 319 

3. And where there is a note in 
writing, exprefling the amount of 
the rent, no evidence of a parol 
agreement for the payment of any 
greater rent than is therein expreſſ- 
ed ſhall be admitted; for the courts 
muſt be very cautious in admitting 
any evidence to ſupply or explain 
written agreements, elſe the ſtatute 
of frauds would be eluded; and the 
ſame uncertainty introduced by ſup- 
pletory or explanatory evidence, 
which that ſtatute has fuppreſſed in 
reſpect to the principal object. It 
never ought to be ſuffered ſo as to 
contradlict or explain away an ex- 
plicit agreement, for that is in et- 
fect to vary it. Preſten v. Ner- 
cedu 319 


USURL. 


1. The declaration in a qui tam 
action for uſury amended in alter- 
| ing 
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ing the date af the note, all bein 
in paper. Borfield, q. t. v. Mil- 
ner. | 427 

2. The declaration amended in 
an action for uſury after accord 
made up, carried down to trial, 


and withdrawn by plaintiff. Mace, 


q- t. v. Lovett. 428 


3. If A. upon a loan of money ſti- 
pulate to have half the profits upon 
a reſale of goods to be purchaſed by 
the borrower, which profits exceed 
gl. per cent. and 4's principal is not 
riſked; quere, if ſuch contract be 
not uſurious. Te/tons v. Brooke. 263 


WARRANTY, 
1. Where a horſe has been ſold 


warranted ſound, which it can be 
clearly proved was unſound at the 
time of ſale, the ſeller is l:able to an 
action on the warranty, without 
either the horſe being returned, or 
notice given of the unſoundneſs. 
Fielder v. Starkin, 130 

2. But ifthe warranty be ac- 
compained with an undertaking on 
the part of the ſeller, to take the 
horf: again, and pay back the pur- 
chaſe money, if, on trial, he ſhall be 
found to have any of the defects 
mentioned in the warranty, the pur- 
chaſer muſt return the horſe as ſoon 


-as the fault is diſcovered. Adam v. 


Richards. 131 

A horſe was ſold at a public 
. warranted ſix years old, 
and-ſound ; and one of the condi- 
tions of the ſale was, that the pur- 
chaſer of any horſe warranted 
ſound, who ſhould conceive the 
ſame to be unſound, ſhould return 
him within two days, otherwiſe he 
ſhould be deemed found; ten days 
after the ſale, the plaintiff diſco- 
vered that the horſe in queſtion was 
twelve years old; and it was held, 
that the defendant ought to take 
the horſe again: the time of return 


being confined ſolely to the cir- 


cumſtance of unſoundneſs. Buchan. 
non v. Parnſhaw. 132 
4. And the warranty including a 
promiſe, may be declared on as 
ſuch. Stuart v. Wilkins. 133 
5. But the warranty cannot be 
tried in an action for money had 
and received. Power v. Hells. 1 
6. However, if the horſe be re- 
turned to the party who warranted 


it to be ſound, within the time 


agreed on, an action for mone 
had and received will lie, to recover 
back the price paid for it. IH 


v. Downes. 134 

7. The like point. Towers v. 

Barret. 135 
WASTE. 


1. An action of trover cannot 
be maintained by a tenant in tail 
expectant on the determination of 
an eſtate for life, without impeach- 
ment of waſte, for timber which 
grew upon, and was ſevered from 

e eſtate, Pyne v. Dor, 147 


WAYS. 


1. In an action for obſtructing 
a way, if the plaintiff prove a lon 
and uninterrupted uſe of it, it will 
be ſufficient to afford a preſump- 
tion of a grant or licence from the 
plaintiff, Keymer v. Sommers. 92 


WHARFINGERS. 


1. Wharfingers in London are 
not entitled to wharfage for goods 
unladen into lighters out of barges 
faſtened to their wharfs. Stephens 
v. Coſter. 258 

2. Caſe not trover lies againſt a 


wharfinger for goods ſtolen or loſt. 
Rofs v. Febmen and Dowſon. 149 


WITNESS. 


1. If a party wants the teſti- 
mony of witneſſes whom he can- 
not compel to attend ; the Court 
may put off the trial from time to 

tics 
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time, till the other party conſents 
that depoſitions ſhall be taken 
where they are. Meyn v. Fa- 
brigas. 41. 172 

2, A ſervant or clerk who has 
embezzled money or notes of his 
maſter's, is an admifible witneſs 
(provided he has a releaſe) againit 
the perſon who received ſuch money 
or notes from him, in an action 
for 1noney had ard rcceived, 
brought by his maſter to recover 
the amount. Clarke v. Shee. 239 

3. In covenant for rent upon a 
leaſe by A. to B. the point in iſſue 
was, Whether C. whoſe title both 
admitted, demiſed firſt to A. or to 
another perſon? C. is a competent 
witneſs to prove the point in iſſue; 
for the verdict cannot be given in 
evidence in any action which may 
be aſterwards brought either by or 
againſt him. Bell v. Harwood, 417 

4. An attorney may be compelled 
to give evidence of any communi- 
vation made by his client, after the 


termination of a ſuit, and which 
vas not made by way of inſtiuc- 
tion for conducting his cauſe. C- 
den v. Kendrict. 706 

5. But if any matter be diſcloſed 
to an attorney in the cauſe pending 
the cauſe, he is not permitted to 
give it in evidence, either in that 
or in any other action. Vin v. 


Raſtall. 707 
6. It is the privilege of the chent 
and nat of the attorney. Ibid. 


7. But ſuch privilege is confined 
to counſel, ſolicitors, and attornies, 
when acting in their reſpective 
characters. lbid. 

8. If the ſubſcribing witneſs to a 
bond be intereſted” therein, as well 
at the time of the atteſtation as at 
the trial, he cannot he examined 
as a witneſs to prove the execution ; 
nor is proof of his hand-writing 
ſufficient for that purpoſe, Stwire v. 
Bell. 362 

WORDS, 
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APPENDIX 


TO THE 


FIRST VOLUME 


THIS ABRIDGMENT. 


Compriſing Caſes determined during the time it has 
been at preſs: and including thoſe of Eaſter Term, 
38 Geo. III. 


ABATEMENT. 
Plea of joint Contract. 


I; a plea in abatement that another perſon ought to have been ſued Neale of 40 v. 


with the defendant, it is not neceſſary to lay a venue; and if it 


be De Garay, et al, 


pleaded that ſuch other perſon is alive, to wit, in Spazr, it will be conſi- Ea, Ter, 37 Geo. 
dered as pleaded without any venue. — This was an action of afſumpſit ; 3. B. R. 7 Ter. 
to which the Yefendants pleaded, in abatement, that the ſuppoſed Rep. 243- 


promiſes, if any ſuch were made, were made by them jointly with one 
B. De Garay, and not by them without the ſaid B. De Garay, which ſaid 
B. De Garay is ſtill alive, to wit, in Spain; wherefore, &c. To this plea 
the plaintiff demurred z and afhgncd for cauſes that no certain venue 
or place within this kingdom where the ſaid B. De Garay is alive was 
alleged or ſhewn in the plea ; that the faid B. De Garay was in the ſaid 
plea alleged to be alive in Spain, which allegation being of a tranſitory 
nature ought to have been pleaded or averred at the place or venue 
mentioned in the declaration; and that the defendants in their plea 
varied from the place or venue mentioned in the declaration without 
any neceſſity for ſo doing. After an elaborate argument, Toe Court 
took time to conſider of the caſe; and now Per Lord Kenyon, Ch. J. 
It is laid down in the bocks as a general propoſition that tome place 
thould in pleading be alleged for every material fact which is alleged 
and may be traveried ; and that without neceſſity the defendant fhall 
net vary from the venue laid in the declaration, as where ſome local 
matter is pleaded. But to this it is admitted that there is an exception, 
and that there necds no venue where matter is pleaded in abatement 

Vor. I. 3 N which 
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which concerns the perſon ; and to take this caſe out of that exception 
it has been ſaid that joint-tenancy &c. in the plaintiff with another not 
named is ſuch plea ; but that is not the caſe of a ſimilar plea that 5 
defendant and auother nut ſued were joint coatraftors. But this diſtin. 
tion is not true; both are pleas concerning the perſon ; and Cm 
Dig. vol. 1. b. 22. title © Abatement” (F. 3), claſſes the plea of a per. 
ſon not ſued being a joint contractor with rhe defendant, as a pica in 
abatement to the perſon of the defendant. When this was argued we 
doubred whether a diſtinction might nor hold, which had formerly been 
allowed, between pleas in abatement to the perſon of the defendan: 
triable by record, and thoſe triable by a jury ; in which latter caſe i: 
has been holden that there ſhould be a venue in the plea. This th: 
Court held in Stephens v. Squire, Carth. 362, which was the cafe of an 
attorney who pleaded his privilege without annexing his writ of privi- 
lege to his plea; and the plea was holden to be bad for want of a venue, 
it was not a matter triable by the record. The like was determined 
in Fart ner v. Annis, m 1 Ventr. 264. where the privilege of Chancery 
was held to be ill pleaded without a venue. But however this mige 
have been formerly, it will not now be nge ſſary to diſcuſs it, fince the 
ſtatute of Queen Anne has direfted that the venve hall come from e 
body of the county. In conſequence of which it is laid down by Ii, 
Ch : in the caſe of I'ertgn v. Ilderton, 2. II. Bluiftone 161. that the 
principle now ts, that the place laid in the declaration draws to it . 
trial of every thing that is tranſitory ; and it ſhould ſeem that neith«: 
forms of pleading nor ancient rules of pleading eſtabliſhed upon a ci. 
ferent principle ought now to prevail: and that ſince a defendant wh 
piezds a matter ariling in a foreign country would be obliged to ly th. 
lame venue as laid in the declaration, the repeating that venue or layins 
no venue at all, is a diſtinction without a difference. And upon these 
principles that Court decided that a replication to a plea of ne AQ 
acrouple, ſtating the marriage to have been at Edinhrrgh in Score. 
without laying any venue in E:9/2:/, was a good replication, for that 
as the inferting it in the replication would be nugatory, the want of 
can lo no harm. On the authority of this caſe which ſtands on the 
principles of ſound ſenſe, this pla is g2o0d, notwithſtanding there is no 
venue alleged. With reſpect to the ſecond objection, if the plea be 
good notwithſtanding the want of a venae, the alleging the facts of wit 
pica io a forcign country will not vitiate the plea; for the ground on 
wich frch objeEtion has prevailec is, that the ſtating a thing to have 
happened in a torciyn country, 2% t going on to ſry, to wit, in lie 
fariſh of St. Mary © Brew or (ome +" pico, is in effect pleading a tra- 
veriable fact, without alleging a venge for its trial: but when it js fer- 


tied that no venue is necefſary, the ſoundation of this ſecond object! "1 


fails. Judgment for defendants, 
Briſtow 2. To an action of deb: to recover back money won at play, the defend. 
James, Ea. Ter. ant mav plead in abatement, that the money was due from other 
37 Geo. 3. B.R nor named as well as from himſclf. This was an action of debt on the 
7 ler. Rift. 257. 0 Ann. . 14. for 1$901. won at play. The defendant pleaded in ab-te- 
ment that, if the ſaid ſum was due and owing tothe laintiff, the fan 
was j inily due and owing to him from the defendant, one G. R. and 
one (. 4., and that the {ime or any part thereof was not due and owing 
from the defendant alone or without the id g. K. aod G. J., and th. 
the ſaid (. R. and C. A. at the time of exlubiting the bill of the plain» 
rift againſt the defendant were and cacht of them was fill living, tv 
wit, at &c. To this there was a general demurrer and joinder. 
PER Cox. (after argument.) In tins cafe the act of parliament ſays, 
that if any perſon ſhall luſe at play a certain ſum he may recover it bick 
again, not by way of a penalty, but by way of a contract raiſed by the 
ac; tbe ſtatute gives this action on the idea of there being a contract, 
and the act has alwzys been confidered as a remedial law, The dit- 
Unction 
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tinAtion taken between actions of tort and contract is right; that in the 
former the parties may be ſeparately ſued, but that in the latter all 
muſt be joined if the defendant plcad in abatement. This is an action 
founded on a contract raiſed by the act of parliament, and is not dit- 
tingnithable from other actions of contract. In Turner v. Warren, 2 
Strange 1079, it was decided that, where the party grieved ſues on 
this ſtatute, the defendant may be held to bail; and in Bowes v. Booth, 
2 Blackflone 1226, it was ſaid that this ature makes the winning of 
100. at one time a nullity, and gives the loſer an action to recover back 
what ſtill properly continues to be his own money. Then it is ſo much 
money received by the defendant to the plaintift's ule. And n a cafe 
of Brandon v. Pate 2 Hen. Black: 3c8, it was holden that the aſſignees 
of a bankrupt might under this ſtatute recover money loſt by the 
bankrupt before his bankruprev ; now that determination muſt have 
proceeded on the ground of its being a contract. Toe Curt, however, 
gave the plaintiff leave to withdraw the demurrer, and to take iflue on 
the fact in the plea. 


If one of two part-owners of a chattel ſue alone for a tort, and the Sedgworth v. 
defendint do not plead in abatement, the other part-owner may after. Overe::d,Fa.Ter, 
wards ſue alone, and the defendant cannot plcad in abatement to ſuch 37 Geo. 3. B R. 
action.— This was an action on the cafe brought by the plaintiff, who 7 Ter. Rep. 279. 


was deſcribed as the owner of three-fourth parts of a ſhip The Sally, 
againſt the defendants, the owners of another ſhip, for fo negligently, 
carcleſsly, and unſkilfully navigating their ſhip that ſhe ran foul of the 
plaintiff's and ſunk her. The defendants pleaded in abatement that 
the pleintiff at the time of the injury and loſs had no intereſt or pro- 
perty in the ſhip Sally, unleſs jointly and undividedly with one F. 
Addiſon. The plaintiff replied that at the time of the injury and loſs 
7. Addiſon was owner of one-fourth part of the ſhip Say, and the 
plaintiff was then owner of the remaining three-fourth parts; that 
af;er the injury and loſs and before the commencement of this ſuit, to 
wit, in Hilery term, 35 Geo. 3. Addiſon impleaded the defendants for 
the damage ſuſtained by him as owner of the ſaid one- fourth part, and 
in Biniq term, 36 Geo. 3. recovered againſt them 4724. damages &c. 
To this replication the defendants demurred generally. Per Cur. 
(after argument): Ld, KEN VON, Ch. J. The plaintiff is entitled to 
judgment. The cafe is ſhortly this; there were two perſons owners 
of a ſhip in unequal proportions, Add:ſon being the owner of a fourth 
part, and the plaintift of the remaining three-fourths; the former 
brought his action againſt the defendants, the owners of another veſſel, 
tor wroogfully running down his ſhip, and we decided in that caſe (1) 
that though the defendants might have pleaded in abatement that 
another perſon ought to have been joined with the plaintiff, yet as the 
defendants omitted to put in ſuch a plea the plaintiff was entitled to 
recover; and in that caſe the plaintiff had judgment, and obtained a 
full fatisfaQtion for all the damage that he had ſufiained to his ſhare of the 
ſhip. But that did not ſatisfy the whole juſtice of the caſe, the preſent 
plaintiff being the owner of three-fourths of the ſhip: he now brings 
his action for the injury done to his ſhare, to which the defendants 
have pleaded, that at the time when the injury was done, there Was 
another owner of the ſhip who ought to have ſued jointly wich the 
plaintiff; the plaintiff has tated in his replication the proceedings in 
the former action, to ſhew that the plaintiff in that action has already 
received a ſatisfaction. And the queſtion now is, Whether that perſon, 
who has obtained complete ſatisfaftion for the damage which he fſul- 
!2ined, ought to have ſued as a co-plaintiff in this action? It is ſaid 
that he ought to have been a party, becauſe he is a truſtee for this 
plaintiff: but that is not correct; they ate tenants in common of 


— 


(1) See the caſe of Addiſon v. Ovetend in page 3. 
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this ſhip. Then it was urged, that the owners by not ſuing jointly 
will haraſs the defendants by bringing ſeveral actions inſtead of one : 
but to prevent multipliciry of actions the detendants had an opportu- 
nity faking this «bjection in the former aftin; and if they had 
availed themſelves of it at the proper ſeaſon they would not have been 
haraſſed with different actions. We du not ſee for what good purpole 
the other part-owner ought ro bave joined in bringing this action; 
having already received a ſatisfaction himſcIf, he cou'd nut be entitled 
to any part of the damages to be recovered in tris action, and he 1s nct 
a truſtee for his plzintitf. Therefore on the grounds of law, reaſon, and 
Juſtice this plea ought not to have been pur in, and ihe replication gives a 
full anſwer to it, Mu. J. The caſe of Neliborpe v. Dorringion, 2 Lov. 
113, which was cited in Addiſen v. Overend, is in ſome degree an 
authority againſt the defendants; for there it was decided that two, 
out of three joint owners, might recover in trover; it is indeed added 
as a reaſon, 4 becauſe the defendant had not pleaded in abatement.” 
But if it be competent to one part-owner to recover for his ſhare e pa- 
rately, there is no reaſon why this plaintiff ſheuld not recover in this 
action. The defendants might have pleaded in abatement to the firſt 
action, which would have ſaved them the expence of this action: but 
they omitted to do that at the proper time; and now by their demurrer 
to this replication, they admit the truth of the facts contained in it. 
Groſe, J. The defendants' objection tends to ſhew that if one part. 
owner recover for the dumage done to his thare, the other part-owners 
ſhall never recover a ſatisfaction for the injury done to theirs : but that 
can never be ſupported. It was decided in Add:/2n v. Overend, that one 
part- ner may recover if the defendant does not plead in abatement : 
but that is no reaſun why the other part-owners ſhould have no remedy 
for the injury done to their ſhare of the property; he could not plead 
in abatement in the firſt action. Latorence, J. There is no objection 
to an action being brought by one tenant in common for an injury of 
this Kind, if the defendant do not object to it on his own account. It 
is ſettled in a variety of cales, that one tenant in common may recover 
for the injury done 10 his ſhare of the property. Then the defendants, 
not having pleaded in abatement in the 42 action, cannot now make 
this objection ; by omitting to plead in abatement then, they aſſented 
to the ſeverance of the actions. "There might have been greater weight 
in this objcetion if there had been ſeveral remaining owners and only 
one of them had ſued : but here the whole remaining intereſt in the 
ſhip is veſed in this plaintiif; however if there had been ſeveral 
remaining part-owners, 1 do not think that the defendants could ever 
have objected to the ſeverance of the actions after they had omitted to 
plead in abatement in the firſt action. Judgment for plaintiff. 


Plea of Miſuomer. 


A niſnomer mz y be pleaded in abatement where the plaintiff miſnames 


geiles of Stafford himſelf, In an action on the caſe for tolls, the plaintiffs declared by the 
z* Bolton, Ea, name of the Mayor and Prrprfſes of the Borouek of Stafford, on the plea of 
Ter. 37 Geo. 3. not guilty, and iflue joined thereon ; the cauſe came on to be tried at the 
C. B. 1 Pull et aflizes, and the plaintiffs produced in evidence their charter, by which 
Boſan. 40. 124. jt appeared that they were incorporated by the name of The Mayor and 


« Burgeſſes of the Borough of Staffed, in the County of Stafford.” On this 
evidence it was objefted by the council for the defendant, that there 
was a variance between the name of the corporation in the charter, and 
that in the declaration, and after ſome argument, the learned judge, 
{ Thompfon, B.) nonfuited the plaintiffs : a rule was efterwards obtained 
to ſhew cauſe why the nontwt ſhould not be ſer alide, and a new trial 
had. Per Cur. (after argument) If this variance might have been pleaded 
in abatement, it decides the queſtion : a corporation is a mere creature 
of tue crown, having no eſſeuce but what is derived from its name: 
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en ſtrift reaſoning, therefore, ve might be inclined to think that if a 
corporation ſued by a name which did not belong to it, t would be as 


perion h- vine a right to ſur, it may be picaded in abatement ; but the 
cafe in Brat Myjmomer, 3, ſeems to pur a c poration in the ſame 
firuation with a natural perſon, as to plcas in abatement 3 where it is 
ſaid, in an aftion by a corporation or a natural body, miſnomer of one or 
the other goes only to the writ: but to ſay that there is no ſuch perton 
in rerum uud. or no luch body politic, th:s is in bar, for if he be miſ- 
named, he may have a new writ by heir git name; but if there be no 
ſuch body politic or ſuch perſon, then he canvot have an action. Here 
thece was a corporation of nearly the me name, for the plaintiffs 
ſtate th · mſelves to be * the Mayor an Burycfles of Stafford,” ouly omit- 
ting © of the county of Stafford, and there is a diffe ence in umitting mat» 
ter of ſ:bRance and mere matter of additi 9. If the variance can be 
pleaded in abatement it cannot in bar, % #e 1/ plrad abs in bar, it muft ap- 
pear that there is no (uch corporation the year bons ace decifive : in 22. 
Ed. 4. c. 34. which was an aflize by“ the maſter and brethren of the 
% fraternity of the nine orders of angels in B.“ and the defendant 
pleaded that they were incorporated by the name of © the matter and bre- 
« thren of the traternity of Ai. and che nine orders of ar gels in B.“ 
the writ was abated, which ſnews that a mitnomer may be pleaded in 
abatement, where the plaint.} miſnames him!. It, and we ought not to be 
more ſtrict then they were in the days of the year Books--- Kul abſulute. 


Replication to Pea in Abatement of the Mrit. 


Ir a replication to a plea in ataiement of the worit begin © that the Sabine 7 John- 
faid declaration ought not to be uaiied.”” but conclude properly, it is ſon, Tr Ter. 37 
well enough for ſuch wo ds may be rejc*t.d as iurplutage. Tins was Geo. 3. C.B. 1 | 
an action of aſſumpſit: and plea in 45.4; m7: x7 of 15 42111, on the ground Pull,et Biſan. be. 
of miſnomer in the chriſtian name of the Jefcndan's, praying jnagem ut 
the writ. The replication was, that“ 6 ja'4 d:claration ought not to 
be qua bed, &c. 3 the defendant was as well known by one 
name as the other, concluding to the EL. To this there was a ipecial 
demur:er attigning, for cauſe that the replic tion did not ne any rea- 
fon Why „ wr ſhould be quaſhed;“ but on the contrary, only alleg- 
ed, that tbe declaration ouglii not to be quaſhed, &c. joinder in demurrer 
PER CUR the rules of pleading ough: to be maintained, bur this is a fri- 
volous objection: the plea is right in praying that the writ may be 
quathed, nd the replication is right: it is an anſwer by matter of facts, 
and not by matter of law: it flates that the plaintiff was called and 
known by one game as well as the other, and concludes tv the country, 
if the firſt had prayed \udgment, if the declaration ought to be quained,”? 
it micht have altered the caſe : but the anſwer on which the plaintiff 
relied, is an anſwer of fact. The conſequence is, that if that fact had 
been tried and found for the defendant, the judgm.nt would have fol- 
lowed the praying of the plea, as to the beginning of the replication, it 
does not ſignify whether it ſays that the declaration or the writ ought 
to be quaſhed, or whether it favs ne hen; if the paint had nmply 
replied, that the defendent was catle:t 4nd known, and concluded to the 
country, it would have been (ffi ent, and the iſſte would have been 
well joined; it is therefore a ſurpluſage form. Judgment for plaintiff. 


ACTIONS. 
I. Aion upon the Caſe fer Slander. 


IT is no juſtification to an action of ſlander to plead that ſuch an one e , 
told the ſla nder to the defendant. 8 was an action for ſlander, = Mic. Te * 
3 N z the 


| 
| 
| 
| 
| 
| 


EE He” WILT 2 oo Bee 7 Y 


* 


—— 


22 


: 


914 APPENDIX. (Atm) 


Geo. 3 B.R. 7 the defendant pleaded, in juſtification, that before the ſpeaking of the 

Ter. Ret. 17. words, he, the defendant, had heard and been told by one D. Morris that 
the plaintiff was, &c. for which reaſon he ſpoke them; to this there wan 
a general demurrer, PER CUR. the juſtification cannot be ſupported (1). 
If a perſon ſay that ſuch a particular man (naming him) told him cer- 
rain ſlander, and that man did in fact tell him fo, it is a good defence i 
an action to be brought by the perſ,n of whom the Nlander was ſpoken : 
but if be affert the flandrr generally, without adding who told it to bim, it is 
attionable. To diſcloſe by the defendant's plea the perſon who told 
him the ſlander, is clearly no joftification, 1 putting the plaintiff to 
the expence of bringing the action. The plaintiff can only impute the 
ſlander to the man wo utters it, if the latter do not mention the perſon 
from whom he heard it. Juſtice alſo requires that, when a perſon re- 
peats any ſlander againſt another, he ſhould at the ſame time Gdeclire 
from whom he heard it, in order that the party injured may ſue the 
author of the ſlander. Judgment for the plaintiff, 


II. A7ton on the Caje for. « Malicious Proſecuticn. 


Parton v. Hon. Ax action on the caſe docs not lie againſt the leſſor of the plain- 
por, Hil. Ter. 38 tiff, ro recover damages ſuſtained in defending a vexatious ejectment. 
Geo. 3. C. E. 1 ſo held on a general demurrer on the authority of Saville v. Roberts, 
Pull, & Brſan. 1. Salk, 14. 


205. 
III. AZions on the Caſe for Misfeaſance in a Du'y. 


Baker . Lif-oe, IN an action againſt a wharfinger, to whom goods were ſent to be 
Hil. Ter. 37 ſhipped, for neglecting to take out a ſufferance, for want of which the 
Geo 3. B.R. 5 goods were ſeized, it is not neceſſary to aver or prove that the goods 
Ter. Reh. 171. were condemned by a ſentence in rem. But it is ſuffcicnt to aver that 
4% for want of ſuch ſufferance the faid goods were ſized as forfeited, 
« whereby the ſame became wholly loſt to the plaintiff;”” and proof of 
a ſeizure in fact by the officer for a juſt cauſe of forſeirure is ſufficient 
to ſuſtain the declaration. —This was an action on promiſes, in which 
the declaration Rated, that in confideration that the plaintiſf would de- 
liver certain goods to the defendant (a wharfinger) at his wharf to be 
ſhigped by him for a certain reward with a ſufferance or warrant, he, the 
defendant, undertook to procure a ſufferance from the cuſtom-houſe ; 
that the plaintift in conſequence delivered the goods to the defend- 
ant; but that the defendant did not procure a ſufferance according 
to his undertaking, by means whereof, and for want of ſuch ſuftcr- 
ance, the ſaid goods were ſerzed as forfrited to our Lord the King, whirl; 
the ſame became chr laſt to the plaintiff, It appeared in evidence at 
the trial, that the plaintiſf's goods had been {ent to the defendant's 
wharf in the uſual courſe of bufineſs to be ſhipped by him; and 
that it was part of the wubarfinger's buſineſs to vhtain the ſufferance from 
the cuſtom- houſe for ſhipping the goods, far want of which they had 
been ſeized by a cuſtom-houſe officer, and ſome time afterwards fold in 
the uſual manner. It wos ſuggeſted that the fale had been made un- 
der a ſentence of condemnation in the Court of Exchequer, and that 
was probably rhe fact: but the record itſelf of ſuch ſentence was not 
given in evidence, which was contended on the part of the defendant 
to be neceſſary in ſupport of the action. The 2 reco- 
vered a verdict, with leave to the defendant to more to ſet it aſide and 
enter a nonſuit: this motion was afterwards made upon the ground 
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(2) See the Earl of Northampton's caſe, 12 Rep. 133, 4. + 
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either that there was not a ſufficient averment in the declaration that the 

ods bad been condemned as forfeited, or it fo, that there was not fis 
legal evidence of ſuch condemnation, by the non - production of the record 
itſelf. But PER CUR. (after cauſe ſhewn), we are fatished that the bo- 
jection ought not to prevail. It is alleged in the declaration that the da- 
fendant engaged to procure a ſufferance, that he did uot, and that tor 
want of it the goods were ſeized as forfeited, whereby they were when 
loſt to the plaintiff. 7h:s therr fore 2ras an iniury ſftained by the leu ui 172 
conſequence of the defendant's negigence (1). Suppoſe there was no con- 
demnation in the Court of Exchequer, the plaintiti might Hr recovered 
a ſaiisfaftion of ibe defendait for this loſs. Rule to enter a nonſuit 
diſcharged. 


IV. Alion cu the Caſe for Conſequentia! Damages. 


THE right of property in new works being veſted in authors for cer- F 


tain periods by the tiat. 8 Ann, c. 19. the common law gives the remedy 
by action on the caſe for a violation of it. Inis was an act ion on the cafe 
for publiſhing without the plaintift's lcave and againſt his conſent, a 
book called Thoughts on Hunting, during, the term ſecured by the ſtatute 
to the author. The plaintift pleaded the general iftue, and on the 
trial there was a verdict for the plaintiff ſubject to the opinion of the 
court on the following cafe : the plaintiff was the author of a bock 
called Thoughts upon Hunting, and had publiſhed three ſeveral editions 
in 1781, 1782 and 1784, but neither of the editions were ever entered 
at Stationer's Hall. In Auguſt 1796, the defendant publithed the 
lame work. The queſtion whether the plaintiff was entitled to reco- 
ver, turned upon three queſtions which aroſe and were fully diſcuſſed 
in this caſe, viz. FirzsT, whether an adion on the caſe tor damages will 
lie ſince the ſtatute 8 Ann, c. 19 * SECONDLY, whether, if fuch action 
will lie fince the ſtatute, it can be maintained unleis the work be 
entered at Stationer's Hall previous to publication ? THIRDLY, whe- 
ther an author abandons his right of property in the work by publiſhing 
It without affixing his name to it? PER Cus. the queſtion is, whether 
the right of property being veſted in authors for certain periods, the 
common law remedy for a violation of it, does not attach within the 
times limited by the act of parliament : within thoſe periods the act 
fays that the author /bal/ have ihe fee right and liberty of printing &c, 
Then the ſtatute having veſted that right in the author, the common 
law gives the remedy by action on the caſe for the violation of it, of 
this there could have been no doubt made if the ftatute had ſtopped 
there: but it has been argued, that as the Ratute in the ſame clauſe 
that creates the right has prelcribed a particular remedy, that, and no 
other can be retorted ro; hut the meaning of the legiſlature in creating 
the penalties in the latter part of the clauſe in queſtion was to give an 
accumulative remedy ; nothing could be more incomplete as a remedy 
than thoſe penalties alone, for without dwelling upon the incompe- 
tency of the ſum, the righr of action is not given to the party grieved, 
but to any common informer. Now the action for the penalties given 
to a common informer can only be conſidered as an additional protec- 
tion, but not intended to ouſt the common luv right to protecute by 
action any perſon who infringes this ſpecies ef property, which would 
otherwiſe. neceſſirily attach upon the right ef property fo conterred : 
where an act of parliament veſts property in a party the other cont. - 
quencs follows of courle, unleſs the legiliature make a ſpecial provi 

ion: the penaltics to be recovered may +adecd operate as a punithment 
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(1) See the caſe of Shiells v. Black burne in page 72. 
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ppon the offender, but they afford no redreſs to the injured party, the 
action is nor given to him, but to any perſon who may get the ſtart of 
him and ſue firſt : it is no redreſs for the civil injury ſuſtained by the 
author in the loſs of his juſt profits: it is alſo to be obſerved that the 
penalties given by the att attach only during the firſt fourteen years of 
the copy right, and during that time only is the offender liable for ſuch 
penalties if he invade the author's right; but he is liable during the 
whole period ;reſcribed by t'e act to make good in an action for dam- 
apcs any civil injury is the author. It this conftruttion were not 
to prevail; during the loſt fourteen years of the term, the author would 
be who'ly without reine ) ſor any invaſion of his propeity : ab 
fix to froe of the judges 4.06 delivered their opinions in Donald/in v. 
Becket (1) were of opinion that the commun dur right of attion was taken 
away by the flatrate of Ann; it appears that 15e ar10'nt of their ohn 
went on to eftabl,fh that rhe common i right of ation could not be exer« 
ciſed beyond 1948 lim limited by the flatiite, In reſpect to the entry at 
Sta ioner's Hall jt has always been holden (2) that the entry in Stati- 
oner's Hall was only neceffary to enable the party to bring his action for 
the peualty ; the entry ſerves as a nice and warning to the public, that 
they may not ignoran ly incur the for fejtures or penalties before en- 
acted againſt ſuch as pirate the works of others. 


V. Treſpaſs vi et armis for an Aſault. 


ones v. Clay, Wren the party proceeds by action and alſo by indictment for thc 

rr Ter. 38 Geo, ſame aſſault, although it is the praftice of the attorney general never 

C. 1 P. et to grant a nolle profequi in ſuch caſes; the court will not make a 

By: 191. rule to compel the plaintiff to make his election to purſue either the 

x one or the other: for the fine to the king, and the damages to the party 
are perfectly diſtinct in their nature. : 


VI. Aion of Treſpaſs cencerning Preperty. 


Pickering v. UNDER particular circumſtances the court will ſtay the proceedings 
Trufte, Mic. Ter. in an action of treſpaſs for ſeizing goods, on the defendant's reſtoring 
37 Geo. 3 B. R. the goods, or paying the full value of them, with the coſts of the 
7 Ter. Reh. 53. action. This was treſpaſs againſt the defendants who had ſeized 
; ' * fourteen hides, as viewers and ſcarchets of leather, under ſtat. 2 Jac. 
1. 0 22. The defendants, finding they couid not juſtify the ſeizure, 
the leather having been improperly ſeized, applied ro the plaintiff's 
attorney, and afterwards to the | lain:iff himfelf to ſettle the matter, 
offering to pay the price of the goods and the coſts of the aQtion ; on the 
refuſal of tlie plaintiff to accept the value of the goods and the coſts, a 
rule was obtained, b fore declaration delivered, calling on the plaintiff 
to ſhew cauſe why, on the defendants undertaking to reſtore the lea- 
ther or to pay rhe value of it to the plain iff, together with the coſts of 
the action, all further proceedings ſhould nor be ſtayed. On ſhewing 
cauſe this was oppoſed. Sep PER Cun. Formerly (3) ſuch an appli- 
cation as che preſent would not have been ſucceſsful. The Court, in 
anſwer to an application to bring gods into court, uſ:d to ſay they had 
no wareh uſe for {uch purpoſe ; and the rule was confined to the 
inſtance of bringing money into court. But of late years it has been 
uſual to gran' (2) {ich applications as this, when a fit caſe has been 
brought ve*re the Court for that purpoſe. And this appears to be 


— 


(1) See p. 117, Supra. (2) Tonſon v. Collins. 

(3) Suk. 597. Bowington v. Parry, 2 Hr. $22. Olivant v. Perineau, ib. 1191. 
and 1 Wil. 23. and Harding v. Wyukin, Sy. 120. 

(4) 3 Rur. 1364. and Coke v. Holgate, Barnes 281, in trover, But this ap- 
pears to be the fiſt inflance in rreſpoſe, : 
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fuch a cafe : the officers in ſeizing the goods in queſtion made a mif- 
take; but no damage whatever to the Lr ſuggeſted, and there 
feems to he no pretence to ſeek for vindiftive damages. And as the 
detendants have offered ro make every compenſation which juſtice 
requires, this rule ought to be made ab folute. 
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In treſpaſs for breaking and entering the pliintiff's cloſe, and diſtrain - Crowther v. 
ing his gods, the defendant may juſtify under a ſufficient legaiproce's, Ramſbottom, Ea. 
although the diftreſs was exceſſive—this was an action for breaking and Ter. 38 Geo. 3. 
entering tae plaintiff's cow-houſe and taking away three cows. The B. R. 7 Ter. Rep. 


deſendants pleaded, iſt. not guilty; adly. a juſtification under a precept 95+ 


ſued by the ſheriff of Lancaſter ow. a writ of juſtices, whereby they 
were commanded to attach th» plaintiff by hir g:0ds to appear at the next 
County Court to anſwer one S ,t The replication (admitting the 
writ of juſticies, &c.) all:dged that the detendants of their own wrong 
broke, entered and carried away. &c. on this iſſue was joined, and on the 
trial it appeared, that the defencants entered the cow-houſe while 
„the plaintiff's ſervan: was milking, that one of them knocked her 
„ down, overturned the milk pan, and drove away three cows : upon 
being aſked what they took the cows for, Ramſbuttom ſaid he was a 
« theritf's officer, and was come for the cows for 71. debt and zl. 
« coſts, and he ſhewed his warrant; on the ſame daythat the cattle were 
taken the leintiff's attorney applied to the defendants and tendered 
« them 25. 6d. and {cmanded to nave them reſtored. It appeared to 
« be the uſual praftice in theſe caſes to attack the party in order to 
« compel an appearance by any ſmall chattel, and to return it on 
„paying 28. 4d. : the cows were not returned til! the fourth day ;” 
the judge left it to the jury to ſay whether the defendants entered for 
the mere purpoſe of cumpeliing an »ppearance, or whether for the 
purpole of cowpelling the plaintiff ro pay the debt and colts, and the 
jury found a verdict for the plaintiff with 20l. damages: a new trial 
was moved for on two ground, 1&. becaule the verdict was againſt law 
and evidence, 2dlv. becauſe the evidence received of the tender of 
money by the plaintiff after the taking the cattle was not relevant to 
the iſſue, which was, whe.her the cattle were or were not taken under 
a lawful authority. PER CUR. (after cauſe ſhewn) a man is not 
obliged to juliiſy a diſtreſs for the cauſe which he happened to aſſign at 
the time it was made, if he can ſhew that he had a legal juſtification 
for what he did, that is ſufficient. A man may diſtrain for rent, and 
avow for heriot ſervice : here the defendants were juſtified under the 
proceſs of the County Court in entering upon the plaintiff and taking 
his goods in order to compel an appearance; and therefore the queſtion 
ouglit not to have been left to the jury to ſay whether they entered for 
that or ſume other cauſe. In the caſe of Dr. Grenville v. the College of 
Phoy/icians, Holt, CH. J. ſaid, „ ſuppoſe one has a legal and an illegal 
warrant, and arreſts by virtue of the illegal warrant, yet he may juſ- 
tify by virtue of the legal one; for it is not what he declares, but 
the authority which he has is his juſtification.” Now that very queſ- 
tion was left by the learned judge to the jury in this caſe, which was 
there ſtated to be immaterial : for it was not material to enquire what 
the defendants ſaid when they entered and ſeized, but only whether 
they had in fact a legal warcant to juſtify them; then as to the exceſs 
of the diſtreſs taken, an action on the caſe lies for that on the ſtatute 
of Mar{bridge, but that will not warrant an action of treſpaſs ; this 
queſtion was conſidered in the caſe of Huchins v. Chambers, 1 Butr. 
579, and the rule was then ſettled : though it was ſaid that there 
was an excepted caſe, namely, where gold or filver was taken to an 
exceſs apparent on the force of it, as where fx ounces of gold and 100 
ounces of ſilver were taken for 6s. Sd.; but that went on the ground 
that gold and filver were of a certain known value, and the meaſure of 
the value of other things; here the verdict having 3 
5 e miſta 


———— 


— 


— 


/ I GO 
— = N _ - — — 2 EI * — 


918 APPENDIX. /Aion.) 


miſtake of the law, there muſt be a new trial. —Rule for new trial 
abſolute. 
Peddell b. Kiddle Wherever the treſpaſs is evidently ſuch that the judge who tries it 
Ea. Ter. 38 Geo, cannot in any view of it grant a certificate that the title was chiefly in 
J. B. R. 5 Ter. queſtion, it muſt be conſidered to be a caſe out of the ſtatute, and 
Rep. 659, although the plaintiff recover leſs than forty ſhillings damages, he will 
be entitled to full coſts—to treſpaſs for breaking and entering the 
laintiff's cioſe the defendant pleaded, rfi. the general iſſue, zdly. a 
23 from the plaintiff; the plaintiff traverſed the licence, and new 
aſſigned the defendant took iſlue on the traverſe, and pleaded not guilty 
to the new aſſignment, the plain'i having recuvercd a general verdict 
with one ihilling damages; and the maſter having allowed him only 
one ſhilling coſts, the queſtion on a tion that the maſter might be 
directed to allow his fu'l coſts was, wheiher or no he was entitled to 
the tame. PER Cuk. The words of the ftatute 22 and 23 Car 2. c. g(1) 
have always received a ſtrict conſtruction. Where an action de Con, 
@//-rtatts, has been brought, full coſts have always been allowed to the 
plaintiff notwithllanding he may recover leſs than forty ſhillings, not 
becauſe the ſtatute has faid he ſhould have full coſts, but becauſe the 
caſe is not within the aft, We have looked into the caſes (2), and find 
that this queſtion has been ſettled again and again; the principle on 
which thole determinations were founded is, that where the caſe is 
ſuch that the judge who tries it cannot in any vicw of it grant a certi- 
ficate within the act, it is conſidered to be a caſe out of the ſtature : 
now here was a plea of licence, upon which the queſtion could not 
ariſe whether or not the defendant had a title to the land the queſtion 
was, whether or not he had liberty to go over the land; theretore the 
caſe was not within the ſtatute. Rule abſolute. 


VII. Action of Aſumnpfit 


Giles v. Edwards WHERE ſome act is to be done by each party under a ſpecial agrec- 

Ea. Ter. 37 Geo. ment, and the defendant by his negica prevents the plaintiff carrying 

3. B. R. 7 Ter. the contract into execution, the plaintiff may put an end to the who.c 

Rep. 181. contract, and in an action for money had and received, recover back 
any money he has paid under it. On the trial of an action for money 
had and received ; it appeared that the deſcendant agreed to fell to 
the plaintiff all his cord-wood, at ſo much per cord ready cut; the 
wood was to be coated and cleared from oft the premiies by Hic 
1792, and the money was to be paid on the aſt of 37arch 1792, The 
cuſtom was for the ſeller to cut off the buws and trunks, and then cord 
it, and for the buyer to re- cord it, after which it became the property 
af the buyer. The defendant cut fixty cords, ten of which he corded, 
and the plaintiffs re-corded half a cord and meaſured the reſt. On the 
th of March 1792 the plaintiffs paid the defendant twenty guineas : 
but the defendant negledting to cord rhe reſt of the wood, the plaintill. 
brought this action to recover back the twenty guineas, as having been 
paid on a cantraft tli-t had failed. The plaintiffs having «btained 
verdift, a motion was afterwards made to ſet it aſide, and enter a non- 
uit, on the ground that the plaintiſfs ſhould have brought a ſpecial 
action on the c for nen- performance of the contract, on the principle 
eſtabliſhed in e v. Dort us; Poroer v. Hell,; and Towers v. Bare 
rett (3). But The Crit ſaid, this was an entire contract; and as by the 
defendant's default the plaintiffs could not perform what they had 
undertaken to do, he bad a right !6 put an end {0 ihe wile contract and 
reexver back the nens that they pad paid under it ; they were not bound 
to take a part of the wood only. Rule refuſed. 


C 
* 


(1) See p. 225, ſupra, (2) Redridge v. Palmer, and Comer v. Baker, in 
p. 226, ſupra. 
(3) Sce thoſe caſes in pages 151, 134, 135, 146. - 
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Where money has been paid by the plaintiff ro the defendant wndcry Marriott v. 
the compulſion of legal proceſs, which is afterwards diſcovered not to have Hampton, Fa. 
1 Ter. 37 Geo. 3. 
B 


been due, the plaintiff cannot recover it back in an action tor money 
had and received. The defendanr formerly brought an action againſt 
the preſent plaintiff for goods fold, for which the plaintiff had before 
paid and obtained the defendant's receipt ; but not being able to find 
the receipt at that time, and having no other proof of the payment, he 
could not defend the action, but was obliged to ſubmit and pay the 
money again, and he gave a cognovit for the colts. The pl:in- 
tiff afterwards found the receipt, and brought this action for money 
had and received, in order to recover back the amount of the ſum 
ſo wrongfully enforced in pay ment. But Ld. XK-»y9n was of opinion at 
the trial that after the money had been paid under legal proces it 
could not be recovered back again, however unconſeientiouſly retained 
by the defendant, though the cal: of Nos v. Macfarian, 2 Burr. 1009, 
was referred to; and thereupon the plaintiff was nonſuited. It was af - 
terwards moved to ſet aſide the nontuit and to grant a new trial; Per 
Cur. After a recovery by proceſs of law there muſt be an end of liti- 
gation, otherwiſe there would be no fecurity for any perſon. We 
cannot therefore conſent even to grant a rule to ſhew cauſe, leſt it 
ſhould ſeem to imply a doubt. It often happens that new trials are 
— for en the ground of evidence ſuppoſed to have been diſcovered after 
the trial ; and they are as often refuſed : bur this goes much further. 
It would tend to encourage the greateſt negligence if we were to open 
a door to parties to try their cauſes again becauſe they were not pro- 
perly prepared the firſt time with their evidence. If the cafe of Lrive/ay 
v. Rider, Ea. 22 Geo. 3. B. R. which has been relied on in ſupport of the 
preſent application be law, it goes the length of eſtabliſhing this, that 
every ſpecies of evidence, which was omitted by accident to be brought 
torward at the trial, may ſtill be of avail in a new action to overhale the 
former judgment; which is too prepoſterous to be ſtated. Rule refuſed, 


2 


65 


R. 7 Ter. Rep. 


It being contrery to 7 & 8. Will 3. c. 4. for a candidate to furniſh Ribbans v. 
proviſions to any voters after the tefle of the writ, an innkeeper cannot Ci kett and 
recover againſt a candidate for proviſions ſo furniſhed at his requeſt. another, Ea. Ter. 
This was an action brought by an innkeeper againſt the defendants, who 38 Geo. 3. C. B. 
were two of the candidates at the laſt Ipſwich election; for the amount 1 PV. & Boſan. 
of a bill for proviſions furniſhed to the voters of the Borough, at the264. 


requeſt of the defendants, the charges were, ft. for proviſions furnithed 
before the tefle of the writ. 2dly. for proviſions furniſhed after the tefte 
of che writ to voters re/ident in the Borough. zdly. for proviſions fur- 
niſhed to vaters not re/ident in the Borough. The defendants paid in- 
to court ſufficient to cover the charges of the firſt and laſt deſcriptions. 
At the trial the defendants conteſted the amount of the bill, and en- 
deavoured to prove that the plaintiffs had charged for proviſions fur- 
niſhed to perſons not voters, but failing to cfta\liſh that fact a ver- 
diét was found for the plaintiff, It was moved to ſhew cauſe why 
this verdict ſhould not be ſet aſide, and a new trial had on the ground 
that as part of the contract was contrary to 7. & 8. Will. 3. c. 4. the 
demand ar'fe out of an illegal tranſaction, and could nor be ſupported ; 
and FER CUR. if the defendants think proper to inft# on their o jection, 
they muſt do it with ſucceſs : the action is apparently founded on a 
contract to di'obey the law, being to provide entertainment for voters 
during an election: the contract is bottomed in malum prohibitum. 
The legiſlature has drawn a ſtrict line which is not to be d-parted 
from: it ſays that after the te ſte of the writ, no meat or drink ſhall be 
given to the voters by the candidate; and this being thr cafe, the 
court cannot give any atliſtance to the plaintiff + with re gerd to the 
money paid into court, the plaintiff cannot be allowed to retain it for the 
illegal demand, and recover for the legal one: for ſuch payment ly 
an admifſion of a legal dem nd, ind we cannot allow it to be applied to 
an illegal account. Rule abſolute, If 
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Tenant v. Flliot, If A. receive money to the uſe of B. on an illegal contract between 
Ea. Ter. 37 Geo, B. and C. he thali not be allowed to ſet up the illegality of the contract 
3- C. B. 1 Pull. as a defence in an ation brought by B. for money had and received :— 
& þ2Jon. 3. In th's caſe the defendant was a broker, and had eſtected an affurance 
tor the plaintiff. a Brit ih ſubject, on goods from fend to the Enft- Inaves, 
on board the Koen, an imperial ip: the ſhip being loſt, the under- 
writers paid the amount cf he inſurance to the defendant, who, 
without any deſire from them to retain the money, refuſed to pay it 
over to the plaintiff: the plainiffs on this brought aſſumpſit and re- 
covered a verd ct, afterwards the defendant moved to ſet the veidict 
aſide, and enter a nonſuit on the ground that the contract was illegal 
under the Stat. 7 Geo. 1. St.1.c.21. 4 2. (1) PERK CUR. a man who has 
paid over money to another's uſe, cannot d ſputs the legality of the ori- 
ginal conſideration. Having once waived the legaliry, the mo ey ivall 
never come back into his hands again. The queſtion therefore is, u he- 
ther he who his received money to another's uſe on an illegal contract 
can be allowed to retain it, and that not even at the defire of thoſe who 
paid it to him? it is clear he cannot. Rule to ſhew cauſe refuſed. 

In an action on the caſe the plaintift declared againſt the defendant, 


1 A Ter. that in conſideration that the plaintiff had bought of the defendant 200 
237Geo. 3. B. R. quarters of wheat at 5% Os. 64. per quarter, the defendant undertook 10 

| 7 Ter, Rep, 125. deliver the laid corn to the plaintiff at Shardlocv, in one month from the 
1 time of the ſale; and then alleged that the defendant did not deliver, 


&c. The defendant pl aded the general iſſue; aud at the trial the 
plaintiff recovered a verdict; afterwards a rule was obta'ned, calling 
on the plaintiff ro ſhew cauſe why the judgment ſhould not be arreſted, 
becauſe ut was not averred that the plaintiff bad tendered to the drfend aunt 
the price of the corn, or wvas ready to have paid fer it on delivery. PR Cox. 
It has been argued, on beh-lf of the plaintiff, that this muſt be confivered 
as a declaration on m':tual promiſes, and that as this is a demand on the 
defendant on the ground of ſume mutual promiſe made by him, and 
| which was the connde ration of the plaintiff's promiſe, it was not neceſ- 
| ſary to aver performance on his part; but if ſo, the declaration is not 
| adapted to the truth of the cafe, in not ſtating that the defendant's 
promiſe was in conſideration of the plaintiff's. But on this declara- 
tion it can only be conſidered as an agreement by the defendant to deli- 
ver the corn at SH on being paid for it. The payment of the 


1 | money was to be an act concurrent with the delivery; and then the 


eaſe of Callonel v. Briggs, Salk. 623. Is an authority to thew that 
where 1709 concurrent acts are t9 be done, the party whbo ſues the otber for 
non performance muft aver that be had performed, or wwas ready to perform, 
bis part of the contract. That caſe was on an agreement tv pay ſo much 
money fix months after the bargain, the plaintiff transferring ſtock ; 
and there Lord Hel! laid, If either party would ſue upon this agree- 
% mont, the plaintiff for not paying, or the defendant for not transfer- 
* ring, the one muſt aver and prova a transfer or a tender: he did not 
ſay, that the not doing it ſhould come from the defendant by way of 
excuſe, bu: that the doing it muſt be alleged in the declaration; Then 
the plaintiff in this caſe cannot impute to the defendant the non-deli- 
very of the corn, without alleging that he was ready to pay the price 
of it. A plaintiff, who comes into a court of juſtice, muſt ſhew that he 
is in a condition to maintain his action, the rendering of the money by 
the plaintiff makes part of the plaintiff's title to recover, and he muſt 
ſet out the whole of his title. But it has been argued that the deli- 
very of the corn was a condition precedent, and ſome caſes have been 
Cited to prove it: but they do not appear to be applicable. In the one, 


— —— 


(1) See p. 277. ſupra. 
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in Saunders 3 50, the party was to pull down a wall, and was then te 
be paid for it; there is no doubt but that the pulling down of the wall 
was a condition precedent to the payment; the act was to be done, and 
then the price was to be paid for it. So in the caſe in Salt. 171. where 
work was to be done, and then the workman was to be paid. And 
in ordinary caſes of this kind the work is to be done before the wages 
are — but thoſe caſe do nr apply to the preſent, where both 
the acts are to be done at the ſame time. Speaking of conditions pre- 
cedent and ſubſequent in other caſes only leads to confuſion ; for whe- 
ther covenants be or be not independant of each other muſt depend 
on the good ſenſe of the caſe, and on the order in which the ſeveral 
things are to be done (1): but here both things, the delivery of the 
corn by one. and the payment by the other, were to be dune at the 
ſame time; and as the plaintiff has not averred that he was ready to 
pay for the corn, he cannot maintain this action againſt the defendant 
for not delivering it. 


VIII. The Afton of Debt. 


A BOND given to an individual conditioned to be void, if the obligor 
on the obligee's agreeing not to proſecute him, ſhould remove certain 
2 nuiſances, and not erect any other of the ſame kind is good in 
aw. The defendant executed a bond to the plaintiff in à penalty 
with a condition which, (after reciting) that the defendants had erected 
and for ſome time continued three walls or cribs acroſs the river Wye, 
which were a nuiſance, and that the magiſtrates had directed the plain- 
tiff (who was the clerk of the peace) to proſecute, &c. was, that he 
the defendant would on or before a certain day, take down and remove 
the ſaid walls aud cribs, and not at any time after erect any other: 
the plaintiff afterwards put the bond in ſuit, and the detendants after 
craving oyer of the condition, pleaded the general iſſue and performance 
of the condition, on which Abe was joined: at the trial, the plaintiff 
obtained a verdict, and it was afterwards moved in arreſt — 
on the ground that the contract diſcloſed in the condition of the bond 
was an illegal contract, and could not be enforced in a court of juſtice, 
becauſe as the plaintiff was direfed do proſecute, the taking a bond to his 
own uſe, to forbear might be an inſtrument of calauſten or opprellion ; 
BUT the court were all clearly of opinion that they could not arreſt 
the judgment: the want of a conſideration to a bond affords no ground 
of objection : if there were any thing illezal in this confideration, the 
defendant ſhould have plcaded it; the defendant might have given a 
bond to the plaintiff without any conſideration at all: and why may 
he not give a bond for a conſideration that is legal? 

In debt on a bond, dated on a certain day in the penal ſum of 890/. 
conditioned to pay 4ool. but no day of payment expreſsly named, nor 
intereſt reſerved in terms, the queſtions were 1ſt. whether the maſter 
could proceed on a rule of reference to compute what was due for 
principal, intereſt, and coſts, becauſe the 12 Aan c. 16, § 12, which 
authorizes ſuch reference, ſpeaks only of © any bond which hath a con- 
dition or defeazance to make void the ſame upon payment of a leſſer 
* ſum at a day or place certain; 2dly, whether the plaintiff was enti- 
tled to intereſt. AND the Curt held fi, that this bond was payable 
at a certain day; for it was payable on the day of the date, no other 
time being mentioned for payment; {ccond!y, that there was no doubt 
but that intereſt was payable from the time of payment, namely, from 
the date, though not expreſsly reſerved. 

If the condition of a bond be to render 2 perſon in execution who 
has once been diſcharged, it is void—Iu debt on bond given by the 


—_ — _—_— 
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(1) Campbell v. Jones, P 393 ſuzra, 
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38 Geo. 3. C B. defendant and another, to procure the releaſe of one May, who was in 
1 Pull, & Bojan. execution at the ſuit of the plaintiff; the condition was, that if the 
242. obligors or May ſhould pay to the plaintiff 7307. and intereſt on 194 
January ; ok, in default, if the obligors ſhould on 12th January ſur. 

render May to the plaintiff at a. place certain, between the hours of 

twelve and two, ſo that he might be again taken in execution, the 

bond ſhould be void. THE PLEA was in ſubſtance, that though May 

wes diſcharged from the execution at the plaintiff's ſuit, his other 

. creditors refuſed to diſcharge him, and he continued a priſoner in he 
Fleet, whereby the obligors were prevented ſurrendering him at the 

time and place in the condition: that the obligors before the day gave 

notice to the plaintiff that they could not ſurrender May according to 

the condition, but that he was then in the Fleet, and they would be 

there on the day and then and there ſurrender him: that they accord. 

ingly attended, and that neither the plaintiff nor any perſon on his 

behalf, was there to receive him. On a general demurrer, and joinde; 

in demurrer, THE Cour held, that the latter part of the condition 

was void, being to render a priſoner in execution who had ben 

once diſcharged ; and therefore as the other part had not been per- 

formed the bond was forfeited ; for where the condition is to do 

one of two things, ſhewing that one could not be performed, is ny 

good reaſon for not having performed the other Judgment for the 


Pplaintiff. 
ACTIONS ON PENAL STATUTES. 
Maddock 7. 2. THE Court will grant leave to amend in penal actions, even after 


Hammet Mic. the time limited for bringing a new action; provided the plaintiff has 
Ter. 37 Geo. 3. not been guilty of any unneceſſary delay in proſecuting his ſuit, and 
B.R. 7 Ter. Ren. the amendment prayed for, does not introduce any new ſibftantive 
$5- cauſe of action. A rule had been obtained, calling on the defendants 
to thew cauſe why the declaration, which was in an action for uſury, 
ſhould not be amended by altrring the times of payment of certain notes in 
which the uſury was charged to conſiſt. It was admitted tha: the 
ſtarute of limitations had run, ſo that no new action could now be com- 
menced. And on this ground cauſe was ſhewn againſt the rule. Per 
Cur. This is an application to the diſcretion af the Court; and in 
theſe caſes we mutt t:ke care that the plaintiſt ſhall not unneceſſarily 
hang his action over the head of the detendant : but no fuch conduct 1; 
imputable to rhe preſent plaintiff, and the cafe of Croſs v. Kaye (1) i, 
an authority in point for our granting the plaintiff lcave to amend, 
though the time limited for bringing a new action is expired; inal- 
much as the amendment prayed tor is not to introduce a new ſubſtan- 
tive cauſe of action, but merely to rectify a miſtake in ſetting out the 
notes. Rulc abſolute, 


AFFIDAVIT. 
Dalmer u. Bar- 


re. THE Court will take cognizance of affidavits ſworn before foreign 
37 Geo. 3. BR. magiſtrates if properiy authenticated to them. In this cafe in the 
2 Ter. Re. 251. courſe of ſhewing cauſe againſt a rule, a preliminary objection was 
taken by the counſel, that the athdavir on which the rule was obtained 
could not be read, not being ſworn before any perſon authorized tv 
take affilavits in this Court, it having been taken before one 77 
Coſrabam who ſtiled himſelf “ high bailifi and chief magiſtrate of the 
diſtrict of Douglas in the Ie of Man,” of whom (they argue!) that the 
Court could not take notice either that there was ſuch a perſon, or that 


— 
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(1) See p. 429, ſupra, 
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he filled the office he deſcribed, or that ſuch officer had a power of 
taking affidavits in the I Man, or that this which purported to be 
an affidavit taken before ſuch a officer was really (worn before him. 
But there being alſo an affidavit ſworn in this Court by one Coriſlian, 
who therein depoſed © that he had ſeen J. C. Eſq. high bailift and chief 
magiſtrate of the diſtrict of Donglaſ in the [/e of Mar write, and that 
he verily believed the name F. C. ſubſcribed was of the proper hand- 
writing of the ſaid J. C. &c. The Court were very clearly of opinion 
that they could take cognizance of affidavits ſworn beſore foreign judi- 
citures, properly authenticated to them. That it was the conſtant 
practice for the judges here to receive afhdavits ſworn before the 
judges of Scotland and Ireland. And as to this not being properly au- 
thenticated before them. the affidavit of Chriftian ſworn in this Court 
was a ſuſſicient anſwer to the objection in that reſpect. 

By the courteſy which ſubſiſts between England and Ireland the Court Exparte Worſley 
will take judicial notice that ſo great an officer as the Chief Juſtice of a Mic. Ter. 34Gea, 
fuperior Court in [roland is competent to adminiſter an oath, and there- 1, C. B. 2 Hee. 
forc will be fatisfied with a verification of his hand-writing, yet there Bl. 275. 
is a great difference with reſpect to an ordinary magiſtrate; and in 
ſuch caſes, the rule requiring the atteſtation of a notary public ought 
to be ſtrictly obſerved ; therefore in this caſe the affidavit of the ac- 
Knowledgement of a warrant of attorney to ſufler a recovery having 
been taken at Gibraltar before a magiſtrate of that place, but nor 
atteſted by a notary public was rejected. : 

An aſidavit to hold to bail in trover ſtated, that the plaintiff's Woolley 9. 
cauſe of action againſt the defendant was for converting and diſpoſing Thomas, Ea. Ter. 
of divers goods and chattels of the plaintiffs of the value of 2507. and 38 Geo. 3. R. R. 
upwards, which he refuſed to deliver, though the plaintiff had de- 7 Ter. Rep. 550. 
manded the ſame ; and that neither he (the defendant) nor any perſon 
on his behalf, kad offered to pay to the plaintiff the ſaid ſum of 250/. | 
*r the value of the ſaid goods. PER Cur. This aftdavir is not in the 
ufual form; it does not poſitively flare any cauſe of action againſt the 
defendant: in Chartcy v. Farms (1) it was alleged. that the defen- 

Jants were poſſeſſed, wacreas here though the defendant refuted to 
deliver up the goods, it does nvt appear that they were ever in his 
poſſetſion. —Defſendunt diicharged on common bail. 

The Chriſtian names, as well as ſurnames of the parties muſt be in- Fores v. Diemar, 
ſerted in the title or an athdevit produced to fhew caute againſt any Ea. Ter 3% Geo. 
rule; otherwiſe the Court will not permit it to be read. 3-B R 7 Ter. 

And the affidavit mult be entitled in the Court in which it is made, R. 661, 
oherwile it will be rejected: and in this cate a rule was diſcharged Ofborn v. Tatum 
becavie the afſdavit on which the rule nit was obtained was not enti- EA To 33 Geo. 
tled in any Court, the words © in the” only being prefixed, without 2: - 
adding „ Common Plcas'”. 

A rule Niſi for entering a common appearance having been obtained r 
on the ground of the aflidavit to hold to bail, being entitled 5 W.G. r Fa. Ter. 
plaintiff, againſt J. R. defendant, the Court held the objeciion good ; 38 th 3. C B. 

laving, that it was in conſequence of a decifion (2) of this Court that 1 Pull et Boſan. 
the Court of King's Bench had made a rule (3) that no aſſidav it to hold 225 
to bail ſhould in future be entitled. Ir was then applied tor leave to 
file a ſupplewental afhdavit, SED. PER CUR. The Court will never 
receive a ſupplemental affidavit unleis to fupp'y ſomething which is 
ambiguous ou the face of tlic original aſſidasit, aud which the Courr 
for its own ſatisfaction wiſhes to have explained; but if it were allowed 
in this caſe it would be making that right which was wrong at the 
time when it was done; and wenld be ia the nature of an amendmen:, 
Rule abſolute. 


(t) See p. 515, ſupra. (2) Hollis v. Brandon in p. 753. 
(3) clarke v. Cawthorne 774 ſupra, 
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AGREEMENT; 
IF a party agree to pay ſo much for freight for goods delivered at A. 


nings, Mic. Ter. the freight cannot be recovered, pro rats itineris, if the ſhip be wrecked 
38 Geo. 3. E. R. at B. before her arrival at A. though the defendant accept his goods ar 
7 Ter. Rep. 381. B.— This was an action of covenant on a charter-party of affreight- 


- 


ment, by which the plaintiff let a ſhip to the defendant to freight from 
Liverpo»1 to Wyburgh, and back to Liverpool; and agreed that the 
maſter ſhould take on board there a cargo of ſalt to Wyburgh, and after 
delivering the ſame there, ſhould take on board there a cargo of deals, 
in conſideration of which, the defendant agreed to pay to the plaintiff 
« in full, for the freight and hire of the ſhip for the ſaid voyage, at 
& and after the rate of 71. per ſtandard hundred, for deals dehwered at 
Liverpool, the freight to be paid one fourth in caſh on her arrival, 
© and the remainder by an acceptance on London at four months date.” 
The declaration, after ſetting forth the charter-party, ſtated that the 
ſhip zfter carrying the ſalt to Wyburgh, and taking on board a cargo 
of deals, was proceeding on her voyage home, and, after ſhe had per- 
formed great part of her voyage, was wrecked, by reaſon whereof 
the cargo of deals was obliged ro be put on ſhore for the preſervation 
thereof, „which cargo ſo unladen, the defendant accepted and took into 
« his poſſeſſion, and then and there fold the ſame to his own uſe, 2e 
« he became liable to pay to the plaintiff a propertionable part of the ſaid 
« freight, &c.” PLEA that no part of the cargo of deals was delivered 
at Liverpool, DEMURRER, and cauſe aſſigned that the defendant at- 
tempted to put in ifſue collateral matters immaterial to the defence. 
Per c. (after argument) though the objection made by the defend- 
ant is a rechnical one, and does not meet the juſtice of the caſe, we 
are baund to pronounce judgment on the contract that the partic: 
have made. It is a contract between theſe parties made in the moſt 
folemn manner by a deed under ſeal ; and whether a preciſe formal 
contract be by parol, or under ſeal, the operation of the law on it is 
equally the ſame, By the terms of this agreement, the defendant en- 
gaged to pay ſo much on delivery of the goods at Liverpool; “ oge fourth 
in caſh on her arrival, and the remainder by an acceptance at four 
months ;”* but the goods never arrived, then at what time were thoſe 
bills to be dated? It is not neceſſary to determine whether or not the 
plaintiff might not have brought an action of aſſumpſit, it will be time 
enough to decide that caſe whenever the queſtion ariſes ; there the 
queſtion is, whether or not he can enforce the payment of the money 
under the contract, not having carried the goods to Liverpool: now 
this is to be obſerved, that the defendant only covenanted to pay ſo 
much per hundred for deals delivered at Liverpool, and unleſs the goods 
wete delivered there the defendant did not undertake to pay any thing. 
It is admitted on the record that the deals never were 1 at 
Liverpool, and therefore the caſe does not come within the covenant. 
There is a caſe in point, 1 Browrl. 21. Bright: v. Cooper. It was an 
action of covenant, on a covenant made by the merchant with the 
maſter of a ſhip, that if he would bring his freight to ſuch a port, then 
he would pay him fuch a ſum, and ſhews that part of the goods were 
taken away by pirates, and that the reſidue of the goods was brought 
to the place appointed, and there unloaded, and that the merchant had 
not paid, and ſo the covenant broken: and the queſtion was, whether 
the merchant ſhould pay the money agrecd for, — all the merchan- 
dizes were not brought to the place appointed ; and the court was of 
opinion, that he ought not to pay the money, becauſe the agreement 
was not by him performed ;”” now that is a direct authority againſt the 
3 in this caſe, therefore the plaintiff cannot recover in this form ot 
action. 
Laurence J. in the above caſe ſaid, that where a ſuip is driven on 
ſhore 
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Hore, it is the duty of the maſter either to repair the ſhip or to pro- 

cure another, and having performed the voyage, he is then entitled to 

his freight ; but he is not entitled to the * freight, unleſs he per- 

forms the whole voyage, except in caſes where the owner of the goods 

prevents him; nor is he entitled pro rata, unleſs under a new agreement. 
See alſo Abernethy v. Landale, in p. 542, ſupra. 


AMENDMENT. 


THE court will grant leave to enter the continuances after verdict, in Doe ex dim 
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order to arrive at the juſtice of the caſe.— At the trial of this ejectment, Mears v. Dol- 
a verdi&t was taken pre forms for the plaiatiff, with liberty to the defend - man, Ea. Ter, 
ant to move to ſet it aſide, and enter a nonſuit; ſuch motion was 38 Geo. 3. BR. 
accordingly made, and a rule % granted on the ground that the 7 Ter. Rep. 618. 


er's right of entry was barred by the flatute of limitations. In anſwer 
to this Sicliton, the leſſor proved that he was an infant when his title 
accrued, and had not come of age till 1786 after which he had ten years 
to bring his action: to this the defendant ohjected, that the action was 
not brought within ten years, and adverted to the / prizes record, the 
memorandum of which was of Hilary Term, 1798. The judge at the 
trial aſſented to the objeftion, unleſs it could be ſhewn that the writ 
was ſued out before the expiration of the ten years, and the ſuit con- 
tinued down to the preſent time, which the leffor of the laintiff was 
not prepared to do; however, it was agreed that a verdict ſhould be 
taken for him without prejudice, with leave to the defendant to move 
as above; BUT pending that rule, another rule was obtained, calling 
on the defendant to ſhew cauſe why the leſſor of the plaintiff ſhould 
not be at liberty to amend the plea-roll and record of nz/ priz's, by 
making them of Eaſter Term, 1792, inſtead of Eaſter Term, 1797: 
the rule was obtained upon an affidavit, which ſtated, that the declara- 
tion, which was commenced by original, was ſerved on the tenants in 
poſſeſſion on 22d March, 1792, and that afterwards the uſual rules 
were entered into. PER Cur. (after cauſe fhewn) There is no inftance 
in which the court have refuſed the parties leave to amend according 
to the truth of their caſe, to prevent their being barred by the 
ſtatute of limitations for a ſuppoſed laches, of which they really have 
not been guilty ; it is a matter of courſe to grant leave to amend in 
theſe caſes, tv enable the parties to arrive at the real juſtice of the caſe : 
perhaps there may be ſome difficulty as to the form 1n which the cone 
tinuances ſhall be entered, ſo as to bind the real parties, now before the 
court; but we conceive, if it were neceſſary, that the chancellor would 
iſſue an original writ applicable to them. Rule abſolute to amend. 


ANNUITIES. 


IF any part of the confideration of an annuity be paid in country bank Morris v. Wall, 
notes, the dates and times of payment muſt be fet out in the memorial Hil, Ter. 28 
under the annuity- act: in this caſe a rule had been obtained calling on the Geo. 3. C.B. 
plaintiff to ſhew cauſe, why the judgment ſigned on a warrant of attorney 1 P et Beſan. 


given toſecure an annuity ſhouid not be ſer aſide, on the ground of the 208. 


memorial having ſtated that part of 600 J. the conſideration- money. 
was paid in notes on the bank of England and country ban notes:“ 
without ſpecifying the dates and times of payment of the latter: on 
Og cauſe, it appeared by the affidavit of the plaintiff, that at the 
time of executing tne deeds, the defendant had his opt ion of being paid 
in caſh or notes, and accepted the latter, as equally convenient to him- 
ſelf : SED rER Cur. There are two determinations (1) that where 
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R (1) Rumbal! v, Murray, and Berry v. Bently, ſee p. 604. 
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the conſideration is paid in notes, not of the bank of England, they 
mult be ſet forth, in order that the court may ſee whether they are 
ſuch notes that they can be conſidered as caſh; and we muſt be bound 
by thoſe determinat:ons.—Rule abſolute. 
Vaux v Anſell, An annuity-memorial, ſtating that © the conſideration-money was paid 
Ea. Ter. 38 Geo. to A. B. and C. ſome or one of them,” was held bad; for, PEN Cur, 
3- C.B. 1 Pall. Although it appear by the indorſement on the deed that the money was 
et Bgan, 224 paid on the ho day on which, the deed was executed, by the three 
parties, yet as it does not appear to have been paid at the ſame time, it 
cannot be preſumes that they were all preſent at the time of payment, 
and a defect of this kind, in an annuity-memorial cannot be remedied 
by a ſubſequent affidavit, ſtating that they were all preſent. 

Money lent and paid at different times for the education and ad- 
ncement of the detendant, is a good conſideration for the grant of an 
annuity, and fuch conſideration is ſufficiently expreſſed in the deeds for 
ſecuring the annuity, under the deſcription of monw-lent and ad- 
vanced, and alſo paid, laid out, and expended, to and for the maintenance, 
education, and advancement in the world, of the defencant.”—1: 
appeared, upon a motion to ſet aſide the ſecuritics given for ſecuring an 
annuity, that the conſideration for granting the annuity, which wa: 
ſecured on the defendant's living, was „ that the defendant on the 
4th of April, 1797 (the day on which the ſeveral inſtruments bore 
date and were executed), ſtood juſtly and truly indebted to the plaintiff, 
in right of Hez:72e:ta the plainrift 's wife, in 1400]. for ſo much money by 
the ſaid Herrictia, before ber intermarriage with the plaintiff, lent and 
advanced, and alſo paid, laid our, and expended to and for the main- 
tenance, education, and advancement in the world, of him, the defendant, 
and which the defendant is thereby ſtated to admit.” And the affidavits, 
on the part of the plaintiff, ſtated that the defendant was nephew to 
the plaintiff's wife, and had no property of his own, but that the plain- 
ritk's wife being deſirous of ſerving him, the, before marriage, laid out and 
expended for him, and lent him, various ſums of money to the amount 
of 1900. for his maintenance, education, and advancement in the world, 
and that the 1400 f. ſecured by the bond and other inſtruments, which 
was the conſideration for the annuity, was part of the ſaid 1900/. 
and that when the deeds were preparing, the defendant acknowledged 
ro the attorney who was inſtructed to prepare them, that the conſide- 
ration therein ſtared was juſt and true: the objections taken to the ſe- 
curities were, FIRST, that the conſiderations ſtated were not ſufficient to 
iupport the grant of the annuity within the proviſions of the 17 Geo. 
3- c. 26 4. which are poſitive that the conkderarion for granting an 
annuity muſt be in money only. SECONDLY, that if they were ſufficient, 
yet the ſeveral ſums advanced ſhould have been explicitly ſet forth, wit!: 
the times when advanced, and to whom: and that conſequently for thit 
defect the annuity was void. SED PER CUR. If there had been any 
doubt whether the conſideration- money had or had not been paid, we 
would have directed an iſſue to try that fact; but it appears beyond 
all doubt, that money has been advanced by the plaintift's wife to the 
uſe of the defendant to a larger amount than the ſum ſtared as the con- 
hderation of granting this annuity : in the caſe ex parte Fallon (p. boz, 
621, ſupra) we laid down a rule, which has been fince adopted in the 
common pleas, that the confideration-money of an annuiry need not be 
paid down in monies numbered at the time; in that cafe we ſaid that ons 
great object of the legiſlature in paſſing the act, was to prevent goods be - 
ing forced on necetlitous perſons, inſtead of money, at a price much beyond 
the ir real value ; but the legiſlature did not intend to prohibit a debtcr 
from granting an annuity for a debt fairly and honeſtly contracted, 
which the debtor perhaps may have no means of paying but by granting, 
an annuity. In the preſent caſe, it appears that the annuity was grante- 
for the beſt of conſiderations, The rent ſums had been 2 
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bona fd? paid by the grantee for the grantor, without any view to 
an annuity : theſe ſums created a debt in the grantor, which has fairly 
deen ſtated as the conſideration of granting this annuity : this therefore 
was a money conſideration : with regard to the objection, that it 
ſhould have been ſer forth when the different ſums of money were paid; 
ſeveral caſes have been alluded to in which it has been ruled, that the 
names of the perſons by whom the confideration-money i paid, muſt be ſer 
forth, but what was determined in the latter claſs of caſes ought not to be 
applied to ſuch a caſe as the preſent, where the grantor h»mſelf ad- 
mitted that the confideration was an antecedent debt, due from him to 
the grantor, arifing from different ſums paid at different times for his 
uſe. It would be extending the act of parliament too far, to decide 
that this annuity could not be ſupported merely becauſe the reſpective 
times when thoſe reſpective ſums of money were advanced by the 
grantee are not mentioned: every thing that paſſed at the time of 


927, 


granting the annuity is ſufficiently ſet forth. Rule diſcharged with coſts. Withy v. Wool- 


Where an ejectment was brought, to recover poſſeſſion of lands extend- 
ed under an elegit upon a judgment confeſſed, which had been entered 
up upon a warrant of attorney given for ſecuring an annuity. The Court 
held it too late for the grantor to object to the conſideration of ſuch an- 
nuity, upon a ſummary application for ſtaying the proceedings after the 
verdict in ſuch ejectment, becauſe he had an opportunity of making 
his defence to the aftion.—This was a rule calling on the plaintiff to 
ſhew cauſe, why the bond executed by the defendant to the plaintiff for 
ſecuring an annuity, and the warrant of attorney to confeſs judgment 
thereon, together with all ſubſequent proceedings on ſuch judgment, 
ſhould not be ſet aſide, and in the mean time all proceedings upon an eject- 
ment brought on the demiſe of the plaintiff (for the recovery of the pre- 
miſes belonging to the defendant) on ſuch judgment, be ſtayed. It 
appeared from the affidavits, that the memorial of the annuity tated 
the bond and warrant of attorney, by which it appeared that the con- 
ſideration of granting the annuity. was a precedent debt due from the 
defendant to the plaintiff on three ſeveral notes of hand, and which 
were at the time delivered up to be cancelled. The avnuity, which 
was granted from 26 March, 1794, was paid vp to 26 Dec. 1795, 
and there being one year's payment in arrear, at 26 Dec. 1796, the 
plaintiff, having firſt revived the judgment by {u'ng out two ſcire facias, 
ſued execution upon that judgment, in February, 1797, and levied 
thereon; and there being a further half-year's annuiry due, the plaintiff 
on 27 June, 1797, ſued out an ct, upon which an inquifition was 
taken, and the jury having found the defendant to be polleſſed of cer- 
tain freehold lands in Middleſex, an ejed/ment was brought upon the 
demiſe of the plaintiff, to recoves poſſeſſion of the moiety which wwas extended, 
which ſuit the defendant was let in to defend, and the plaintiff at the fittings 
afier laſl Michaelmas term obtained a verdict, on zubich he bad fince entered 
up final judgment. THE OBJECTIONS to the annuity on which the 
rule was obtained were, that the confideration appeared to have been in 
notes, and not in money, and that at any rate thoſe notes ought to have 
been ſet forth with the confideration upon which they iffucd: but in 
ſhe wing ca'1ſe ayainſt the rule, a previous objeEtion was taken, that the de- 
fendant had precluded himfelf by his laches from taking any advantage of 
exception now, when the matter had paſſed in rem pudieatun;, according 
t the rule in Buck v. Die (p. 620 ſupra). PER Cur. (after cauſe ſhewn) 
The ljudgment by confeflion in the firſt inſtance, which was by way of 
ſecurity, concludes nothing between the parties; ſo far they were 
acting together, and the defendant was afterwards at liberty to impeach 
the tranſaction. But as ſoon as the proceedings were adverſe, then the 
detendant ought to have made his ſtand ; we do not mean to ſay that 

his not doing ſo then operates as a legal eſtoppel to him afterwards : 
but if unexplained, it is a reaſonable ground for the court to act upon, 
303 in 
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in refuſing to entertain a ſummary juriſdiction upon his complaint: as 
to the proceedings on the two ire ſacias as they paſſed, according to 
the practice by ſurprize, it is an excuſe to the defendant for not appear- 
ing to them, and conteſting the matter then. The practice of two {:r- 
facias being equivalent to a ſcire fect, is not ſo commendable as to hold 
a party bound by ſuch a proceeding in this caſe ; but why did not the 
43 make his ſtand upon the ejectment? He has been guilty of 
great laches in not doing ſo : we ought not to ſuffer a party to go on in 
a courſe of fruitleſs litigation, to the great expence and vexation of his 
opponent : where there is an objection to the proceedings iu {imine 
he ought to apply in a reaſonable time to ſtay the proceedings. The 
ground of our decifion in this caſe is the acquieſcence of the defend- 
ant under a judicial proceeding (1). Rule diſcharged. 


ATTORNEY. 


Webb w. Pritch- IN an action on an attorney's bill, it is not incumbent on the plaintiff 
ett, Ea, Ter. 38 to produce the writ, in order to ſhew that the action was not cou, 


Geo. 3. C. B 1 menced till the expiration of a month after the delivery of the bil; 
- _ et Beſan. fox the ni prius roll is fuch prime facie evidence, as will, if uncon- 


tradicted, ſatisfy the fiat, 2 Geo. 2, c. 23, which declares that no action 
ſhall be brought by an attorney upon his bill till that bill has been 
delivered a month. If therefore the plaintiff proves at the trial that liis 
bill was delivered on a certain day, and then produces the record 
to ſhew that the action was commenced after the month had expired, 
it will be primd facie evidence of the action being properly commenced ; 
but this may be contradicted by the defendant, whoſe buſineſs it will be 
to ſhew by a copy of the writ that it was really commenced before the 
time. The record ſhews the commencement of the action, and ſome 
times indeed to the plaintiff's peril, if he has not had the precaution, 
to enter a ſpecial memorandum (2): as where the — is of the 
term generally, it relates back to the firſt day of the term (3); and if 
the record in ſome inſtances operates againſt a plaintiff, it ought alle 
to operate in his favour. 


AWARD. 


Brown v. Good- IN debt on bond, it appeared that the bond was a common arbitra- 
man, Ea, Ter. 29 tion-bond, in which the time was limited for the arbitrator to make 
Geo. 3. B. R. 3 his award: the declaration (tated, that the time was afterwards, by the 
Ter, Rat. 592. mutual conſent of both parties, enlarged ; within which enlarged time 

the arbitrator made his award, and it then ſtated the breach, &c: to 


this there was a general demurrer; and after argument at the bar, it. 
was held, that as it appeared that the d: fendant had bound himſelf to“ 


abide by an award uncer a penalty, if made within a given time, it 
could never extend the penalty to an award made after that time under 
a new agreement. 
Holland v. A parry cannot, in ſhewing cauſe againſt an attachment for not per- 
Brooks, Hil, Ter. forming an award, impeach the award for defects not appearing on the 


35 Ger 3. B R. face of it.— On ſhewing cauſe againſt a rule for an attachment for not 
6 Ter. Reps. 161. Ee — 


(1) As to the principal objection which the Court left untouched, Lord 
Keryon, Cu. | fail, that the inclination of his opinion was, that the legiſlature 
in requiring that the conſideration of an annuity ſhould be in money only, meant 
money in contradiſtinction to goods, and that they conſidered any liquidated {um 
due the ſame as monies numbered, —For this ſee the caſe of Kelfe v. Ambroſe 
in p 426, ſupra, and ex parte Fallon in p. 603, 621, ſupra. 

(2) Dodiworth v. Bowen in p. 720, ſupra, 

(3) Pugh v. Robialoa in p. 303, ſupra. 
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performing an award, the application was reſiſted on ſeveral grounds, 
not appearing on the face of the award, but verified by affidavit. Ax p 
THE Court held, that a party cannot object to an award for any defect 
not appearing on the award itſelf, in ſhe wing cauſe againſt a motion for 
an attachment; but that he muſt obtain a rule for that purpoſe, within 
the time limited by the act of parliament. 


BAIL. 


929 


WHERE the ſheriff has neglected to take a bail bond, and the bail Webb z. Mat- 
offered in the action have been rejected, the defendant will not, after an thew, Ea. Ter, | 
ation for an _ commenced againſt the ſheriff, be permitted to juſ- 38 Geo. 2. C. B 

h 


tify new bail. 


to take a bail bond, for leave to juſtify new bail, the former bail having 
been reje&ed ; and it was urged, that this was not like the caſe ct 
Fuller v. Preft, p. 773, where the application was made on the part of 
the ſheriff, whe came to aſk for a favour, for here the defendant not 


- being implicated in the ſheriff's miſconduct ought not to be prevented 


from defending the action. SED PER Cur. As an action for an 
eſcape has been commenced againit the ſheriff; if bail were now per- 
mitted to be put in, the proceedings in that action muſt be ſtayed; 
this motion is therefore the ſame as an application on the part of the 
ſheriff to ſtay proceedings againſt him in the action for the eſcape. As 
the ſheriff has neglected to do hi duty, he ought not to be relieved, 
for the Court caonot too ſtrongly mark bis conduct in omitting to follow 
the directions of the ſtatute, 23 Hen. 6. c. 9. If there was any reaſon 
— private engagement it ought to have been made to the 
aintiff. 


is was a motion on the behalf of the defeudant, after 1 Pl. et Eu. 
the 3 had brought eſcape againſt the ſheriff, who had neglected 225 


Where bail is taken under the order of a judge in C. B. each of Dahl v. Johnſon, 
the bail is liable to double the ſum ordered; in the ſame manner as they Hil Ter. 38 Ges, 
are liable to double the ſum ſworn to, in the caſe of an affidavit —T.1e 3. C. B. 1 Pull 
defendant was held to bail for 2 5. by a j»dge's order, in an ation of et Baſun. 205. 


aſſault, and each of the bail entereri into a recognizance for double that 
ſum : the plaintiff obtained a verdict for 105/. and figned judgment for 
his damages and coſts : according:y a ca. /a. iſſued againſt the defendant 
for 135/. 56. and the baii were fixed. A rule a having been obtained by 
the bail for ſtaying all proceedings againſt them on their recognizance, 
upon payment of « ſum of 25/. and coſts; it was contended, on ſhewing 
cauſe againſt the rule, that whatever might be the practice of B. R. as 
laid down in Jac#/on v. Haſſel, ante 780, each of the bail was liable in 
the Common Plcas to the full extent of the recognizance, and for this 
were cited Calverag et ur v. De Miranda, 1 Barnes 74, and Mitchel! v. 
Gibbons, ante 780. PER EvRE, CH. J. The bail always enter into a 
recognizance for double the ſum {worn to, and no doubt they will be 
an{werable to the extent of their recognizance for the damages ſuſtained 
by the plaintiff; therefore it cannot be argued that the parties were 
deccived in the contract into which they entered. The only queſtion is, 
Whether there has been ſuch a miſtake in this inſtance as ſhould induce 
the Court to relieve the bail upon equitable terms? This muſt depend 
upon the notion that when there is a judge's order, the bail are oily ts 
be bound in that ſum which the order care. If there had been any 
ſettled practice of that kind, we ſhould not have thought it unreaſon- 
able, but on the principles which govern us with reſpect to bail in 
general, we can ſee no difference between an order, and an a it 0 
bold to bail. The order is introduced becauſe, from the nature of ſome 

articular caſes, it is impoſſible for the plaintiff to ſwear to the preciſe 
um due; inſtead — of aſcertaining the ſum by affidayic, 9 
t 
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Jeſt to the diſcretion of a judge to ſay what it ſhall be; but when 
once that ſum is aſcertained, on what principle is it that the bail 
mould not enter into the ſame kind of ſecurity as in common cafes ? 
What is to be done o affidavits, is to be done on a judge's order, and 
there is no way of making our practice conſiſtent but by holding it ſo: 
it was formerly a rule of the court, C. B. 5 W. er M. that if the defend. 
ant himſelf became bound, the bail ſhould only enter into a recogni- 
zance-for the ſingle ſum : this was a genera: rule, ad extended as well 
to caſes on affidavit, as to thoſe on a judge's order. Afterwards the 
court thought it 3 for the defendant to become bound at all, 
and made a rule, Ea. Ter. 36 Geo. 3. accoidingly with that I am 
well ſatisfied ; if it was right for the court to make a further regula- 
tion, that the bail ſhould not be liable to more than the ſum ſworn to, 
they ſhould have ſaid ſo; but I cannot ſce that there is any diſtinction 
between this caſe, and the caſe of bail taken on affidavit. Buller, J. As 
the practice of this court ſtands ſettled, the preſent caſe muſt be 
decided by it. I cannot however but think the practice of B. R. more 
reaſonable ; tbe bail there become bound in double the fum, but they are not 
ſeparately liable to that extent, each may diſcharge bimſelf on paying the 
Angle fum ſworn to. A man ſhould know the extent of his liability 3 if 
he conſent to become bound for 5o/. why go beyond that ſum ? If you 
do, he never can know the extent of his own liability. I do not think 
our | apr good; but that conſideration cannot affect this caſe : it 
may be matter for the deliberation of the court, whether we ſhould 
not alter the practice, retaining it indeed in part, and making each 
of the bail liable to the ſum ſworn te, but not in the double ſum, as is 
now the cafe. The bail look to ſee what the debt is, and it is reaſonable 
that they ſhould infer from thence the extent of their obligation. In 
the preſent caſe, however, they muſt be held liable to the amount of 
their rccognizance ſeparately, not exceeding the ſum recovered. Roote, 
J. 1 Per Cur. Rule abſolute on payment of the amount of the 
recognizance by each of the bail with coſts. —But as the applicetion was 
firſt made to the Chief Juſtice, who referred the parties to the Court, 
the coſts were reſtrained to the peric of that application. 


THE END OF THE FIRST VOLUME» 


